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FEDERAL REPORTER, VOLUME 151.

JUDGES
OF THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

FIRST CIRCUIT.

Hon. OLIVER WENDELL HOLMES. Circuit Justice Washington. D. C.
Hon. LE BARON B. COLT. Circuit Judge Providence. R. I.
Hon. WILLIAM L. PUTNAM. Circuit Judge Portland. Me.
Hon. FRANCIS C. LOWELL. Circuit Judge Boston. Mass.
Hon. CLAREKCE HALE. District Judge. Maine Portland. Me.
Hon. FREDERIC DODGE. District Judge. Massachusetts Boston. Mass.
Hon. EDGAR ALDRICH. District Judge. New Hampshire Littleton. N. H.
Hon. ARTHUR L. BROWN. District Judge. Rhode Isiand Providence. R. I.

SECOND CIRCUIT.
Hon. RUFUS W. PECKHAM. Circuit Justice Washington. D. C.
Hon. WILLIAM J. WALLACE. Circuit Judge· Alhany. N. Y.
Hon. E. HENRY LACOMBE. Circuit .Judge New York. N. Y.
Hon. WILLIAM K. TOWNSEND. Circuit Judge New Haven. Conn.
Hon. ALFRED C. COXE. Circuit Judge Utica. N. Y.
Hon. JAMES P. PLATT. District Judge. Connecticut Hartford. Conn.
Hon. EDWARD B. THOMAS. District Judge. E. D. New York ' Brooklyn. N. Y.
Hon. THOMAS 1. CHATFIELD. District Judge. E. D. Kew York ' Brooklyn. N. Y.
Hon. GEORGE W. RAY. District Judge. K. D. New york Norwich. N. Y.
Hon. GEORGE B. ADA:lIS. District Judge, S. D. !'iew york New York. N. Y.
Hon. GEORGE C. HOLT. Distrid Judge. S. D. !'iew york New York. N. Y.
Hon. CHARLES M. HOUGH. District Judge. S. D. New york New York. N. Y.
Hon. JOHN R. HAZEL. District Judge. \V. D. !\'ew york Buffalo. N. Y.
Hon. JAMES L. MARTIN, District Judge. Vermont. Brattleboro, Vt.

THIRD CIRCUIT.
Hon, WILLIAM H: MOODY. Circuit Justice Washington. D. C.
Hon. GEORGE :II. DALLAS. Circuit Judge Philadelphia. Pa.
Hon. GEORGE GRAY. Circuit Judge Wilmington. Del.
Hon. JOSEPH BUFFINGTON. CirCUit Judge Pittsburgh. Pa.
Hon. EDWARD G. BRADFORD. District .JUdge. Delaware Wllmlngton. Del.
Hon. WILLIAM M. LANNING. District Judge. New Jersey Trenton. N. J.

• Resigned May 8. 1907.
1 Resigned January 1. 1907.

(iii)

• Appointed to succeed Edward B. Thomas.
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Han. JOSEPH CROSS, District Judge, New Jersey ElIzabeth. N. J.
Han. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania ;Philadelphia, Pa.
Han. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphia, Pa.
Han. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania.. Scranton, Pa.
Han. NATHANIEL EWING, District Jndge, W. D. Pennsylvania Pittsburgh, Pa.

FOURTH CIRCUIT.
Han. MELVILLE W. FULLER, Circuit Justice Washtngton, D. C.
Han. NATHAN GOFF, Circuit Judge Clarksburg. W. Va.
Han. JETER C.' PRITCHARD, Circuit Jndge Asheville, N. C.
Han. THOMAS J. MORRIS, District Judge. Maryland Baltimore, Md.
Han. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. C.
Han. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C.
Han. WILLIAM H. BRAWLEY, District Judge, E. and W. D. Sonth Car .. Charleston, S. C.
Han. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va.
Han. HENRY CLAY McDOWELL, District Judge, W. D. Virginia ....•.......Lynchburg, Va.
Hnn. ALSTON G. DAYTON, District .Judge, N. D. West Virginia Philippi, W. Va.
Han. BENJAMIN F. KELLER, District JUdge, S. D. West Virginia Bramwell, W. Va.

FIFTH CIRCUIT.
Han. EDWARD D. WHITE, Circuit Justice Washington, D. C.
Han. DON A. PARDEE, Circuit Judge Atianta, Oa.
Han. A. P. McCORlIHCK, Circuit Judge Dallas. Tex.
Han. DAVID D. SHELBY, Circuit Judge Huntsville, Ala.
Han. THOMAS GOODE JONES, District Judge, N. and M. D. Alabama .. Montgomery, Ala.
Han. OSCAR R. HUNDLKY, District Judge, N. D. Alabama Birmiugham, Ala.
Han. HAHRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Aia.
Han. CHAHLES SWAYNE, District Judge, N. D. I"lorida Pensacola, Fla.
Han. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Ieia.
Han. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga.
Han. EMORY SPEER, District Judge, S. D. Georgia Macon, Ga.
Han. CHARLES PAHLANGE, District Judge, E. D. Louisiana ' New Orleans, La.
Han. EUGENE D. SAUNDERS, District Judge, E. D. Louisiana New Orleans, La.
Han. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La.
Han. HENRY C. NILES, District.Judge, N. and S. D. Mississippl. Kosciusko, Miss.
Han. DAVID E. BRYANT, District Judge, E. D. Texas Sherman, Tex.
Han. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex.
Han. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex.
Han. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex.

SIXTH CiRCUIT.
Han. JOHN M. HARLAN, Circuit Justice Washington, D. C.
Han. HORACE H. LURTON, Circuit Judge Nashville, Tenn.
Han. HENHY F. SEVERENS, Circuit Judge Kalamazoo, Mich.
Han. JOHN K. HICHAHDS, Circuit Judge Cincinnati, Ohio.
Han. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky.
Han. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky.
Han. HENRY H. SWAN, District Judge, K D. Michigan Detroit, Mich.
Han. LOYAL E. KNAPPEN, Di"trict Judge, W. D. Michigan Grand Hapid" Mich.
Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio ' Cleveland, Ohio.
Han. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio.
Han. ALBJilHT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio.
Han. .JOHN E. 'SATEH, District Judge, S. D. Ohio Columbus, Ohio.
Han. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee Chattanooga, Tenn.
Han. JOHN E. McCALL, District Judge, W. D. Tennessee _ Memphis, Tenn.

I Died February 4, 1907. ' Died December 22, 1906.
• Appointed February 20, 1907, to succeed Judge Parlange.

"Appointed March 18, 1907.
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SEVENTH CIRCUIT.

v

Han. WILLIAM R. DAY. Circuit Justice Washington. D. C.
Han. PETER S. GROSSCUP, Circuit .judge Chicago. Ill.
Han. FRANCIS E. BAKER. Circuit Judge Indianapolis. Ind.
Han. WILLIAM H. SEAMA:-I. CirCUit Judge Sheboygan. Wis.
Han. CHRISTIAN C. KOHLSAAT. Circuit Judge Chicago. Ill.
lIon. KENESAW M. LANDIS. District Judge. N. D. Illinois Chicago. Ill.
Han. SOLOMON H. BETHEA. District Judge. N. D. Illinois Chicago. Ill.
[Ion. ~'RANCIS M. WRIGHT. District Judge. E. D. Illinois Urbana. Ill.
Han. J. OTIS HU~1PHREY. District Judge. S. D. Illinois Springfield. Ill.
Han. ALBERT B. ANDERSO",", District Judge. Indiana Indianapolis. Ind.
Han. JOSEPH V. QUARLES, District Judge. E. D. Wisconsin Milwaukee. Wis.
Han. ARTHUR L. SANBORN. DIstrict Judge. W. D. Wisconsin Madison. Wis.

EIGHTH CIRCUIT.
Han. DAVID J. BREWER, Circuit Justice Washington. D. C.
Han. WALTER H. SANBORN, Circuit Judge St. Paui, Minn.
lIon. WILLIS VAN DEVANTER. Circuit Judge Cheyenne. 'Wyo.
Han. 'WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan.
Han. ELMER B. ADAMS. Circuit Judge St. Louis, Mo.
Han. JACOB TRIEBER. District Judge, E. D. Arkansas Little Rock. Ark.
Han. JOHN H. ROGERS, District Judge. W. D. Arkansas Ft. Smith. Ark.
Han. ROBERT E. LEWIS. District judge. Colorado Denver. Coio.
Han. HENRY THOMAS REED. District Judge. I\'. D. Iowa Cresco. Iowa.
Han. SMITH ~1cPHERSON. District Judge, S. D. Iowa Red Oak. Iowa
Han. JOHN C. POLLOCK. District Judge. Kansas Topeka. Kan.
Han. WM. LOCHREN. District Judge. Minnesota Minneapolis. Minn.
Han. PAGE MORRIS. District Judge. Minnesota Duluth. Minn.
Han. GUSTAVUS A. FINKELNBURG. District Judge. E. D. Missouri 7 St. Louis. Mo.
Han. DAVID P. DYER. District Judge, E. D. Missouri' St. Louis. Mo.
Han. JOHN F. PHILIPS. District Judge. W. D. Missouri. Kansas City. ~10.

Han. W. H. MUNGER. District Judge. Nebraska Omaha. Neb.
Han. THOMAS C. MUNGER, District Judge. Nebraska ' Lincoin. Neb.
Han. CHARLES F. A~llDON. District Judge. North Dakota Fargo. N. D.
Han. JOHN E. CARLAND. District Judge. South Dakota Sioux Falls. S. D.
Han. JOHN A. MARSHALL. District Judge. Utah Salt Lake City. Utah.
Han. JOHN A. RINER. District Judge. Wyoming Cheyenne. Wyo.

NINTH CIRCUIT.
Han. JOSEPH McKENNA. Circuit Justice Washington. D. C.
Han. WILLIAM B. GILBERT. Circuit Judge Portland. Or.
Hon. WM. W. MORROW. Circuit Judge San Francisco. Cal.
Han. ERSKINE M. ROSS. Circuit Judge Los Angeles. Cal.
Han. WM. C. VAN FLEET. District Judge. N. D. California '0 San Francisco. Cal.
Han. JOHN J. DE HAVEN. District Judge, N. D. California " .San Francisco. Cal.
flon. OLE, WELLBORK, District Judge. S. D. California Los Angeles. Cal.
Han. JA~1ES H. BEATTY. District Judge. Idaho 71 Boise City. Idaho.
Hon. FRANK H. DIETRICH. District Judge. Idaho " " .Pocatello. Idaho.
Hon. WILLIA~1 H. HUNT. District Judge. Montana Helena. Mont.
lion. EDWARD S. FARRINGTO", District Judge. Nevada Carson City. Kev.
llon. CHARLES E. WOLVERTON. District Judge. Oregon." Portland. Or.
Hon. EDWARD WHITSON. District Judge. E. D. Washington " Spokane. Wash.
Hon. CORNELIUS H. HANFORD. District Judge. W. D. Washington Seattle. Waih.

7 ReRigned March 31. 1907.
, Succeeds Finkelnburg. District Judge.
• Appointed March 1. 1907.

•

10 Appointed April 2. 1907.
11 Resigned.
" Appointed March 19. 190'1.
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

BROWN v. EQUITABLE LIFE ASSUR. SOC. OF THE UXITED STATES.

(Circuit Court of Appeals, Second Circuit. February 7, 19m.)

INSURANCE-POLICY HOLDER IN MUTUAL COMPANy-RIGHT TO MAINTAIN SUIT
FOR ACCOU]';TING.

A policy holder in a life insurance company organized under the laws
of New York, which, while a stock company, is doing business on the mu
tual plan, and is required by its laws, through its officers, to make an equi
table distribution of its accumulated surplus between its policy holders,
may maintain a suit in equity against it, on behalf of himself and all
other policy holders joining, for an accounting and other equitable relief
where the bill alleges that the distribution made is not equitable, charges
Its officers with fraudulently wasting and misappropriating its surplus,
and sets out specific facts tending to prove such allegations.

[Ed. Note.-:E'or cases in point. see Cent. Dig. vol. 28, Insurance, § 77.]

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For opinion of court below, see 142 Fed. 835.
H. S. Marshall (John R. Dos Passos, Joseph De F. Junkin, George

Gordon Battle, Edmond F. Harding, of counsc:l), for api1ellant.
Allan l\IcCulloh (Henry Hill Pierce and Alexander & Green, of

counsel), for appellee.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

PER CURIAM. This cause comes here by appeal from order and
decree of the United States Circuit Court for the Southern District of
New York sustaining demurrer to and dismissing amended bill. The
bill, brought by a policy holder on behalf of himself and all other policy
holders of defendant and its annuitants, alleges the incorporation of
defendant as an insurance company under a charter and declaration
which provides that its cash capital stock shall be $100,000, divided
into shares of the par value of $100 each, on which its stockholders are
entitled to receive semiannual dividends not exceeding 3Y; per cent.
The bill further alleges that the defendant's net earnings are to he
accumulated, that it is to be conducted on the mutual plan, and that the
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surplus as ascertained upon a balance struck by its officers is to be
equitably credited or applied for the benefit of the policy holders.

The bill further alleges that the complainant has elected to receive
his equitable share of said surplus; that the amounts apportioned and
allowed to him by the defendant are not the real amounts of his equi
table share in the true surplus, but that, by reason of abuse of discretion,
wrongs, and inequitable conduct of its officers and agents, the defend
ant and its officers and stockholders have wrongfully retained, and
fraudulently wasted, and misappropriated to themselves, a large portion
of the surplus of the defendant belonging to the policy holders, and
that certain of said stockholders in a pending suit have asserted the
stockholders' ownership of and right to the whole or a portion of said
surplus as against said policy holders. The report of the investigating
committee of the board of directors, commonly known as the "Frick
Report," and the report of the superintendent of insurance of the
state of New York of June 21, 1905, are made a part of the bill. and it
is averred that the statements therein contained are true. The bill
further avers that complainant has no adequate remedy at law, and
prays for equitable relief.

The defendant assigns various grounds in support of its demurrer,
which mav be summarized under the claim that the bill fails to state
a cause of action, and it relies upon various decisions of the courts
of the state of New York and of the federal courts where it is claimed
that upon a similar state of facts said courts have held that a policy
holder had no right to such equitable relief.

An examination of the authorities which are material to this discus
sion shows that, upon whatever other grounds the courts may have
reached conclusions adverse to the rights of policy holders, yet in none
of said cases in the federal courts or in the court of last resort of the
state of New York have there been definite, specific allegations of
facts charging bad faith, willful neglect, abuse or indiscretion, fraud
or misappropriation by the defendant. A single citation from the
opinion of the court in Uhlmann v. New York L. 1. Co., 109 N. Y.
-121, 17 N. E. 363, 4 Am. St. Rep. 482, will serve to illustrate the
princinle which appears to be applicable generally to the cases cited
by defendant where these questions have been considered.

In the Uhlmann Case, Judge, now Mr. Justice, Peckham, delivering
the opinion of the court, says as follows:

"lYe do not. however, "ccede to the claim of the defendant herein to its
full extent as made in the brief submitted, which is that the apportionment, as
made by the defendant. is absolutely, and at all events conclusive upon the
policy holders. We hold that, under the terms of this policy, the apportionment
was to be equitably made, and. in the first instance, by the defendant's officers
or agents. But, inasmuch as the agreement is that the apportionment shall be
an equitahle one. the question of what is an equitable one, all the fads and
circumstances being known, may be one over whieh the eourts have supervi
sion. Prima faeie the apportionment as made bv the defendant should be re
garded as a compliance with the terms of the policy. or, in other words, should
be regarded as an ermitable apportionment. It should be thus regarded, be
cause by the terms of the policy the duty of making it is cast upon the corpo
ration, and it ought to be presumed that the defendant has performed its duty
instead of presuming that it hns failed to do so. But the question is still
left: Has or has it not complied with its agreement to make an eQuitable ap-
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portiolllnent? And the plaintiff, and all others similarly situated, have the
rigbt, upon propel' allegations of fact showing that the apportionment made by
the defendant is not equitable, or has been bused upon erroneous principles, ttl
have a trial and make proof of such allegations, and, if proved, the court will
declare the proper principles upon which the apportionment is to be made, so
as to become an equitable apportionment. 'l'he various cases cited in the briefs
submitted, where the Legislature has appointed parties to apportion stock in
a bank created by its laws, etc., and where the courts have held that the ap
portionment by the board thus created was final, do not, we think, conclude us
here. The principles are entirely different. But, as the plaintiff herein has
made no proof of any misappropriation or wrong;doing, we are of the opinion
that, upon the first question argued, he has failed to show any right to an
accounting by the defendant."

To the same effect are the decisions in Fuller v. :'Ietropolitan Life
Ins. Co. (C. C.) 37 Fed. 163; Pierce v. Equitable Life Assurance Co.,
145 ::YIass. 56, 12 N. E. 858, 1 Am. St. Rep. 433: Everson v. Equitable
Life Assurance Co. (C. C.) 68 Fed. 2;38; Greeff v. Equitable Life As
surance Co., 160 N. Y. 19, 54 N. E. 712, 46 L. R. A. 288, 73 Am. St.
Rep. 659; Fuller v. Knapp (C. C.) 24 Fed. 100.

In the Greeff Case, supra, which was an action at law, the court held
that, if the action were to be regarded as one for an accounting, it was
prohibited by section 56, c. 690, p. 1958, of the Laws of 1892 of the state
of New York.

Inasmuch as counsel for defendant state in their brief that "this
statutory provision has been repealed since the decision was rendered"
below, and have neither discussed the point in their brief nor in the
oral argument, the statute cannot now be regarded as a bar to this suit.

In the case at bar the precise situation is presented which was fore
shadowed in the opinions referred to above, and thereby this case is
differentiated from the preceding cases. Here the reports referred to
and made a part of the bill are replcte with specific circumstantial al
legations of the precise facts constituting the fraud, waste. and mlS
management complained of, in connection with a detailed showing
either of direct loss of funds, or of illegal and unauthorized diversion
and misappropriation of a considerable share of profits belonging to
defendant, and of further waste and mismanagement by the payment
of salaries originally excessive and unwarrantably increased, and of
improper investments of, and failures to invest, the funds of defendant.
particularly set forth in detail, all resulting in penetration of wrongs
on the policy holders through violation of defendant's obligations to
them.

In these circumstances, and without passing upon any of the other
questions presented as to the respective rights and obligations of the
parties, we conclude that upon the facts alleged in the bill, and, for
the single purpose of testing its sufficiency, admitted by the demurrer,
complainant has a right to appeal to a court of equity for relief, and
that the defendant is bound to answer the allegations of the bill.

The order sustaining the demurrer and the decree dismissing the
bill are reversed, with costs, and the cause is remanded to the court be
low, with leave to the defendant, if it shall be so advised, to answer
over within such time as the Circuit Court shall decree.
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LACOMBE, Circuit Judge. In recording concurrence with the con
clusion of the majority of the court, I am not to be. understood as ex
pressing or intimating an opinion upon any of the questions raised
and argued upon the appeal, except the single one that because the bill
contains express and specific charges of fraud the case is brought
within the class pointed out in the Uhlmann Case, and cannot be thrown
out upon a general demurrer as not stating facts sufficient to con
stitute a cause of action.

CAUSSE MFG. CO. v. UNI'I'ED STATES.

(Circuit Court of Appeals, Second Circuit December 4, 1(l06.)

No. 76 (3,913).

1. CUSTOUS DUTIES-CLASSIFICATION-PRESERVED FRUIT.
The provision in 'l'ariff Act JUly 24, 1897, c. 11, § 1, Schedule G, par.

263, 30 Stat. 171 [D. S. Compo St. 1901, p. 16:JIJ, for .'comfits, sweetmeats,
and fruits preserved in sugar, molasses, spirits, or in their own juices,"
refers to a class of goods commercially known as preserved frUits, and Is
intended to apply to fruits treated so as to become a preserve or comfit,
and not to such as merely remain temporarily in their natural juice.

2. SAME-PREPARED CHERRIES.
Cherries, which hllYe been washed, pitted, and packed in salt water

to preserve them in transit, are not dutiable as "fruits preserved .. .. ...
in their own ,jUices," under 'l'ariff Act JUly 24, 1897, c. 11, § 1, Schedule
G, par. 263, 30 Stat. 171 [D. S. Compo St. 1901, p. 165]], but as "edible
fruits ... ... ... prepared in any manncr," under paragraph 262.

3. SAME-FRuIT IN SALT \VATER-"BRINE."
Cherries immersed in a solution containing not more than 0402 per

cent. of salt are not fruits in "brine," within the meaning of 'I'm'iff Act
July 24, 1897, C. 11, § 2, E'ree List, par. 5;)9, 30 Stat. lDS [D. S. Compo
St. 1901, p. 1683].

4. SAME-}<'RUITS GREEN OR RIPE.
'l'he first part of paragraph 2G2, Tariff Act July 24, 1897, c. 11, § 1,

Schedule G, 30 Stat. 171 [D. S. Compo St. ID01, p. 16;)1], imposing a duty
per busllel on cherries and other fruits, "green or ripe," applies to those
fruits, ripe or unripe, when imported in their natural condition.

5. SAME--I!'RUITS PREPARED-NOSCITUR A SOOIIS.
Dnder Tariff Act July 24, 1897, C. 11, § 1, Schedule G, par. 262, 30 Stat.

171 [D. S. Compo St. 1901, p. 1651], relating to fruits "dried, desiccated,
evaporated or prepared in any manner," the scope of the expressi.on "pre
pared in any manner" is not upon the rUle of noseitur a sociis to be so
limited as to embraee only fruits prepared by a drying process.

6. SAllE-STATUTORY CONSTRTTCTIO!\'-VARIATION IN 'l'ERMS OF ENUMERATION.
'l'ariff Act July 2-1, 1897. e. 11, § 1, Schedule G, par. 262, 30 Stat. 171

[U. S. Compo St. 1901, p. 1651], enumerates in the first part of the para
graph "apples, peaches, quinces, cherries, plums, and pears, green or
ripe," and in the latter part "apples, )leaches, pears, and other edible
frUits, including berries, * ... * prepared." Held, that the inclusion 01'
"cherries" in the first enumeration, and its omission from tlle second,
should not be construed as excluding prepared cherries from the latter.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For decision below, see 143 Fed. 690, affirming a decision of the
Board of United States General Appraisers (G. A. 5,917 [T. D.
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26,029], which had affirmed the assessment of duty by the collector of
customs at the port of New York.

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im
porters.

D. Frank Lloyd, Asst. U. S. Atty.
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges.

PER CURIAM. The importations in controversy are cherries from
which the pits had been removed, the fruit then washed several times
in water, as a result of which the dirt and free juices were removed,
then exposed to sulphur fumes, and then packed in casks in a weak solu
tion of salt water in order to preserve the fruit in transit; the salt
ranging in percentage from .118 to .402. They were designed to be
converted into candied cherries, which is done by washing out the salt
and sulphur dust, then boiling them in fresh water and then boiling them
in sugar sirup. They were subjected to a duty of 1 cent per pound
and 35 per cent. ad valorem, under paragraph 263 of the tariff act of
July 24, 1897 (chapter 11, § 1, Schedule G, 30 Stat. 171 [U. S. Compo
St. 1901, p. 1651]), which reads as follows:

"263. Comfits, sweetmeats, and fruits preserYed in' sugar, molasses, spirits,
or in their own juices, not specially proYided for in this act, one cent per
pound and thirty-five per centum ad valorem. * * *"

The question presented by the appeal is whether the importations
were properly classified under that paragraph, or whether they should
not have been classified under paragraph 262 or paragraph 559 of the
same tariff act. Paragraph 262 prescribes duty as follows:

"262. Apples, peaches, quinces, cherries, plums, and pears, green or ripe,
twenty-five cents per bushel; apples, peaches, pears, and otller edible fruits,
including berries, when dried, desiccated, eYaporated or prepared in any man
ner, not specially provided for in this Act, two cents per pound. * * *"

Paragraph 559 places upon the free list "fruits or berries, green, ripe,
or dried, and fruits in brine, not specially provided for in this act."
Section 2, Free List, 30 Stat. 198 [U. S. Camp. St. 1901, p. 1683].

\Ve are satisfied that the importations were not within the descrip
tion of paragraph 263. That paragraph is intended to apply to fruits
which have been "preserved"; that is, treated so as to become a pre
serve or comfit, and not to such as merely remain temporarily in their
natural juices. As this court pointed out, in United States v. Reiss,
136 Fed. 741, 69 C. C. A. 393, the paragraph refers to a class of goods
which are commercially known and dealt in as preserved fruits. In the
case of the present importations the fruit was not in any just sense pre
served in its own juices; indeed, the juices which were retained in it
only tended to produce its decay, and this effect was minimized as far
as practicable by the treatment with sulphur and salt water.

Weare also satisfied that the importations were not free under
paragraph 559, and agree with the reasoning of the Board of General
Appraisers and of the court below upon that question. In our judg
ment, they fall within the more specific description of paragraph 262,
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and were dutiable as "cherries," under the first part of that paragraph,
or as "edible fruits * * * prepared in any manner," under the
latter part. The first part would seem intended to apply to the fruits,
ripe or unripe, specifically mentioned therein, when imported in their
natural state. The latter part appropriately refers to the same fruits
when something has been done to them to prepare them better for
preservation, and which may consist either in drying, evaporating, or
desiccating them, or in preparing them in any other manner. The
term "other edible fruits" properly includes not only the cherries and
the other fruits specifically mentioned in the first part of the paragraph,
but also a class outside of these. It is used to save recapitulating all
the varieties previously enumerated, and also to cover other varieties.
We are not impressed with the argument that the words "prepared in
any manner" are to be limited upon the rule noscitur a sociis so as to em
brace only fruits prepared by a drying process. The importations in
controversy are removed from the enumeration of the first part of the
paragraph and transferred to that of the second because they have been
prepared within the meaning of that part of the paragraph. Our con
elusion is that they should have been subjected to duty at 2 cents per
pound.

The decision of the court below and of the Board of General Ap
praisers is modified accordingly.

'THE GOLDE~ ROD.

(Circuit Court of Appeals, Second Circuit. January 30, 1907.)

~o. 41.

1. MARITIME LIENS-SUPI'UES-VESSEL IN POSSESS roN OF CONTRACT PURCHASER.
l!'or the purpose of determining the validity of a maritime lien for

supplies furnished to a vessel while she Is In the possession of a pur
chaser under a contract of conditional sale. the vessel should be considered
as though in the possession pro hac vice of a charterer.

[Ed. Note.-I!'or cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§§ 4-6, 26.]

2. SAME-HoME PORT.

Hoboken, N. J., is not the home port of a vessel whose owner resides in
New York City, but a foreign port as relates to supplies there furnished
her.

[Ed. Note.-For cases In point, see Cent. Dig. vol. 34, Maritime Liens,
§§ 8, 9.]

3. SA}IE-STATE STATUTE-SCOPE.
A state statute giving the right to a lien for supplies furnished vessels

is applicable only to domestic vessels of the state and a lien cannot be
obtained thereunder on a foreign vessel.

[Ed..:'-l"ote.-For cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§§ 24, 25, 27.]

4. SAME-LIEN UNDER GENERAL MARITIME LAW-HELIANCE ON CREDIT OE'
VESSEL.

To sustain a claim for a lien under the general maritime law for sup
plies furnished to a vessel in a foreign port, it must be shown that the
credit of the vessel was properly relied on, and no lien can be obtained
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where the claimant knew that the vessel was in possessIon of a charterer or
contract purchaser who was bound to furnish and pay for all supplies,
or where he was put upon inquiry as to the terms of such a contract.

[Ed. :'\ote.-For cases in point, see Cent. Dig. vol. 34, :Maritime Liens,
§ 12.

Maritime liens for supplies aud services, presumption as to credit to
Yessel, see note to The George Dumois, 15 C. O. A. 679.]

Appeal from the District Court of the United States for the Southern
District of Kew York.

Garrard Glenn, Herbert Barry, Earle L. Beatty, Morton G. Bogue,
and Dayies, Stone & Auerbach, for appellant.

Herbert Green and \Vi!cox & Green, for appellee.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

LACOMBE, Circuit Judge. The yacht was owned by 'Watt, who
made a contract of sale with one Durlacher Mav 18, 1DO;;. This con
tract provided that "\Vatt shall sell and Durlacher shall buy the said
yacht Golden Rod, etc., for $22,000." payable in nine monthly install
ments, beginning July 1, 190iJ, and that "concurrently with the execu
tion of this agreement \Vatt shall execute a bill of sale, * * * which
shall not be delivered to Durlacher until the entire purchase price
shall have been paid, * * * and in the meartime said bill of sale
shall remain in escrow in the hands of A. P. Bliven." It was fur
ther provided that upon signing of the agreement and the effecting of
insurance \Vatt should deliver possession to Durlacher. Durlacher
covenanted to keep the yacht in as good condition as when delivered to
him, and that he would make no alterations or changes in hull or
machinery without the consent of \Vatt or his authorized representa
tive, and at Durlacher's own expense, and further engaged to furnish
a bond to protect against any liens for seaman's wages, repairs,
supplies, etc. It was further provided that until full payment 'Watt
should keep Bliven on board the yacht as his designated representative.
Durlacher took possession while the yacht was out of commission in the
Erie Basin, and subsequently appointed one Ludlow captC1tn. /\ "imilar
contract was before the court in The H. C. Grady (D. C.) 87 Feel.
:Z32, and it was helel that, when a question as to maritime lien arises,
the vessel should be considered as if she were in the possession pro
hac vice of a charterer to whom the owner had temporarily turned
her over. In this view of the law governing the case we fully concur.

The coal was furnished in Hoboken, K. J. The owner resided in
New York City. The supplies were therefore furnished, not in her
home port, but in a foreign port. \Ve so held in The Havana, 64 Feel.
4DG, 12 C. C. A. 361, and our, attention is called to no authority ques
tioning the correctness of that decision.

The contention of the appellant is that it obtained a lien under
the statute of New Jersey, 2 Gen. St. N. J. p. 1DGG. The Supreme
Court of the United States, while holding that it is competent for the
states to create such liens for necessaries furnished to domestic vessels,
said, "The right to extend these liens to foreign vessels in anv case
is open to grave doubt." The Roanoke, 189 U. S. 194, 23 Sl~p. Ct.



151 FEDERAL REPORTER.

491, 47 L; Ed. 770. In The Electron, 74 Fed. 689, 21 C. C. A. 12,
that question was before this court, but not passed upon because we
had already certified it to the Supreme Court in The Kate, 164 U. S.
458, 17 Sup. Ct. 135, 41 L. Ed. 512. Although the cause thus certified
was disposed of on other grounds, the expression of opinion above
quoted from The Roanoke sufficiently indicates the principles to be
applied by the inferior courts in such cases. The Golden Rod, being
in a foreign port, was not affected by the provisions as to maritime
lien contained in the New Jersey statute.

In the court below it was insisted that, if Hoboken were held to be
a foreign port, libelant nevertheless obtained a lien for the supplies
under the general maritime law; and such a claim is, we understand,
still made on this appea1. To sustain such a claim it is necessary to
show that the credit of the ship was properly relied upon by the

. person furnishing the supplies. In The Kate, 164 U. S. 458, Ii Sup.
Ct. 135, 41 L. Ed. 512, it was held that, if the libelant knew that the
vessel was being operated under a charter which provided that the
charterer should furnish and pay for all needed coal, he could not
maintain a lien under maritime law. And in The Valencia, 165 V. S.
264, 17 Sup. Ct. 323, 41 L. Ed. 710, the same court further held that
if the circumstances attending the transaction put the libelants upon
inquiry as to the terms and existence of such charter party, "but they
chose to shut their eyes and make no inquiry touching these matters,"
they acquired no lien, even though they "delivered the coal in the be
lief that the vessel would be responsible for the value of such coa1."
The application of the rule thus laid down disposes of all question
as to general maritime lien in this cause. It is quite apparent from the
evidence that the master did not order the coal, and that before it was
actually furnished the representatives of the libelant were advised
that the yacht was under charter, or had been "bought on the install
ment plan," as the captain expressed it, but they made no effort to
inform themselves as to the terms of the agreement under which she
was in the possession of Durlacher instead of \Vatt. Under these
circumstances no lien was obtained.

The decree of the District Court is affirmed, with interest and costs.

THE GOLDEN ROD (two cases).

(Circuit Court of Appeals, Second Circuit. January 30, 1807.)

l\'os. 121, 122.

1. :MARITIME LIENS-STATUTORY LIENS-SGPPLIES AND REPAIRS.
Under a state statute, as well as under the general maritime law, a lien

will not attach to a vessel for supplies or repairs unless it appears that
credit was given to the vessel.

[Ed. Note.-1<'or cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§§ 12, 30.]

2. SAME.
A vessel held subject to liens under the ="ew York statute for work and

materials furnished for repairs in her home port on orders given by one
in charge representing the owner and on the credit of the vessel, although
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she was in po~session of another under a conditional sale; libelants having
no knowledg;e of such fact or of facts to ]mt them on inquiry.

lEd. Note.-l··or cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§§ 4-O, ~6.]

Appeal from the District Court of the United States for the Eastern
District of New York.

Herbert Green and Wilcox & Green, for appellant.
George L. Robinson and Robinson & Robinson, for appellees.
Before LACOMBE, TOWNEND, and COXE, Circuit Judges.

LACOMBE, Circuit Judge. The claims in these two causes are
against the vessel whose situation we discussed in the opinion in Con
solidation Coal Co. v. The Golden Rod (handed down herewith) 151
Fed. 6. They arose while the vessel was in the possession of Dur
lacher, with Bliven actually or technically on board as the representative
of Watt.

There is no question here of any lien under general maritime law
since the work and materials were furnished in New York City, the
home port of the vessel. The libelants rely solely on the statute of
the state of New York (Laws 1897, pp. 5~,G, 527, c. 418, as amended by
chapter 216, p. 494, Laws 1904, §§ 30, 32); notice of lien having been
duly filed, as required by the act, in the office of the county clerk. Under
a state statute, however, as well as under the general maritime law, a
lien will not attach unless it appears that credit was given to the ship.
This court so held, after a careful discussion of the authorities, in The
Electron, 74 Feel. (i8~J, 21 C. C. A. 12. Apparently a contrary opinion
has been reached in the First circuit (The Iris, 100 Fed. 104, 40 C. C.
A. 301), but we find in that circumstance no reason for modifying our
former opinion, which seems to be in accord with the views of the Su
preme Court inThe J. E. Rumbell, where, referring to the two varieties
of lien, general maritime and local created by state statute, the court
says: "Each rests upon the furnishing of supplies to the ship, on the
credit of the 'ship herself.' "

The testimonv in hath causes shows that the labor and material,
which were ordered by Bliven, the owner's representative, were fur
nished upon the credit of the vessel, and, although there is some dispute
between the witnesses, we are satisfied that the respective libelants did
the work and furnished the materials without knowledge that the owner
had chartered the boat, or turned over her possession 'under some con
ditional sale, and with no information as to any circumstances which
should indicate the necessity of further inquiry as to her situation.

The decrees are affirmed, with interest and costs.
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COXSOLIDATliJD ICE CO. v. HYGEIA DISTILLED WATER CO.

(Circuit Court of Avpeals, Third Circuit. Fcbru/lr~' 11, 1907.)

No. 51.

1. 'l'RADE-MARKS AND TRADE-NA:\IES-NAMES SCllJECTS O!' OWNERSHIP-DE
SCRIPTIVE CHARACTER.

It is not necessary to the validity of a trade-mark or trade-name that it
sball be utterly devoid of aptitude, but It is enough that it leaves open to
everyone all words tbat are really descriptive of quality or ehar'H,ter.

[Ed. ;-';ote.-I<'or C/lSpS in point, see Cent. Dig. vol. 4G, Trade-.i\lHrks and
Tralle-Names, §§ 4-7.]

2. SAJlIE-"HYGEIA."

The name "Hygeia" is not used in the I~nglish language as a word of
descriptive or qualifying import, but as a noun, Hnd it may lawfully be ap
propriated as a trade-mark or trade-name to identify distilled water of
a particular manufacturer.

[Ed. Note.-For cases in point, see Cent. Dig. vo1. 4G, 'l'rade-M:arks and
Trade-Names, §§ 4-7.

Arbitrary, descriptive or fietitious eharacter of trade-marks and trade
names, see note to S("arle & Hereth Co. v. 'Varner. GO C. C. A. 323.]

3. SAME-INFRINGE:\IENT-LoOAUTY AND SCOPE m' BUSINESS.

It is not a defense to a suit to enjoin infriugement of 11 trade-mark that
the defendant's business is eonfined to a single state, and that complain
ant, which is a foreign corporation as to such state, has not complied with
its laws to qualify itself to do business therein.

4. SA:\!E-SUIT FOR INFRINGEMENT-DEFENSES.

It is suflicient to warrant the granting of an Injunction against in
fringement of a trade-name that defendant has used it fn 11 mauncr which
is lilwly to produce confusion as to the origin of the article to which it
is aDplied, and it is not material that such use was without wrongful In
tellt.

[IDd. Note.-:b'or cases in point, see Cent. Dig. vol. 46, Trade-Marks and
Trade-Names, §§ 68, 64.]

Appeal from Circuit Court of the United States for the Western
District of Pennsylvania.

For opinion below, see He]. F'ed. 139.
J. S. Ferguson, for appellant.
J01111 G. Carlisle, for appellee.
Before DALLAS and GRAY, Circuit Judges, and LANNING,

District Judge.

DALLAS, Circuit Judge. This is an appeal from a decree in equity
wherein it was found and adjudged that the plaintiff below (appellee
here) is entitled to the exclusive use of the word "Hygeia" as a trade
name or trade-mark in connection with the manufacture and sale of
distilled water, and that the defendant below (appellant here) had
infringed that right; and, if this declaratory part of the decree was
correct, then, of course, the injunctive relief it awarded was not er
roneously granted. Consequently the whole case may be adequately
dealt with by considering, first, whether the appellee's claim of right
to the exclusive use of the word "Hygeia" was properly sustained:
and, second, whether, if such right was in fact and in law established,
the appellant was shown to have violated it.
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First. 'I'he appellant's principal contention appears to be that the
effect of the word "Hygeia" is "to convey the idea of health and health
fulness, as descriptive of the quality and characteristic of the articles
to which it is applied," and that, therefore, no monopoly of its applica
tion to distilled water could be acquired. It may safely be assumed
that acquaintance with the Grecian goddess of health is not, in this
country confined to a few scholars, and it is likewise true, no doubt,
that many of those who never heard of that mythological personage
would vaguely associate her name with healthfulness; but that it has
found a place in our vocabulary as a word of descriptive or qualifying
import we have not been convinced. It is a noun, not an adjective;
a name, not an epithet. It denominates, but it does not characterize;
and accordingly it has been applied-of course but appellatively-to
a planetoid that was discovered in 1849. Its association in thought
with the concept of health is natural and probable; but this is incon
sequential, for it is not necessary to the validity of a trade mark or
name that it should be utterly devoid of aptitude. It is enough that
it leaves open to everyone all words which are really descriptive of
quality or character, and to this class the word "Hygeia" cannot
reasonably be said to belong. As the name of the goddess of health,
it serves to identify her, and this a pictorial representation might do;
but to neither name nor portraiture pertains the function of defining,
and the fact that for such purpose several words, anglicized from the
same source, are commonly employed, quite persuasively indicates
that there has been no general imputation of an adjective sense to this
~ubstantive form. In short, "Hygeia" is not "hygienic." 'I'he two
words have not the same meaning, and, whilst a monopoly of the lat
ter could not be accorded to anyone without depriving others of its
apposite use for ascribing healthfulness to their goods, there is no
more reason that the former should be exempted from appropriation
than any other nominative or merely designating term which mytholo
gy or fiction has fabricated or made familiar. The adjudications in
the cases of Waukesha Co. v. Hygeia Co., 63 Fed. 438, 443, 11 C. C.
A. 277, 782, and Hygeia Co. v. Hygeia Co., 70 Conn. 516, 40 At!.
.534, and Id., 72 Conn. 646, 45 At!. 957, 49 L. R. A. 147, have been
discussed at some length by counsel; but it is enough for us to say of
them that they have had our respectful and careful consideration
without shaking our confidence in the correctness of the views we have
expressed, and with which, at least in part, they seem to agree.

The further contention that, even if the appellee's title to the ex
clusive use of the word "Hygeia" were generally valid, yet it could not
be effectively asserted in the state of Pennsylvania, cannot be sustained.
In the first place, the facts which this contention assumes were neither
alleged nor proved. It is true that the complainant's existence in that
state was denied, because, as averred, "it has never complied with the
laws of the state of Pennsylvania, authorizing it to do business within
the said state" ; but the answer, which contained this averment, neither
specified the laws alluded to nor stated in what the complainant's fail
ure to comply with them consisted. Apart, however, from these de
ficiencies, the defense suggested was not a legally sufficient one. If,
as is argued, the statute to which we are told it was intended to refer
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dDes, by reason of the assumed noncompliance of tne appellee with'
its requirements, prohibit that corporation from entering the state of
Pennsylvania, by its agents, and there prosecuting its ordinary busi
ness, yet isolated transactions between a foreign corporation and citi

fzens of that state have been held not to come within its prohibition.
Del. Co. v. Railway Co" 204 Pa. 22, 5:{ Atl. 533. And if this were
,not so, still it would, in our opinion, be quite impossible to hold that
the appellee's omission to lawfully enter the state of Pennsylvania

,would justify the use of its trade mark or name by any other corpora
tion in prosecuting- its business within the territorial limits of that
,State. The right of property in a trade-mark is incapable of being so
,curtailed. It is not i'limited to any place, city or state and therefore
must be deemed to extend everywhere." Kidcl v. ] ohnson, 100 U. S.
619, 25 L. Ed. 7'69.

Second. The appellant's use of the word "Hygeia," "in combination,
as 'Hygeia Distilled \Vater,'" is admitted; and the fact that it has
useel it only in that way and without wrongful intent is not material.
It is enough that it is so used as to be likely to produce confusion
as to the origin of the article to which it is applied. This sufficed to
warrant the granting of an injunction, and there was no decree for
damages. Dennison Manufacturing Co. v. Thomas Manufacturing

,Co. (C. C.) 94 Fed. GoG; Shaw et al. v. Pilling, 175 Pa. 87, 34 At!.
446; Collins v. Ames (C. C.) 18 Fed. 561; Singer v. Wilson, 3 H.
L.376.

\Vithout referring to the specifications of error in detail, we have
passed upon all the points they present which seem to us to be
substantial, and it remains but to say that after thorough investiga
tion of the whole case the conclusion has been reached that the decree

"of the Circuit Court should be affirmed, and therefore it is so ordered.

In re KUFl"U1JR.

(Circuit Court of Appeals, Second Circuit. January 7, lD07.)

:1'0. 95.

'BANKRUPTCy-REFUSAL OF DrSCIIARGE.-SECOND PROCEEDING.
The denial of the aplllication of a bankrupt for a diseharge renders tIle

issue as to his right to a (liseharge res judieata as to debts which were
.provable in that proeeeding. and. where in a subsequent voluntary pro
ceeding the baukrupt schedules the same debts and the same assets, the
second proceeding is a manifest attempt to ('vade the effect of the former,
and the hankrupt should be restrained hy the conrt from prosecuting a
second application for a discharge; but, where a conRiderabJe time has
elapsed and new debts are also scheduled. the bankrupt has the right to
maintain the proceeding as to those, and au order granting a stay should
be limited accordingly.

Appeal from the District Court of the United States for the Eastern
District of New York.

For opinion below, see 1'14 Fed. 445.
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S. S. Myers, for appellant.
J. G. Moses, Benjamin Tuska, and Page, Crawford & Tuska, for

appellee.

Before WALLACE, LACOMBE, and TOW:t\SEND, Circuit
Judges.

PER CURIAM. The bankrupt has appealed from an order of
the District Court for the Eastern District of New York setting aside
an order of adjudication in bankruptcy in a voluntary proceeding com
menced in December, 1905, dismissing the bankruptcy proceeding,
and enjoining the bankrupt permanently from further prosecution
thereof. This order was made upon the application of certain credit
ors of the bankrupt whose debts were included in his schedule. It
appeared upon the application that the appellant was adjudged a bank
rupt August 8, 1899, in a proceeding in the District Court for the
Southern District of New York; that November 5, 1899, he filed a
petition in that proceeding for a discharge from his debts; that specifi
tions in opposition to his discharge were filed by his creditors; and
that October 12, 1903, upon the application of the opposing creditors,
and after hearing the bankrupt, the court dismissed his application
for a discharge for want of proper prosecution. It further appeared
that debts scheduled in the present proceeding to the amount of $~O,OOO

were scheduled in the former proceeding, and a few small debts sched
uled in the present proceeding were not scheduled in the former pro
ceeding, and that the property scheduled in the present proceeding
was of trifling value.

If the application in the court below had been directed to obtaining
a stay of any application for a discharge from the debts scheduled in
the former proceeding, and the court below had limited its order ac
cordingly, we should have no difficulty in affirming the order. Ob
viously it was the principal purpose of the present proceeding to enable
the bankrupt to renew his unsuccessful application to be discharged
from his debts in the former proceeding, and to that extent to re
suscitate the former proceedings. If this were permitted, the creditors
who successfully opposed his discharge in the former proceeding would
be compelled to litigate over again the issue which had been finally
adjudicated in their favor. They should not be subjected to this hard
ship. If any of these creditors should seek to enforce by an action
his debt against the after-acquired property of the bankrupt, not
having procured a stay in the second bankruptcy proceeding, he might
be met with a discharge in that proceeding as a bar to his action. Un
der the act of 1898 the denial of an application for a discharge from
debts provable in one proceeding in bankruptcy renders the issue of
the right to a discharge res adjudicata as to such debts in a subsequent
proceeding; and a failure of the bankrupt to apply for a discharge
within 12 months after the adjudication in the earlier proceeding has
the same effect. Kuntz v. Young, 131 Fed. 719, G5 C. C. A. 477.
vVhere the same debts and the same assets are scheduled in the two
proceedings, one being commenced subsequent to the termination of
the other, it is manifest that the last proceeding is merely an attempt
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to evade the former one. To permit it would be to sanction a fraud
upon the court. As this court said in Re Fiegenbaum, 121 Fed. 69,
57 C. C. A. 709:

"Not only should the court of bankruptcy protect the creditors from an at
tempt to retry an issue already tried and determined between the same par
ties, but the court, for its own protection, should arrest, in limine, so flagrant
an attempt to circumvent its decrees."

The present case differs, however, from the Fiegenbaum Case, be
cause in that case the second proceeding was commenced within a
very short time after the denial of the bankrupt's discharge in the
former proceeding, while here two years have elapsed; and it differs
in the further and more important fact that some debts are scheduled
in the second proceeding which were not provable in the first.

It is the right of an insolvent debtor who may have acquired proper
ty and incurred debts subsequent to an adjudication of bankruptcy
to prosecute a second proceeding to obtain his discharge. The effect
of an order like the one under review would be to deprive him of that
right.

We conclude, therefore, that the order should be reversed, but with
out prejudice to an application by the creditors, such as has been sug
gested.

MERCK v. UNITED STATES.

(Circuit Court of Appeals, SeconiI Circuit. December 4, 1906.)

:t\o. 75 (3,556).

1. CusTmls DUTIES-CLASSIFICATION-POWDERED OPIU1[-DRUG ADVANCED.
Powdered opium is not dutiable under Tariff Act July 24, 1897. c. 11.

§ I, Schedule A, par. 43, 30 Stat. 1m [U. S. Compo St. 1901, p. 1629], as
"opium, crude or unmanufactured," but, under paragraph 20, 30 Stat.
IG2 [U. S. Compo St. 1901, p. 1628], as a drug advanced in value or condi
tion.

2. SAMIC-"CRUDE"-"UNMANUFACTURED."
Powdered opium prepared by a series of processes from gum opium,

which result in a more valuable article, having a new use and a Dew com
mercial signification, held not to be opium "crude or unmanufactured,"
within the meaning of a tariff act.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For decision below, see 143 Fed. 694, affirming a decision of the
Board of United States General Appraisers, which had affirmed the
assessment of duty by the collector of customs at the port of New York.

Comstock & \Vashburn (Albert H. \Vashburn, of counsel; Charles
A. Darius, on the brief), for importers.

D. Frank Lloyd, Asst. U. S. Atty.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.

PER CURIAM. The controversy in this case is whether certain
importations of powdered opium should have been classified for duty
under paragraph 20 of the Tariff Act of July 24, 1897, c. 11, § 1,
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Schedule A, 30 Stat. 152 [V. S. Camp. St. 1901, p. 1628], or whether
they were subject to duty under paragraph 43 of that act (30 Stat.
1629 [U. S. Compo St. 1901, p. 1679]).

Paragraph 20 prescribes a duty of one-fourth of one cent per pound,
and in addition thereto 10 per cent. ad valorem, on "drugs, such
as * * * bulbs, bulbous roots, * * * gums * * *; any of the
foregoing which are drugs and not edible, but which are advanced
in value or condition by refining, grinding, or other process, and not
specially provided for in this act."

Paragraph '13 prescribes a duty of $1 per pound on "opium, crude or
unmanufactured, and not adulterated, containing nine per centum and
over of morphine."

It clearly appears by the testimony in the record that opium in the
crudest form in which it is commonly imported into this country is
known as "gum opium" and comes in lump form. It contains various
impurities, such as stones, seeds, ashes, etc., and is of varying alkaloid
al strength. It also clearly appears that powdered opium is prepared
from gum opium by subjecting the latter to artificial heat at a tempera
ture regulated so as to avoid any destruction of the alkaloids present.
and maintained until the water has been dried out; then comminuting
and sifting it; and then, after assaying it to ascertain its morphine
strength, by adding sufficient morphine so that it will conform to the
standard of the United States Pharmacopceia. The two articles are
dealt in as distinctive articles, and are commercially known, one as
'"gum opium" and the other as "powdered opium"; and the latter com
mands a price from 25 to 50 per cent. higher than the former. If there
is any other article except the powdered opium which is known among
dealers as "manufactured opium," the evidence fails to disclose the fact.
It is used for purposes to which the gum opium is not adapted, viz.,
the preparation of all the standard opium galenicals.

We think it is plain that the importations were not crude opium in the
sense in which it is to be assumed that Congress used the term. Nor
do we think that they can be fairly deemed "unmanufactured opium"
within the meaning of Congress. They have undergone a process which
has destroyed the identity of the original article, and produced another
and more valuable article, new in its use, and new in its commercial
signification. If it had been intended to subject the powdered opium
to duty, that purpose could have been readily accomplished by placing
the duty upon opium merely. It may be conceded that no reason is
apparent why Congress should have intended to exempt powdered opi
um from duty while laying a duty upon the crude or unmanufactured
article; but the courts can only ascertain the legislative intention by the
language used, and it is not their duty by a distorted construction to at
tempt to cover an at:ticle which may have been omitted by inadvertence.
Under the Tariff A\.,..:~ of 1890 and 1894 "opium, crude or unmanufac
tured, and not adulterated, and containing nine per centum and over of
morphia," was free of duty. While this provision was in force, pow
dered opium was uniformly classified by the customs officers at New
York as subject to duty as a gum advanced in value, etc. The article
an:;wered that description then, and answers it now equally well. We
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conclude that the importations should have been classified for duty
under paragraph 20.

The decision of the court below and of the Board of General Ap
praisers is therefore reversed.

MIDDLETON & CO. v. UNITED STATES.

(Circuit Court of Appeals, Second CIrcuit. December 4, 1906.)

No. 68 (3,985).

CuIlTOMS DUTIEs-CLASSIFICATION-ARROWROOT-STABCH.
'I'he provision In Tariff Act .July 24, 1897, c. 11, f 1, Schedule G, par.

285,30 Stat. 173 [U. S. Compo St. 1901, p. 1653], for "preparations * • •
fit for use as starch," he/a to Include arrowroot in Its starchy form.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

In the decision below the Circuit Court affirmed without opinion a decision 01
the Board of United States General Appraisers (G. A. 5,995 [T. D. 26.234]), In
which a majority of the Board affirmed the assessment of duty by the collector
of customs at the port of New York.

The article In controversy was described by the Board as being commer·
cially known as arrowroot, consisting of a fine floury form of starch extracted
from the tubers or roots of the arrowroot plant, and being chiefly used for In·
fants' food and to some extent in making medicinal preparations. 'I'he Board
further stated that it was chemically a starch, and that, though there was no
evidence that it Is used for laundry purposes, it appeared that it might be so
used.

It was classified under Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par.
285, 30 Stat. 173 [U. S. Comp. St. ]901, p. ]653], relating to "starch, including
all preparations, from whatever substance produced, tit for use as starch,"
and was claimed by the importers to be free of duty under paragraph 478 (30
Stat. 195 [U. S. Comp. St. 1901, p. 1680]), as "arrowroot in its natural state
and not manufactured," or to be dutiable under seetion 6 (30 Stat. 203
[U. S. Comp. St. ]901, p. 1693]), as an unenumerated manufactured arti
cle. These contentions were overruled by the Board.; the article being held
dutiable as eIassified, by simlIltude, under section 7 of said act. On ap
peal from the Board the only contention made was that assessment should
have been under said section 6. In the Circuit Court the Board's decision was
affirmed hy consent, without argument.

Comstock & Washburn (Albert H. Washburn. of counsel). for the
importers.

D. Frank Lloyd, Asst. U. S. Atty.

Before WALLACE, LACOMBE, and COXE, Circuit Judges.

PER CURIAM. In affirming the decision of the court below and
of the Board of General Appraisers, we do not mean to decide that the
importations in controversy (arrowroot in its starchy form) were not
dutiable directly under paragraph 285 of the tariff act of July 24, 1897,
c. 11, § 1, Schedule G, 30 Stat. 173 [U. S. Compo St. 1901, p. 16.'531,
as a "preparation fit for use as starch." The Board held them dutia'11e
under that paragraph indirectly by similitude. Whether this reasoning
was sound or not, a correct result has been reached.
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THE PRINZESS IRENE.

(Circuit Court of Appeals, Second Circuit. January 7, 1007.)

No. 98.

17

SmpPING -INJURY OF PASSENGER - NEGLIGENT REGULATIONS IN STORMY
WEATHER.

A steamship was negligent in requiring steerage passengers to come onto
the upper deck to receive their food while crossing the ocean in weather so
stormy as to render it dangerous, and is liable for the injury of a passen
ger while so OIl deck by being thrown down by a wave, or by reason of
the wet and slippery condition of the deck.

Appeal from the District Court of the United States for the Southern
District of Kew York.

This cause comes here upon appeal from a decree awarding damages
to libelan~ for personal injuries due to a fall which libelant sustained
l\'1arch 30th, 1903, two days out from Bremen, while on the deck of
the steamship Prinzess Irene. The opinion of the District Judge will
be found in 139 Fed. 810.

F. M. Brow'n and Butler, Notman & l\{ynderse, for appellant.
B. B. Coyne and Abbott & Coyne, for appellee.
Before Judges WALLACE, LACOl\fBE, and TOWNSEND, Cir

cuit Judges.

PER CURIAl\{, The libelant was a steerage passenger, who under
regulations enforced by the steamship line was required to come on
deck to get his food, instead of having it supplied to him below. There
is controversy as to some of the facts, notably as to the quantity of
water which was shipped at the time; but it is not disputed that the
steam'er was encountering rouah weather, there was a very choppy
sea. with ground swell, the ship pitching heavily, and proceeding
against a head wind No.7 Beauford scale-a moderate gale. The deck
was slippery with the water which had come aboard, and had been
sand~d so that those who had to walk upon it might have a better foot
hold. \Ve do not think it at all material to determine whether the
libelant was knocked over by a body of water, or whether the sand was
washed away by an irruption of spray, which left him with an insecure
surface. upon which to walk to or from the exposed galley where coffee
and zwiebach were being served. Nor do we think it makes any dif
ference that he was a little out of line with the rest of the passengers.
He had not passed beyond any roped-in or otherwise designated space.
'vVe concur with the District Judge in the conclusion that the claimant
did not exercise the high degree of care which the law requires from
a carrier of passengers, when it required them to come on an exposed
deck under such conditions to receive their food.

It is contended that the weather was not more severe than what is
usually encountered on a winter crossing to westward; that it is
customary to bring the passengers on deck in such weather to feed
them; and that, if arrangements were made for feeding them below,
it would be necessary to use space now devoted to sleeping quarters,

151F.-2
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so that it would not be possible to carry so many steerage passengers,
and it might be necessary to increase the price charged for a passage.
These results are not such as one need view with alarm. Certainly
they do not constitute an excuse for modifying the well-settled rule
.as to a carrier's obligations to its passengers.

The decree is affirmed, with interest and casts.

PAHKER v. BI..ACK et al.

(Circuit Court of Appeals, Second Circuit. January 18, 1907.)

No. :1'32.

1. BANKRUPTCy-SUIT BY TRUSTEE TO HECOVER PREFEImNcE-JuRISDICTION I:'i
EQUITY.

A trustee in bankruptcy may maintain a suit in equity to recover a
payment made by a bankrupt to a creditor as a voidable preference; such
suit being in tire nature of a creditors' suit to set aside a fraudulent con
veyance.

2. SAME-VOIDABLE PREFlcRENCE.
A finding that creditors, at the time of receiving a payment from an

insolvent, had knowledge of such facts as to give them reasonable cause
to believe that he was insolvent, and to render tire payment voidable as a
preference at suit of the debtor's trustee in bankruptcy, held sustained by
the evidence.

Appeal from the District Court of the United States for the Southern
District of New York.

For opinion below, see 143 Fed. 560.
Abraham Benedict and vVerner & Harris, for appellants.
W. B. Crowley, for appellee.
Argued before WALLACE, LACOMBE, and COXE, Circuit

Judges.

PER CURIAM. We are entirely satisfied with the disposition made
of the case upon the merits by the court below, and that the evidence
fully justifies its conclusions as to the facts.

The point is taken, however, that there was a full, adequate, and com
plete remedy at law to recover the preferential transfer in controversy;
and the defense was set up in the answer. Upon this point we think
we should follow the decisions made by two different Circuit Courts
of Appeal upon a state of facts practically identical with those of the
present case, notwithstanding we should have been of a different opin
ion if the question had been originally presented to us. See W~ll v.
Cox, 101 Fec!. 403, 41 C. C. A. 408; Off v. Hakes, 142 Fed. 364, 73
C. C. A. 464.

The decree is affirmed, with costs.
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NA'.rIONAL E~AMELING & STAMPING CO. et al. v. NEW ENGLAND
ENAMELING CO.

(Circuit Court of Appeals, Second Circuit. December 4, 1900.)

No. 174.

1. PATENTS-CONSTRUCTION OF CLAUIS-HEFERENCE TO SPECIFICATION.

'.rile claim in a patent is the measure of the invention, and, while the
specification may be referred to for the purpose of explaining any am
biguity in the claim, it cannot be referred to for the purpose of expanding
or changing the claim.

[Ed. Note.-l!'or cases in point, see Cent. Dig. vol. 38, Patents, § 241.]
2. SA~lE-VALIDITY-ENAMELED METAL ·WARE.

The Claus patent, No. 527,361, for an improvement in enameling metal
ware, claims 4 and 6, which cover as a new article of manufacture a
metallic artiele having a coat of enamel ot' "an intensely alkaline natnre"
and "a mottled coat of alkaline enamel," respectively, and claim 8, which
Coovers an enamel for surfaces having "a pn'ponderance oJ alkaline con
stituents," each dosing with the words "SUbstantially as described," are
void because they do not describe or cover the invention, if any, made
by the patentee, since neither the completed enamel or "dip" of claim 8,
made from the ingredients and by the process described in the specification,
nor the burned enamel on the c'OJl1]lleted article as so made are alkaline,
nor do they contain a prepondcl'ance of alkaline constituents. Claims 5
and 7, covering as a new article of manufaetnre a steel artide having a
single coat of mottled enamel, and in tile latter claim also metallic oxides
extending from the outer surface of the enamel inwardly, are also- void
for lack of novelty, in view of the Ilrior art.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For opinion below, see 139 Fed. 643.

William Houston Kenyon, Robert N. Kenyon, and \Valter F. Rogers
(Steinhardt & Goldman, solicitors), for appellant.

Arthur v. Briesen and Louis ]\{arshall (Guggenheimer, Untermeyer
& Marshall, solicitors), for appellee National Enameling & Stamping
Co.

'Walter D. Emonds, for appellee Lalance & Grosjean Mfg. Co.

Before WALLACE and COXE, Circuit Judges, and HOLT, Dis
trict Judge.

HOLT, District Judge. This suit was brought to restrain the alleged
infringement of United States patent 527,361, dated October 9, 1894,
granted to Hubert Claus for an improvement in enameling metal ware.
The patent contains 13 claims. Claims 1 to 7, inclusive, are for the
finished enameled article as a new article of manufacture. Claim 8 is
for the enamel itself as prepared, and before it is applied to the sur
face of the metal. Claims 9 to 13, inclusive, are process claims. The
court below held that claims 1, 2, and 3 were invalid, that claims 4,
5, 6, 7, and 8 were valid and infringed, and that claims 9, 10, 11, and
12 were not infringed. Claim 13 was not involved in this suit. The
defendant's appeal brings up for review the portion of the decree
which held that claims 4, 5, 6, 7, and 8 were valid and infringed.
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The art of enameling metal is old. Many different formulas and sub
stances are used to form the enamel, but the usual process is sub
stantially as follows: Certain ingredients, usually a mixture of silica
or sand, and of other substances having a fluxing property to produce
glass when mixed with sand and subjected to heat, are mixed together
mechanically. This mixture is called by enamelers the "mix." The
mix is then subjected to a high degree of heat and fused, resulting in
a vitrified or glassy mass. This is called the "frit." The frit is then
put in a mill and ground fine, ,vith a mixture of clay and water, result
ing in a liquid paste. This is called the "dip." The metal article to be
enameled is then dipped in the paste, dried, and subjected to a very
high temperature in an oven or muffle. In some cases more than one
dipping and burning takes place. The result is, if the operation is
successful, a metal article with its surface covered with an adherent
coat of metal.

Prior to about 1892 iron ware had been commonlv used for enamel
ing. It was until then cheaper than steel. About that time improved
processes in the manufacture of steel were adopted, which resulted
in making steel cheaper than iron. It is claimed by the complainants
in this case that before Claus made the invention described in his patent
there were no means known of successfully producing commercially
satisfactory single-coated mottled steel enameled ware, that Claus' in
vention accomplished that result, and that Claus' patent was taken out
for that invention.

The claims in the Claus patent involved in this appeal are as follows:
"4. As a new article of manufacture, a metallic article having a coat of'

enamel of an intensely alkaline nature permeated by metallic oxidcs, sub
stantially as described.

"5. As a new article of manufacture, a steel or homogeneous iron article
having a single coat of mottled enamel on a partly oxidized metallic surface,
substantially as described.

"6. As a new article of manufacture, a metallic article having a mottled
coat of' alkaline enamel and within said enamel metallic oxides ext('Jl(ling
from the outer surface of the enamel inwardly, substantially as described.

"7. As a new article of manufacture, a steel or homogcneous iron article
having a mottled coat on a partly oxidized metallic surface and havin.~

metallic oxides extending from the outer surface of the enamel inwardly,
substantially as described.

"8. An enamel for surfaces having therein a preponderance of alkaline
constituents together with metallic oxides. SUbstantially as described."

It will be observed that none of these claims is for a process, or for a
formula, or for a mix. The first four of them are for a new article
of manufacture; the fourth and sixth being for a metallic article of a
certain kind, th€ fifth and seventh being for a steel or homogeneous
iron article of a certain kind. Homogeneous iron is an equivalent term
for steel. The fourth is for a metalLic article having a coat of enamel
of an intensely alkaline nature permeated by metallic oxides; the
fifth is for a steel article having a single coat of mottled enamel on a
partly oxidized metallic surface; the sixth is for a metallic article having
a mottled coat of alkaline enamel and within said enamel metallic
oxides extending from the outer surface of the enamel inw'ardly; and
the seventh is for a steel article having a mottled coat on a partly
oxidized metallic surface, and having metallic oxides extending from
the outer surface of the enamel inwardly-each of these claims ending



NATIOXAL ENAMELING & STAMP. CO. V. NEW EKGLAND E. CO. 21

with the qualification, so frequently used in patents, "substantially as de
scribed." It will be observed that the fourth and sixth of these claims ap
ply to any metallic article whatever, whether made of steel or of any other
metal capable of being enameled, and entirely irrespective of the use to
which the article is to be put. They would apply equally to a metallic
sign or a cuspidor or a culinary utensil. The kind of article described
in these two claims is metallic, having a certain coat of enamel; that is,
in the fourth claim, such a coat of an intensely alkaline nature permeat
ed by metallic oxides. in the sixth claim, a mottled COJt of alkaline enam
el, ind within said ~mmel metallic oxides. The fifth and the seventh
claims refer to a steel or homcgeneous iron article. In neither of these
claims is the alkalinity of the enamel made the test, but the claim in
the fifth is for a steel article having a single coat of mottled enamel
on a partly oxidizecI metallic surface, anel in the seventh is a steel
articL:~ having a mottled coat on a partly oxidized metallic surface, and
having metallic oxides extending from the outer surface of the enamel
inwardly. The eighth claim is for an enamel for surfaces having there
in a preponderance of alkaline constituents, together with metallic
oxides, substantially as described. It will be observed that in three of
these claims the alkalinity of the enamel is made an essential part of
the invention. In the fourth claim it is described as an enamel of an
intensely alkaline nature, in the sixth claim as a coat of alkaline enamel,
and in the eighth claim as an enamel having therein a preponderance
of alkaline constituents. It is therefore important, in construing this
patent, to ascertain, in the first place, what is meant by these terms re
specting alkalinity, as used in the claims in the patent. The description
of the invention shows, in substance, that Claus, the inventor, was a
man without much knowledge of chemistry; that he had invented a
mix for an enamel composed of ingredients, some of which contained
alkaline ingredients, and others acid ingredients; that he supposed that
chemically the alkaline ingredients largely preponderated in the mix;
and that such a preponderance of the alkaline ingredients continued
throughout the various changes which the ingredients in the mix
were subjected to by being fused into the frit, and in the frit, after it
had been ground and reduced to a pasty condition, being burned in the
muffle, so as to produce the adherent enamel on the finished product.
He specifies in his description of the process in the patent a particular
formula, as follows: By weight, 130 parts feldspar, 1.25 parts borax,
70 parts quartz, .25 parts soda, and 17 parts saltpetre. The patent
states, after giving this formula, that:

"It will be observed that certain alkaline ingredients. notably feldRpar,
are greatly in preponderance, thus imparting to the mass an intensely alkaline
characteristic which, as above pointed out, is essential."

The proof shows, however, that chemically most of these substances
are neither purely alkaline nor purely acid, but they contain various
constituents, some of which are alkaline, some of which are acid, some
of which constitute a nonalkaline base, and some of which are volatile
constituents which disappear when the mix is subjected to the heat of
the fluxing process. For instance, 130 pounds of feldspar, which Claus
refers to in his patent as notably an alkaline ingredient, is composed
of 21.92 pounds of potash, an alkaline constituent, of 23.78 pounds of
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alumina, a nonalkaline base, and of 84.30 pounds of silica, an acid'
constituent. One hundred and twenty-five pounds of borax is com~

posed of 20.32 pounds of soda, an alkaline constituent, 45.74 pounds
of boric oxide, an acid constituent, and 58.94 pounds of water, a volatile
constituent, which evaporates and disappears in the fluxing process.
The following table shows the actual chemical constitution of thc
mix described in the Claus patent:

EN "'MEL OR FRIT.

Ingredients Alkaline Nonalkaline Acid Volatile
of Mix Constituents Base Constituents oConstiluent~·

Feldspar Potash Alumina Silica None
130lbs. 21.92 lbs. 23.78lbs. 84.30lbs.

Borax Soda None Boric Oxide Water
125lbs. 20.32lbs. 45.74 lbs. 58.94 lbs.

Quartz None None Silica None
70lbs. 70lbs.

Soda Soda None None Carbonic Acid'
25lbs. 14.63 Ibs. 10.37Ibs.

Saltpetre Potash None None Nitric Acid
17 lbs. 7.92lbs. 9.08lbs.

TOTALS

367lbs. 64.79lbs. 23.78lbs. 200.04lbs. 78.39lbs.

It is apparent from a review of this patent that Claus applied the
term "enamel" to the ingredients of the enamel at every stage of the
manufacture. At certain places in the patent he applies it to the mix;
in others to the frit ; in others to the dip; and in others to the completed
enamel on the manufactured article after the entire process is finished.
The question, in construing the meaning, in clauses 4, 6, and 8 of this
patent, of the references to alkalinity, is what Claus meant by the expres
sion "an article of manufacture having a coat of enamel of an intensely
alkaline nature," or "an article of manufacture having a mottled coat
of alkaline enamel," or "an enamel for surfaces having therein a pre
ponderance of alkaline constituents." It is proved that chemically
fhe mix specifically described in Claus' patent does not have a pre
ponderance of alkaline constituents. It has, as sho,vn in the above
table, 64.78 pounds of alkaline constituents, 200.04 pounds of acid con
stituents, and 23.78 pounds of alumina, which is not alkaline; and, as I
understand, it is not claimed that the frit, or the dip, or the enamel burn
ed on the surface of the completed article, chemically has any larger
preponderance of alkaline constituents. But it is claimed that Claus
was a practical enameler; that in the enameling art such substances as
feldspar, borax, soda, and saltpetre are commonly designated as
alkaline substances, being substances commonly used in various prep
arations which have a fluxing property when combined with sand or
silica in the manufacture of glass or of glassy material; that there is a
large preponderance of such materials over silica in his mix; and that"
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therefore, ris claims in this patent should be interpreted as meaning,
so far as the description refers to the alkalinity of the enamel, an
enamel made from a mix containing a large preponderance of such
alkaline ingredients as feldspar. But in my opinion the difficulty with
this theory of construction is that Claus did not apply for any patent
for the formula described in his patent, or for a mix made of alkaline
ing-redients, or of such ingredients as feldspar. What he claims in
claim 4 is a new article of manufacture (that is, a metallic article hav
ing a coat of enamel of an intensely alkaline nature), and in claim 6
a new article of manufacture (that is, a metallic article having a
mottled coat of alkaline enamel), and in claim 8 an enamel for
surfaces having therein a preponderance of alkaline constituents. I
think that the language in all three of these claims, so far as it re
lates to the test of alkalinity in the enamel, must relate, in the fourth
and sixth claims, to the burned enamel on the completed article of·
manufacture, and in the eighth claim to the enamel in the condition
of the dip as it is prepared to be applied to the surface of the metal to
be enameled. The rule is fundamental, in the construction of patents,
that the claim in the patent is the measure of the invention. The
specification may be referred to to explain any ambiguity in the claim,
but it cannot be referred to for the purpose of expanding or changing
the claim. Keystone Bridge Co. v. Phrenix Iron Co., 95 U. S. 274,
24 L. Ed. 344; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76,
35 L. Ed. 800. The requirement of the patent law that a patentee
shall claim in his patent the exact invention is not only to enable the
public to use it after the term of the patent has expired, but is also
for the purpose of enabling anyone to determine what the invention
is, which is protected by the patent. and what processes which are not
protected by the patent may be used in the same manufacture. A
person who discovers a new and useful invention does not obtain
a monopoly under the patent laws unless he claims his invention
in his patent. Even if he describes his invention in the specifications,
and then claims as his invention something he has not invented, his
patent is good for nothing. In this case, if a man wished to go into
the business of making enameled ware, and examined the Claus
patent to see what it claimed and what he would infringe, he would
find in the claims under consideration, assuming the Claus patent to
be valid, that his manufactured article, when completed, must not
have upon it a coat of enamel of an intensely alkaline nature, or a
mottled coat of alkaline enamel, and he would find that, in preparing
his enamel, when it was ready to be applied to the surface of the metal,
it must not have therein a preponderance of alkaline constituents.
But in many patents taken out before 1893, and in common practice,
the enamel, when prepared for the dip, and on the completed articles,
had no preponderance of alkaline constituents. So far as Claus' claims
under consideration are concerned, they would not be infringed by any
other manufacturer using the very formula described in the Claus
patent, or any other formula in which there was a preponderence of
such articles as feldspar, or of articles which may have been commonly
known in the business as alkaline, but which in fact did not contain a
preponderance of alkaline constituents in a chemical sense.
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The other feature of Claus' alleged invention was the process of
creating mottles by sprinkling metallic oxides on the surface of the arti~

des, after they had been dipped, and before they had been fired in the
muffle. The proof shows, and the court below held, that the de
fendants never used that process, and therefore never infringed any
claim for an article manufactured with such mottles. If the claims
be construed as being applicable to any article manufactured permeated
by metallic oxides, or having a mottled coat caused by the use of
metallic oxides, the evidence shows that it was not novel or patent
able. The creation of mottles by the introduction into ing-redients of
metallic oxides, before the articles were immersed in the dip and
burned, was old, and well known in the art. I think, therefore,
that the fourth, sixth, and eighth claims in the patent are void, on the
ground that, if Claus invented anything- new, it is not the subject of
the claims and that what he did claim is not new.

The fifth and seventh claims of this patent are for a new article of
manufacture made of steel or homogeneous iron. The fifth claim is
for such an article having a single coat of mottled enamel on a partly.
oxidized metallic surface, and the seventh claim is for such an article
having- a mottled coat on a partly oxidized metal'ic surface, and having
metallic oxides extending from the outer surface of the enamel in
wardlv. It will be observed that both these claims cover anv kind of
a steel article, whether for culinary or other purposes; th~t neither
of these claims provides that the enamel shal1 be alkaline; and that the
substantial claim is for a steel article having a single coat of mottled
enamel on a partly oxidized metallic surface. The evidence shows
that the only possible novelty which can reside in these c'aims is
found in its characteristic as a steel article as disting-uished from an
iron article. Iron articles having a single coat of mottled enamel on
a partly oxidized surface, and having metal1ic oxides extending from
the outer surface of the enamel inwardly had been commonly manu
factured for many years before this patent was taken out. It is
argued that until this patent was taken out a single coat of mottled
enamel could not be successfully applied to steel. There is no doubt,
upon the evidence, that iron can be more easily enameled than steel,
and that, when it became desirable commercially to use steel instead
of iron for enameled ware because it had become cheaper, a good deal
of difficulty was found in accomplishing the result. The evidence
shows that all iron contains minute particles of slag, a vitrifiable sub
stance, and that, when enamel which has been applied to an iron article
is fused in a muffle, a fusion takes place between the little particles of
slag and the enamel, which creates points or roots of adhesion, and
which materially assists in producing a firm adhesion of the enamel
to the metal. No such slag exists in steel, and it was found, when it
became commercially profitable to substitute steel for iron as a basis
of enameled ware, that many of the formulas which had been used for
enameling iron could not be successfully used for steel. The evidence
shows that some of the manufacturers did not know how to enamel
steel. Mr. Frederick Haberman, for instance, who had been a large
manufacturer of iron enameled ware, failed in all his efforts, and,
upon hearing of Claus' invention, went to Europe and offered Claus
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$?O,OOO for his invention if he would teach him how to use it success
fully. About the same time the complainants in this case offered him a
larger price, and purchased it. They had been the owners of the
Niedringhaus patents, under which they had had a substantial monop
oly of the manufacture of a certain kind of mottled enameled metal
ware. That patent expired in 1893, and the comp~ainants purchased
the Claus patent, and had then purchased and afterwards purchased
a large number of other patents relating to the art of enameling.
\Vhether they were unable to enamel steel previously does not satis
factorily appear. They may have bought the Claus patent with the
intention of using it in enameling steel, or they may have bought it
under the general policy of obtaining possession of all patents which
might possib'y interfere with their business. The defendants manu-'
factured their ware under a formula which they call "100 granite."

The witness Louis Haberman testified that the complainant, The
Kational Enameling & Stamping Company, while he was in its
service, used the same formula of 100 granite in the manufacture of
its ware. The evidence which this witness gave upon other subjects
in this case was entirely inconsistent with other evidence which he had
previously given in oHler proceedings, and little reliance can be placed
upon his testimony. But, whether his testimony that the complainant
used the 100-granite formula be true or not, the fact is that there is no
evidence in this case that either of the comp1ainants has ever manu
factured enameled ware under Claus' patent on a commercial scale.
1£ that had been done, it seems probable that the complainants would
have proved it. Indeed, there is no evidence that anyone ever made
enameled metal ware under the formula of the Claus patent unless the
100-granite formula used by the defendant is an equivalent. The
novelty of the fifth and seventh claims rests on1y upon the theory that
Claus invented the process of enameling steel with one mottled coat
of enamel. That was the theory upon which the patent was really
granted. The application was originally rejected by the Patent Office
on the ground that all the claims were anticipated by prior patents for
enameling iron ware. Affidavits were then submitted to the Patent
Office to the effect that none of the processes of these prior patents
for ename ing iron could be successfully used in enameling steel, and
it was upon this ground, and because it was claimed that Claus' in
vention would enamel steel with one mottled coat of enamel, and that
no existing patent would successfully accomplish that result, that this
patent was allowed. But the evidence in this case shows that al
though, when it became necessary to substitute steel for iron, many
ename'ers who had successful processes for enameling- iron did not
know how to enamel steel, there were others who did enamel steel
successfully with a single mottled coat by existing processes.

The evidence shows that ]'dr. Chester Comstock, the manager of the
Ironclad Lompany, manufactured single-coated mottled enameled steel
ware for the Ironclad Company successfuly for several years before
Claus applied for his patent, and that the Ironclad Company manu
factured a considerable amount of single-coated mottled enameled
steel ware by applying to steel the process described in the patent to
Quinby & \Vhiting. The evidence also satisfies me that the defendant
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at one time manufactured a large amount of such ware under the
process shown in the Quinby & Whiting patent, and at another time
under the Niedringhaus patent, and that such ware was commercially
satisfactory and was sold by them in large quantities. The defendant'"
experts have manufactured and put in evidence in this case such ware.
manufactured under the Quinby & 'Whiting patent, and under the
Niedringhaus patent, and I see no reason to doubt that these pro
cesses, under which iron ware was treated by a single coat of mottled
enamel, can be successfully applied to steel. The fact that some man
ufacturers did not know at first how to do it, and that successful re
sults might not always have been obtained, even when the formulas·
were fol~owed, does not prove that it could not be done.

The evidence shows clearlv that success or failure in the man
ufacture of enameled articles depends very largely, not only upon the
formula employed, but also upon the degree of heat used, the length of
time of the exposure to the heat, and generally upon the ski!1 and
experience of the men who conduct the operation. The mere ap
plication of a process for enameling iron to the enameling of steel in
volves no invention if the same result is obtained. In this case it must
be borne in mind that the claims under consideration upon this ap
peal are not claims for a process or for an improved result. The claims
are for a completed article of manufacture. If these c!aims are valid,
they cover any article of manufacture which has the qualities described
in the claims. It is of no consequence how they are produced if thc
articles h:we such qualities, and it is of no consequence whether, when
produced, they are superior or inferior in quality. If these claims arc
valid, the complainants have a monopoly of any article of manu
facture which has the qualities described in the claim. It is not a
question, therefore, in this case, whether the sing'e-coated mottled
steel enameled ware which the Ironclad Company manufactured under
the Quinby & \Vhiting process, or under Comstock's process, or
which the defendant manufactured under the Quinby & \Vhiting
process or the Niedringhaus process, or which the defendant's experts
have made and put in evidence in this case, was as handsome and at
tractive ware or as good ware as that made by the complainants, or
which might be made under the Claus patent. If the previously
existing patents instructed those skilled in the art how to make it,
whether it was in fact made or not, it was not patentable as a new
artic:e of manufacture. If Claus had claimed his formula, or had
claimed his mix, the question would arise whether the invention which
he c aimed was new. But he did not make any claim for his formula
or for his mix or for any similar formula or mix. The claims in con
troversy were framed to give him a monopoly for the finished article.
having the charact<:ristics described in the claim. Such a patent, of
course, if valid, would confer upon him a monopoly of all articles hav
ing such characteristics, no matter what the process might be by which
they were produced. He apparently thought that he had made a new
discovery in enameling steel, namely, that if the fluxing ingredients,
which he called "alkaline," greatly preponderated over sand in the
mix, the enamel would have peculiar properties adapting it to steel.
But there is no proof that such a discovery was of any real value as an
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advance in the art. The evidence shows that all ename~ers are con
stantly trying new formulas, and that a few formulas succeed while
most of them fail. Why some succeed and others fail no one knows.
All the experts agreed that, in the present state of chemical science,
it is impossible to state what chemical action takes p~ace when glass is
produced by the fusion of sand and certain fluxing substances. All
that is known is that the ingredients are fused and glass results.

I conclude that the claims in controversy are invalid for want of
novelty, and cover nothing which was new in the prior state of the
art, and that consequently the portions of the decree appealed from
should be reversed, with costs.

WALLACE, Circuit Judge (concurring). I will briefly state some
'of the reasons which lead me to the conclusion reached by Judge
HOLT. The process of Claus may be such an improvement in the
art of enameling metal as would sustain a patent. But the claims in
'Controversy are not for a process. They are, all of them, for a new
article; and there is no claim for the mix itself as a new article. If
the article described in the respective claims was old before Claus
'<ievised his mix, or if such artic:e, whether it had been actually made
,or not, could have been made without any exercise of inventive
faculty, it was not new in a patentable sense.

It was not new in the prior art to produce steel articles having a
plain or colored enamel of vitreous glaze, as is sufficiently shown by
the patent to Puttmann & Fliegel for the method of producing steel
roofing plates, nor to enamel steel metal ware with a mottled coating,
as appears by the patent to Dubois & Stewart. It was old in the prior
art to produce metal articles having a single coat of enamel presenting
a mottled appearance. The mottled appearance was due to rust spots
on the metal obtained by the oxidation which occurred during the
process of drying and burning the enamel mass upon the metal. The
extent and character of the oxidation was influenced by the con
stituents of the mass. In the old art these constituents were largely
acid, and, being liberated in the heating and drying process, caused the
rust spots upon the metal which gave the mottled effect. In hard
metals like steel, because formation of rust does not take place so
readily, the' oxidation does not occur "to such a degree as is re
quired to produce a good appearance"; i. e., it does not show the
variety of spotting which is desirable. All this sufficiently appears in
patents which were granted to Claus in England and in Germany
about the same time his application was made for the patent in suit.
It is apparent from his statements in these patents that Claus con
ceived that the mottling on meta:s like steel could be effected more
advantageously by increasing the alkaline constituents of the mass,
and, instead of relying upon the acid or oxidizing constituents,
powdering the mass with metallic salts after it is spread upon the
metal and before drying, and thereby an enamel could be produced
having a greater variety in its mottles and a greater transparency.
The evidence in the present record respecting the prior art shows that
this is all of which he could have been the inventor or discoverer at
the time of the app:ication for the patent in suit. It may be that his
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process' has advantages in other respects; but, so far as it produced
a new article, the improvement in the article itself was mainly a matter
of decoration. The process claims of the present patent are ample to
secure to Claus his real impt'ovement in the art, if he made any.

The claims for a new article of manufacture cannot be limited by
anything which appears in the specification to the real invention of
Claus. It is only when a new process introduces new characteristics
into the manufactured article by which it can be identified and dis
tinguished from all preceding manufactures that the article itself be
comes patentably new. As has been said, it was old in the prior art to
produce enameled steel articles; and it was also old to produce metal
articles having a single coating of enamel mottled by metallic oxides.
If the article which is the subject of the several claims has any
new characteristic, it is because of an enamel coating of the particular
alkaline quality enumerated in the claim. An enamel of an "intensely
alkaline nature" or "having a preponderance of alkaline constituents"
is any enamel "which will give a strongly alkaline reaction" in the
language of the specification. In practicing the process of Claus this
degree of alkalinity is to be introduced in the prelimimry step, that
of compounding the mix. But within the meaning of the claims
in -controversy it suffices if the coating when ready to be applied to the
metal, or after it has been applied, has such an alkaline quality. The
prior patent to Niedringhaus for a process of producing single coated
mottled enameled iron ware shows an enamel which is a' most identical
in its alkalinity with the enamel of the claims. All of the claims are
anticipated by the Quinby & \Vhiting reissue patent alone, and
reference to the other prior patents is unnecessary, unless it involved
invention to use steel instead of iron in applying the enameling pro
cess. The process of that patent would produce a metal article having
a single coat of mottled enamel permeated by ,metallic oxides on a
partly oxidized metallic surface, the oxides extending through the
enamel; and the enamel itself would have the alkaline characteristics
of the patent in suit. That the process of enameling other metals
cou'd be applied to steel without invention by those skilled in the art,
so as to produce the mottled enamel, is too clear for argument. If it
should be conceded that it could not have been applied as economically,
or so as to produce as desirable an article in appearance or for
culinary purposes, or an article as desirable or as advantageous in
any other respect, the fact is quite immaterial. The claims are not
for an improved article of mottled enameled ware, but for any article
having the identifying alkaline quality and the other enumerated
characteristics.

I cannot agree with the argument for the appellees, which prevailed
with the court below, that the alkaline characteristics of the enamel
of the claims are to be determined solely by the constituents of the
mix. Undoubtedly claims 4, 5, 6, and 7 refer to the enamel in its
completed state, after the coat has been dried upon the metal, and
claim 8 refers to the enamel when it is ready to be coated upon the
metal. It seems plain that the identifying characteristics of the
enamel are those which then exist in it. If it can be founel that it is
then alkaline, or intensely or preponderatingly alkaline, by the litmus



PELTON WATER-WHEEL 00. V. ABNER DOBLE CO. 29

test or any test which those skilled in the art can apply, the claims are
satisfied so far as they refer to the alkaline characteristic. In the
specification the term "enamel" is applied to the coating in all stages
of its manufacture, to the mix, to the molten and ground or pasty
mass when ready to be applied as a coating, and to the coating after
it has been applied to the metal. In one sense the mix is an enamel.
It is an inchoate enamel. But the enamel of the claims is the per
fected article. The proportions of the ingredients of the mix dis
appear in the frit or mass, and are no longer capable of being traced.
The quality of the enamel depends upon the influence of what occurs
in the smelter and what survives the smelter, and can be found in the
frit. If Claus thought that in all stages subsequent to the mix his
compound was alkaline because of the alkaline qualities of the mix,
and that to know the mix, therefore, was to know the final enamel, he
was gross'y ignorant; but his ignorance does not require those skilled
in the art to suppose that the quality of the enamel, either after it has
been applied to the metal or when it is ready to be applied to the metal,
is to be ascertained by testing the quality of the mix. They could
rightfully assume that it was to be found by testing the quality of the
completed enamel, either by such a test as was applied to it by com
plainants' expert, Banks, or by the defendant's expert, or by some
other test known to the art. Such a test would show the alkalinity of
the frit, but would not show the alkalinity of the mix. A test o{ the
alkalinity of the frit would, therefore, seem to be the best criterion of
the alkalinity of the enamel.

Courts lean towards reading into the claims of a patent such limita
tions as will save the real inyention as disclosed by the specification
and the prior state of the art. But when the claims are drawn in
broad and nebulous terms, with the apparent purp6s~ of enabling the
patentee to monopolize an important industry, the courts should be
slow in attempting- to sustain their validity by narrowing- them be
yond the boundaries which are clearly warranted by the sI)ecification.

PELTO~ "TATJi>R-WHBEL co. v. AH1'\ER DOHL}] CO.

(Circuit Court of Appeals, Ninth Cireuit. February 4, 1907.)
No. 1,:142,

PATEC\'TS-INFRINGE1fENT-WATER- 'VIlEEL BUCKETS,

The Dodd patent, 1'\0, 45.],,(;38, for a water-wheel bucket is for an im
provement in form only over the buckets of the prior art. and is not for
a pioneer im·elltion. It is not infringed by the bucket of the Doble pat
ent, ;\0. G33,184, which differs from the Dodd invention in both function
and form,

Appeal from the Circuit Court of the United States for the Northern
District of California,

For opinion below, see H2 Feci. 520.
The appeal in tbis case is taken from a decree of the Circuit Court, dis

missing a bill brought by the appellant against me appellee for alleged in
fringement of letters patent No. 454,(;38, for an imprOVelllPllt in water whee!
bucket;;;, granted on .Tune 23, ]891, to "T, G. Dodd, the assignor of the appel
lant. In his application the inventor said: "My invention lias relations to cer
tain new and useful improvements in water-wheels, and lllore particularly to
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that class known as 'hurdy-gurdy' wheels, which derive their power from a
stream or column of water delivered against buckets secured to the periphery
thereof, as will be hereinafter more fully set forth In the drawings, described,
and pointed out In the specification.

"From practical experiments It has been demonstrated that by the use of the
present wheels a large per cent of the water-pressure adapted to operate the
same Is lost by being expended for the purpose of forcing or driving the utilized
water from the buckets. 1'he retarding of the utilized water in Its efforts to
escape from the buckets Is due to the peculiar construction of the buckets,
which preclUdes the outflow of the same in Its natural flow. The object of the
present Invention Is to allow for a more complete utilization of the direct
force of the water, so as to obtain a greater 01' higher percentage of power for
the rotation of the wheel than has heretofore been accomplished. :My inven
tion consists In constructing the buckets on lines or curves corresponding to
the natural flow of the water (created by reason of the centrifugal force of
the wheel and reaction of the water), so as to allow for a perfect, free, and un
obstructed flow or discharge of the water from the buckets, thereby obviating
liability of retarding the rotation of the wheel by having a partial force of
the stream diverted for other purposes than that of impacting against the
walls of the buckets, so as to impel rotation of the wheel.

"Referring to the drawings forming a part of this application, wherein sim
liar letters of reference denote corresponding parts throughout the entin)
.'Specificatlon and several views:

DOrm BUCKET.
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DOBLE BUCKET...

"Figure 1 Is a perspective view of tIle wheel provic]ed with my improved
buckets. Fig. 2 a top plan view, showing one of the buckets; and, l!'ig. 3 a
bottom plan of the bucket. The letter A indicates the water-wheel proper,
which has secured to the periphery thereof water-receiving buckets, B. If so
desired, the water or receiving buckets may be formed inte~ral with the wheel.
By preference, however, I form each bucket spparate, and bolt or otherwise
secure the same to the periphery of the wheel. Each bucket has its bottom
formed into two curves, 0 0', which meet in the eentral apex, D'. The sides,
E E, are formed upon an incline, and slightly diverge from the inclined rear
wall, l!]', to the front of the bucket, so as to inc'rease the width at the front
thereof. The front wall, E2, of the bue'ket, I form in the shape of a sigmoid.
which forms the diseharge for each of the cuned bottom sedions at c c', as
clearly shown in the drawings, thus allowing the utilized water to be dis
charged in its natural curves, and at an angle from the plane of rotation in a
free and unobstructed flow. IIel'etofore the lH1<'kets have been constrnctecl
upon such curves as to allow of the utilizer] water being diseharged at the
sides of the wheel, which, having reactionary force, while being discharged from
the buckets, tends to retard rotation thereof, and fnrthermore necessitates tlw
:lPI1rOpriation of partial force of the stream in order to overcome and compel
the discharge of the utilized water from within the bucl'ets. l\ly lmeket, how
ever, I constrnct upon such curves as to allow for the di"chnrge of the watel'
in its natural curves, utilizing therefor the centrifu:.ral force. instead of the
force of the impact stream. By thus constructing the buckets upon natural
curves, I obviate any reaction of the water upon itse!f, and consequently al
low the wheel to utilize the greatest possible amount of the reactionary force
of the water. The buckets are so placed upon the periphery of the wheel that
the discharged water of one in no manner aets to impede the rotation of the
wheel by contact with the folJowing bucket or any other portion of tlH~ wheel.

"Having thus described my invention, what I claim as new, and desire to se
cure protection in by letters patent of the United States. is (1) A bucket or float
for impact water-wheels, having the curved bottoms meeting at nn apex uuitecl
with a sigmoidal front wall, thereby forming continuous disc'harge sides for
the utilized water, as and for the purpose set forth. (2) A water-wheel bucket
having thE' curved bottom meeting at a central apex and provided with the
sigmoidal front walJ gradualJy incrE'asing the discharge sides from top to bot
tom and having its discharges below the line of impact, as and for the pur
pose set forth."

N. A. Acker and Wm. F. Booth, for appellant.
John H. Miller, W. K. White, and Frohman & Jacobs, for appellee~
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Before GILBERT and ROSS, Circuit Judges, and WOLVERTON,
District Judge.

GILBERT, Circuit Judge (after stating the facts). As the principal
contention of the appellant is that the Dodd inventIOn is one of a pri
mary character and entitled to the broad and liberal construction usually
accorded to pioneer inventions, we turn to the consideration of the state
of the prior art before directing attention to the invention itself. The
invention relates to that class of water-wheels used for the generation of
power in which a jet of water delivered from a pen-stock is directed
against the periphery of the wheel. In the earliest days of mining in
California the miners made and used what was known as the "hurdy
gurdy wheel," in which the rim of the wheel was serrated and was
caused to revolve by the impact of water against the surfaces made by
the serration. In 1866 was invented the Collins wheel in which curved
iron buckets were attached to the rim of the wheel, and thereby a con
siderable increase of power was obtained. The Collins wheel received
the water on the outside of the rim at the entrance lip, and discharged
it toward the center of the wheel. The next improvement was that of
Samuel N. Knight, who modified the form of the bucket used by Collins
by opening the cup thereof, so as to permit not only an inward but also
a side discharge. All of these single cavity buckets were found defec
tive in that the water had a tendency to pile up in the bottom thereof,
forming a pyramid of dead water. To obviate this difficulty, Nicholas
]. Colman conceived the idea of dividing the water jet by a wedge at
the point of its contact with the wheel. He obtained a patent on Febru
ary 18, 1873. He used a double cavity bucket separated by a dividing
wedge. In his specification he said:

"The action of the water is as follows: Leaving the pen-stock it strikes the
wedge, e, and back, d, exerting its first force upon this back. The wedge di
vides the water, which then follows the upward and outwardly-sweeping curve,
g, still exerting its force upon the full length of the buckets while combining
its momentum with the centrifugal foree acquired by the velocity of the
Wheel, and finally discharging at the periphery through the openings, h."

In 1880 L. A. Pelton obtained a patent for a double bucket with
a jet splitting wedge which curved from its top downward into the
bottom of the bucket, so that, when the water struck the wedge, equal
divisions thereof would flow down the curved sides. The front and
back of this bucket were inclined plane surfaces. The front or out
ward wall was generally made straight, but in some instances was
slightly curved outward. This was a great improvement on the prior
art, and the invention went into very extensive use. One of the defects
of the Pelton bucket was that the corners were angular, thereby produc
ing eddy currents in the bucket and the consequential loss of energy.
Another defect was that the front or outer wall was straight or approxi
mately so, and projected beyond the dividing wedge. In the revolution
of the wheel before the jet of water had exerted its full energy upon one
bucket, a portion of it would be intercepted by the front wall of the next
bucket, dividing it transversely, and producing a swirling action of
the water.

The Dodd invention, subsequently assigned to the appellant, was pat
ented on June 23, 1891. It was intended to remedy the loss of power
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incident to the use of the "present wheels" which was lost "by being
expended for the purpose of driving the utilized water from the buck
ets." \'v'e have to inquire what is new in that invention. vVe find
that, first, Dodd made the side walls of his buckets plane instead of
curved; second, he n,ade the sides of his bucket diverge from the inner
to the outer end so that the latter is wider than the former; third, he
made the buckets deeper at the outer end than at the inner end; fourth,
he made the front wall sigmoidal. The double bucket and the dividing
wedge were taken from the former art. The discharge downward
and at the outer end of the bucket may be said to be new. This he
deemed an important feature of his invention. He said:

"My bucket, howeyer, I construct upon such curves as to allow for the dis
charge of the water in its natural curves, utilizing therefor the centrifugal
force instead of the force of the impact stream."

Colman had claimed the advantage of discharging the water by cen
trifugal force so that there was nothing new in that idea, but Colman
discharged it inwardly, and not at the outer rim of the bucket, as was
done in the Dodd invention. The sigmoidal front wall of the Dodd in
vention was new. It has no essential structural difference from the
Pelton device except in the outward projection of the lobes of the buck
ets, and the increased depth and width of the buckets at their outer
ends. Place a plane transversely at the lower end of the \vedge of the
Dodd bucket and the result is substantially the Pelton bucket. Indeed,
the whole substance of the Dodd invention is the projecting lobes. This
is made clear by the specifications and claims of his patent. His sale
object was to construct buckets in such a shape that the impinging jet
of water, after exerting its force, might be deflected dowmvard and
dejected in the plane of the wheel's revolution. In accomplishing this
result, he deemed centrifugal force an important factor. Limited as
the Dodd invention is by the prior art, it is a change in form only.
It cannot be held to be a primary invention even under the most liberal
construction.

The device which it is claimed infringes on the Dodd patent is that
contained in the patent issued to the appellee on September 19, 1899,
letters patent No. G33,184. In this the double bucket is elipsoidal in
form, with a dividing wedge, and with the central portion of the front
wall cut away. The first claim of the Dodd patent is for "a bucket or
float for an impact water-wheel. having the curved bottoms meeting at
an apex united with a sigmoidal front wall, thereby forming continuous
discharge sides for the utilized water as and for the purposes set forth."
In the appellee's patent there is no sigmoidal front wall. Strictly speak
ing, there is no front wall. There is nothing- whatever in front of the
wedge to split the stream transversely. The buckets are not wider
or deeper at the outer end than at the inner end. There is no downward
discharge from the ends of the buckets. The discharge is over the sides
at right angles to the plane of rotation, and no account is taken of cen
trifugal force. It differs from the Dodd invention both in function and
form. Its form is as distinct a departure from the Dodd invention as
the latter is from that of Pelton. vVe hold that it is not an infringement
upon the appellant's patent.

The decree will be affirmed.
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nIU_ARD v. FISHER BOOK TYPEWRITER CO.

(Circuit Court, S. D. New York. February 9, 1907.)

1. PATENTS-INVENTION AND INFRINGEMENT-TYPEWRITER ESCAPEMEN"l'S.
The Hillard patent, No. 580,281, for improvements in typewriter es

capements, the principle of which Is the utilization of the carriage-pro
pelling power for the re-engagement of the members of the escapement
and tbe return of the key and typebar to normal position synchronously
with the feed of the carriage, was not anticipated, and discloses invention
of a high order. and the claims are entitled to a broad construction as
limited by the prior art and a liberal application of the doctrine of equiv
alents, as covering, In a limited sense, and in the particular field of the
art to which tbey relate, a pioneer invention. Claims 30 to 35, inclu
sive, and 37, 38. and 41, also hela Infringed.

2. SAME-VALIDITy-SUFFICIENCY OF DESCRIPTION.
It is immaterial whether or not the means for aecomplishlng n result

covered by a patent are illustrated therein, If they are sufficiently de
scribed In the specification.

S. SAME-NONUSE OF PARTS.
It a patentee shows a new result to be attained, and means which are

new and novel for attaining that result, and the device Indicated Is opera
tive. his patent is good, even if In subsequently applying It he varies the
means employed by substituting eqUivalents.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, § 49.]

In Equity. Suit to restrain alleged infringement of claims 30 to 35,
inclusive, and claims 37,38, and 41, of United States letters patent No.
580,281, dated April 6, 1897, to Frederic W. Hillard, for new and use
ful improvements in typewriter escapements, and for an accounting.

Kerr, Page & Cooper (Thomas B. Kerr and John C. Kerr, of coun
sel), for complainant.

Philip T. Dodge (D. Walter Brown, of counsel), for defendant.

RAY, District Judge. The patent in suit, No. 580,281, to Frederic
W. Hillard, issued April 6, 1897, application filed]anuary 9, 1893, for
new and useful improvements in typewriter escapements, contains 42
claims, 9 only of which are in issue; but these cover an invention, if
it be that, which has gone into general use, commanded attention and
respect, and forced a confession of its utility even from the defend
ants' experts in this litigation. That its introduction into the manufac
ture of typewriting machines wrought a great improvement in speed,
neatness of work, and ease and accuracy of operation cannot be success
fully controverted. The defendant, however, contends that a result
cannot be patented, which contention is true, as the means for producing
the desired result is what are patentable. And hence is presented the
questions whether complainant's patent discloses patentable invention,
in view of the prior art, the scope of that invention, and whether or not
defendant infringes if invention is disclosed. Patentable invention is
not, however, denied. Infringement is. The defendant says:

"This suit Is an attempt by the patentee of a machine to hold tributary to
his patent every other machine In the same art which attains tbe slime me
cbanical result, however much the constructions and modes of operation of
luch otber machines differ from bis. It Is a settled prInciple of patent law
that • result cannot be patented, but the complainant bere attempts to ao-
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compllsh the same end, by tbe contention that his patent covers every com
bination of mechanical parts in a typewriter which aecomplishes the same re
sult as is accomplished by his patented combination, however greatly the ele
ments of the combinations in other machines differ in construction and mode
of operation from the elements of bis combination."

Defendant also says:
"But the only issue in the suit is whether this patentee, and with the prior

art as it is, can broadly cover every combination in a typewriter of a carriage
and carriage-propelling power, and escapement and fingpr keys, wherein the
carriage propelling power assists in returning the escapement to normal posi
tion and in lifting a finger key after the key has been depressed, without re
gard to the construction and mode of operation of the elements of such com
bination."

And it may be well to insert here the grounds of defense as stated
by the defendant: .

"(1) Noninfringement, and that from a time prior to the grant of the patent
to eomplainant the defendant has manufactured and sold, under patent!';
granted to and inventions owned by said defendant, the typewriter escapement
and machines for which it is now sued.

"(2) 'I.'hat, if the claims sued on are expanded flO as to cover defendant's con
struction, then the claims are anticipated by complainant's prior patents ami
by the prior art.

"(3Y That the application upon which the patent in suit was granted was un
warrantably expanded in the Patent Office to cover inventions not fairly within
the scope of the said application as filed.

"(4) 'I.'hat complainant's cause of action, if any there ever ,vas, is defeated
by reason of his laches in not bringing suit against this defendant for many
years after complainant well knew defendant was manUfacturing the very
identical machines and escapements upon which he finally brought suit."

If the defendant has manufactured and sold the typewriter escape
ment covered by the Hillard patent in suit, contained in typewriters or
otherwise, under patents granted to, and under inventions owned by,
the defendant, it has been done since the complainant made his inven
tion and filed his application for his patent, and has been done without
the consent or acquiescence of the complainant or of his licensees or
agents, and has been in violation of his rights, if any. No prior patent
covers the Hillard invention.

As to the defense of laches, I do not find any evidence in the case
that will justify the charge of unreasonable clt~lay in bringing suit;
clearly none that he has unreasonably delayed suit after knowl
edge of defendant's acts. I have carefully examined the proceedings
in the Patent Office in reference to the claims of this patent while it
was there under consideration, and am decidedly of the opinion that the
application, or claims, was not improperly or unwarrantably expanded.
\Vhat was done was more to "separate wheat from chaff" and mold
into proper form the real claims and invention disclosed in the original
claims and specifications. I do not consider it necessary to travel over
the route followed by the original application and point out the modi
fications and changes. The history would be too long. The patentee.
Hillard, a most competent and skilled man of experience in typewriter
construction and needs, and also a person of integrity, in the specifica
tions, says:

":'Iiy invention is an improvement in typewriter escapements: its aims being
to attain a uniform and certain feed at high speed by controlling the moment
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of release of the paper-platen, to avoid the blurring incident to movement or
the paper at the instant of printing, whether in feeding or by reason of ir
reguiar action of the machine, and to secure an escapement which by its ac·
tion polishes its contacting surfaces. An important feature of my invention
consists in an escapement comprising two engagin,l:( members, which are dis
engaged and re-engaged to effect the spacing, in which the spaced member
that is, the member of the escapement which moves forward step by step with
the paper-platen as the paper is fed-is also movable transversely with re
spect to the other member of the escapement to effect the step by step move
ment in the spacing., Both members may be movable transversely with respect
to each other, as in"the forms shown in Fignres 1 to 9 and 15 to 20, inclusive,
of the accompanying drawings, or the spaced member may be alone transversely
movable; the other member being stationary, as in the form shown in ]'igs.
10 to 14, inclusive.

"Mv invention also comprises, broadly, means for bringing the carriage
propelling power into action with the key while the key is depressed, and for
thereby employing the force of the propelling power to aid in lifting the key
and in re-engaging the disengaged members in the escapement and in restoring
the printing member to normal position synchronously and in unison with the
feed of the paper-carriage.

"In its narrower aspect my invention consists in the various specific forms
of escapement hereinafter described and claimed."

It will be seen that he first points out the aims and objects to be at
tained, and which had not before been attained, and then generally the
improved means to be employed in attaining these ends and purposes.
He then goes into detail in describing these mechanical means aided by
extensive drawings shown in Figs. 1 to 20, inclusive. These details
and drawing-s cannot be reproduced here. After and in describing cer
tain means he says, among other things:

"The universal bar will thus be lifted, carrying with it the key and drawing
down the type-bar, which is attarhed to the key-lever by its connectinl:(-wire.
'fhis movement cannot he effeeted if the key is held down, but the effect of
the mainspring will be to give an upward impulse to the key, which will cause
the operator to rl'move his finger. 'rhis I call a 'rl'pulser effect.' I have shown
and described what I desiguatl' as a 'repulsl'r,' and have claimed it broadly in
my patent No. 577,982, dated March 2, 1897. 't'he rellulser effect will be felt
by the operator at a moment not later than the instant of actual printing if
the position of screw 13 is adjusted to throw the rack onto tlw s]lac;ng-dog at or
before the instant of printing. 'rhe advantage of so timing the impnlse is that
the operator wiii never hold a key down after the type has struck the paper
once, and the type therefore will not rebound and print sU[Jel'lllUUerary impres·
sions or 'ghosts.' This impulse on the key and type-bar is refprred to in the
claims, where it is specified that one or both of them are started toward normal
position. * * * In the constrnctions which I show in this ap[Jlication. ex·
ceptillg Figs. 10 to 14, the mainspring performs the functions mentioued by
drawing the carriage forward after its disengagement from the detaining-dog
during the stroke on the kpy, and before the rack comes into collision with tiw
spacing-dog, and then it acts as a repulser by imparting an impulse through
the spacing-dog to the key, by which the operator is notified that the key has
been depress.cd sutficiently for printing and by which he is assisted in lifting'
his finp;er in time to avoid blurring and doubie impressions in the print.

"During the depression of the key, the spacing-dog, 8, which normally en·
gages with the rack, 14, is disengaged from the rack, and the detaining-dog, 9,
en!.rn-:;ed therewith, amI the spacing-dog, 8, is eallllllPd backwanl, as above dp·
scribed, by the longitlldinalnrlll, 11, pressing on the sUilPort, 7. As the key is
stifl further depressed, the scrpw, 13, engages with the rack, 14, and swings the
rack off from the detaining-dop;, 9, and into the ]lath of the spacing-dog, 8. The
carriage will then be fed forward by the mainspring until the face of th(~

rack-tooth comes into engagement with the spacing-dog. The forward feed
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of the carriage will then be checked so long as the key is held down, but the
pull of the mainspring still tends to feed the carriage 10rwanl. But tile main
spring can then only feed the carriage forward by lifting the longitudinal arm,
11, on the dog, 8, and by thereby returning the roeker-frame to normal position
and lifting the key. Hence the mainspring tends to repulse the key and notify,
the operator as soon as the rack comes into collision with the spacing-dog, 8;
but, in addition to this novel repu1ser function which is performed by the
mainspring, I have also provided means for retracting the carriage and for
holding it stationary while the key is depressed and the type held against th...
paper, so that if the operator fails to heed the signal and does not lift his fin
ger soon enough to avoid blurring in the print, but, on the contrary, continues
to d..prcss the key, he will simply retract the carriage in case a legato blow
has been struck and the carriage spaced too far forward, and he will then
hold the carriage stationary so long as the type-key is depressed and held'
against the paper. On the other hand, if a staccato blow is struck, the car-'
riage will, as above stated. be fed forward during the stroke through only a'
portion of the distance which it would traverse if a legato blow were struck.,
Hence, in this case, if the operator fails to heed the repulser-signal, and does
not lift his finger in time to avoid the blurring in the print, the carriage will
simply be stopped in its advanced position and 1H'1ll stafionary until the key
is released. * * * In the modifieation shown in I,'igs. Iii, 16, and 17 the
escapement is the same as that of Figs. 1 to 5, except that the locking de
vice is different and differently loeated, the pushing-point that eontads with
the inner or front face of the rack is higher than that whieh contads with the
outer face inf;tead of being lower, as in FigI'. 1 to 3, and the raek is not sup
ported on a friction-joint and is normally in mesh with the detaining-dog in
stead of the spacing-dog. With this device the raek is not neeessarily released
from the detaining-dog until the key is released. 'rile rack, 14([, if\ normally in
mesh with the detaining-dog, 9d. During the denression of the kcy the partf\
pass through the pOf\ition of Fig. 16 into the position of Fig:. 17. In this posic

tion the rack may be entirely or only partially relp'lsed from tilP detaining-dog.
If the rack if\ thrown entirely from the detaining-dog and onto tlle reeiprocatin;.:;
dog, the mainspring will tend to lift th2 key .iUi't as heretofore shown respect
Ing Figs. 1 to 5 and to return the type into the bai'ket am] to re-eng:u~e the dis
engaged members in the ef\eapement. * * * 1-'i<!f\, 18. ]9, and 20 f\how a
device similar to that of Figi'. 15, 16, and 17, except that tllere is no locking
devi!'e for the rack, He, and therefore the screw, l:~e, must be so adjusted as
certainly to push tlle rack onto the spaeing-dog during the downstroke of the
key. During the down stroke the parts paSf\ from the position of Fig. 18
throu.gh that of 19 to that of 20. The repulser effect is imme<liately trans
mitted from the mainspring to the key, the operator lifts his finger, and as the
rocker-frame is carried b:1ck by the spring, 6e, the rack moves off from the
spacing and onto the detaining dog; but the carriage is not releaf\ed until the'
key is releai'ed.

"The operation of the parts sllowl1 in Figs. 18 to 20 is as follows: '1'he rack,
14e, is normally in engagement with the detaining-dog. ge. and disengaged
from the f\paeing-dog, Be. During tile depression of a key tile spaeing-dogis
eammed backward or to the right by tlle camming-arm, lIe, amI simnltaneously
the raek is pushed by the serew, 13e, off from the detaining-dog onto the spa-'
dng-dog. As soon as the rack has been disengaged from the detaining-dog it
Is pulled forward or to the left by the mainf;prin.g until it comes into colli-.
sion with the face of the spacing-llog. Then, if the operator still continues
to depress the key, he will overcome tlle pu\] of the mainsprin.g and retract
the eaniage, with the dog, to the right, until til(' dog comes against the screw,
whieh limits its vibration in that direetion. T:pon release of the key the main
spring. aeting through the rack and the i'paeillg-dog on the camming-arm, lIe,
assists the spring, Ge, in returning tile roeker-frame to its normal position."

Hillard has referred to his prior patents, and distinguishes or differ
entiates them from the patent in suit. The swinging rack form of
buckle-joint escapement described in the patent in suit was reserved
when patent .Ko. 55J,8t1 was granted. It is the second improvement
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described or referred to in the words cOt11mencing "My invention also
comprises, broadly, means for bringing the carriage-propelling power,"
etc., already quoted, that is the subject-matter of the claims involved
in this suit. In complainant's former patent he accomplished the pur
pose, or one main purpose, of the patent in suit by a separate device,
not by the mainspring which was there used for feeding the carriage
only. This invention also cams the carriage back when a long or slow
blow is struck, and that was done in prior patent No. 554,874, but in a
different way and by somewhat different means. This invention also
uses the mainspring to re-engage the members of the escapement and
restore the printing member and the finger key to their normal position
as well as to move the carriage. In the prior Hillard patents the fol
lowing functions are not performed by the mainspring, as I can see:
(1) Producing the repulsion of the finger key, (2) camming back the car
riage unaided by a separate cam, (3) re-ell'..;aging the escapement mem
bers, and (4) restoring the type-bar and the finger key to normal posi
tion by its own force. For these, and other reasons, it seems to me that
the patent in suit is not anticipated by Hillard's prior patents. I do
not think the patent in suit is limited to the buckle joint or to the use
of the other improvements of the patent with it. It may be that the
improvements of the claims in suit are illustrated in the drawings of
the patent in connection with the buckle-joint escapement only, but that
is in no way conclusive that they are so limited. The patentee says,
as already quoted:

"My invention also comprises, broadly, means for," etc. "I have shown and
described in this speciflcation several distinct but co-operating improvements in
typewriter escapements. While these improvements are all mutually beneficial.
they are not dependent on one another, and either one may be employed with
out the others," etc.

It seems to me that this is quite satisfactory and conclusive on this
subject. The fact that the alleged improvements are illustrated in the
drawings as connected with the buckle-joint escapement is in no wise
conclusive, as it is only one mode of using them, and we have the ex
press statement that they are not dependent, and that anyone can be
employed without the otbers, and tbis applies to their use in connection
with the buckle-joint escapement.

In claim 41 we have in combination: (1) The key, or the ordinary
letter or space key, by pressing which the operator of the machine
does the pnnting and spacing. This pressure of the key also operates
the escapement. (2) The carriage-propelling power, meaning the main
spring or any equivalent device; anything, I think, that constantly
draws the carriage forward from its starting point. (3) An escapement,
or toothed rack on or connected with the carriage, which is the rack
member, connected with the rocking-frames, or dog-member, which is
operated by the key and which operates with the rack member to con·
trol the forward movement of the carriage. That claim reads as fol
lows:

"(41) In a typewriter, the combination of a key, carriage-propelling power,
an escapement, and means for bringing the propelling power into action with
the escapement to lift the key when the key is depressed, substantially as de-
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In the specifications, 14 is the rack: the rocker-frame carries the
spacing-dog, 8, and the detaining-dog, 9, and these dogs of the dog
member alternately engage the rack. The fourth element of claim 41
consists of "means for bringing the propelling power into action with the
escapement to lift the key when the key is depressed." The specific
means mentioned and described in the patent in suit consist of an arm,
11, on this spacing-dog, 8, co-acting with the support, 7. The pro
pelling power acts through the escapement, bar, 5, links, 4, universal
bar, 3, and key-lever, 2, to lift the key. These are shown in connection
with a typewriter of the Remington form, but they have their equiva,
lents in many other forms of typewriters, and their presence is under
stood. Of themselves they would not perform the function of bringing
the propelling pmver into action with the escapement to lift the key.
They must have the aid of the camming arm, 11, and of the support, 7,
or their mechanical equivalents. For the purpose of this invention it
is necessary that the propelling power be brought into action when
the key is depressed, and it is so stated. And it is also essential that
the repulser action shall not be manifested until the key has been so
far depressed as to throw the type against the paper with such force
as to do good work. Attention is here directed to the language 01
the specifications already quoted, commencing:

"In the constructions which I show in this application, excepting Figs. 10 to
14, the mainspring performs the functions mentione<1," etc.

The function of camming back the carriage does not interfere with
that of lifting the key. ·When the key is released, the power of the
mainspring acts with the escapement through the rack, spacing-dog,
rocker-frame, and its operating levers to lift the key. By this means
the labor is reduced, and the operation hastened. In one of the con
structions shown (Figs. 3-5) the members of the escapement are re
engaged by the operator during the downstroke of the key. In the
modifications just considered they are re-engaged by the mainspring
after the release of the key. The other claims in suit are limited in
this particular.

After describing certain movements, the patentee says:
"The beveled edges of the rack-teeth and of the detaining-dog permit of the

entrance of the dog into the rack hefore the carriage has been fed through
the entire distance bet\veen the two raek-teeth."

And he has before said:
")'fy invention also comprises. broadly, means for bringing the carriage

propelling power into aetion with tile liey whil~~ the key is <1epre8se<1, and for
thereby employing the force of the propelling power to aid in lifting the key
and in re-engaging the discngagc<1 members in tlw escapement <lnd in restor
ing the printing member to normal position synchronously and in unison with
the feed of the paper carriage."

One of complainant's experts says:
"By utilizing the pull of the mainspring itself, the patentee provides that

the force which spaces the carriage forward be utilized in returning the parts
to normal position, ready for the succeeding stroke on the key. It is obviow1
that it would be useless to space the carriage with such speed that it would
have to come to rest before the other parts are ready to repeat the stroke on the
ke~', and that, on the other hand, it would be useless to retunl the parts of the
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escapement, the type-bars, and the key-levers to normal position with great
rapidity, unless means be provided for feeding tho carriage at a rate propor
tionate thereto, as, if this were not done, defective spacing ,vould ensue. In
other words, the carriage, the escnllement parts, the key-levers, and tlle type
bars must all preserve and have a certain fixed speed of movement in order
to permit accurate work, and' to increase the speed of writing the speed of
movement of all these parts must partake of a similar and corresponding in
crease, and it would serve no useful function, in a machine otherwise well ad
justed, to increase the sveed of movement of one or more of these parts with
out increasing the speed of movement of the others. In the patpllt in sult
the patentee bas obtained this simultaneons variation in the spped of move·
ment of all the parts, by actuating them by a sing'le spring. namely. the car
riage mainspring, so that any increase of power of tbis spring wldch would
tend to feed the carriage with greater rapidity wouW be transmitt<!d tlll'on:~h

the escapcment mechanism to restore the eseapclllcnt and kcy-Ievers and typc
bars back to normal position with a correspondingly inerenselj spC'ed, and tlms
the adjustment of the single s)lring scrves to atljust all the parts needing all
justment to meet the new condition."

Claims ~o to ~5, inclusive, ann cbims ~7 C1nd ~8, nert;:tin to tl1e re
engagement of the members of the escapement and the ~tar'in!:; of the
printing member back to normClI position by the power of the main
spring. It is not necessary to describe them in detail. They read as
follows:

"(:\0) In a typewriter escappment, the comhination of two en[!(\~ing n]('mb0r;;
which can be disenl!a~ed and re-engaged. means operated by the keys for dis
en~a.~inl! the members, and means operated by the carriage-propelling power
for re-en~llging the members, subptantinlly as described.

"(81) In a typewriter pscapenH'nt, the combination of a rack-member and a
dog-member which en~a~e to~ether and ean be disengaged and re-engaged,
means operated by the j;:evs for d;p.en"aging the (log-member from the rack
member, and means operated by the carriage-mainspring for re-engaging the
two members, substantially as described.

"Ul2) In a typewriter, the combination of a printing member, und an eseupe
ment which comprises two engaging members that ean be disengaged and re
engaged, means operated by the type-keys for moying tbe printing member to
print and for disengaging the members in the eseapenlPnt, and means operated
by the carriage-propelling power fnr starting tlH~ printing member back to its
normal position and for re-engaging the escapemcnt members, substantially as
described.

"(33) In a typewriter. the combination of a type-bar, and an escapement
which comprises a rack-member and a dog-member which engage together
and can be disengaged and re-engaged, means operated by a type-kl'Y for mov
ing the type-bar to print and for disengaging the dog-member from the rack
member, and means operated by the carriage-mainspring for starting the type
bar baek to its normal position and for re-engaging the dog-member with the
rack-member, substantially as described.

"(34) In a typewriter escapement, the combination of two en.~aging mem
bers, one of which comprises two elements which alternately engagc and dIS
engage with the other member, nieans for normally engaging one of the ele
ments with the other member, me'lllS operated by the keys for disengaging
this element from the other mcmber and for engaging the said other element
therewith, and means operated by the propelling power for retul"lliug the nor
mally engaging element into re-engagement with the other member, substan
tially as described.

"135) In a typewriter eseapement, the combination of a rack-memIJPr, and a
dog-member wh;ch engages therewith 11Ud comprises two dogs wbich alter
nately engage and disengage with the raek-meml1el', meallS for normally en
gaging one of the dogs with tile rack, means operated by the keys for disen-

. gaging this dog from the rack and for engaging the other dog therewith, and
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means operated by the carriage-mainspring for re-engaging thE' normally en·
gaging dog with the rack, substantially as described"

"(:r.j In a typewriter escapement, the combination of two engaging members
which can be disengaged and re-engaged, means operated by the keys for dis
engaging the members, and means operated by the escapement-retractiug spring
and the carriage-propelling power for re-engaging the members, substantially
as described_

"(38) In a typewriter escapement, the combination of a rack-member and a
dog-member which engage together and can be disengaged and re-engaged,
means operated by the keys for disengaging the dog-member from the rack
member, and means operate<1 by the escapement-retraeting spring and the car
riage-mainspring for re-engaging the two members, substantially as described."

The "means" of claim 30 are the rack-tooth, the spacing-dog pivoted
at the point designated, whereby it is capable of a motion out of the
rack oblique to the line of direction of feed of the tooth of the rack
with which it is en5;aged, and the arm, 11e, bearing on the support, 7e_
Claim 31 is more limited than claim 30. Claim 32 adds "a printing
member" not limited to "type-bar," but includes, as the patentee says,
type-wheel, hammer, etc. Compariwr claim 8 with claim 80, it will be
noted that its fourth element, "means operated by the carriage-pro
pelling power," etc., performs an additional function, viz., that of start
ing the printing member back to its normal position. By it the power
of the mainspring is exerted on the printing' member at the instant of
printing, to withdraw it from the pa.!)er, and thereby prevent blurring
and repeated impressions, a great fault in the prior art; and it also
hastens the return movement of the printing member, and causes it to
move in synchronism with the escapement, and hence increases the
speed of the operation. Claim 8;1 is more limited than claim 82, as the
printing member is a type-bar, ancl the engaging members of the es
capement are a rack and a Jog, and 'he carriage-propelling power is
a carriage-mainspring. Claim :;4 differs from claim ;30, mainly, if
not entirely, in that one of the two engaging members "comp'rises
two elements wbich alternately engage and disens-age with the other
member," while the other is normallv eng-aued with the other member.
Claim 35 is more limited than claim'34. 'rtsays the two engaging ele
ments of the escapement shall be a rack-member and a dog--member,
w~lich shall c0111p~ise two dogs, one of which is to normally engage
WIth the rack, whIle the propelling po'vcr shall be the carriage-main
spring. Claim :17 is th" same as claim 30, except in that it includes
the esc~pement-ret:actingspring which assists the carriage-propelling
power III re-engagmg the members of the escapement. Claim 30 in
cludes escapements which are not provided with a retracting sprino
for the purpose mentioned. It is desirable to use the escapement~
retracting spring with this invention of this patent to aid the main
spring in returning the parts to normal position that the requisite speed
may be attained by the use of the strong mainspring, and still not have
the repulsion thereof felt to an excessive degree. The escapement-re
tracting spring cloes away with the excessive repulsion of the key when
the strong mainspring is used and the necessity of using too much of its
power to re-engage the members. This re-engagement may be effected.
by the mainspring alone, but there are great advantages in the use of
the escapement-retracting spring as the more certain and efficient action
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of some of the parts. uniform work, etc. Claim 38, as is readily seen,
is narrower than claim ili.

This invention of Hillard has introduced into the typewriter art
new, useful, and novel features which actually revolutionized the
business and increased enormously, not onIv the usc, but the ease of
use, of these machines, as well as their speed. and the neatness and ac
curacy of their work. This is not denied. His claims have been recog
nized, and his merit as an inventor conceded. It detracts nothing from
his merit, and should not militate against the enforcement of his rights,
that rich and powerful corporations have used and are using his inven
tion without license or making compensation. If his patent IS in
fringed, he should have his remedy. Hillard did not invent the type
writer, and hence is not the pioneer in the art; but in one sense, a
limited sense, and in the particular field of the art to which his inven
tion, but imperfectly and fragmentarily described here, relates, he was
a pioneer. His conceptions of ends to be obtained and of defects to be
remedied were of a high order, as were his conceptions of new and
useful means to be employed in accomplishing the desired results.
He did what no one had done before, and what no one has done since,
except in copying and utilizing his invention. The complainant is enti
tled to a broad construction of his claims as limited by the prior art.
They do not limit themselves by any language therein contained, except
in respects pointed out. I find nothing in the file wrapper excluding the
construction now sought to be put on these claims. All that Hillard
abandoned in the Patent Office is excluded from the claims allowed.
And hence we come to the question of infringement. The claims of the
patent in suit are, broadly stated, for the employment of the carriage
propelling power, or mainspring, or equivalent device, in and for the
purpose of restoring the movable parts of the machine to their normal
position, and include necessary means for so doing; but I find no
daim for camming back the carriage. Defendant, both in his evidence
and brief, refers to the fact that the construction shown in Figs. 1 to
4 of Hillard patent, No. 554,874, dated Feb. 18, 1896, shows that it
{)perates to utilize the mainspring for the restoration of the parts to
normal position. The specifications of that patent expressly state that
no claim is made to that mechanism, but, says that patent, "I claim
these forms in my other application for typewriter escapements, filed
January 9, 1893, serial No. 457,800" which is the patent in suit.
o The defendant contends that to find infringement the complainant's
patent must be expanded to cover a function or result. As already
stated, a result cannot be patented. The means for accomplishing a
result may be. The defendant further contends that the defendant's
escapements do not include any element which is substantially similar
in construction or mode of operation to a corresponding element of any
one of the six structures illustrated and described in the patent in suit.
vVhether or not the means for accomplishing a result covered by the
patent in suit are illustrated is immaterial. The question is: Has
the complainant in the patent in suit stated what his invention is, the
result sought to be obtained, and has he described in the specifications
the means for obtaining that result? A patent may be perfectly good, if
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no illustration accompanies the description contained in the specifica
tions. The defendant further contends that the essential elements of
the defendant's escapements are neither the mechanical equivalents nor
the substitutes of any corresponding essential elements of the patented
escapements. From a careful examination of the exhibits in evidence
and of the evidence in the case, I am unable to agree with this con
tention. The defendant cites examples, and says that we cannot sub
stitute the laterally swinging rack and dogs of the patent for the es
capement wheel and the dogs of defendant's machine, neither of which
swing laterally, without reconstruction of defendant's entire escape
ment, and that we cannot substitute in the patented structures the n011
swinging wheel-rack, nor the dogs which do not swing laterally, of
defendant's escapement, without reconstruction of the entire patented
structure. Defendant also says that the only similarity between the
defendant's escapement and the patent is that the former to some extent
attains the same result of utilizing the power of the mainspring to
return the finger-keys and type-bars to normal position after a key has
been depressed. The defendant therefore says that this situation has
forced the complainant to contend that he is entitled to cover every
typewriting machine in which the power of the carriage mainspring is
used to return, or to aid in returning, the type-bars and finger-keys to
normal position after the depressing of any key. The defendant further
contends that the complainant is claiming to have monopolized two
inventions, one an improvement in the escapement which includes the
buckling action, the transverse movements, of the members of the es
capement, and the use of the carriage spring for returning the finger
key, which has nothing to do with the specific constructions described
in the patent.

As already stated, I do not consider these contentions well founded.
I think that the complainant has patented means for accomplishing
certain new and novel results. In his patent and specifications he may
have described many things which were done before. This was neces
sary to an intelligent understanding of his claims and of the means to
be employed in accomplishing the desired results. The complainant, in
the patent in suit, has pointed out, I think quite definitely, the means to
be employed. \Vhere the result to be obtained is defined, and that result
may be obtained by the use of old means combined in a new way and
operating in a new way to produce the result, there may be patentable
invention. There can be no difference of opinion on the proposition
of law that the mere movement of a machine, irrespective of the
mechanism which causes it, is not patentable. The defendant says that
the patented inventions have never been constructed. It is immaterial
whether the structures pointed out in the patent in suit have been con
structed or not. If the patentee shows a new result to be obtained, anci
means which are new and novel for attaining that result, and the device
indicated is operative, his patent is good, even if in subsequently apply
ing it he varies the means employed by substituting equivalents. Even
if the patentee with a valid patent lies still and never makes or uses his
patented device, he has the right so to do, and he may restrain the use
of the patented device by any other person. Of course the facts that
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a patented device is made and sold and finds an extensive market and
supplies a long-felt want and supplants all other devices of a like
.nature are evidence on the question of patentability, when want of
patentable invention is the issue; but the mere fact that it is a paper
patent, conceding it to be valid, is no evidence of noninfringement. The
defendant presses attention to Hillard's prior patent No. 554,874, and
to this I have already referred. It also invites attention to the Cash
patent, No. 717,347. The defendant contends that Hillard has admitted
that the Cash specification described and claimed an ordinary escape
ment. A reference to the record demonstrates that this is error.
Hillard's testimony is to the effect that the original specifications of the
Cash patent described a reversed escapement, and that Cash sought
by amendment to substitute an ordinary escapement. Hillard said:

"The escapement described and claimed in tllP amended specification is an
eSeallP1I1ent absolutely, entirely, and fUl](lamentnlly different from the escape
ment originally shown and described by Cash in his original specification."

Again, he testified, as shown by the interference record:
"Since Cash filed his original applieation, he has entirely reversed the de

scription of his invention, so that, where he originally disclosed what is now
known in the art as a 'reversed escnpt'IlJellt,' he now discloses what is known
in the art as a 'regular escapement: "

Mr. Hillard was asked whether the Cash patent showed the in
vention in suit, and he answered emphatically, "It does not," and he
gave his reasons why not. Without going into detail, I am satisfied
that his reasons are satisfactory and quite conclusive.

The complainant charges infringemel:t of the claims in suit by the use
and sale of typewriting machines made in accordance with patent ;.Jo.
573,868, dated December 29, 1896, and issued to Robert J. Fisher,
except in one particular, viz., that the escapement of the patented ma
chine was changed from a simple escapement, the function of which is

. to control the motion of the power-driven carriage, to an escapement
which had the additional function of communicating the power of the
mainspring immediately after the printing took place-that is, after the
key had been depressed and released-to re-engage the members of the
escapement, and to restore the finger-key and type-bar to normal posi
tion. It is conceded that the result of this change was to make the
machine described in the Fisher patent an infringement, where other
wise it was not. This change was made after the defendant began man
ufacturing his machine, and after Hillard had introduced his improve
ment into the Remington machine, and it had been adopted by the Rem
ington Company, and after he had granted a license to the Brooks
Company, and these two companies had put the improvement into pub
lic use, and ;ts value had been disclosed. The defendant's machine be
longs to the class of book typewriters. Perhaps the similarity of the
defendant's machine with that of the patent in suit is best descrihed hy
quoting from the evidence of Mr. Dorsey, one of complainant's wit
nesses. He says:

"In the machine described in the patent in suit, as well as in defendant's
machine, is found a two-part 8trl1cture, one of which parts comprises a car
riage movable in respect to the other under the intluence of a carriage-propel-
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ling power; an escapement for controlling the speed of the carriage under the
power, and comprising a racl;:-member and a dog-member whieh may be dis(,n
gaged (as shown in 'Illustrative Drawings of Patent in SUit, Disengaged Posi
tion,' and in 'Sectional View of Defendant's :\Iachine, Longitudinal Section,
Disengaged Position'), and re-engaged (shown in 'Illustrative Drawing of Pat
ent in Suit, Engaged Position,' and in 'Sectional Yiew of Defp]\(Iant's ;\Iachine,
Longitudinal Section, Engaged Position'); a printing me(']llillism consisting of
a type-bar and a type carried thereon; a key, properly eonneded to the print
ing mechanism to cause the latter to print; and a conned ion between the
key and the dog-member of the eseape1l1ent for disengaging the members of
the escapement. In both machines, when the eseapement i,' 'n its disengaged
position, the pull of the carriage-propelling powpr is tram:nutted to the spa
cing-dog of the escapement and tends to foree tIl(' sallle out of engagement
with the rack-member and to restore the engagpuH'llt of the (]f'taining-dog with
the rack-member, thus restoring the e~,CapPlll(-1lt to normal position, or, in the
langnage of the patent in suit, 're-engaging tlle Jl(l]'mall~' engaged dog with
the rack' (lines 41. 42. page 12). As in both tlH' (]0t'Plli1:111t'S machine and the
machine of the patent the printing meehanism (1. e., the type-bars) is connected
to the escapement through the nnivPl'sal har, k(',v-Ien-rs. aud ('onnef'ting wires,
the movement of the escapempnt will be COllllllllllieated to the printin~ mech
anism which will be thns retnrlH'(l to normnl position, in both {'asps the pull
of the mainsprin~ being exert<~d on thp printin~ member while the latter is
Rtill at the printing point. so that the pun of the maillsprin~ starts the type
bar back to normal position, and in both maehinps the s]Ja('jng-dog in moving
out of en~agem"nt with a tooth of the rack-member moves in a direction
oblique to the direction of movement of that tooth in spacing, and in both ma
chines it is dlll'ing this movement that the carriage-propeI1ill~power acts to
restore the parts. In both machines, moreover, the retul'll of the escape
ment to normal position is aided by the es{'apenwnt retra(·ting spring, mnrked
Ge in the 'Illustrative Drawing of Patent in Suit,' and as 13a in the 'Sectional
View of Defpndant's :\Iachine, Longitudinal Section,'''

I think infringement is made out.
It would serve no good purpose to describe the numerous typewriters

claimed to show anticipation. I have examined them all, and on the
question of prior use I have carefully examined the Hammond type
writer. In no one of the selected 11 cited as anticipations do vve find
any reference \vhatever to the invention disclosed in the p'1tent in suit.
A leading expert on the part of the defendant says on this question:

"'1'he patents I have referred to make no rpferpnee to the eff('ct of the car
riage-jJropeIling power upon the finger-key to raise it from its lowest posi
t ion; nor to tlJe effect of said power or mainspring in re-engaging the escape
ment members."

The truth is that, until Hillard made his inventio~, and later, em
bodied it in the Reminc;ton machine, the value of the principle of tbat
invention was not realized or recognized. The principle of his inven
tion is:

"The utilization of the carriage-propelling power for the reo-engagement of
the meml)('rs of the esea]Jempnt and the retul'Il of the key and type-bar to nor
mal position synehrononsly with the feed of the earriage,"

I-Ellard discovered it, Hillard devised means for utilizing it, and Hil
lard, having embodied it in a machine, put it into practical operation.
Quite likely it was more or less involved in many of the prior machines.

I think the following cases are pertinent in this connection: Tilgh
man v. Proctor, 10.2 U. S, 711,26 L. Ed. 279; Andrews v. Carman, 13
Blatchf. 323, Fed. Cas. No. 371; Pittsburg Reduction Co. v. Cowles,
etc., Co. (C. C.) 55 Fed. 307; Chase v. Fillebrown (C. C.) 58 Fed. 377;
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Clough v. Barker, 106 U. S. 175-176, 1 Sup. Ct. 188, 27' L. Ed. 134;
Am. Sewage Co. v. Pawtucket, 138 Fed. 823, 71 C. C. A. 177.

In Tilghman v. Proctor, supra, the court said:
"'Ve do not regard the accidental formation of fat acid in Perkin's steam

cylinder from the tallow introduced to lubricate the piston (if the scum
which rose on the water issuing from the ejeciion pipe was fat acid) as of any
("onsequence in this inquiry. What the process was by which it was generated
or formed was never fully understood. 'L'hose engaged in the art of making
candles, or in any other art in which fat acids are desirable, certainly never
derived the least hint from this accidental phenomenon in regard to any prac
ticahle process for manUfacturing such acids."

"The accidental effects produced in Daniell's water barometer and in ·Whl
ther's process for purifying fats and oils preparatory to soap-making are of
the same character. They rel'ealed no process for the manufacture of fat
acids. If the acids were accidentally and umvittingly produced, whilst the
operators were in pursuit of other and different results, without exciting at
tention. and without its even being known what was done or how it had been
done, it would be absurd to say that this was an anticipation of Tilghman's
discovery. "

In Andrews v. Carman, supra, it was said:
"A chance operation of a principle, unrecogni7-ed by anyone at tlle timf',

and from which no information of its existence, and no knowledge of It
method of its employment, is derived by anyone, if proved to have occurred,
will not be sufficient to defeat the claim of him who first (liscovers the principle.
and, by putting it to a practical and intelligent use, first makes it available to
man."

In Pittsburg Reduction Co. v. Cowles, supra, Judge Taft said:
"But, suppose it to be a fact that in De Ville's process alumina was dissolved

in the bath from the anode, and that thereupon it was electrolyzed as in the
Hall process, it was a mere accident. of which De Ville made no note, and
which therefore, we may reasonably infer, he did not observe. Accidents of
this character cannot be relied on as anticipations of a patented process, when
the operator does not recognize the means by which t11e accidental result is
accomplished, and does not thereafter consciously and purposely adopt such
means as a process for reaching the result."

I think the complainant entitled to a liberal application of the doctrine
of equivalents. I find nothing either in the Patent Office records or in
the patent itself that limits the claims to the precise mechanical means
described in the specifications.

The result is that I hold the claims in suit valid, not anticipated, and
infringed by defendant. There will be a decree for an injunction as
demanded, and an accounting, with costs.
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AMERICAN SULPHITE PULP CO. v. DE GRASSE PAPER CO.

(CircUit Court, N. D. Kew York. February 12, 1907.)

PATENTS-INVENTlON-'VOOD PULP DIGESTERS.
The Russell reissue patent, Ko. 11,282 (original No. 445,235), for an Im

provement in wood pUlp digesters which consists in applying to the ililler
surface of the metal shell of such a digester a continuous lining or coat
of adhesive acid-resisting material applied in a plastic condition to pro
tect the shel! from injury by the acid solution used in such digesters is
void for lack of patentable invention, in view of the prior art, which dis
closed a similar cement lining employed for the same purpose in open
vessels used for heating acid solutions. all that is claimed by the patentee
being the discovery that it is equally effective under the increased heat and
pressure to which it is subjectcd in pUlp digesters, which discovery did
not constitute invention. Claim 1, conceding its validity, held not in
fringed.

Suit in equity to restrain alleged infringement of United States
letters patent No. 11,28.2, dated November 15, 1892, for pulp-digester,
and issued to complainant, American Sulphite Pulp Company, as as
signee of George F. Russell, who filed his application for reissue June
24,1892.

Howard P. Denison (Frank T. Benner, of counsel), for complainant.
W. B. Van Allen (J. P. Allds and Henry R. Follett, of counsel), for

defendant.

RAY, District Judge. This alleged invention relates, as alleged in
the specifications, to improvements in the construction of the vessels
ordinarily called "digesters," in which wood pulp is manufactured by
what is known as the "sulphite process." The patentee declares the
obj ect to be "to improve the construction of these digesters so as to
prevent their injury by the solution employed." In short, the purpose
and object of the alleged improvement in construction is to prevent
injury to the digester itself by the solution employed in digesting the
pulp contained therein. In other words, to prevent injurious action
by the solutions on the walls of the digester.

An analysis of the alleged invention shows as follows: (1) A
cylindrical outer shell, ordinarily constructed of metal, such as iron,
steel, or brass, and which metals are, says the patent, liable to be in
juriously affected by the acid solution employed in digesting the pulp;
(2) a continuous lining or coat of acid-resisting material, on the in
terior surface of this shell, which is to be applied in a plastic condition;
and (3) that this lining or coat is of the nature of a cement, and may
be composed of any material, or mixture of materials, which are acid
resisting and capable of being made plastic and adhesive to the shell
of the digester and so compact as to prevent the acid solution from
reaching the iron shell in consequence of, or because of, the high steam
pressure required when the digester is in operation. The patentee
says that a convenient material for this interior lining or coat is com
mercial cement, preferably Portland, made plastic with water, and
applied with any suitable implement on the interior of the shell, so as
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to form a continuous covering therefor. The specifications then sug
gest materials othet than Portland cement for this lining, but "the
long and short of it is" that a plastic material is to be used and it must
be so applied as to form a continuous coating, which may vary in
thickness; but the coating must be of some plasttc and also acid-resist
ing material, capable of being made, of itself, adhesive to the shell,
and also so compact, of itself, when applied by a trowel or similar
means, and by that means "compacted," as to prevent the acid solution
from reaching the metal shell. The specifications then state that, un
der some circumstances, it will be found in practice that the friction of
the mass of pulp within the digester is liable to wear away the above
described lining. It is then stated that this objectionable feature may
be remedied by setting an inner lining of tiles upon the "continuous
lining" of cement "the plasticity and adhesiveness of which may be
utilized to hold the tiles in place." Also, "In many cases, however,
the use of this inner lining of tiles will not be found necessary."

All these matters referred to are stated in the patent in the follow
ing language:

"My invention relates to improvements in the construction of the vessels or
dinarily called 'digesters,' in which wood pulp is manufactured by what is
ImOWll as the 'sulphite process.' Its object is to improve the construction of
these digesters so as to prevent their injury by the solution employed. * * *
A, represents the outer shell of the digester. It is ordinarily constructed of
metal-such as iron, steel, or brass-which is Iiaille to be injuriously affected
by the acid solution employed. Upon the interior of the shell of the digester,
I form a continuous lining or coat, D, of acid-resisting material, applied in a
plastic condition. '1'his lining or coat is of the nature of a cement, lllld may be
composed of any material or mixture of materials which is acid-resisting and
capable of being made plastic and adhesive to the shell of the digester and so
compact as to prevent the acid solution from reaching- the iron shell in con
seqlH'n('e of the hig-h steam-pressure required in prnctice. A convenient ma
terial for the purpose is commercial cement, l)refel'abl~' Portland, mnde plastic
with water and applicd with any suitable implement upon the interior of the
digester-shell, so as to form a continuous covering therefor. Other cement
like materials or mixturE'S having similar properties or charaeteristics may
be used, such as the ordinary cement mixtul'l's. sand, and Portland cement,
slmd. and tar, and the like. The thickness of tile cement lining- when com
]Jaded as it is by laying- on with a trowel wiil vary mOl'C 01' less according- to
the different materials used. In practice, I find that with a lining- composed
of sand and Portland cement a la~'er of from three to five inches suffices to pre
vent the add from reaching- the metal shell. Under some circumstances. it will
be found in practice that the friction of the mass of pulp within the digester,
particularly when of the rotary pattern, is likely to mechanically weal' away
t1l(' lining constructed as desC'rihed. This ohjectionahle feature my be rem·
('(lied bv setting an inner lining-, C. of tiles upon the continuous lining, R. the
plasticity and adhesiveness of which mflY he utili7>ed to bold the tiles in plaC'e.
In manv C'ases, however, the use of this inner lining of tiles will not be founel
necessary."

It is self-evident that the improvement which is the subject of the
patent is the use on the interior of the metal shell of "a continuous
lining or coat of acid-resisting material applied in a plastic condition,"
and that this coating or lining must be composed of substances capable
of being made plastic and adhesive before application to the shell.
The object or purpose to be accomplished was, therefore, to prevent
the acid solution ·frol11 reaching, or coming in contact with, the shell
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of the digester, and, by its action thereon, injuring it. The means
devised or used to accomplish this object or purpose were "a continu
ous lining or coat, B, of acid-resisting material" applied to the shell
in "a plastic condition" and "capable of being made plastic and ad
hesive to the shell," and, when necessary, the interior lining of tiles
to prevent "the friction of the mass of pulp within the digester" fron 1

"mechanically" wearing "away the lining constructed as described."
The patent is broad, in that any material having these qualities may be
used, but narrow, in that this lining or coat complete must be "can
tinuous" and must be composed of materials having the qualities de
scribed, viz., "acid-resisting," "adhesive," and "plastic when applied."
The claims are two in number, and read as follows:

"(1) '.fhe improved pulp-digester herein described, having an outer shell, A.
and a continuous lining or coat, B. of cement, as described, applied to the
interior of the said shell. for the purpose set forth.

"(2) The improved pulp-digester herein described, having an outer she!!. A, a
continnous lining or eoat. D, of cement, substantially as descrihed, applied to
the interior of the said shell, and an interior lining of tiles, C, aJ\ substantially
as set forth."

The elements of claim 1 are, first, the outer shell, conceded to be
aIel in the prior art; and, second. (a) the continuous acid-res;stin.,
lining described; (b) such lining applied to the interior of the sl,nl1 awl
adhering thereto, made a matter of necessity; (c) all to serve the pur
poses "set forth."

The elements of claim 2 are, first, the pulp-digester dcscrihp,l. hav
ing (a) the outer shell: and (b) the contimlO\1S acid-resisting linin'?," or
coat of cement applied to the interior of the shell and a(lhe ring then>
to, made a matter' of necessity; and, second, an interior lin;11'~ of tiles
as described. Claim 2 adds tIle element of "an interior lining of tiles."

These claims are, of course, limited to a "continuons coatinr.;" made
of "plastic material," when applied, and also "acid-resisting" material.
But the patent contains other limitations. He expresslY says:

"I am aware of the use heretofore of a digester-lining comprising a layer or
coat of masonry or brickwork laid in cement, and make no claim thereto."

This necessarily excludes all linings made of stone and brick or tiles
laid in cement whether that cement be Portland, or some other, acid
resisting, or some other, adhesive, or some other, plastic when applied,
or otherwise. And it would exclude such a lining of masonry plas
tered over on one or both sides with the same cement in which laid
for such a plastering over of masonry is a common expedient, and has
been for centuries. This is a matter of which courts will take notice.

The patent in suit goes on to say:
"~uch linings I believe to be objectionable, in that they are heavy and re

quire in many forms of digester specirrl forms of tile or brick to be constructed
to fit various portions of the digester-shell, espeeially around openings, &l~.

Furthermore, they are expensive by reason of requiring to be laid with great
eare and skill to prevent defective joints through which leakage may -take
place. On the otIrer hand, in a digester emlJodying my improvements the lin
ing may be applied rapidly and easily, and may be composed of material not
necessarily expensive. Again, it has been customary to supplement the brick
or tile linings heretofore in use with a lining of sheet lead interposed between

151 F.--4
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the brick or tile lining and the digester-shell. This feature may be entirely
dispensed with where my improvement is adopted.

"I mean to be understood that the digester-linings comprising a layer or
coat of masonry or brickwork laid in cement, to which I have just referred,
have always been, so far as I know, supplemented by a lining of sheet lead
interposed between the brick or tile lining and the digester-shell. Tbe con
..truction I refer to as old is that shown and described in the United States
letters patent to Mitscherlich, No. 284,319, dated September 4, 1883, in which
the digester-shell is proteeted from the acid solution by a sheet-lead lining, and
the only apparent use of the briek or tile lining in addition to the lead lining is
to protect the latter from extreme high temperatures.

"I am also aware of the United States patent to Heynolds, No. 423,531, dated
March 18, 1890, which deseribcs a digester having a metal shell and an interior
Rtructure of brick with leaded joints, a 'fluid-chamber' or space being left be
twcen the shell and the brick structure. The patent contemplates the filling
of this chamber with fluid-such as air, water, 01' steam under pressure--in
excess of that employed in digesting the pulp, so as thereby to prevent the
brick structure frolll disintegration under pressure from within outward. It
also states that the inner surface of the sbell may be coated with a paste of
red lead, and thus protected against possible injury by acid leaking through
the brickworl,. Such a structure I consider merely a modification of the
?lIits<:herlich by the addition thereto of the pressure-chamber, the lead paste
of Reynolds being the eqUivalent of tile lead sheet of l\fitscherlich.

"I am aware that cement linings have been employed in various open ves
sels used for heating acid solutions; but in such open vessels the temperature
never exceeds 212 0

• ]n digesting wood pulp by the sulphite process, the con
tentR of the digester are under very high steam preRRure, sometimes as much
as 100 pounds to the square inch, and I believe it to have been unknown until
demonstrated by me that a cement lining would stop the paf'sage of the acid
solution to the digester-sllell, notwithstanding this high pressure and tempera
ture."

It will be noted that he states, in substance and effect, that in the prior
art brickwork or masonry linings laid in cement are common, not
built directly against the shell, but having interposed between them and
the shell linings of sheet lead. This lead lining was to prevent injury
to the shell by preventing the acids contained in the pulp solution
from reaching it. This lead would not, probably, adhere to the shell.
But that fact is immaterial as it would retain its place held by the
shell on the one side, and the masonry lining on the other. Hence,
in the patent in suit, so far as claim 2 is concerned, which has the
masonry or tile lining in addition to the coating of acid-resisting mate
rial, we have a mere substitution in the patent in suit of an acid-resist
ing adhesive cement coating, plastic when applied, for the acid-resisting
lead coating or lining, not necessarily adhesive to the shell, of the prior
art. It is true that the patentee says the use of the brick or masonry
in addition to the lead lining was to protect the latter from excessive
high temperatures while his use of the tile or masonry lining, in addi
tion to the lining of acid-resisting material, is to prevent wear of the
latter by the friction of the mass of pulp in the digester. But, later
in the specifications, the patent speaks of this great heat and pressure,
and, taking the specifications altogether, they ascribe to the cement
lining precisely the same function or office performed by the lead
lining of the prior art. The prior art also had, and this is stated in
the patent in suit, the metal shell and an interior lining of brick with
leaded joints and a fluid space or chamber between it and the shell,
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filled with air, water, or steam under pressure. This, says the paten
tee, was to prevent disintegration of the brick lining under pressure
from within outward. In fact, it was also to prevent injury to the
shell by keeping the acid from it.

But the patent in suit also says, referring to the prior art, Reynolds
patent of March 18, 1890, Ko. 423,531:

"It [the prior patent] also states tbat the inner surface of tbe sbell may be
coated witb a paste of red lead, and thus Vl'oteeted against possible injury by
acid leaking througb the brickwork."

The patentee of the patent in suit also says:
"Sucb a structure I consider merely a modification of the ~Iitscherlich [a

prior patent] by the addition thereto of the pressure chamber, the lead paste
of Iteynolds lJeing the equivalent of the lead sheet of :llitscherlicb."

But the continuous sheet of sheet lead acid-resisting lining of l.Iit
scherlich was to prevent injury to the digester by the solution em
ployed; that is, to prevent the acid of the solution from reaching the
shell. The object of the Reynolds patent in using his continuous
coating of a paste of red lead, which is plastic when applied, and also
adhesive and acid-resisting, and applying it in a continuous coating
on and to the inner side of the digester shell, was precisely the same;
that is, to prevent injury to the digester, the shell thereof, by the acids
in the solution employed and contained in the mass of pulp. The
patent in suit so states. And this is the precise object and purpose of
the patent in suit. The object and purpose of each of the two patents
referred to in the patent in suit, and which show the prior art, and of
the patent in suit are precisely the same. So far as claim 2 of the
patent in suit is concerned, the only difference between it and the
Reynolds patent is that Reynolds used a coating or lining of red lead,
a plastic material, adhesive and plastic when applied, and also acid
resisting, to prevent injury to the shell, by keeping the acids contained
in the mass of pulp being digested, from such shell; while the Russell
patent in suit uses "any material or mixture of materials which are
acid-resisting and capable of being made plastic and adhesive to the
shell of the digester, and so compact as to prevent the acid solution
from reaching the iron shell in consequence of the high steam pressure
required in practice." Reynolds used red lead which answered all of
these conditions. He used the interior lining of masonry also. The
patent in suit, in claim 1, does not specify the masonry lining, but
claim 2 does. The patent in suit is a mere extension of the Reynolds
patent by including, not additional means of a new nature, action, or
composition, or new means operating differently, but means of the same
composition having the same qualities operating in the same way, and
which will answer the same purpose, produce the same result, or attain
the same object. In short his entire conception of means to attain a well
known and desired result is not that an adhesive, plastic (when applied),
acid-resisting material will attain that result under pressure and high
temperature, for this he well knew as the prior art, which he in fact
knew, taught him that; but that if one plastic, adhesive and add-resist
ing material would do it any other would. Hence he tried and found that
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Portland cement would do the work, and that any cement-like material
having the necessary properties would. This everybody having prac
tical common sense and any knowledge on the subject well knew.
The prior art in digesters of this class taught that a firm, plastic
(when applied), acid-resisting, cement-like and adhesive material,
applied as a continuous coating to the interior of the shell of the di
gester, would prevent the acid from acting injuriously thereon. The
patentee may have found some new substance possessing the required
qualities, but his patent is not for such a discovery. That is not what
he claims.

Was it invention to do this? Russell is not the author of the con
ception that such a material applied to the interior of the shell of a
digester under high temperature and pressure will prevent injury to
the digester or shell, but his predecessor in the art, Reynolds, was.
And more, Reynolds put his conception to practical and successful
use in a digester of this description under the conditions named.
These substances suggested by the patent in suit for forming the lin
ing are of the same kind and quality, and possess the same attributes
or chemical qualities, so far as necessary for the use designed, as did
the substance used by Reynolds. But more than this the patent says
as already quo~ed:

"I am aware tilat cement lining-s have been employed in various open ves
sels used for lwating acid solutions; but in sucll open vessels the temperature
never exceeds 212 0

• In digesting wood pulp by tile sulphite process the con
tents of the digester are uu(ler very high steam pressure. sometimes as much
as one hundred pounds to the square inch, and I believe it to have been un
known until demonstrated by me that a cement lining would stop the passage
of the acid solution to the digester shell, notwithstanding this high pressure
and temperature."

Here is a statement in express terms that the prior art shows the
use of cement linings for the same purpose in open vessels, and their
weIl known adaptability and utility therein are admitted, but, he says,
in such prior use the temperature did not exceed 212 degrees, where
as, in digesters for digesting wood pulp by the sulphite process, the
contents are under a steam pressure sometimes as high as 100 pounds
to the square inch. Then he says, and here if anywhere, is the con
ception:

"I believe it to have been unknown until demonstrated by me that a cement
lining would stop the passage of the acid solution to the digester shell not
withstanding the high pressure and temperature."

This is a confessiOn or concession that the prior art taught, as was
the fact, that cement linings under some pressure, and at a temperature
of 212 degrees, would stop the passage of the acid solution to the
digester shell, and hence a concession that the prior art taught the
utility and adaptability and efficiency of cement linings for preventing
the acids in wood-pulp digester solutions from reaching the shells.
All the Russell patent claims is the discovery that such linings were
in fact efficient in closed vessels under a high steam pressure and
temperature. In view of the prior art with which he is presumed to
have been familiar, and with which he confesses himself to have been



AMJ~RICAN SL"LPIlITE PULP CO. V. DE GRASSE PAPER CO.

conversant, all he had to do \vas to try. It was simply a test of how
much heat and pressure it would require to force these acids through
such cement linings. It was not a new conception or conception of
new means, neither was it the use of new means, nor was it the use of
aIel means in a new way to produce the desired result or a new result,
or the old result in a better way. It was simply the use of old means
in the old way to produce the aIel result, but under different not new
conditions-conditions which differed in degree only. Any person
skilled in the art possessing ordinary skill therein, would have appre
hended and discovered all that the patent discloses. It would have
occurred to anyone that such was probably the fact, and merely test
ing was the proof and the result of the test constituted the discovery.
No new quality or function in cement linings of this description was
discovered or disclosed. There is no new adaptation, not even a use
in a new place or under new conditions except as the conditions vary
in pressure and temperature. \Vas this patentable invention?

I have studied with care and industry the cases where the validity
of this patent in suit has been in question, and decided in the affirmative,
but am unable to agree with the conclusions reached. They are. to my
mind, based on the unfounded assumption that Russell discovered that
cementitious linings would resist the acids contained in wood pulp
when undergoing the digestive process under high pressure and temper
ature, and conceived the idea of a continuous coating of acid-resisting
material, or that he conceived the idea of a continuous coating of acid
resisfng cementitious material as a substitute for the prior lead lining
used in the same place for the same purpose.

In American Sulphite Pulp Co. v. Howland Falls Pulp Co., 80
Fed. 395, 399, 2.5 C. C. A. 500, the Circuit Court of Appeals, First
Circuit, reversing Judge Putnam, said that Russell "conceived the idea
of a seamless, homogeneous lining, to be composed of materi" Is from
which brick, tile, and artificial stone are made, which should be acid
resisting, and so far adhesive that it would attach to the shell and be
come a part of the structural formation, and so far cohesive. expansive,
and resilient as to respond to the expensive and retractive force of the
iron shell when subjected to the varying conditions of heat and cold.
as was necessary in the process of cooking and curing the wood."
This patent in suit shows on its face that he did nothing of the sort.
He not only confesses therein that he did not, but, as stated, expressly
says that what he has discovered is that these old and well-known
cementitious acid-resisting linings wilt resist and prevent ("stop the
passage" to use his own language) the penetration "of the acid solu
tion to the digester shell notwithstanding this high pressure and temper
ature" which he has described as existing in a digester. where the
sulphite process is used, and which is much greater than the temperature
and pressure in the cementitious lined open vessels where these same
cementitious linings had been commonly used for the same purpose and
under the same conditions except as to degree of heat and pressure.
Therefore, as stated, all he pretends to claim is the discovery that such
cementitious linings had a greater acid-resisting power than the prior
art had practically disclosed. It was not the conception or discovery



54 151 FEDERAL REPORTER.

of a function or quality but the mere demonstration by experiment
that cementitious lining had this greater power of resistance to acid.
When he conceded in his patent that cement linings had been em
ployed in various open vessels used for heating acid solutions we may
assume they were continuous, homogeneous and adhesive, and there
fore when applied "a part of the structural formation" as the lining
would be homogeneous unless two or more kinds of cement were used
in the same lining which is extremely improbable, and nothing of the
kind is suggested, and he knew they were adhesive, for such is the
very nature of cement, and it is not probable a cement lining was used
which was not adhesive in the vessels referred to by him, and Russell
did not suggest even that his cement linings were different in construc
tion, material, mixture, quality, adhesiveness, or mode of construc
tion, from those of the prior art. He did, as stated, point out differen
ces, not of construction, etc., as he claimed none, but in the pressure and
heat to which the cement linings of the prior art would be subjected
when used in pulp digesters using the sulphite process. The Circuit
Court of Appeals, First Circuit, in the case cited evidently had the idea
that the patent in suit is for a process when in fact it is nothing of the
kind. See page 407, 80 Fed. (25 C. C. A. 500). It is a patent for a
structure made of certain materials put together in a certain way
to serve a certain purpose. Russell, in this patent, says nothing about a
discovery of resiliency, or expansion and contraction, in these cement
linings when exposed to heat and cold. Everybody knew cement lin
ings possessed these qualities, and in effect Russell states as much for
he says they had been employed in various open vessels used for heat
ing acid solutions, and he, of course, knew that these vessels were
sometimes hot and sometimes cold, and he makes no suggestion that
the cement linings when used under such conditions cracked or failed
to respond to the expansion and contraction of the vessels to which
applied and in which used. The idea of means for applying these
cement linings to the interior of the digester was not new or novel in
any sense. Being plastic and adhesive, the material, or cement, was
simply plastered, or spread on in the usual way, the mode used by
plasterers for the last 500 years or more, and there is no suggestion of
any new, novel, or improved method of applying it. Russell suggests
that the thickness of the coat will vary, depending on the size of the
digester and the quantity of material contained therein, etc.

I have considered the later case involving the validity of this patent
decided by Judge Putnam on application for a preliminary injunction
(American Sulphite Pulp Co. v. Burgess SUlphite Fibre Co. [C. C.l
103 Fed. 975), where he felt compelled to follow the Circuit Court of
Appeals of his own Circuit, but at the same time he frankly confessed
his views as to the validity of the second claim of the patent in suit
here, saying: "I say this without undertaking to hold that the second
claim has any validity, because I do not think it has." In this con
clusion the learned judge was clearly correct whether we consider the
patent one for a process or for a mere construction. If the Russell
patent be one for a process, as suggested by the Circuit Court of Ap
peals, First Circuit, in the case cited, then it is for plastering or covering
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the interior wall of the shell with an adhesive cementitious acid-resisting
substance without seams or joints forming thereby a coating or lining
of such thickness as to withstand the acids of the pulp when in process
of digestion. This is supplemented in claim 2 by the masonry wall
concededly old in the prior art. For the reasons stated, this process was
old or patent to anyone skilled in the art, as plastered or cement coated
cistern walls, rooms in houses and vessels used for heating acid solu
tions were familiar or well known. Acid-resisting cement linings
were the ones used in the vessels for heating acid solutions, hence there
was no novel conception in their use. If there was any new conception,
it was that such a lining (old), in the new situation; that is, in a pulp
digester where the sulphite process was used, and under the increased
heat and pressure incident to such situation, would efficiently perform
the same function it had performed in the open vessels used for heating
acid solutions. That function or office was to resist the penetrative
effect of such acids. But that such a lining in such a digester would
do this was plainly suggested by the use thereof in the open vessels
used for heating acid solutions, and it was only a question of how much
heat and pressure the cement lining would stand, and still efficiently
resist the penetrative power of the acids in the solution. In the opinion
of this court, it was not patentable invention to make tests in a digester
and ascertain what the fact in this regard was.

There is no possible resemblance between this case and the Telephone
Cases, 126 U. S. 2, 8 Sup. Ct. 778, 31 L. Ed. 863. We might as well say
that Bell having discovered the art or process of transferring to, or
impressing upon, a continuous current of electricity in a closed circuit,
by gradually changing its intensity, the vibrations of air produced by the
human voice in articulate speech, in a way to cause the speech to be
carried to and received by a listener at a distance on the line of the
current, and this being familiar and well known in the art, one who,
by mere experiment with Bell's discovery and appliances or apparatus
disclosed and pointed out in his patent, ascertains that such speech,
under somewhat different surroundings, but still the same in principle
and substance, varying only in degree, will be carried to and received
by a listener at a still greater distance than Bell had actually caused it to
be done, or thought it could be done, is an inventor, and entitled to a
patent for his discovery and on the appliances used and pointed out by
Bell, in case he should substitute or add more materials, metals, or sub
stances of the same kind and quality than Bell actually mentioned, of
which his appliances could be made, Bell not having limited himself as
to the materials of which his instrumentalities should be constructed,
and the increased distance to which such speech may be carried not be
ing due to such substitution or addition of material. This would
be the mere discovery by experiment or use that a given instrumentality
will do more work or produce better effects of the same kind than the
inventor supposed. To my mind such a discovery is not patentable in
vention.

In Du Bois v. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895,
it was decided that the application of an old device to meet a novel
exigency and to subserve a new purpose was a useful improvement,
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and patentable. But here there was no novel exigency. It was an old
proposition, and well known, that the shell of a digester should be
protected from the injurious effects of the acids contained in the mass of
pulp and all that was wanted was a lining that would do this. The old
cement linings were not put to a new use, but to a use in a new or
different place. The old cement linings were not made to subserve or
accomplish a new purpose, but only the old purpose for which employed
in the open vessels used for heating acid solutions, that of preventing
the acids from reaching to and injuring the shell.

In Western Electric Company v. La Rue, 139 D. S. 601-606, 11 Sup.
Ct. 670, 35 L. Ed. 294, it is decided that:

"While tbe promotion of an old device, sucb, tor Instance, as a torsional
spring, to a new sphere of action, in which it performs a new function, in
volves invention, the transfer or adaptation of the same device to a simllar
splJere 'of action, where it performs substantially the same fUllction, does not
Involve Invention."

So, here, the transfer or promotion of the cement linings of the prior
art was from the open vessels used for heating acid solutions, where the
office or function was to keep the acids from the shells of the vessels
employed, to digesters or vessels used for heating acid solutions, a
similar sphere of action, and there they perform precisely the same
office and function. The same result is sought and obtained. Not every
improvement in an article or process is invention. The improvement
must be the prodnct of original conception. Pearce v. l\'lulford, 102
U. S. 112-118, 26 L. Ed. 93; Slawson v. Grand Street Railroad, 107
U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576; Munson v. N. Y. City, 124
U. S. 606, 8 Sup. Ct. 622, 31 L. Ed. 586.

In Smith v. Nichols, 21 Wall. (D. S.) 112, 118, 119, 22 L. Ed. 565
quoted and approved in Burt v. Evory, 133 U. S. 349, 358, 10 Sup. Ct.
394, 33 L. Ed. 647, it was expressly decided that:

"A mere carrying forward, a new or more extencted application of the orig
Inal thought. a change only in form, proportions or degree, the substitution
of eqUivalents doing substantially the same thing In the same way, by sub
stantially the same means, with better results, Is not such invention as wlJl
8ustain a patent."

Here we have but a mere carrying forward, a new or more extended
application of the conception of the Reynolds patent in using red lead
to prevent the acids from reaching the shell and of the conception of
the employment of cement linings in open vessels used for heating acid
solutions to prevent the acids from reaching and injuring the shells of
such vessels, to digesters. There is merely a ch.1:..~ge of degree in the
work to be done by the cement linings but the function is the same; the
application is the same; the result is the same.

We now come to the question of infringement, assuming that claim
1 of the patent in suit is valid; but I do not think it is. In American
Sulphite Pulp Co. v. Howland Falls Pulp Co., 80 Fed. 395, 406, 407,
410, 25 C. C. A. 500 the Circuit Court of Appeals, first Circuit, ex
pressed its idea as to what was covered by and protected by the patent.
That court said, when it came to the statement of what the patent
covered:
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"In our opinion, the patent is valid, and protection should be commensurate
with the invention stated in the claims and the discovery and process described
in the specification; and in our view the patent covers homogeueous structural
linings composed of adhesive, acid-resisting materials in the nature of ce
ment, which possess the required qualities described in the specification."

In short, to infringe the defendant must use a homogeneous struct
ural lining composed of adhesive, acid-resisting materials in the nature
of cement which possess the following qualities, viz.:

"Acid-resisting and capable of being made plastic and adhesive to the shell
of the digester. and so compact as to prevent the acid soiution from reaching
the iron shell in consequence of the high steam-pressure required in practice."

vVhat is meant by a "structural lining" is stated at pages 406 and
"107, of 80 Fed. (25 C. C. A. 500) viz.:

"Thus, it would seem to be clear that the inventor intended to cover acid
resisting cemcntitiollS mixtures, which could be applied in plastic condition,
which would adhere to the onter shell, become u part of it, and so compactly
form and harden UlHler the pressure and process of application which he de
f'crihed as to IJl'event the acid from reaching the iron; and while describing
commercial cemeut as a convenient material, and while he expressell a pref
erence for Portland cement made plastic with water. as to other cl'rnentitions
mixtures he left the acid-resisting nnd adhesive ([unlities to be aseertainell bv
the practical chemist, or other 'person skilled in the art or science to which
it' appertnined."

And in American Sulphite Pulp Co. v. Burgess Sulphite Fibre Co.
(C. C.) 103 Fed. 975, 982, Judge Putnam, with the patent and holding
of the Circuit Court of Appeals before him, said:

"Withont undertaking to go at length into the nature of the Iiniug of the
tenth digester. and reserving my views about that until a final hearing, all
I need "ay with refl'l'('Tlee to it is that it inyolves too mueh doubt on the qups
tion of infringement to justify me in issuing an injunction against it. The
points of doubt are: First. Whether. after nil. the real substnnce of this
construction is not that described by the respondents as a purely, bona fide,
compo,:ite lining. If it is a purely. bona fille. eomnosite lining. fairly so
termed. it certainly docs not come within the elaims of the patent in suit, bl'
caus," the ver~- essenc'e and gist of those claims is that TIussell was able to get
rid of everything except the shell of the di.([ester and the lining of cenwllt.
That is the very pith of his invention. Recond. I have (1.oubts whether this (1.i
,.;T's1:('r really shows nnything more than is shown by the Pierredon patent-lava
bricks laid in a heavy conrf'e of cement: and what is f'hown in that patent the
pu11lie ·'1as the ri.ght to usc. in(l.cpendently of any question whl'ther Pierrerlon
f'aw all the advantage coming from having a heavy cement course under his
lava bricks."

That is the pith of the invention and the gist of the claims is tIl('
structural lining of acid-resisting cement ;((lhesive to the shell. And
this is emphasized by the patent itself which says:

"The tllielmess of the cement lining w!Jpn compal't('(1. as it is by layin'!: on
with a trowel will vary more or less aecording to the different materials used."

And it is to be 2.pplied in a plastic cOl1(lition and with a trowel or
similar instrument as just seen. Hence, if this is a process patent this
application is macle an essential part of the process, for the shell is to
have "a continuous lining or coat, n, of cement, as described, applied
to the interior of the said shell." And applied means applied substan
tially in the mode and manner described so as to be not only adhesive
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to the sheli but "compacted as it is by laying on with a trowel" and
hence the compacting is an essential part of the process described and
claimed. And "compacted" means "closely and firmly united, as the
parts or particles of solid bodies; having the parts or particles pressed
or packed together; solid, dense." Cent. Diet. "Compact" means
"1'0 thrust, drive, pack, or press closely together." Something must
be done to this cement when applied to compact it, press it together.
This is essential to the process, and made so by the claims and specifica
tions which must be read together.

\Vhat has defendant done? It has lined its digesters in the follow
ing manner: First. It raises a section of brick or tile ,vall a few
inches distant from the shell of the digester laid in cement mortar, using
Portland, or any other acid-resisting cement suitable for the purpose
and also using acid-resisting brick or tile. Second. Back of this, and
between the wall and shell, it pours in grout, or a thick liquid com
posed of fluid and acid-resisting cement dissolved, until the space is
nearly filled. Third. It then presses down into this liquid mass of
grout as many brick or pieces of brick as it can, the one on top of
another and which mayor may not touch the shell in places. Fourth.
It then raises another section of wall on top of the first, and then pours
in grout as before, and then presses into this brick as before. This
operation is repeated until the top of the digester is reached. In the
end, it has a composite grouted brick wall composed of brick and
cement adjacent and contiguous to the shell of the digester. ThE:
cement grout hardens, as is well known, and as always has been
known it will do, and adheres to the shell as from its very nature it
will and must, but nothing is done by defendant to make it adhere or
to compact it. It is not applied with a trowel or any other instru
ment or compacted or pressed together in any way or manner. It is
simply left to harden, as in its very nature it will without any pressure
or compression whatever. This is a mere filling in of the space, old
in the art (Reynolds patent), between the brick or masonry wall, old
in the art (Mitscherlich patent) with grout or liquid cement and brick
'or tile. It is not the process of the patent in suit. It is not the struc
ture of the patent in suit. It is the use of the old brick wall which,
old in the art, he had the right to use, and of grout composed of acid
resisting cement, which old in this, or in similar and analogous arts,
he had the right to use, for filling the open space described in the
patent in suit as existing in the prior art, in place and stead of filling
such space with fluid. such as air, water, or steam under pressure,
as it had a perfect right to do. Grout composed of water and cement,
old in the art, is a fluid. All fluids have more or less of solids, and
this patent gives complainant no monopoly of brick walls, or of grout
or its use. or composite walls in making digester linings. It may
be that this wall does as well as complainant's lining; that it serves
the same pnrpose in a digester, that of protecting the shell from the
acids but it is not the equivalent of the method or process or structure
described in complainant's patent. Even if between the brick and
shell there may be found a continuous, homogeneous body of cement,
it is incident to the construction of a grouted wall of masonry familiar
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in the art for centuries. Such body of cement, if found, is not "ap
plied" to the shell, nor is it "compacted" in any mode or manner.
With similar conditions existing, and a similar lining before him, Judge
Putnam refused a preliminary injunction. I coincide with his views
as to infringement and hold, first, that the claims of the patent in suit
in view of the prior art fail to disclose patentable invention; and,
second, that conceding claim 1 to be valid no infringement by defend
ant has been shown. Again, defendant's method, mode, or process
of construction is clearly differentiated from complainant's; and, as
Russell was, in any event, a mere improver, not a pioneer, the charge
of infringement is not sustained. Cimiotti Unhairing Co. v. American
Fur Refining Co., 198 U. S. 399,414, 25 Sup. Ct. 697,49 L. Ed. 1100;
Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct.
521, 47 L. Ed. 689; Computing Scale Co. of America v. Automatic
Scale Co. (Feb. 25, 1907) 204 U. S. 609, 27 Sup. Ct. 307, 51 L.
Ed.-.

There will be a decree dismissing the bill of complaint, with costs.

BARNES v. LINGO.

(Circuit Court, E. D. Pennsylvania. February 15, 1907.)

No. 28.

1. PATENTS-INVENTION-eLOTRES DRYING MACHINE.
The Barnes patents, Nos. 684.776 and 684.778, for a clothes drIer Rnd

a clothes drying machine. respectively-the second being for improve
ments on the machine of the flrst-{'over a true combination and disdose
Invention; the devices used. while old. and each performing its old func
tion. being so combined that. by their co-operative action, a greatly Im
proved result Is produced. Both also held infringed.

2. SAME-CoNSTRUCTION OF CLAIMS.
'l'he fact that the specification of a patent, In describing the Invention,

describes a device which is, In fact entirely useless so far as contributing
to tbe result Is concerued, does not restrict the claims to a combination
including such device as an element where It Is not mentioned therein.

In Equity.
Frank S. Busser and George J. Harding, for complainant.
Walter C. Pusey, for respondent.

HOLLAND, District Judge. William M. Barnes brought this suit
against John Lingo for the infringement of letters patent Nos. 684,776
and 684,778, both issued to Barnes October 22, 1901, for respectively a
clothes drier and clothes drying machine. All the 10 claims of the
first, and claims 1 to 17 inclusi ve and 21 and 24 of the second patent,
are involved. The second of these patents relates to certain improve
ments upon the first, and both patents are used in the construction of
a complete clothes drier as now manufactured by Barnes. The de
fendant has in his possession, and is using, a clothes drying machine
which is identical in construction with those manufactured bv the
complainant, in accordance with the claims of the patents in question.
As matters of defense, the defendant avers that all said claims are in-
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valid, first, because their subject matters are anticipated by structures
of the prior art; secondly, they involve no invention as combinations,
but are mere aggregations of old devices; and, thirdly, that defendant's
drier is not an infringement of said claims.

Prior to July 1900, the method of drying clothes in drying rooms
was very unsatisfactory. There were two types of drying rooms used
by laundrymen. One known at the "Henrici room," provided with
steam heating coils distributed upon the floor of the room. The room
was provided with a number of racks or drawers having rollers run
ning upon tracks on the top of the room, the tracks extending beyond
the front of the room. The racks or drawers were moved by hand
on the tracks in and out of the room, and, when in the room, the outer
ends formed or closed the front thereof. The racks were pulled out
of the room and clothes to be dried hung thereon, and were then pushed
back and remained there until the clothes were dried, when the racks
were again pulled out by hand and dried goods removed and others
to be dried hung thereon. This room was in use for many years, but
was defective in that the heating coils being on the floor, garments
dropping from the rack were burned and soiled. The whole operation
being manual, required all the time of the operator to put on and take
off the goods and to determine the duration they were to remain in
the drying room. The process was consequently very slow.

There was also in use what was known as the "Hurricane room,"
which is provided with heating coils on the sides only, and an upright
section in the centre of the room, and a fan on the ceiling forcing the
air downward. In this room, as in the previous room, Tacks were
used to support the goods, which racks were either supported by
wheels traveling upon overhead tracks or supported upon trucks,
the wheels of which run upon tracks on the floor of the room. This
room increased the heat, and thus shortened the drying operation.
The whole operation, however, in placing and removing the goods and
drawing the racks in and out of the room was manual. The drying
was more rapid than in the Henrici room, but the evenness of drying
of that room was lost, and goods in different parts of the Hurricane
room dried with different degrees of speed; those nearest the coils
drying the faster. An attendant was necessary at all times to watch
the drying in order to prevent discolorations from overclrying, and
frequently the bars of the racks near the heating coils were not used,
thus lowering the capacity of the room. The process of drying clothes
in these rooms was slow and unsatisfactory. Laundrvmen were en
deavoring to improve the method of doing this work, a~d at their con
ventions the matter of improvement in drying rooms was a subject of
much discussion by them. Barnes, by a combination of old devices,
succeeded in solving the problem and furnished a drying room with
none of the defects of those previously used. He combined the uni
formity of drying of the Henrici room without its slowness, with
the rapidity of drving of the Hurricane room without its nonuniformi
ty of drying. The capacity of fhe room was increased, with no
danger of burnt or soiled garments or discolorations, and finally an
automatic drying room was obtained, one in the operation of which
no attendant was required except to place the goods upon the pins.
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I find from the evidence that the drying machine in the possession
and used by the defendant is a device such as is covered by the first
six claims of patent No. 684,776, with the improvement described in
complainant's patent No. 684,778.

A drying room, in accordance with the patent No. 68'1,776, as im
proved by patent No. 684,778, is a closed room about 60 feet long,
30 feet wide, and 60 feet high, through which the clothes are slowly
carried by an endless conveyor arranged on edge; that is, having the
links vertically disposed, so that there is room to give the conveyor
a number of turns in the room, and allow the garments to take a
serpentine course in their travel through the upper part of the room.
The clothes are hung by an attendant upon the conveyor at the outside
of the room, near an opening into the room, and after traversing the
room are automatically stripped from the conveyor by a stripping
mechanism, as they pass out through an opening on the opposite side
of the front of the room. The clothes are dried in the room with
rapidity, because there is placed therein a number of steam-heating
coils, all of which are placed along the sides of the room adjacent to
the walls thereof, and below the conveyor referred to, while above the
conveyor is a circular fan about two feet in diameter, belted to an out
side source of power, and so arranged that, when in operation, it
drives the air downwardly in the room through the garments as they
take their sinuous course through the room.

The conveyor is constructed as follows: A number of straight
tracks arranged parallel to each other in the room and forming a loop
on the outside of the room, are suitably supported and receive rollers,
carried on the upper ends of arms, which arms carry links of a con
tinuous chain, from which depend short arms carrying a horizontal pin
on each side. The support of the conveyor is made continuous by
sprocket wheels, which engage the conveyor chain from one section
of straight track to the next; the sprocket wheel being" in a lower
plane than the track, as clearly shown in the drawings. 'rhus the con
veyor is at all times supported, and it is, because of its being on ed :;e,
disposed in a minimum of space, and that it can make so great num
ber of turns backward and forward 'within the room. The conveyor
is continuously driven by the sprocket wheel, which is C'lrried by a
vertical shaft extending upwardly through the room and operated
through suitable power-transmitting conncctions, described in tbe pat
ent, from any suitable source of power. Thus a continuous line of
garments pass through all parts of the room several times at a const;Jl1t
and uniform level. and each receives the same treatmcnt as to thc
degree of heat, and none are exposed too long to the direct radiation
from the heating coils causing discoloration.

This improved room is claimed in varying language in patent K o.
684,776 in claims from 1 to 6 inclusive. The last is as follows:

"The combination, with a drying room, provided with heating ('Oils on the
sides only of the lower portion of said room, of a conveyor traversing said
room above said heating (~oils and at suhstantially the samp ]f'vel thl·ow,hout.
and an air circulating device in said room above said cOIweyor and substan·
tially central of the drying room j said circulating device driving the air in
said room downward."
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Claims 7 to 10 inclusive relate more particularly to the stripping
device, and patent No. 684,778 is an improvement on the stripper. It
is as follows:

First. Instead of the cams of the first patent, a stripping devise is
used, comprising two stripping arms attached at their rear ends to
horizontal brackets projecting out from the tubular guideway, and ex
tending from said brackets forwardly and downwardly below the level
of the horizontal pins upon which the goods are carried, and also con
verging inwardly towards the axis of the conveyor until, in the pre
ferred form, they are secured together. By this means one of the
arms serves to brace the other to form an adequately stiff and effective
stripping device. This improvement is claimed in varying language
in claims 1, 2, 3, 4, 9, 10, 11, 12, and 24; and following is claim 10:

"In a drier, in combination with the con"eyor-chain having projecting pins
thereon for carrying the goods to be dried and a track guideway on which
said chain is supported, of a hanger, forwardly extending arms secured to and
projecting downward from said hanger, said arms converging toward each other
to a point beneath the conveyor the converging ends of said arms being se
cured together SUbstantially midway of the conveyor, the arlllS diverging out·
",'ardly beyond the end of the pins."

Second. In order to insure the strippers being at the proper level,
and to bring the strippers to the proper level for different conditions
of operation, the attachment of the stripping arms at their rear ends
to the horizontal brackets is vertically adjustable. This improvement
is claimed in varying language in claims 13, 14, 15, and 16 in suit.
Claim 16 is as follows:

"In a drier, in combination with the conveyor chain having projecting pins
thereon for carrying the goods to be dried and a track guideway on which
said chain is supported, of a hanger, forwardly extending arms vertically ad
justably secured to and projecting downward from said hanger, said arms con
verging toward each other to a point beneath the conveyor, the converging ends
of said ,urns being secured together substantially midway of the conveyor, the
arms inclining upwardly to the level of the pins and diverging outwardly be
yond the end of the pins."

Third. In the neighborhood of the point of stripping, the convey
or is caused to travel between lateral guides to hold the conveyor
against side thrust produced by the stripping action. This improve
ment is claimed in claims 17 and 21. Claim 21 is as follows:

"In a drier, in combination with a conveyor. a track upon whi('h said con
veyor is snpported and stripping arms extending forwardly to remove the goods
from said conveyor, of a han~·er secured to 'd track having depending arms.
longitudinal guides at the end of said arms tween which guides the conveyor
passes in approaching and being acted upon by said stripper arms."

The defendant's drying room imbodies the combination described
in patent No. 684,776, and set out in the first six claims as improved
by patent No 681,778 in the claims above set forth, all of which claims
in both patents are infringed by the defendant if these patents can be
sustained.

There is no doubt but that complainant was the first to construct
this very complete and effective drying room. The old method of
construction was very unsatisfactory, and for a long time the ques
tion of improvement was discussed by laundrymen at their annual
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conventions prior to the one held at Buffalo in IDOO at which the
Barnes Room was first exhibited. If it be only an aggregation of
old elements requiring no invention to combine them, but only requir
ing mechanical skill, how did it happen that while the defects of the
'old room, and the urgent necessity for an improvement Vv'ere for a
long time felt and repeatedly discussed in conventions, no one thought
of such a combination until Barnes produced it? The answer I ap
prehend is, that it was not so obvious as now claimed, but required,
not only mechanical skill and knowledge, but that higher quality of
intellectual effort, which the law recognizes as invention. Defendant
insists that it is a mere aggregation, and not invention. Pickering v.
McCullough, 104 U. S. 310, 26 L. Ed. 749, is cited in support of this
defense. In that case the court said a combination of old elements
to be regarded an invention "must form either a new machine of a
distinct character and function, or produce a result due to the joint
and co-operating action of all the elements, and which is not the mere
adding together of separate contributions." Barnes, we think, has
accomplished this in the construction of his drying room. Of course,
each element in the combination acts in accordance with the law of its
being, but their arrangement in relation to each other is such that by
their co-operation the drying of garments is effected in a different
way from any other process of drying theretofore used, and this re
sult is accomplished with much more rapidity, greater uniformity, with
no danger of injury to the garments, and at less cost as to the attend
ant required. In short, the whole process has been revolutionized by
this combination produced by :,lr. Barnes. Of course, none of the
old elements entering into it have changeel their nature in the part they
play in the accomplishment of the result here attained; but in com
bination they effect a result not theretofore produced, and this is in
vention. National Cash Register Co. v. American Cash l<e\:»ster Co..,
53 Fed. 367, 3 C. C. A. 559; Heath Cycle Co. v. Hay et a1. (C. C.)
67 Fed. 246; Brinkerhoff v. Aloe, 146 U. S. 515, 13 Sup. Ct. :221, 3G
L. Ed. 1068.

A great number of patents have been cited against these at bar to
show that everything used by Barnes in his combination had been
known for a long time in this art. I shall not attempt to refer to
these patents separately, but shall anIv state that, after an examination
of the evidence by the experts on both sides in reference to these pat
ents, I conclude that all of them are patents in an art entirely different
from the art involved in the Barnes patent; and, while many of those
cited patents use elements in their combination similar to those em
ployed by Barnes, in all of them there is some difference, and in none
do I find there is an entire identity.

The last defense of noninfringe'ment is based upon the existence in
the description of patent No. G84,776, line 96, of the suggestion that
"any damp air escapes through an opening," at the lower back part
of the drying room, about six inches wide, running the entire length
of the room at the lower part, as it appeared in the model exhibited.
There is nO'hing in either of the claims concerning this opening, but
it appears that in the reaSOns presented to the Patent Office why the
patent should be granted, the following language was used:
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"Thechambel' Is provided with a single opening In Its bottom, merely to al
low the heavier or saturated atmosphere to pass out, and sufficient air to come
in to compensate for that. The principle is totally different from that in the
cited references, which, even admitting them to disclose ail' circulation, cer
tainly do not diselose air circulation as above described, wbleh forms the basis
of claims 1 to 8."

This argument was urged upon the Patent Office when the Franken
burg patent was cited as an anticipation. It is now claimed that this
reference to this opening being in the specifications, and the importance
attached to it at the time the application for the patent was being con
sidered, makes it a part of this patent, and, as the defendant's device
does not contain this opening, he does not infringe. It appears from
the evidence that this opening in the back part of the room plays no
part whatever in the process of drying. The specifications in this case
unnecessarily referred to this opening, which it now appears is entirely
a useless matter so far as contributing toward effecting the result
attained by the patented ro0111 is concerned. The fact that they er
roneously included it at the time does not now restrict them to a com
bination including this opening, especially as they have made no refer
ence to it whatever in the claims of the patent. U. S. Mitis Co. v.
Carnegie Steel Co. (C. C.) 89 Fed. 34:3; Sugar Apparatus Co. v.
Yaryan Mfg. Co. (C. C.) 43 Fed. 140: Eames v. Andrews, 122 U. S.
40, 7 Sup. Ct. 10'13, 30 L. Ed. 1064. The evidence shows defendant's
room imbodies the combination described in patent No. 684,776, and
claimed in the first six claims therein, with the clevice described and
claimed in patent No. 684,778, in claims hereinabove set forth.

The complainant's bill is therefore sustained, and a perpetual injunc
tion awarded.

SHELBY STEEL TUBE CO. v. DELAWARE SEAMLESS 'rUBI'; CO. et al.

(Circuit Court, E. D. Pennsylvania. February 20, 1007.)

1. PA'I'ENTS-SUIT FOR INFRINGE~rENT-PROOFOF ASSIGNMENT.
An assignment of a patent is sufficiently proved in a suit by the as

signee for its infringement by the testimony of one of the subscribing
witnesses, unless there is some special reason for requiring more.

2. SA~1E-DELIVERY.

That an assignment of a patent was recorded, and is produced and put
in evidence by a subsequent assignee, in a suit for infringement, is suf
ficient evidence of its delivery.

3. SAME-SUFFICIENCY OF ASSIGNMENT.
A conveyance by a corporation of all of its property, including its

"good wiII, patents, trade-marks," etc., is elrective to pass title to a patent
then owned by it, although not described therein.

4. SAME-UNRECORDED ASSIGNMENT.
An assignment of a patent is effective to pass title as against an al

leged infringer, although not recorded.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, § 279.]

5. SAME-INFRINGEME="T-CHANGE IN E'ORM.
Except where form is of the essence of the invention in a patented

device, it is of little weight and a variation therefrom, while retaining
the principle and mode of operation of the invention wiII not avoid in
fringement.

[Ed. Note.-E'or cases in point, see Cent. Dig. vol. 38, Patents, § 372.]
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6. SAME.
Where the mechanism 01' an alleged infringing machine is substantially

the same as that of the patent, the fact that for some reason, designell or
otherwise, its operative effect is malle to vary, cannot be altogether ac
cepted as avoiding infringE'lllent, especially where the variance is the re
sult of not doing all with the mechanism that might be done; its possibili
ties under ordinary and proper use being the test.

[Ed. Note.-:B'or cases in point, see Cent. Dig. vol. 38, Patents, §§ 372,
373, 380.]

7. SAME-MACHINE FOR MAKINO 'l'um"o.
The Stiefel patent, No. 551,340, for a mechanical device tor making

metal tubing, while only for an improvement upon that of the prior art,
covers an improvement of valne, and was not anticipated and discloses
invention; nor is it strictly limited to a construction in whleh a plane or
flat surface of one of the disks by the action of which the tube is shaped
is opposell to a beveled surface on the other. Also held infringed.

In Equity.

Thomas VV. Bakewell and Charles MacVeagh, for complainants.
Charles K. Offield, for defendants.

ARCHBALD, District Judge.! The patent in suit is for a mechan
ical device for making met.,l tubing. It was granted to R. C. Stiefel
December 10, 1895, and title is now vested in the complainants by
sundry mesne conveyances. This is denied by the answer, and con
tested here; but is sufficiently established. The objection to the as
signment from the patentee, that it was not proved by both the sub
scribing witnesses, is captious. It is elementary law that but one need
be called, except where there is some special reason. 17 Cyc. 435.
Still less is there in the suggestion that there is no proof of delivery.
Not only was the assignment put on record, which is itself evidence of
a delivery, but it was produced before the examiner by the complain
ants, showing that it is in their possession, and is presumed to have
got there regularly. Pray, what would the respondents have more?

It is further said, however, that the subsequent assignment to the
complainants is ineffectual, because there is no description of the patent,
and because it was not recorded. But the assignment, in terms, is of
all the property of the company executing it, in whom title was vested
at the time, specifically including, also, "the good will, patents, trade
marks," etc., which certainly was good as a conveyance between the
parties, and much more as against a stranger. It has been held that a
sale on execution of all the property, rights, and franchises of an in
solvent corporation was effective to pass title to a patent owned by
it. Erie Wringer Mfg. Co. v. )Jational Wringer Co. (C. C.) 63 Fed.
248. And, if so, why not also a voluntary conveyance in similar
terms? It is of no consequence that in this indefinite shape the as
signment was not in a condition to be recorded; the only purpose of this
being to protect subsequent bona fide purchasers for value. 22 Am. &
Eng. Encycl. Law (2d Ed.) 418. It is somewhat strange, however,
that so important a matter should be left open to question when it was
so easily remedied.

1 Specially assigned.

151F.-5
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The standing, if not the validity, of the patent, is also challenged.
Turning for its determination to the earlier art, it is interesting to ob
serve that metal tubing came into vogue with the invention of illuminat
ing gas, in 1815, in England; the discarded musket barrels thrown out
by the termination of the continental wars being utilized for that pur
pose. This was followed at a later stage by lap-weld and butt-weld
tubes, which were made by heating a strip of sheet iron or steel to a
proper heat, and then bending it into tubular form, with overlapping
edges, and welding them together on a mandrel, for the one; and by
drawing the sheet through a ring, or bell-shaped die, and forcing to
gether and welding the abutting edges, for the other; the strength of
each depending upon the success of the weld. This was the condition
of things until 1885, when it was discovered by Mannesmann, a Ger
man, that tubes could be produced without seam or weld by passing a
metal billet or blank between converging beveled disks or rolls, re
volving in the same direction, by which it was flattened and compressed
and subjected to a violent kneading action, which ruptured and ope fled
up the center; and the billet in that condition, being forced forward
against the point of a piercing mandrel, located at the axis of the pass,
was further opened and shaped between the rolls and the mandrel, a
hollow seamless tube being the result.

This was a notable advance, to which
everything that follows must bow. But it
still left something to be desired. A great
variety of devices are shown in the numer
ous ::vtannesmann patents, taken out upon it,
but the one characteristic which appears in
them all is that the rolls are symmetrically
placed, with their axes in parallel planes,
and the same sized diameters always op
posed. The consequence is that, the surface
of the billet being subjected to a different
speed of rotation as it advances between the
converging lines of the rolls by which it is
gripped, a violent spiral wresting or twisting
of the particles or fiber of the metal is pro
duced. This seems to a certain extent to
have been regarded as an advantage, and
patents based upon it are found. And it
may, indeed, impart a certain structural
strength to the tube. But steel billets are
cast, and so crystalline in character, and the

twisting opens up any cracks or flaws, because of the extreme surface
tension. Superficial defects frequently exist, and, being aggravated
in this way, an elongated longitudinal seam is produced, winding
around the tube and making it worthless; a material percentage of
the product having to be consigned in consequence to the scrap heap.
Mannesmann seems in the end to have recognized that this more than
offset the other advantages, and sought to overcome the twist by pro
viding barrel-shaped rolls, with larger diameter in the midclle than
at either end, the one being supposed to undo the effect of the other,
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the twist given by the converging lines of the rolls at the beginning of
the operation being taken out by the diverging lines at the other end.
But this only made matters worse. It may have
taken out the twist, but "with the knife." The
metal being first twisted one way and then
twisted back, if a seam was started by the one,
it was only increased and aggravated by the
other, doubling, instead of removing, the de
fect. It was to remedy this situation that the
patent in suit was designed. The device stands
no doubt merely as an improvement upon
Mannesmann, making use, as it does, of the
same general principle and character of mech
anism. But it is clearly distinguished, after all,
by the different form and arrangement adopt
ed. There are beveled rolls or disks in both
between which the billet or blank being first
compressed is forced against the point of a
piercing mandrel after it has been thus opened
up. But, reversing the Mannesmann, the rolls
are unsymmetrically set, one above the other,
with their axes out of line, and so made to overlap that the bevel of
the one is opposite the flat or plane surface of the other, whereby, ex
cept at the center, unequal circumferences, with different speed of rota
tion, are presented to and encountered by the billet in its course.

It is idle to argue
that it involved no in
vention to rearrange
the rolls in this wav,
accomplishing as 'it
did what Mannes
mann, an inventor of
marked ability in the
same Ene, had endeav
ored and failed to ef
fect, or, that it was in
fact no advance, al
though reducing the
waste from over 4 to
1Y3 per cent. And
equally unavailing is
it to suggest either
that it was anticipated
or that it amounted to
no more than an
adapted or double use,
because sundry devices with overlapping disks or rolls, between which
metal rods or tubes are somewhat similarly drawn or forced, are to
be found in the general mechanical art. Such, for example, as the
the Reese (1867), for straightening cylindrical metal bars; the Brooks
bank (1874), for rolling and finishing the same; the Hoagland (1874),
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for making cold rolled shafting; the Butler (1877), for tolling,
straightening, and finishing bars and tubes; the Reese (1881), for bur
nishing and ductilizing bars, shafts, and tubes; the Dyson & Ha:I (Brit
ish, 1870), for rolling and finishing the same; and the diffuse Robert
son (British, 1878), for drawing, straightening, shaping, and smooth
ing wires, rods, tubes, shafts, etc.) and doing a little of everything in
that connection. The Flagler (1889) and the Jackson & Carlson
(1891) which are also in the record are merely developments of the
Mannesmann, designed to take advantage of rather than eradicate the
spiral twist, and do not need to be further noticed. As indicated by
their recited purposes, the others mentioned belong to a class of ma
chines in which beveled disks, rotating in the same direction, and form
ing a substantially parallel-sided pass, are similarly employed, to roll,
straighten, finish, smooth, or polish the surface of cylindrical bars,
shafts, rods, and tubes. But not only do they fail to show the precise
form or relation of the rolls or disks of the device under discussion,
but there is nothing in the use to which the rolls are put that is in any
wise similar to or suggestive of their purpose here; the whole end and
aim of the one being to affect superficially the articles treated, while the
other ruptures structurally the billet operated upon, opening up the
center, and developing and shaping it into a tube without seam or twist,
an entirely different and unrelated result, as well as product.

The real controversy between the parties is over the charge of in
fringement. This depends upon the construction to be given to the
patent, and whether the defendants' device is within its terms. The
limitations, if any, imposed by the existing art, no doubt, are to be
considered, and the original application, which was abandoned when
the inventor, at the suggestion of the examiner, changed over from a
process to a machine patent, and any concessions made in that con
nection, upon which the patent was obtained, are not, of course, to be
lost sight of. These are familiar rules, not disputed by the complain
ants, but there is little occasion for their application here. There are
two claims to the patent, both of which are relied on, as follows:

"1. The combination of two parallel disks revolving in the same direction
and overlapping each other, one of said disks being beveled at its outer edge
which beveled surface is opposed to a portion of the plane surface of the other
disk; the outer diameter of this plane surface and the inner diameter of the
beveled surface opposed to it being substantially the same and the edges formed
by both diameters intersecting the same transverse plane through the pass be
tween the disks; the angles of the opposing surfaces converging to this plane
which is at the narrowest part of the pass, with a conical mandrel lying in
the axis of the pass at its exit side, substantially as set forth.

"2. The combination of two parallel disks revolving; in the same direction,
beveled at the edp;es of their adjacent faces and overlapping eaeh other so
that the bewled portion of one disk lies opposite a flat portion of the other
disk, the edges formed by the smaller diameters of the beveled portions of the
disks interseeting the same transverse plane through the pass between th9
disks whereby the sides of the pnss first converge to this plane and then di
verge beyond it, with a piercing mandrel located. between the diverging side'>
of the pass and exactly in axial linE' of the pass, snbstantially as hereinbefore
set forth."

The object of the invention. as already stated, is to make tuhim;
without torsional wrest or strain. "This result," according to the specl-
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fications, "i~ accomplished by imparting to the blank a substantially
uniform speed of rotation throughout all those portions of it in the grip
of the working surfaces of the disks. At the point X, X, where the
pas~ is most contracted, and the
grip of the disks on the blank the
greatest, the radii, x, x', of the
two disks is the same and conse
quently the speed of rotation im
parted to the blank at this point
by both disks is the same. At
the line, Y, Y, in the pass, while
the radius, y, of one disk is
smaller than the common radii,
x, x', of both di~iks, the opposing
radius, y', of the other disk is
proportionately greater than the
common radii, x, x', so that the
mean effective rotative action im
parted to the blank by the two
disks at the line, Y, Y, is the
same as that imparted to it at the
line, X, X; or, to express it in
another way, the circumferential
speed of the disk A is slower at
its radius, y, than at its radius,
x, and consequently its rotative
action on the blank is slower at
Y than it is at X, but the cir
cumferential speed of the other
disk, B, at its opposing radius, y', is as much greater than at x' as
y is slower than x, so that the mean effective rotative action upon the
blank of the smaller and larger radii, y, y', of the two disks respec
tively is the same as that of the common radii, x, x'. Consequently
that portion of the blank lying within the grip of the disks at the line,
Y, Y, is rotated at substantially the same specd as that portion at the
line, X, X. As this condition prevails in every point in the grip of
the disks between the lines, X, X, and, Y, Y, a larger radius and
greater circumferential speed of one disk being opposed by a smaller
radius and slower circumfercntial speed of the other, there is practically
no twisting of the blank within the grip of the disks by reason of one
portion of the blank being rotated faster than another portion. There
might, if there were no slippage, he a slight difference of speed of ro
tation of portions of the blank within the grip of the rolls. due to the
fact that the diameter of the blank is slightly smaller at X, X, than
it is at Y, Y, but owing' to the slippage this does not occur, and the
blanks, when they leave the pass between the disks, have their fibres
substantially strair~ht and parallel throughout."

This full and clear exposition leaves little to be said, either with re
gard to the principle of the invention or the mechanical mcans by which
it is sought to be carried out. And it is the mechanical means, of course,
and not the method or process-much less the result-that is patented,
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and is to be looked to in determining whether infringement exists.
The defendants are supposed to escape, because, as it is said, the in
ventor is confined by the prior art to the precise construction claimed,
and has committed himself, in both the converging and diverging
lines of the pass, to a plane or flat surface on one disk, opposed to and
coacting with a beveled surface on the other, which the defendants, ad
mittedly, do not have. The drawings of the patent lend support to this
contention; but they are expressly declared in the specifications to be
more or less diagrammatic, and not intended to represent "the exact
proportions and relations of the disks and their working surfaces, to be
followed under all circumstances"; a reservation which allows of not a
little latitude. But, more than this, the controlling and distinguishing
feature and principle of the invention consists not so much in having a
plane or flat surface-that is to say, one in the exact plane of rotation,
at right angles to the axis of the disk-opposed to one that is beveled,
converging to, as well as diverging from, the center of the pass, as that
at different points, other than the center, the diameters and so the cir
cumferential speed of the disks shall be unequal. It is this counterbal
ance that preserves the fiber from distortion, and it is secured by the
placing and functional relation of the disks, and not by having the
opposing surfaces plane or beveled, which merely provides the neces
sary convergent and divergent lines to draw in and compress the blank.
Nor is just what is meant by a "plane surface," except, perchance, as
it is contrasted with a bevel, particularly defined in the patent.

The machine in use by the defendants,
which is put in evidence, shows each of the
disks with a flattened central portion at right
angles to the axis; then a slight incline or
bevel of about three degrees for the space of
some four inches; and then a sharp bevel of
ten degrees the rest of the way to the edge;
the rolls being so set that the lesser bevel of

M the one disk is opposite the sharper bevel of
the other. It is upon this variation that the
defendants rely to escape infringement; bev
eled surface being opposed to bevel, as it is
pointed out, and not bevel to flat, as specified
in the patent. But this evidently studious
avoidance of the terms, while obtaining the
benefit of the principle of the patent, cannot
be sustained. Except where form is of the
essence of the invention, it has little weight.
Machine Co. v. Murphy, 97 U. S. 120, 24 L.
Ed. 935. And changes much more signifi
cant have been many times held of no im
portance; the principle and mode of opera
tion being maintained. Ives v. Hamilton, 92
U. S. 431, 23 L. Ed. 494; Elizabeth v. Pave
ment Co., 97 U. S. 127. 24 L. Ed. 1000; Hoyt
v. Horne, 145 U. S. 302, 12 Sup. Ct. 922.
36 L. Ed. 713; Diamond State Iron Co. v.
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Goldie, 84 Fed. 972, 28 C. C. A. 589. The spirit rather than the letter
governs, having regard to which, the claims in the present instance
must be held to be fulfilled by a relatively flat or flattened surface op
posed to a bevel; the operative result remaining unchanged. The
slight inclination which is given in the defendants' machine to a frac
tional part of the inner flattened portion of the disks is the full me
chanical and functional equivalent of the plane or flat surface called for
by the patent, of which it is a mere plausible variation, being hardly
distinguishable from it to the eye, and playing identically the same part.
By it and the opposing bevel of the other disk the necessary converg
ing lines, to grip and compress the billet, are supplied; and, the two
disks being so positioned with respect to each other that the opposite
diameters, at different points, whether flat or beveled, are unequal, the
distorting effect on the surface of the billet is avoided, which would
otherwise be produced. This is the whole principle of the invention,
which is thus appropriated bodily; the same mechanical means, sub
stantially, if not literally, being made use of, to carry it out.

It is said, however, that a twist is made by the defendants' machine
(which still, as it seems, is claimed as an advantage, because it discloses
flaws, and saves the putting out of defective work); and that judged by
the product the two machines are not thus alike. The inventor, as it
is argued, differentiated his machine in the patent office by the result,
and, having so characterized it. and obtained a patent upon the strength
of the representations as to what it would do, he is now tied up to a
no-twist tube, which, if not produced by the natural operation of the
defendants' machine, it does not infringe. But the patent, as already
stated, is not for the product, but the mechanical apparatus for making
it; and the object to be attained is to be carefully distinguished from the
means taken for doing so. And while it is true that the purpose of the
invention was to avoid a twist, and it might well be claimed that a ma
chine which was not arranged to, and did not do this, did not come with
in its scope, where, on the other hand, the mechanism employed is sub
stantially the same, that, for S0111e reason, designed or otherwise, its
operative effect is made to vary, cannot be altogether accepted as the
test. That is particularly the case, where it is shown, as it has been
here, that, if the tubing turned out by the defendants is not what it
might be with respect to a twist, it is the result of not doing a'l with it
that might be done. \Vhatever the form of the machine, in order to do
the best work, the mandrel must be set so as to meet and pierce the billet
at the narrowest point of the pass, and, if it is not, there will be more or
less of a twist, due to the greater resistance of the nnndre1 when it is
withdrawn to a point, where the piercing of the billet is relieved.
This is a well-known effect, common to all mills, and within the con
trol of the operator. Being a mere matter of how the machine is run,
it does not enter into the case. The patent does not prescribe how or
where the mandrel shall be set (except as a preference is expressed for
locating the axial line of the pass a little below the center of the rolls),
and, if its terms are otherwise fulfilled, it is of no consequence that the
mandrel is not so adjusted longitudinally as to bring about the best re
sults. If a perfect or imperfect product is to determine the question, in
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any case, infringement would be made to vary according to the skill
of the operator, and whether the machine was well or badly run. This
is not, of course, the criterion. A misuse, detracting from its utility,
does 110t change the mechanical combination or the essential character
of the device. Penfield v. Chambers, 92 Fed. 630, 34 C. C. A. 579;
King v. Hubbard, 97 Fed. 795, 38 C. C. A. 423. The mechanism being
substantially the same, it is the possibilities that reside in it, under
ordinary and proper use, that is to decide ,: and as to that there can
be no question here. The defendants, if they desire, may retract the
mandrel, so as to produce a twist, but to do so is a perversion, the
natural operation being the other way; and the resultant product, when
the machine is correctly and normally run, being the same as that of
the complainants, the last pretense for distinguishing it is removed and
infringement is made out. This applies not only to the company, but
also to the defendant Driscoll, who has been an active agent in pro
moting the infringement, although not to the other defendants, who are
not so involved.

Let a decree be drawn sustaining the patent and finding that it has
been infringed, with the usual relief incident thereto, with costs.

GUTTEItSON & GOULD v. LEBA:\'ON IHO:\' & STEEL CO.

(Circuit Court, M. D. Pennsylvania. January 8, 1907.)

1. RECEIVERS-MAXAGING RECEIVERSHIP-PURPOSE OF.
A managing receivership of a private business corporation is never un

dertaken, exuept with the view of winding up its affairs and the sale
of its property; the business being taken over and continued in order that
the whole may be disposed of in the end as a going concern.

2. SAME-JURISDIOTIOx-BILL BY GENERAL CREDITons.

Doubted, therefore, whether a court has jurisdiction of a bill brought by
general creditors of an insolvent iron and steel company, the sole purpose
of which, as judged by the sequel, was to get receivers appointed and stave
off lien creditors; the case in f6ur years not having advanced a step be
yond the filing of the bill and friendly answer made by the corporation
confessing it. and the appointment of receivers under it, and the bill not
being one to foreclose, nor justified as a proceeding to compel liquidation,
and there being no winding-up statute of the state on which to predicate
it, nor any general equity jurisdiction outside of that.

3. SAME-AccOUNTING-BuRDEN OF PROOF.

On an accounting by receivers, the burden rests upon them to justify
and vouch their accounts, so far, at least, as they are questioned by ex
ceptions.

4. SAME--LIABTLITY OF RECEIVERS-MISMANAGE~[ENT.

'Vhile receivers are trustees, and, according to the established rule, are
not liable individnally unless they are ~,llOwn to have been in positive
fault, yet. when their management has resulted in a large loss and the
creation of indebtedness which they have no means of paying, it hardly
meets the chnrge to simply say to those whom they owe that they have
nothing with which to pay, without any attempted explanation.

5. SAME-PERSONAL LIABTLITY-UXWARRANTED EXPENDITURES.

Heceiyers appointed merply to carryon the husiness of a corporation and
keep it a going concern at suit of creditors will be cllal'ged with personal
liability for money paid out ill satisfactioll of debts of the company, hav-



GUTTERSON & GOULD V. LEBAKON IRON & STEEL CO. 73

Ing no relation to the conduct of the business, although such payml!llts
were authorized by the court on their ex parte application, where their
representations that they ,vere in funds to make the payments without
detriment to the business were untrue, and they were in filet conducting
the business at a loss, and contracting indebtedness which they had
no means of paying.

[I~d. Note.-For cases in point, see Cent. Dig. vol. 42, Receivers, § 201.]
6. SA:\1E-l\fISMANAGE~1ENT.

Heceivers appointed to carryon the business of a private manufacturinl::
corporation, who conducted the same for eleven months at a loss, contract
ing a large indebtedness which they have no means of paying, and who fail
ed to keep cost sheets which would have shown the condition of the busi
ness and as were kept by like concl'rns, will be charged with personal lia
bility for so much of such indebtedness as might have been prevented by
proper care and attention to the conduet of the business.

lEd. Note.-For cases in !Joint, see Cent. Dig. vol. 42, Heceivers, § 169.]
7. SAME--PREFERENCES TO CREDITORS.

It is the duty of reeeivers on lIscl'rtaining that the bUi<iness of the
receivership is bi,ing conducted lit a loss to make no payments to it:-!
crerlitors except pro rata, and for preferem'esgil'lm aftcr that time they
wm be held personally accountable to otlwr crl'(litors.

[I<"Jd. Note.-For cases in point, see Cent. Dig. vol. 42, Receivers, U
312, 169, 183.]

On Exceptions to Report of l\Taster, Passing Upon the Accounts of
Abram Hess and J. Lansing JVIines, Receivers.

L. L. Smith (Howard C. Shirk, with him), for exceptions.
No counsel appearing for the 3CCOl1!1tants.
ARCHBALD, District Judge. The receivers. whose accounts are

in controversy, were appointed upon a bill filed December 2, 1D02, by
the general creditors of the Lebanon Iron & Steel Company, the ap
pointment being secured upon the representation that the company was
doing an extensive and profitable business, and that the value of its
property largely exceeded the bonded and other indebtedness against
it, all of which could be saved to the unsecured creditors and stockhold
ers by proper management, under the direction of the court, but would
otherwise be speedily foreclosed and sacrificed. Notwithstanding the
views which were so expressed, the outlook, when carefully considered,
was not altogether a promising- one. The authorized bond issue of the
company was $~WO,OOO, of which only $61,000 had been placed outright,
the balance ($1:39,000) having been pledged to secure loans of $41,000,
and the floating indebtedness being $163,000 beyond that; and, far
from the expectations with regard to the receivership being realized,
it has only ended in piling up additional obligations, which the receivers
have practically nothing to satisfy. Starting out with available assets
of some $±O,OOO ($8,982.72 of accounts receivable and $30,845 of
personal property and materials), they are compelled to confess an in
debtedness of their own contracting of over $32,000, to say nothing of
an increase of secured loans of $2,000-$43,000 in place of $41,000
at the time of their appointment. To meet this they have only some
$7,300 cash in hand and collectible accounts, together with possibly
$4,516 of personal property with which they should be credited, mak
ing a net loss, as the result of 11 months' operations, of fully $60,000..
This showing is somewhat relieved by payments which were made by



74 151 FlmERAL REPOR'l'ER.

order of court for back wages, defaulted coupons, taxes, a mechanic's
lien, and certain life insurance premiums; aggregating, all told, as
it is said, some $13,000 or $14,000, although I have only been able to
partially verify this amount. But with due allowance for these pay
ments, whatever they were, a very serious discrepancy still remains, and
the question is 'vvhether the receivers or their creditors should be com
pelled to bear the loss.

The si:uation is not an easy, nor, indeed, a pleasant, one to deal with;
and, notwithstanding the unfavorable showing thus made for the
accountants, no counsel appeared to represent them at the argument,
and I am left to dispose of the case as best I may, without the benefit
of their assistance. The mistake in the case starts with the bill, the sale
purpose of which, as judged by the sequel, was to get a receivership and
stave off lien creditors. That, at least, is all that was done; four years
having elapsed since suit was begun, during which the case has not ad
vanced a step beyond the filing of the bill and friendly answer made by
the company confessing it, and the appointment of receivers under
it. I seriously doubt the authority of the court to entertain any such
case. It is not, as it will be noted, a bill to foreclose; neither can it
be justified as a proceeding to compel liquidation, there being no wind
ing-up statute in Pennsylvania upon which to predicate it against a
private business corporation such as the defendant company, nor any
general equity jurisdiction outside of that. Jacobs v. Mexican Sugar
Co., 130 Fed. 589. That something of the kind, however, is requisite,
is manifest. A managing receivership is never undertaken except with
the view to winding up the affairs of the company and a sale of its
property; the business being taken over and continued, in order that
the whole may be disposed of in the end as a going concern.
Kerr on Receivers (2d Ed.) 217, 278; Garclner v. Railroad, L. R.,
2 Ch. App. 201, 212; Waters v. Taylor, 15 Yes. 10. The only thing
in the present instance which looks that way is the prayer that the
plaintiffs' debt may be ascertained and decreed to be paid, to effect
which a sale might be necessary. Upon this slender thread, the bilI
being confessed (Tompkins v. Catawba Mills [C. C.] 82 Fed. 789),
:and no one seeming concerned to question it, I will assume that juris
,diction is complete, and, passing other things, will proceed to adjust
as best I can, the rights and liabilities growing out of this unfortunate
receivership.

In the proceedings before the master the burden was upon the ac
'CQuntants to justify and vouch the accounts which they had rendered,
so far, at least, as they were called in question by exceptions, and not
the contrary, as seems to have been the, idea of the master in disposing
of them. 2 Danl. Ch. Prac. 1226. So far as the mere matter of vouch
ing is concerned (that is to say, the production of receipted bills to
correspond with the disbursements claimed), the accounts having been
accepted and passed, I will take it for granted that this was sufficiently
done, although it is going a long way to accord this with respect to
the pay rolls, credit for which was apparently allowed without any at
tempt to prove or verify them. But the mere vouching and passing
of the accounts as they stand, as compared with the other questions,
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involved, after all, is a minor matter. The receivership, as is pointed
out above, has resulted in a large deficit, which presents the real issue;
and in view of it, it devolves upon the receivers to clear themselves
of the charge of mismanagement, which on the face of things is against
them. Receivers, no doubt, are trustees, and according to the estab
lished rule are not liable individually, unless they are shown to have
been in positive fault. 23 Am. & Eng. Ency. Law (2d Ed.) 1096.
But where, as here, they have run thousands of dollars behind, it
hardly meets the charge for them to simply say to those whom they
owe that they have nothing with which to pay, without any attempted
explanation.

The inability of the receivers to make ends meet is due in part to the
diversion of funds to the payment of matters with which they were not
directly concerned by virtue of their appointment or the general pur
poses of the receivership. These payments were made by order of
court, but ex parte, on petition of the receivers, and without opportunity
on the part of the excepting creditors to be heard until now with regard
to their validity, and are therefore only to be accepted as of prima facie
validity.

The first of these was for the back wages due to employes, but of
the propriety of this payment there can be no question. These wages
were a lien on the real and personal property of the company by rea
son of its insolvency (Act May 12, 1891 [Po L. Pa. 54]), and, upon
the appropriation by the receivers of the material and supplies on hand
to run the business, they were under direct obligation to see that these
claims were paid. It took $3,400 to do this, inste?d of $2,000, which
the court authorized. But that is not material. Payment had to be
made, whatever the amount, and was therefore justified. It may be
that, out of extra caution, steps should have been taken, in the manner
prescribed by the statute, to preserve these wage claims as liens upon
the real estate, in order to secure reimbt~rsement when the property
came to be sold, as it evidently must be eventually. But these claims
were liens upon the personal, as well as the real, estate, with apparent
ly no superior rights in the one over the other, so as to assure this; nor,
at that stage of the receiverShip, was there anything to suggest that it
would be necessary. Payment was made in order to release the per
sonal property, which was needed by the receivers in the business, of
which those who dealt with them, as well as the general creditors
whom they represented, thus got full and direct benefit.

The same is true of taxes past and current, which had to be paid or
the personal property would be liable to be levied upon, and which
the receivers therefore properly took care of, in order to protect it,
without any order.

The payment of the mechanic's lien of Samuel L. Light, however,
presents a different question. This was for material furnished in the
reconstruction of the plant prior to the receivership, amounting to
$1,092, and was superior in lien to the first mortgage bonds, or, at
least, to a part of them. The plea for its payment was that it ham
pered the receivers in trying to use the bonds to make loans, to have
it stand against the property. But this was not sufficient to justify
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it. It may have been desirable to give credit to the bonds, to which
the payment of the mechanic's lien no doubt contributed, but not at
the expense of the receivership, from which it abstracted just so much
money, which is now and was then badly needed to payoff creditors.
The representation by the receivers, upon which the order to pay was
obtained, was that they were in funds to do so. But this was not the
case, and they ought to have known it. In April, 1903, when the or
der was made, the iron business was badly demoralized, and the re
ceivers were evidently running behind, which any proper oversight of
their affairs would have made manifest. 'With clear sailing ahead of
them, the paying off of this lien might have been warranted, or, if it
was pressing, and had to be taken care of, an assignment would have
preserved it against the property, and afforded them protection. But
under the circumstances, and for the purpose advocated. payment
should not have been made, and the receivers must therefore make
good to their creditors what was so taken from them.

The payment of past-due coupons is in the same situation. There
were $3,030 of these, which the receivers got authority to pay the
latter part of June, 1903, representing that this could be readily done
out of current funds without detriment to the business; the inducement
suggested being that thereby all the bonds would be put in good stand
ing, without any default of interest, upon which a foreclosure could
be threatened. No doubt, in a general way, it was desirable to have
this so, particularly if the returns from the business warranted it, but
decidedly not at the expense of the solvency of the receivership, as was
the case; serious difficulty having been experienced for some little
time before that to keep things running. Had the real facts been
stated, as they ought, the order to pay would never have been given,
and it thus affords no protection to the receivers at this time, who must
assume responsibility for the misapplication.

Complaint is also made of the payment of insurance premiums on
the policy of $.25,000 upon the life of Richard J'deilly. This policy was
held by VV. H. Perry, of Providence, R. 1., who was the owner of
$iO,OOO of bonds, and had been turned over to him, at the time he took
the bonds in May, 1902, upon a guaranty that they would be redeemed
and paid within two years, with accrued interest and 5 per cent. pre
mium. This arrangement grew out of and goes back into transactions
with regard to the organization of the Iron & Steel Company and the
acquisition of certain of its property, upon which there is no need
to enter. The policy was a term policy. and had only a few years to
run, and the company was under obligation to pay the premiums and
keep the policy in force, in default of which Perry had the right to
surrender it, and apply the proceeds in accordance with the terms of
the guaranty. This he eventually did at the end of the two years, in
May, 1904, receiving $10,050 from the insurance company, which he
applied to the payment of interest and premiums, leaving $3,346 to
be credited on his bonds. Soon after the appointment of the receivers,
a premium on this policy became due, which they applied to the court
for permission to pay, and it was given. Unfortunately, however, as
in the other instances referred to, the facts upon which the order was
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obtained were not only meagerly, but in some material respects incor
rectly, stated. It was represented, for example, that the Iron & Steel
Con{pany was the owner of the policy, which was not the case, the re
version being in Mr. :Yleilly, from whom it emanated. Also, that some
$17,000 had been paid upon it, and that that was its present value,
which was far from true; the surrender value, a year and a half later,
being not much more than half that sum. The payment of these pre
miums was clearly a mistake, and the order of court, having been
obtained as it was, cannot be relied upon to justify it. The insurance
as it stood benefited a single preferred bondholder, to whom the policy
had been assigned as an inducement to take the bonds. It may be,
when realized, that the insurance would go to reduce their amount, as
it did in the end to a meager extent, the most of it, however, being ab
sorbed by the guaranty with regard to premium and interest. But, as
has been already said, the first concern of the receivers was the busi
ness which they were appointed to manage, and if anything was to be
diverted from that, they were bound to see that it could be safely done;
which, whatever may be said of it when the first premiums became
due, was clearly not the case as to the later ones. It may be, as a
diversion of income for the benefit of the bonds, these premiums can
be yet recovered out of the property ahead of the bonds, upon a fore
c:osure or other similar disposition of it, which is perhaps true, also,
of some of the other payments which have been discussed. But the
receivers must take the risk of that, and not their creditors, who are
not to be put off upon any such uncertain hope. The amount which
was paid on account of these premiums is left in some doubt by the
record, but, so far as I can make out, was between $2,000 and $3,000.
It will be for the master to determine this definitely upon the rehear
ing, if it becomes material. There were also policies upon the life of
::\1r. Light, somewhat similarly situated, with regard to which, how
ever, better counsels fortunately prevailed; the receivers, when the pre
miums came due, not deeming it advisable to pay them.

Even more serious, however, than the diversion of funds from the
business, is the charge of direct mismanagement, and chief in this is
the failure of the receivers to keep track of how the business was run
ning. So far as it was reasonably possible, according to ordinary busi
ness methods, it was clearly incumbent upon them to do so, and the fact
that almost from the beginning the plant was run at a loss, apparent
ly without their knowing it, calls for an explanation. How did this
come about? And what right had they to run into debt so tremen
dously as they did? The business was not their own, and they were
not in a position to take any chances with it; nor in putting them in
charge could it have been understood that they were to carry it on
regardless of results and at all hazards. This was not the kind of
management which the court looked for and had reason to expect.
The purpose of the receivership was to keep the property together,
in order to have it as a going concern, and not to dissipate it, and,
above all, the receivers were bound to see that they were not getting
behind, and to stop short if they were, until it was ordered otherwise.
If it fell upon them unawares, without fault of their own, and not-
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withstanding the exercise of due precaution, well and good; but this
is not to be taken for granted. The parties with whom they dealt
and who gave them credit had no means of knowing how it fared
with them. It was the receivers' duty to see to that, amI others had
a right to rely that they would. The burden, therefore, is on them
now to show that they took the proper steps to do so, in default of
which mismanagement stands confessed and personal liability follows.
That the condition of the business could have been readily ascertain
ed, there can be no serious question. This is done by means of cost
sheets, made up from time to time, by which the cost of production
is carefully figured out; and it was testified by those familiar with
iron and steel manufacturing that a business of this character could
not be safely carried on or kept within bounds without them. The
attempt to do so by the receivers invited just what happened, and can
not be regarded as other than a piece of gross mismanagement, for
which there is no extenuation. It cannot be ascribed to ignorance,
for Mr. Hess was familiar with the practice when business manager
for Mr. Coleman. The onlv excuse offered is that it involved so
much labor as to be practic~lly out of the question. An inventory
of the raw material was required each time, as it is said, as well as the
taking account of the finished product, both of which were complicated
and expensive; but others do not seem to have found this to be the case,
and, even if it were, if it was a necessary precaution, prompted by the
ordinary methods observed in a business of this character, it could not
be dispensed with upon any such plea. Instead of cost sheets, the
receivers seem to have relied on estimates made by Mr. Light, their
superintendent; but these were infrequent and superficial, taking only
the most general account of things, and amounting to little more than
a rough guess. The only safety was in an accurate figuring out in
detail of the various items entering into the cost of the product, which
conservative business methods, such as the receivers were bound to
pursue, imposed on them as a duty. To the failure to observe it is
directly attributable the contracting of debts. which they now have
no means of paying, and it follows, as a matter of justice, that they
must bear the lOSS occasioned bv this neglect. They admittedly knew,
fully two months before the mill was shut down, that they were losing
money, which would at least make them liable for the deficit during that
time; but, outside of and beyond that, they are responsible for what
ever from the beginning they might have prevented by the keeping of
cost sheets, which practically covers the whole indebtedness unpaid.

The arrangement with J. B. Newkirk & Co. was also a bad one,
and should not have been made. By it the receivers tied up the whole
of their product to a single customer, to whom they disposed of it at
a discount, and practically according to the figures he might name,
instead of taking advantage of the market, and placing it where it
would realize the most. It is true that they needed money, and it may
be that 2 per cent. is the usual charge for making advances upon ship
ments; but 30, or, at most, 60, days after they got started would have
put them in funds, and the power of the court would seem to have
been ample to give them credit and keep them running for that short
space, after which it would not have been necessary. At all events,
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the price was too high to pay for the accommodation. A private in
dividual might have taken advantage of it, compelled by his necessities,
but not a receiver, who is not supposed to resort to such extreme and
costly business expedients. No doubt the accountants had the advice
of counsel, but this was a business, and not a legal, matter, and the
advice of counsel, therefore, is of no consequence. It would have
been more to the point, in so important a matter, to have applied to the
court for direction. The comp'ete way in which the receivers put
themselves into the hands of their agents by this arrangement is shown
by the fact that, when the mill was finally shut down, all that was
coming to the receivers from sales was forthwith appropriated on ac
count of loans, although these were supposed to be for a definite time,
and to be amply secured by bonds which had been put up as collateral.
\Vhether this offset could be lawfully made, under the circumstances,
in view of the insolvency of the receivership, I will not undertake to
say.

Complaint is also made because Mr. Light was retained by the re
ceivers as superintendent of the mill, the Iron & Steel Company, as
it is said, having got into the existing difficulties because of his mis
management. 'With the mill turned over to Mr. Light, according to
this argument, and the finances to Newkirk & Co., no wonder that
the receivership was a failure. It must be confessed that the previous
business record of Mr. Light does not seem to have been altogether a
successful one; but, whatever it was, he was an iron man of consider
able experience, if not, indeed, of recognized ability, and was apparent
ly the only one immediately available. He was also intimately a.c
quainted with these particular works, as well as the men employed at
them, and was thus calculated to get the best returns therefrom; and
while his management was again a losing one, the receivers are not
so lllUt;n to blame for employing him to run the mill as in not exercis
ing proper supervision and control of the business outside of that, by
which this might have been largely, if not wholly, obviated.

The sale of the Lickdale Chemical Works is also criticised; and,
judged by the highly colored representations made with regard to their
earning capacity, in the prospectus on which the bonds were sought
to be floated, it might seem questionable. But the fact is that the com
pany only had a lease of this plant, and, according to their experience
with it, it did not pay the receivers to run it; it being cheaper, as they
found, to buy the charcoal which they needed than to try and make it
there. All that they owned or sold was the personal property in and
about it, for which they got a fair price; and while it may not have
been altogether provident to dispose of it to Mr. Light, who was not
financially responsib~e, the receivers have assumed the collection of the
balance which he owes, which is all that could be asked of them.

As already stated, for at least two months before they dosed down
the business the receivers admittedly knew that they were losing mon
ey. In view of this, and the insolvency which thus faced them, they
were bound to see from that time on, if not before, that one creditor
was not preferred above ?'lother; each being entitled to equal treat
ment, and to a pro rata payment from the available assets in their
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hands. The receivers awoke to the idea at last, but they should have
done so earlier. Instead of this, however, some creditors were paid
in full, while others only got a part, and some were put off without
anything. It is not possible from the data at hand to determine how
far preferences of this kind were given, but to the extent that they
were, the creditors who have now to take less than they otherwise
would are entitled to require that the receivers make good the dif
ference.

As the result of these conclusions, the account of the receivers must
go back for material readjustment, and it may be we'l to indicate just
how it is to be restated. The receivers will be charged with the avail
able assets which came into their hands at the beginning of the re
ceivership, including accounts receivable and materi"l and supplies,
as determined by the corrected inventory, and also with all moneys
received by them from the business outside of that. They will be
credited, on the other hand, with the disbursements made, the uncol
lectible accounts which they have on their books, and other undis
posable assets. In order to meet the claims of creditors, they will be
further surcharged with an amount, which, with the cash on hand and
the available assets, treated as such, will be sufficient to pay in full
the unsecured outstanding indebtedness of the receivership and the
cost of the accounting, which they must also bear. To prevent mis
understanding, it may be well to note in this connection that while all
the matters which have been considered contribute, e2.ch to the extent
that it goes, to this result, this is particularly true of the charge of mis
management in running the business at a loss, without the ordinary
checks by which it would have been prevented, to which the contract
ing of the unpaid indebtedness, without anything to meet it, is directly
traceable, and which is thus, of itself, sufficient to sustain the sur
charge which it is unfortunately found necessary to make.

Included in the indebtedness to be taken care of are, of course, the
fees of counsel; but not as a preferred c1aim, as allowed by the master,
nor to an amount exceeding $1,000, which is the full value, in my
judgment, of the services rendered by the three counsel associated to
gether in directing the receivership, and which is not to be increased
by reason of numbers. The special counsel employed to resist the
efforts of creditors who got judgments, and levied upon the personal
property in the hands of the receivers, has been sufficiently compensat
ed, as it seems to me, by the amount already paid. The attempts to
stay execution in the common pleas and superior court, upon which
more is claimed, were useless as we!1 as futile. Had application been
made to this court, as it had to be in the end, it would have saved all
this trouble and expense; the property being in the charge of the court,
whose authority was ample to see that it was not disturbed.

The exceptions, to the extent indicated, are sustained, and the ac
counts of the receivers are referred back to the master, with directions
to restate the same in the manner pointed out, and thereupon to dis
tribute, to the parties entitled thereto, the balance with which the ac
count.:Ll1ts are thereby found to be chargeable.
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In re FLEISCHER.

(District Court, S. D. New York. February 7, 1907.)
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BA]'\"KRUPTCy-EXAMINATION OF BAXKRUPT-POWEllS OF COURT.
An alleged bankrupt for whose property a reeeiver has been appointed

in involuntary proceedings pending a llt'aring" on the petition is a "bank
rupt whose estate is in proc'ess of administration under this aet," within
the meaning of Bankr. Act .Tuly 1, 1898. c, ;'41, § 21a, :~O Stat. GG2 [D. S.
Compo St. 1901. p. 341l0] , and on application by the receiver tile court may
order him to appear for examination thereulHler ; and aside from such see
tion the court has authority to mu],e such un order under the general
equity powers conferred upon it by the act.

In Bankruptcy. On motion to vacate order for examination of
alleged bankrupt.

Goldfogle, Cohn & Lind and Mr. Cohn, for the motion.
James, Schell & Elkus and Mr. Rosenberg, opposed.

HOUGH, District Judge. An involuntary petition having been
filed against Fleischer, and a receiver appointed, an order was entered
directing the person proceeded against to appear before the court or
a commissioner thereof and submit to an examination touching his
acts, conduct, or property. The motion is to vacate this order, in that
the court had no jurisdiction to grant the same prior to Fleischer's
adjudication.

The order in question is in assumed compliance with section 21a of
Bankr. Act July 1, 1898, c. 541, 30 Stat. 55:2 [D. S. Compo St. 1901,
p. 3430], and the motion to vacate rests upon the proposition that
Fleischer (before adjudication) is not a person "whose estate is in
process of administration under this act." It is not denied that the
application for the order, having been made by a receiver, was made
by an "officer," and therefore to that extent proper. In re Fixen, 2
Am. Bankr. Rep. 822, £lei FecI. 748. And the same case furnishes
authority for the action of the receiver in proceeding to examine the
alleged bankrupt prior to his adjudication. This motion, however,
challenges the authority of that case by criticising the word "adminis
tration" as found in the section of the act referred to. In my opinion
this criticism is ill founded. The word is not used in the act with anv
technical or narrow meaning. To administer is "to control or regu
late in behalf of others" (Cent. Diet.), and this is exactly what a re
ceiver in bankruptcy does, and must do, with the property of one
against whom a petition has been filed. It is the very object of his
appointment to control and regulate on behalf of the creditors of the
alleged bankrupt the property concerning which the investigation is
to take place. It is a matter of common knowledge that orders, under
circumstances similar to the present, have long been made in this cir
cuit. The same practice was evidently pursued in the South Carolina
district (In re Knopf, 16 Am. Bankr. Rep. 432, 144 Fed. 245), and it
is within the knowledge of most practitioners that the same course
is pursued by the federal courts sitting in the principal commercial
cities of the Union. The practice, however, is older than the present
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act. Under the st;::.tute of 18,11 the then judge of this court required
an examination before adjudication. Ex parte Lee, Fed Cas. No.
8,178. So, also, under the act of 1867 an examination might be had
"before the appointment of the assignee" upon cause shown (In re
Gilbert, Fed. Cas. No. 5,410), while in Re Salkey, Fed. Cas. No.
12,;252, it was distinctly held that the power of the court was "plenary
prior to the adjudication, not only over the debtor's property, but over
his person," and that, therefore, he might be examined fully before he
defmitely became a bankrupt by the adjudicating decree.

It is, I think, also well argued on behalf of the receiver that ample
power to support the order objected to is to be found in the general
equity powers of the bankruptcy court as conferred ar,d explained by
the act itself and the decisions thereunder. The cor struction inva
riably placed upon federal bankruptcy statutes has, in the language of
Judge Betts (Ex parte Lee, supra), been to hold that [he bankruptcy
tribunal "is also authorized to proceed summarily a~ in chancery,"
and, reasoning from that analogy, under the statute then in force,
that learned court continued:

"In summary proceedings In equity It Is the ordinary pract tce to send mat
ters before a master in chancery for examination. • • • [The alleged
bnnluupt] Is therefore bound to go before a commissioner /c'or examination
before he Is declared bankrupt."

Nor are the powers of the courts to which the adn"inistration of
the present bankruptcy law is intrusted any more can fined. In Re
Lipke, 3 Am. Bankr. Rep. 569, 98 Fed. 970, Judge }trown of this
court held that, under "the broad powers at law and i 1 equity con
ferred upon the District Courts in ba.nkruptcy proceed ings," it was
competent "to issue an order in the nature of a writ of ne exeat"
whenever such process became necessary for the enfore ernent of the
provisions of the bankrupt act. And this because such Wi it was one of
"familiar use in equity." In Re Levi & Klauber, 15 Am. Bankr. Rep.
294, 142 Fed. 962, 74 C. C. A. 132, the Circuit Court of Appeals for this
circuit declared that "under the present act proceedings upon an
[involuntary] petition have the ordinary incidents of a hearing in
equity," and obviously such condition of affairs arises immediately
upon the filing of the petition, for such a petition is "a caveat to all the
world and in effect an attachment and injunction." Mueller v. Nugent,
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. Regarding, therefore,
an involuntary petition as the beginning of an action in equity in
which an attachment and injunction instantly issues, it does not ap
pear to me to be open to doubt that the moment a receiver is appointed
for the purpose of making the attachment fruitful and enforcing the
injunction that the administration of the estate has begun, and an in
vestigation thereinto is not only proper and necessary, but explicitly
authorized by the act.

It is also to be noted that by section 1, subd. 4 (30 Stat. 544 [U. S.
Camp. St. 1901, p. 3418]), the word "bankrupt" includes an alleged
bankrupt, so that no argument can be based upon the use of the former
word in section 21a. Assuming that the proceedings upon an involun
tary petition are of the nature of a summary proceeding in equity, it
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is obviously important to observe that section 2, subd. 3 (30 Stat. 545
[U. S. Compo St. 1901, p. 3421D, authorizes the court to appoint
receivers "to take charge of the property of bankrupts [including al
leged bankrupts] after the filing of the petition" and to (15) "make
such orders * * * in addition to those specifically provided for
as may be necessary for the enforcement of the provisions of this act" ;
while the enumeration of powers contained in section 2 concludes with
the significant statement that the grant of enumerated powers shall
not "be construed to deprive a court of bankruptcy of any power it
would possess were certain specific powers not herein enumerated."
It fol1ows, therefore, that entirely apart from the to me ample lan
guage of section ,21a the order herein complained of may and should
be sustained if it, or any analogue thereof, would be allowable in the
conduct of an action in equity in a court of plenary jurisdiction. In
New York, therefore, under the act of March D, 18~)2 (27 Stat. 7, C. 14
[U. S. Compo St. 1901, p. 6GJ ])-provic1ing- that depositions of wit
nesses may be taken in the mode prescribed by the laws of the state
in which the federal courts sit-the provisions of the Code of Civil
Procedure with respect to examinations before trial are ample for
the purpose sought to be attained by the order under consideration.
I think, also, the same result may be reached under the equity rules.
Under section iJO, Act July 1, 18D8, c. 541,30 Stat. 554 [D. S. Compo
St. 1D01, p. 34M] ; general order No. 37 (89 Fed. xiv; 3,2 C. C. A.
xxxvi), has been promulgated by the Supreme Court of the United
States. This order establishes the rules of equity practice as regulat
ing procedure in bankruptcy so far, inter alia, as taking testimony is
concerned, and equity rule No. 70 provides for the examination of a
"single witness to a material fact even before defendant's answer,"
and it appears to me obviously true that an alleged bankrupt as to his
own business dealings is eminently a single witness to a material fact.

The desirability and importance of promptly conducting an investi
gation into the affairs of any person petitioned into the bankruptcy
court has been too often shown to be open to doubt. To wait until
adjudication to ascertain from the bankrupt's own lips the situs of his
property and his own explanations of the situation in w'hich the credit
ors find themselves is in many cases giving to those guilty of fraud
just the necessary time to permit the fraud to be consummated and the
fruits thereof secured. In my opinion it is not too much to say that
a skillful and vigorous use of early examinations of involuntary bank
rupts is the one thing which enables creditors to prevent this statute
being easily turned into a shield for dishonesty and a potent aid to
fraud.

The motion is denied.
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UNITED STATES v. CHICAGO, ST. P., M. & O. RY. CO et a1. SAME v.
GREAT NOR'l'HEll.'IJ" RY. CO. et aI. (four cases). SAME v. WISCONSIN
CE-NT. RY. CO. et aI. SAME v. MINNEA:POLIS & ST. L. R. CO. et a!.
SAME v. AMES-BROOKS CO. SAME v. DULUTH-SUPERIOR MILLING
CO. :SAME v. 3'IcCAULL-DINSMORE CO.

(District Court, D. Minnesota, Fourth Division. Jannary 26, 1907.)

Nos. 3,616-3,625.

1. CARRIERS-INTERSTATE C01n.mnCE-IN1l1CTMENT FOR GIVING REBATES.
In an indictment based on section 1 of the I~lkins act (Act Feb. 19, 1903,

c. 708, 32 Stat. 847 ru. S. Compo St. Supp. 1905, p. 59!)]), charging fiU inter
state carrier with the giviII~ of rebates, where it is averred that defend
ant received the legal rate, lllld granted and paid to the shipper a certain
rebate or concession, whereby it transported the property shipped at less
than the legal rate, it is not neeessary to allege a prior agreement for
such rebate, nor need the indictment negative the existence of conditions
01' circulllRtances which might render the pa~'ment legal; that being a
matter of defense.

2. STATUTES-EFFECT OF REPEAL OF PENAL STATUTE-STATUTORY RULE OF CON

STRUCTION.
Rev. St. § 13 [U. S. Compo St. 1901, p. 6], which provides that "the repeal

of any statute shall not have the effect to release or extinguish any pen
alty, forfeiture, or liability incurred under such statute, unless the re
pealing act shall 1"0 expressly provide, and such statute shall be treated as
still remaining in force for the purpose of sustaining any proper action or
prosecution for the enforcement of such penalty, forfeiture, or liability,"
was not an attempt to limit the power of succeef]ing CongresRes; but it
merely prescribes a rule of eonstruction, binding upon the courts, as
a substitute for the common-law rule with respect to the effect of a re
pealing statute as a release from penalties and prosecutions for offenRes
committed under the statute repealed, and under it the repeal of a pena'l,
statute extinguiRhes no penalties previously incurred thereunder, in the
absence of an express extinguishing clause in the repealing act.

3. CARRIEHS-AcT REGULATING INTERSTATE C,ulRmRs-I~FFECT OF REPEAL OF

PRIOR STATUTES.
Section 10 of the Hepburn act (Act June 29, HJ06, c. 3591, 34 Stat. 5(5),

relating to rates of interstate carriers, wlrich provides that "all law>; and
parts of law>; in conflict witlr tire provisions of this act are hereby re
pealed, but the amendmrnts herein provided for shall not affect canRes now
pending in courts of the United States, but such causes shall be prosecuted
to a conclusion in tire manner heretofore provided by law," wlrell con
strued in accordance with tire rule prescribed by Rev. St. § 13 [U. S.
Compo St. 1901, p. 6], does not relieve offenders under section 1 of the El
kins Act (Act Feb. 19, 1003, C. 70S, 32 Stat. 847 [U. S. Compo St. Supp. 1905,
p. iiD9]), from subRequent indictment and prosecntion for such offenses, bnt
merely relates to the mode of procedure to be followed in pending causes.

At Law. The above-entitled actions came on to be heard, at Min
neapolis, in said district, on the 13th day of December, 1906, on the de
murrers herelofore filed by the defendants to the indictments therein.

Charles C. Houpt, Paul A. Ewert, and J. M. Dickey, for the United
States.

,Thomas \Vilson, for defendants Chicago, St. P., M. & O. Ry. Co.
and others.

C. A. Severance, for defendants Ames-Brooks Co. and others
Wm. R. Begg, for defendants Great Northern Ry. Co. and others.
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George R. Seavers, for defendants Minneapolis & St. L. Ry. Co. and
others.

\Valter D. Corrigan, for defendants \Visconsin Cent. Ry. Co. and
others.

?,IORRIS, District Judge. The first ground on which the demurrers
in these cases are rested is that the indictments do not charge a viola
tion of th~ statutes in force at the date of the doing of the illegal acts.
The particular allegations to which attention is directed are as follows:

"'l'hat on the 26th day of Deeember, ]905, the said Speneer Grain Company
did deliver " " " one ear load of oats " * * eonsigned to Cargill Com
mission Company, Duluth, Minnesota, to the said eommon earrier aforesaid
{the defendant railway eompany), at said eity of :\linneapolis, for transporta
tion bv said common earrier * " * bv interstate C'Ommeree to said eit\' of
Dnluth, and the said common earrier did imnlPdiately upon and in pnrsn;llce
of snch delivery of said property so transport the same by interstate commeree
oyer its said ronte, or the line of railway hereinbefore mentioned, rnnning from
thl' said city of Mimll'apolis to the saill city of Dnluth, * " " and the said
Rpellcer Grain Company did thereupon pay to the said common carrier, and
the said common tarrier did receive from said Spencer Grain Company, the
freight rates and charges for the transportation of said property set forth in
the tariffs and schedules then showing the legal rates and charges established
nr said common tarrier for sueh Ren'ices then in foree and effed upon its
said route, to wit, five centR per eaeh one hundredpounds, * * " and that
the Raid Chic-ago, :"t. Panl, Minneapolis & Omaha Hailway Company, the said
H. M. Pearce, E. B. Oner, and F. C. Gifford, officers and agl'nts of the said
Chieago, St. Paul, Minneapolis & Omaha Railway Company as aforesaid. did on
the 15th day of Feh"1lilry, A. D. 190n. * * " willfully and nnlawfully grant
and pay to the said Sp.eilcer Grain Company, a corporation, as afnJ'f'said. cer
tain rebates of the saill freight ratf'R and charg-es ~o paid n~ afOl'('Rnill and eer
tain concessions inresped to the ~ai(j transpoJ'tation of Raid prop"rty. whereny
the said property was hy said corporation common carrier trall~JloJ'j"d in said
interstate eommeJ'ce from the said dty of Jlinneapolis to the RH ill city of Du
luth * " " at a IPRS compensation and rate than that n~llllell thl'J'"for in
the said tariffs and Rl'11l'dules; that i~ to say, a r"bnte. refund. and eoneession
of one-half cent pl'r hushel on eaeh bnshel of said oats."

The contention, if I understand it. is this: That, if the fnll amount
of the legal schedule rate was in form paid and received as a cover or
fraudulent device pursuant to a prearrangement or understanding
that less than the legal tariff rate should be in fact paid and accepted
for the services rendered, it should have been so charged in the in
dictment. The arvument proceeds upon the assumption that the in
clictment was based upon sections 2, 3, and 6 (particularly section 6),
()f "An act to regulate commerce," approved Februarv 4, 1887 (:rt
Stat. 379, 380, c. 104, [D. S. Compo St. 1901, pp. 3155, il-156]). and the
:Jets amendatory thereof prior to the passage of the act of June 29.
JH06, commonly known as the "Hepburn Act" (Act Tune 2D, I~JOG, c.
:Fi!J1, :34 Stat. 584). It is sufficient to say, in answer to this, that the
indi~tment is not based upon said sections, hut is based upon the first
section of the "Act to further regulate commerce with foreign nations
8.nd among the states," approved February 19, 1903, commonly known
as the "Elkins Act" (which I shall hereafter fully set forth s'o far as
may be necessary in the consideration of this case), .and that under said
section of the latter act no such allegation is necessary.
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The argument further proceeds, as I understand it, upon the theory
that if it were conceded that the defendant, without any prearrange
ment or understanding, express or implied, at some time after the
service was performed and paid for, refunded to a shipper a sum equal
to a given per cent. of the tariff before paid, that would not necessa
rily be a violation of any federal statute, because, if the defendant rail
way company, on account of certain conditions or circumstances, found
it necessary, in order to compete with a rival company and to build
up a through business over its line and the Great Lakes to the East,.
to pay the cost of transferring such grain, after it had been trans
ported over its line, through an elevator to the vessels, or what would
be on principle the same, having an elevator of its own, to pass the grain
through it without charge, by first receiving the rates and charges
set forth in the published tariffs and schedules, and afterwards refund
ing to the shipper the cost of such transfer, or if, in order to compete
with a rival company, it offered and gave to the shipper of such
grain storage free in its elevator while awaiting shipment, or for such
grain it furnished side tracks and the use of its cars, without charging
demurrage, while awaiting shipment, by first receiving the published
rates and charges and afterwards refunding to the shipper the cost of
such storage or demurrage, hoping thus to build up such a traffic over
its line, that wonld not be illegal.

It is sufficient to say, in answer to this contention, that even if such
conditions or circumstances, if they actually existed, might be shown in
defense (which I extremely doubt, but which I do not think it necessary
now to decide), it was not necessary under the Elkins act, in addition
to the allegation that the defendant did on the 15th day of February,
1906, willfully and unlawfully grant and pay certain rebates and con
cessions in respect to the transportation of the grain, ,,,hereby the said
grain was transported in interstate commerce from the city of 11:in
neapolis to the city of Duluth at a less compensation and rate than that
named therefor in the published tariffs and schedules, to make any al
legation negativing the existence of such conditions or circumstances.
It seems to me, therefore, that this ground of demurrer is not well
taken.

The second ground on which the demurrers are based is that. since
the passage of the act entitled "An act to amend an act entitled 'An act
to regulate commerce,' approved February 4, 1887, and all acts amend
atory thereof, and to enlarge the powers of the Interstate Commerce
Commission," approved June 29, 1906 (Acts First Sess. 59th Congo
1905-06, pt. 1, p. 584, C. 3591), commonly known as the "Hepburn
Law," and which I shall hereafter for the sake of brevity refer to as
the "Hepburn Law," there can be no prosecutions under the first sec
tion of the law commonly known as the "Elkins Law" (Act Feb. 19,
1903, c. 708, 32 Stat. pt. 1, p. 847 [u. S. Compo St. Supp. 1905, p.
599]), and which I shall hereafter, for the sake of brevity, refer to as
the "Elkins Law," for violations of said law except in cases where the
prosecutions were pending at the time of the passage of the Hep
burn law; in other words, that only those offenders against the first
section of the Elkins law against whom causes were pending at the time
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·of the passage of the Hepburn law can now be prosecuted. Section 1
·of the Elkins law, in so far as it is necessary to consider it here, pro
vides as follow"s:

..... ... ... It shall be unlawful for any person, persons, or corporation to
·offer, grant, or give or to solicit, accept, or receive any rebate, concession, or
-discrimination in respect of the transportation of any property in interstate
or foreign commerce by any common carrier subject to said act to regulate com
merce and the acts amendatory thereto whereby auy such property shall by
any device whatever be transported at a less rate than that named in the tar
iffs published and filed by such earrier, as is required by saiu act to regulate

·eommerce and the aets amendatory thereto, or whereby any other advantage
'is given or discrimination is praeticed. li;very person or corporation who shall
offer, grant, or give or solicit, aecept or reeeive any such rebates, concession,
or discrilliination shall be deemed guilty of a misdemeanor, and on conviction
thereof shall be punished by a fine of not less than one thousand dollars nor
more than twenty thousand dollars. In all convictions occurring after the
passage of this act for olfenses under said acts to regulate commerce, whether
committed before or after the passage of this act, or for olfenscs under tbis
section, no penalty shall be imposed on the convicted party other than the fine
preseribed by law, imprisonment wherever now preseribed as part of the pen
alty being hereby abolished. Every violation of this section shall be prosecuted
in any court of the United States having jurisdiction of crimes within the dis
trict in which such violation was committed or throllg!l which the transporta
tion may have been conducted; and whene\"er the offense is begun in one ju
risdiction and completed iu another it may be dealt with, inquired of, tried,
(tetennilled, and punished in either jurisdietion in the same manner as if the
offense had been aetually and wholly committed therein.

"In construing; and enforcing the IJl'oyisiolls of this section the act, omission,
or failure of any offieer, agent or other person acting for or employell by any
eommon ('atTier aeting within the scope of his employment shall in every case
he also deemed to he the act, omission. or failure of such carrier as well as
that of the person. \Yhenever any carrier files with the Interstate Commerce
Commission or publishes a particular rate under the provisions of the act to
regulat!' commerce or acts amendatory thereto, or participates in any rates so
filed 01' published, that rate as against such carrier. its officers, or agents in
allY prosecution hegun under this act shall be conclusively deemed to be the
legal rate. and any departure from such rate, or any offer to depart therefrom,
shall lw deemed to be an offense under this section of this act."

Section 2 of the Hepburn law amcnds the foregoing section of the
Elkins law as follows:

..... * ,. It shall be unlawful for any person, persons or corporation to
offer. grant. or give, or to solicit, accept, or receive any rebate, concession, or
discrimination in respeet to the transportation of any property in interstate or
foreii,'11 commerce by any eommon carrier subjeet to said aet to regulate com
merce and the acts anwndatory thereof whereby any such property shall by
any device whatever be transported at a less rate than that named in the tar
iffs published and filed by such carrier, as is required by said act to regulate
('Omillerce and the aets amendatory thereof, or whereby any other advantage is
given or diRerimination is praeticed. Every person or corporation, whether car
rier or shillper, who shall, lmowingly, offer, grant, or give, or solicit, accept, or
receive any such rebates. conceRsion, or db;crimination shall be deemed guilty
of a misdemeanor, and on conYiction thereof shall be punished by a fine of
not less than one thousanil dollars nor more than twenty thousand dollars:
Provided, that any person, or any officer or direetor of any corporation subject
to thi:> provisions of this act, or the act to regulate commerce and the acts
amendatory thereof, or any receiver, trustee, less.ee, agent, or person acting
for or employed hy any sueh corporation. who shall be convicted as aforesaid,
shall, in addition to the fine herein provided for, be liable to imprisonment in
the penitentiary for a term of not exceeding two years. or both such fine and
imprisonment, in the discretion of the court. Every violation of this section
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shall be prosecuted in any court or the United States having inrisllietiGll of
crimes within the district in which such violation was, committed, or throngh
which the transportation may have been conducted; and whenever the of[ense
is begun in one jurisdiction and completed in another it may be dealt with, in
quired of, tried, determined, and punished in either jurisdiction in the sallli~

manner as if the offense had been actually and wholly committed therein.
"In construing and enforcing the provisions of this section, the act, omis

sion, or failure of any officer, agent, or other person acting for or employed by
any common carrier, or shipper, acting within the scope of his employment,
shall in every case be also deemed to be the act, omission, or failure of such
carrier or shipper as well as that of the person. Whenever any carrier files
with the Interstate COlllmerce Commission or publishes a particular rate under
the provisions of the act to regulate commerce or acts amendatory thereof, or
participates in any rates so filed or published, that rate as against such carrier.
its officers or agents, in any prosecution begun under this act shall be conclu
sively deemed to be the legal rate, and any departure from such rate, or any
offer to depart therefrom, shall be deemed to be an offense under this section
of this act."

It will thus be noticed that by the Hepburn law section 1 of the
Elkins law was amended by inserting after the words "every person
or corporation," in the clause declaring the parties guilty of a mis
demeanor, the words "whether carrier or shipper," and also by insert
ing in said clause, after the words "who shall" the word "knowingly";
by striking out the clause providing that no penalty shall be imposed
other than a fine, and inserting in lieu thereof the proviso, in sub
stance, that any person, or any officer or director of any corporation
subject to the provisions of the act, or any receiver, trustee, lessee,
agent, or person acting for or employed by any such corporation, shall.
in addition to the fine, be liable to imprisonment in the penitentiary
for a term not exceeding two years, or both such fine and imprison
ment, in the discretion of the court; and by inserting after the word
"carrier," in the two instances in which said word appears in the sec
ond paragraph, the ,vords "or shipper."

Section 10 of the Hepburn law, which I shall hereafter for the sake
of brevity refer to as "section 10," reads as follows:

"Sec. 10. That all laws and parts of laws in conflict with the provisions of
this act are hereby repealed, but the amendments herein provided for shall not
affect eauses now pendin.~ in eourts of the United States, but sueh causes shall
be proseC'Uted to a conclusion in the manner heretofore provided by law." 34
Stat. 5!.l5.

Section 4 of an act entitled "An act prescribing the form of the
enacting and resolving clauses of acts and resolutions of Congress and
rules for the construction thereof," approved February 25, 1871 (chap
ter 71, 16 Stat. 432; Rev. St. U. S. [2d Ed.] 1878, p. 2, c. 2, § 13;
U. S. Camp. St. 1901, p. 6, § 13), which I shall hereafter refer to as
"section 13," reads as follows:

"Sec. 13. The repeal of any statute shall not have the effect to release or ex
tinguish any penalty, forfeiture, or liability incurred under such statute, unless
the repealing act shall so expressly provide, and such statute shall be treated
as still remaining iIi force for the purpose of sustaining any proner action 01'

prosecution for the enforcement of such penalty, forfeiture, or liability,"

The defendants here were indicted, after the passage and going into
effect of the Hepburn law, for violations of the first section of the
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Elkins law alleged to have been committed before the passage of the
Hepburn law. The contention, as I understand it, is this: That by
section 10 of the Hepburn law section 1 of the Elkins law was re
pealed, and that by inserting after the words of repeal in section 10
the clause, "but the amendments herein provided for shall not affect
causes now pending in courts of the United States, but such causes
shall be prosecuted to a conclusion in the manner heretofore provided
by law," Congress by necessary implication evinced its clear intention
to save only such criminal prosecutions under section 1 of the Elkins
law as were then pending in the courts of the United Sta~es, and to
release from prosecution all those who had violated that section, but
against whom prosecutions were not then pending.

I do not think it neces~~ry to consider the question so fully and
elaboratelv discussed bv counsel for the defendants in their briefs and
at the oral argument, ci'ing many cases, as to whether or not the first
section of the Elkins law has been repealed and superseded by the
Hepburn law. It was conceded on the argument by the counsel for
the government that not only was the said section of the Elkins law
expressly repealed by section 10 of the Hepburn law, by the words
"that all laws and parts of laws in conflict with the provisions of this
act are hereby repealed," but that, even in the absence of those words,
it must be held to have been repealed under the rule laid down in the
case of U. S. v. Tynen, 11 Wall. 88, 20 L. Ed. 153, wherein the court
declares:

"When there are two acts on the same suhject, the rule is to give effcct
to both, if possihle; hut, if the 1\vo are repugnant in any of their provisions,
the latter act, without any repealing clause, operates to the extent of the
repugnancy, as a rcpeal of the first. And evcn where two acts are not in ex
press ter111S repugnant, yet, if the latter act covers the wholc suhject-matter of
the first, and embraces new provisions, plainly showing that it was intcnded
as a substitute for the first act, it will operate as a repeal of that act."

The only question here to be considered is whether or not the
clause after the repealing words in section 10 above set forth has the
effect by necessary implication, when used in connection with said
repealing words, notwithstanding the provision of section 13 above
set forth, to release from criminal prosecu<ion uncler the first section
of the Elkins law those who had violated that law prior to the passage
of the Hepburn law, but who had not been indicted prior to the passage
of the Hepburn law.

Among the numerous cases cited by counsel I find only one which
bears upon the exact ques'ion now uncler consideration, and that is
the case of Lang et al. v. U. S., 133 Fed. 201, 66 C. C. A. 2515. In the
case of U. S. v. Hague (C. C.) 22 FecI. 70G, it does not appear that
section 13 was called to the attention of t1'e court or was considered bv
the court. If it was, the decision is exadlv contrary to that in U. S.
v. Reisinger, 128 U. S. 398, 9 Sup. Ct. 9!J, ;32 L. Ed. 480. In the latter
case section 13 was considered by the Supreme Court of the United
States, and they there held that the words "penalty," "liabili<v," and
"forfeiture," used in section 13, apply to crimes and the punishments
therefor, and that that section abrogated the rule of the co111111on law
that the repeal of a statute operates· as a remission of all penalties for
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violation of it, committed before its repeal, and a release fro111 pros
ecution therefor after said repeal, unless there be either a clause in the
repealing statute, or a provision of some other statute, expressly au
thorizing such prosecution, and that that section contained such a pro
vision. This case is not, I think, in point, except as above indicated, be
cause of the difference in the language of the repealing sections there
and here.

In the case of State v. Showers, 34 Kan. 269, 8 Pac. 474, cited with
approval by Judge Jenkins in the Lang Case, and declared by him to
be on all fours with that case, the Kansas statute then being considered,
was as follows:

"Section 1. In the construction of the statutes of this state the following
rules shall be observed, unless such construetion would be inconsistent with
the manifest intent of the Legislature, or repngnant to the context of the stat
ute: First. The repeal of a statute does not revive a statute previously re
llealed. nor does such repeal affect any right which acerlwd, any dnty imjJosed.
any penalty ineurred. nor any proceeding commenced under or by virtue of the
statute repealed. The provisions of any statute, so far as they are the same as
those of aAY prior statute, shall be construed as a continuation of such IlL'O,-i
sions, and not as a new enactment." Compo Laws 187ll, c. 10!.

The repealing clause there being considered was as follows:

"Sec. 19. Original sections 2, 3, 4, 7. 8, 9. 12, 13 and 21 of the said aet, to
whieh this act is amendntory and supplemental, arp hereby repealed. All pros
ecutions pending at the time of the takin~ effed of this act shall be continue!l
the same as if this act had not been passed."

It w111 be noted that the words of the Kansas statutes above quoted
are far from identical with those of the federal statutes now being con
sidered. The Kansas statute of construction contains the \'iords "un
less such construction would be inconsistent with the manifest intent
of the Legislature, or repugnant to the context of the statute," and thus
lea'ies open to the courts the application of the recognized canons of
construction to ascertain from the language of the repealing statute
and the context of the statute the intent of the Legislature. There arc
no such words in section 1;1, and the Kansas statute does not provide.
as does section 13, that the repeal of any statute shall not have the
effect to release or extinguish any penalty, forfeiture, or liability under
the repealed statute, unless the repealing act shall so expressly provide.
Under the Kansas statute it was not necessary to expressly provide in
the repealing act that a certain class of offenders shall be released from
prosecution, but under the federal statute it is imperative that there
should be such an express provision. The words "unless the repealing
l.ct shall so expressly provide" differentiates the two statutes, and in my
'Tii1ion make the Kansas case of little, if any, value in determining the
quc,tion now under consideration.

The case of Lang et al. v. D. S., supra, is, I think, on all fours
,vith the one at bar, and is the onlv one in all the cases cited that
bears on the exact question now beil{g discussed. In that case section
:l of the act of March 3, 1875 (18 Stat. '177, c. 141 [D. S. Compo St.
IHO], p. 1286]), under which plaintiffs in error were indicted, was
amended, repealed, and superseded by section 3 of the act of March
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3, 1903 (32 Stat. 1214, c. 1012 [U. S. Compo St. Supp. 1905, p. 276]).
Section 28 of the latter act reads as follows:

"Sec. 28. T'hat nothing contained in this act shall be construed to affect any
prosecution or other proceeding, criminal or civil, begun under any existing act
or any aets hereby amended, but such prosecutions and other proceedings, crim
inal or civil, shall proceed as if this act had not been passed." 32 Stat. 1220.
e. 1012 [D. S. Compo St. Supp. 1005, p. 268].

And the thirty-sixth section of the latter act was as follows:
"Sec. 36. That all acts and parts of acts inconsistent with this act are hereby

repealed: Provided, that this act shall not be construed to repeaL alter, or
amend existing la";,, relating to the immigration, or exclusion of, Chinese per
sons or persons of Chinese descent." 32 Stat. 1221, c. 1012 [D. S. Compo St.
Supp. 1005, p. 290].

The prosecution under review in that case was, as is the case here,
'commenced after the passage of the latter act, and was for an offense
under the former act. The plaintiffs in error were sentenced to the
penitentiary at hard labor, Lang for the period of three years, and
Lewis for the period of two years, and each to pay a fine of $100 and
costs of suit; and the petition in error was to reverse those judgments.
The contention was the same there as here, and the judgments were
affirmed. The judges sitting in the Court of Appeals, however, were
divided, two of them, Judges Grosscup and Baker, concurring in the
affirmance of the judgments, but on different grounds, and the other,
Judge Jenkins, dissenting and differing with both of the other judges.
Judge Grosscup based his opinion upon what hii associate Judge Jen
kins was pleased to term "a subtlety of grammar," holding that the
word "begun" there used meant "which have already been begun or
which may hereafter be begun." Thus construing the word "begun,"
it was not necessarv for him to consider section 13, and he refers to it
in his opinion only'inferentially, if at all.

It is contended by counsel for the defendants here that the language
used by Judge Grosscup indicated that, if he had found it necessary
to consider section 13, he would have concurred with Judge Jenkins.
To my mind some of that language would seem to indicate the contrarv.
Certainly it might have been said there, as is contended here, that the
proviso contained in section 28 might have been left out altogether,
because all prosecutions under the old law would have been saved by
section 13. So that, I think, we may throw out of consideration the
opinion of Judge Grosscup as not in any way enlightening us upon the
question here under consideration. As I have heretofore said, Judge
Jenkins cited the case of State V. Showers, supra, and declares that it
is on all fours with the case then being considered. The learned judge
holds that the word "begun," there used, meant "already begun." He
quotes section 13, and then he pursues exactly the same argument as
that made by counsel for the defendants in the case at bar. I quote
a portion of what he says:

"This [referring to section 13] \\7ithout doubt prescribes a rule of construc
tion to be applied to every subsequent act, in the absence of an expression of
a different intent in such subsequent act. D. S. v. Reisinger, 128 D. S. 398, 9
Sup. C't. 99, 32 L. }'1<1. 480. But as one Legislature cannot bind a subsequent
Legislature to a particular mode of repeal, where the subsequent act contains a
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provision with reference to a prior act superseded by the new act, we must ap
ply the recognized canons of construction to the language employed to ascer
tain the intent of the Congress. * >I< * "ire are compelled to assume that
the Congress understood this. "\T.e are cOlllvelled to assume that they spoke
to a purpose. The natural import of the language used, as with deference I
think, can bear no other construction than that the Congress intended to say
what it expressly said should be saved, and nothing else. It is not permitted
to the court to say that the Congress spoke unadvisedly or unwisely, nor should
violence be done to recognized rules of construction to avoid supposed mis
chievous results, or supposed careless legislation. 'Ita lex scripta est.' The
law has so spoken. The courts should follow and obey. If injury results the
responsibility is upon the Legislature, not upon the court."

In this language, as with deference I think, he in effect adds to that
section, and to section 28 of the act there being considered, words which
they do not contain, and avoids and begs the whole question. If we
should follow his reasoning, :we would, by an application of the rule
of construction which Congress has by section 13, as to the matter
now under consideration, to wit, releases from prosecution, forbidden
to the courts, add to that section and to section 10, by implication from
words wLich they do contain, words which they do not contain. It
seems to me, as to releases from prosecution, that it may be said of
section 10: "Ita lex non scripta est." The law is not so written. And
that it may be said of section 13: "Ita lex scripta est." The law is so
written. The courts should follow and obey. And, if they fail to fol
low and obey, the responsibility is on the courts, and not on the
Legislature.

Black's Law Dictionary defines the word "express" as follows:
"Made known distinctly and explicitly, and not left to inference or impli

cation; declared in terms; set forth in words; manifested by direct and
nppropriate language, as distinguished from thnt which is inferreu from con
duct. The word is usually contrasted with 'implied.'''

Bouvier's definition of the word "express" is as follows:
"Stated or declared, as opposed to implied. 'l'hat which is made known

and not left to implication. It is a rule that, when a matter or thing is e,,·
pressed, it ceases to be implied by law. 'Expressum facit cessare taciturn.'''

The American & English Encyclopedia of Law says:
.. 'Express' is defined as directly stated; not implied or left to inference;

distinctly and pointedly given; made unambiguous by special intention; clear;
plain."

Webster's Dictionary defines the word "express" as follows:
"Directly stated; not implied or left to inference."

\Vorcester defines the word "express" as follows:
"Given in direct terms; not implied; not dubious; clear; definite; explicit;

plain; manifest."

The Century Dictionary defines the word "express" as follows:
"Clearly made known; distinctly expressed or indicated; unambiguous;

explicit; direct; plain. In law, commonly used in contradistinction to 'im
plied.' "
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Section 13 is, I think, as declared by Judge Deady, in the case of U.
S. v. Barr, 24 Fed. Cas. 1016, a wise and salutary provision. The
learned judge says:

"Section 13 is a salutary provision, and if it, or something like It, had al
ways been incorporated iu the statutes of the states or United States, it
would have prevented many a lame and impotent conclusion in criminal
cases in which the defendant escaped punishment because the Legislature,
in the hurry and confusion of amending and enacting statues, had forgotten
to insert a clause to save offenses and liabilities already committed or in
curred from the effect of express or implied repeals."

It seems to me that it is wide of the mark to say that one Legisla
ture cannot tie the hands of subsequent Legislatures. It is more to
the purpose to say that the Legislature can bind the hands of the courts
as to rules of construction. Section 13, to my mind, evinces no at
tempt on the part of the Congress of 1871 to bind the hands of sub
sequent Congresses. If that argument were pursued to its ultimate con
clusion, it would mean that section 13 would only apply to the acts of
the Congress that passed it, and that, whenever any subsequent Con
gress in express terms repealed a penal statute, it by that means did
away with section 13, and clearly evinced an intention that section
13 should not apply thereto. In the Reisinger Case the Supreme Court
of the United States holds exactlv the contrarv of this. The title of the
act in which section 13 was en~cted (which 'I have heretofore given)
shows clearly and beyond doubt the purpose of that section, and that
it was to prescribe a rule of construction to the courts, and not an at
tempt to tie the hands of future Congresses. By section 13 Congress,
in words so plain that they do not need any construction. says to the
courts, as it has a right to say: "vVhen we repeal a penal statute, you
shall not release those who have violated the act repealed from punish
ments for violations thereof, unless the repealing act so expressly pro
vides. Unless we say expressly, not by implication, that such per
sons shall be released, you shall treat the repealed st'ltute as still re
maining in force for the purpose of sustaining any proper action or
prosecution for the enforcement thereof. If we do not say so ex
pressly-that is, in so many words-you shall not, by applying the ac
cepted or common-law rules of construction. imply that we have in
tended to release such persons. If we intend to do that, we will S1Y

so in express terms."
If this be true, the ancient maxim or rule of construction, "Expressio

unius est exclusio alterius," cannot be invoked here. Section 13 was a
general provision of law addressed to the courts. It became a part
of the general body of the law. It has been so treated ever since its
passage. It was carried into the Revised Statutes of the United States
of 1878, and into the United States Compiled Statutes of 1901. It is
a part of the general body of the statutes of the United States now.
As I have said, it was not intended to bind the hands of subsequent
Congresses, and could not bind them. But every subsequent Congress
that has not repealed it has recognized it as a part of the general body
of the law and as a rule of construction to be applied by the courts to
acts passed by it, as much as if it had ben re-enacted by such Congress.
The Congress of 1906 so recognized it. They knew that in the hurry
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and confusion of amending and enacting statutes, in the pressure
upon members of Congress, not only by reason of their having to con
sider all the various matters of legislation for a great nation, but also
by reason of the exactions upon their time and attention as to many
things not really pertaining to their legislative duties (and of this few
who have not themselves been members of Congress can have any
adequate appreciation), words and phrases might inadvertently, or by
mistake, or possibly by design of those in and out of Congress having
an interest in the particular matter legislated upon, find their way into
acts repealing penal statutes which might by the application of the
accepted and common-law rules of construction release from penalty
those who had violated repealed acts; and it was for this reason they
originally passed and have ever since recognized and kept upon the
statute books section 13 as a part of the general body of the law binding
upon the courts. They showed their wisdom in recognizing that they
might make mistakes, or be careless or inadvertent, and thus produce
mischievous results. And this section 13 was placed by them, and has
ever since its enactment been kept by them, as a sentinel on guard to
prevent such mischievous results. They said to the courts, as plainly as
words could say: "You shall not, by implying from words that we do
use words that we do not use, remove that sentinel." They said, as
plainly as they could say, to the courts: H\Vhen you come to a repeal
ing statute of this kind, you need not-incIeed, you shall not-use
those keys you have been accustomed to us~ to unlock the doors of
our minds and ascertain our intention as to the release from penalty
of those who have violated a repealed law. It will not b~ necessary
for you to consider the niceties of grammatical construction as to
whether a word is in the preterit or past tense, a participle, a con
nective, or a verbal adjective, in order to ascertain whether or not we
intend to release violators of the repealed law. If we wish or intend
to release such violators, we will say so in express words, and not leave
it to be implied or inferred. If we insert clauses which we might
have left out, or which we should have left out. you shall not from
that infer that we intended to put in clauses that we did not put in, and
thus release violators of the law."

In other words, all that is left to the courts is to say whether or not
they find in the repealing act an express provision releasing offenders,
or any class of offenders from prosecution under the repealed act.
If no such express provision is found they are not released. I do not
find any such provision in the repealing act now under consideration.

Judge Baker bases his opinion squarely upon section 13. In his
opinion the result would be the same if the word "begun" meant only
"already begun," as held by Judge Jenkins. Concurring fully, as I do,
in his opinion, I quote it, because it is perhaps expressed in better
language than I have myself been able to command. He says:

"Of course, one legislative body cannot tie the hands of its successors with
respect to either subject-matter or method of subseqnent legislation. But
section 13, as I view it, evinces no such attempt. 'I'he Congress of 1871 was
not addressing itself partieularly to succeeding Congre;;;ses, but particularly
to the courts. The courts are commanded by section 13 to treat a repealetl
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statute as still remaining in force for punishment of violations thereof, unlesB
the court shall find that the repealing act 'expressly provides' that such reo
pealed act shall not sustain any prosecution for its violation. The case of U.
S. v. Reisinger, 128 U. S. 398, 9 Sup. Ct. 9U, 32 L. Ed. 480, readily distinguish
able from the present case in its facts, is useful here only as showing the
Supreme Court's recognition (1) of what the comIDon-law rule of constructiOll
was; (2) of the right of Congress to legislate upon the subject-matter of rules
of construction; and (3) of the fact that Congress by the enactment of section
13 abrogated the common-law canon of interpretation, hereinabove stated.
respecting the effect of a repeal. If section 13 is in force in its entirety, it is
the court's duty to apply the rule of interpretation therein laid oown, and
to treat the penal statute of 1875 as being alive for the purpose of sustaining
every proper prosecution for the enforcement of its IJenalties, unless the
amendatory and enlarging act of ID03 he found to contain an eXlH'PSS pro
vision for the forgiveness of the unconvicted. 'rhere is no pretense that the
act of 1903 expressly so provides. If spdion 13 is in force in its entirety an
argument along this line: 'l'he act of 187:) was supprseded by the act of Hl03.
The effect of the supersession was to exempt all uneonvicted violators of the
act of 1875 from punishment. unless Congress has providcd for their prosecu
tion. Congress in the act of 1D03 has only provided that uuconvictNI violators
against whom prosecutions were begun before ~Iarch 3, 1!.l03, may he punished.
'rherefore unconvicted violators against wlwm prm'ecutions were begun after
~Jarch 3, 1903, shaH go free--is falsp, I think, because its keynote is the ab
rogated common-law rule of construction."

The contention, if it is so contended. that section 1:) was partially
repealed, by implication, by section 10, but only in so far as it related
to prosecutions under the Elkins law of those who had not alreadv
been indicted, is, I think, fully met by what I have already said, and by
Judge Baker, where he says:

"Has section 13 been repealed in whole or in part? That section furnishell
a complete enac:tment ref'peding one method of interpretation. Subsequent
Congresf',£'s were I£'ft at lilwrty to legif'late OIl that sUbjeet, as on (~very other
within their constitutional right, and in any manner they might choose. They
could Hlnend or repeal the previous legislation. Tiley could rcpeal it l'xpn'ss]y
or by implication, in whole or in part. ::"0 claim is made of an express re
]leal. No claim is made of a general repeal by ill1jllication. c\ n ar,gunlE'nt is
advanced, as I understand it. that seetion 13 has been partially re]H'aled by im
]llication (but only in its rl'lation to tllP penal acts of 187:3 and 1!)03), in this
way: Section 13, in its application to the acts in question. provides that un
('onvicted violators of the act of 187;; against whom proseeutiolls were be
gun before :\Jareh 11. In03. may be punif'hed. and alf'o that unconvicted violator~

of the act of 187:3 against whom prosecutioIlf' were bel!un f'illc(~ Mnreh 3,
l!.lO?>. may be punished. The act of l00:~ provides that unconvietcd violators
of the act of 187:3 against whom prosecutions were begun before 1\1arch 3,
InO?>. may be punished, bnt is silent ref'pecting' tl](' fate of those unconvicted
violntorsof the act of 187:3 against whom prosf'cutions had not been bc;!un
by 'March 3. 1903. Therefore thnt part of the general law plIlbodi('(l in sec
tion 13 which by its terms would be applicable to thp uneollYictp(l violators of
the act of 187fi against whom indictments were retnrned after ~Inrf'11 3, IB03.
has heen implieilly repealed. And tbe maxim, 'Expressio uniu;; est exclusio
alter ius.' is evoked as clinching the argument. It Rtrikes me as a queer doc
trine that silence should accomplish a repeal. It seems to nlP that. instead
of a(lverting to the maxim quoted, which may properly be applied where one
must choose between alternatives, attention should be given to those principles
which declare that repeals by implication are not favored, thnt new legislMion
does not supersede the old by implication unless the new covers the whole
subjeet of the old, and that the new may reaffirm (though reaflirmation is a
needless work), amend, or supplant parts of the old without affecting the
force and validity of those parts concerning whIch the new is silent."
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I can only add that it seems to me queer that Congress should in
tend to accomplish such a repeal in such a manner. It is equivalent
to saying that, although this rule of construction contained in section
13, and addressed to the courts, directs that the repeal of a statute
shall not have the effect to release from prosecution unless the repeal
ing act shall so expressly provide, still the courts can, although there
is no such express provision in the repealing act, avoid that rule and
accomplish what it was intended to prevent by construing by implica
tion that rule out of existence. It is equivalent to saying that, if we
cannot avoid the rule by implication or inference from the language
contained in the repealing act, we can by implication or inference
from that language get rid of the rule. It is equivalent to saying that,
although Congress has placed this sentinel on guard to prevent just
such releases, the courts can use the key therein forbidden to be used
to knock down and put out of the way the sentinel. This, as with
deference, I think, would be little less than a kind of judicial leger
demain. I cannot think that the courts can thus obviate a plain, posi
tive, and unambiguous statute prescribing a rule of construction. Be
sides, I think that the contention is fully met by the Supreme Court of
the United States in the case of Rosecrans v. U. S., IG5 U. S. 257, 17
Sup. Ct. 302, 41 L. Ed. 708, wherein the court says:

"'Vbere Congress has expressly legislated in respect to a given matter, thnt
express legislation must control in the absence of SUbsequent legislation equally
express, and is not overthrown by any mere inferences or implications to be
found in such subsequent legislation."

I have not been impressed by the argument drawn from the his
tory of the legislation in reference to rates, rebates, and concessions.
In that argument it was asserted that those laws were an evolution
and that the Hepburn law was the final result of that evolution. It
was asserted that the laws prior to the Hepburn law had been permitted
to remain a dead letter upon the statute book. It was asserted that
the Elkins law was a harsh and stringent law, subjecting those who
had given or accepted rebates or concessions, not knowing that they
were giving or accepting such rebates or concessions, to its penalties,
and that Congress, recognizing this, amended and superseded that law
by the Hepburn law; that by inserting the word "knowingly" in the
Hepburn law it evinced its recognition of the harshness of the Elkins
law; and that this throws light upon the repealing section of the
Hepburn law, and strengthens the contention that it was the intention
of Congress to release from prosecution under the former law those
against whom prosecutions had not already been begun. In answer
to this it might be said that it may well be questioned whether those
laws had been permitted to remain a dead letter, but that, on the
contrary, numerous efforts had been made and were being made to
enforce them; and it might also be said that Congress did not recog
nize the harshness of the Elkins law by inserting in the amendment
thereto the word "knowingly," but inserted that word for another and
a very good reason. The punishment prescribed by the Hepburn law,
amending and superseding it, is fine or imprisonment in the peniten
tiary for a term not exceeding two years, or both such fine and im-
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prisonment, in the discretion of the court. Does it not strike one with
much greater force that the word "knowingly" was inserted because
the offense had thus been made an infamous one? In view of what I
have already said, if I am correct in the conclusion reached, this argu
ment is without force, because it proceeds upon the assumption that "Ie
may by interpretation or inference ascertain the intention of Congress
in reference to the release from prosecution of those who had violated
the repealed law.

But if we were permitted, in the face of section 13, to ascertain the
intention of Congress by interpretation or inference, and for that pur
pose could look, if necessary, to the history of the legislation and of the
times in which it was passed, as in that case I think we could (U. S.
v. Union Pac. R. R. Co., 91 U. S. 72, 23 L. Ed. 224), it might be well
for us, while "Ie are considering, in the light of that history, what
Congress intended to do, also to consider, in the light of that history,
what Congress did not intend to do. I think that to anyone at all
familiar with that history it is well known that Congress at the time of
the passage of the Hepburn law was seeking to enlarge and make
more effective the powers of the Interstate Commerce Commission,
and was seeking, not to make the laws in reference to rates and rebates
and concessions less stringent, but more stringent, and was seeking,
above all things, to prevent the Interstate Commerce Commission from
being sheared of its powers, and the objects of the law nullified, by
proceedings in court and the necessary delays incident thereto. I
think that to anyone at all familiar with the condition of the public
mind or with the temper of Congress at that time it must be evident
that Congress did not wish to release anyone from the penalties of the
laws theretofore in force, but, on the contrary, intended that all offend
ers against those laws should be prosecuted, and that no guilty person
or corporation should escape. And I can conceive of no reason why
Congress should wish or intend that those whose violations had been
discovered and against whom prosecutions had already been com
menced, even though they might be few in number, should be prose
cuted to a conclusion and should suffer the penalties incurred, and that
that much larger class of offenders, whose violations of the law had not
been discovered and against whom prosecutions had not been begun,
should be allowed to go free.

But, even if we are permitted, in the face of section 13, as to releases
from prosecution by a repealing act, to ascertain by interpretation or
inference the intention of Congress, "Ie can, by following and apply
ing an accepted rule of construction, as binding as that contained in
the maxim, "Expressio unius est exc1usio alterius," ascertain the in
tention of Congress and reconcile section 10 and section 13, and make
them both stand together. Sections 11) and 16 of the interstate com
merce act (24 Stat. 384 [U. S. Camp. St. 1901, p. 3165]), as the same
had been amended prior to the passage of the Hepburn act, prescribe
the mode of procedure before the Interstate Commerce Commission
and in the courts to enforce the provisions of that law. By the Hep
burn act these sections are amended and superseded. It is contended
by counsel for the government that the amendments to these sections
refer only to civil procedure, and by counsel for the defendants that
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they refer in express terms to both civil and criminal procedure. But
I think the result is the same if they refer to either or both. By a
comparison of the provisions of the Hepburn act amending and super
seding these sections of the former law, it is found that changes are
made in the procedure therein provided for. 'Without following
through every detail the amendments made in these sections by the
Hepburn law, it will be sufficient to refer to only one.

The expediting act of February 11, 1903 (32 Stat. 823, c. 54'1 [U.
S. Camp. St. Supp. 1905, p. 622]), entitled "An act to expedite the
hearing and determination of suits in equity, and so forth," applied
only to causes wherein the United States is complainant. By the
Hepburn act its provisions are made applicable to all suits, no matter
who is complainant, brought in any of the Circuit Courts of the United
States against the Interstate Commerce Commission to enjoin, set
aside, annul, or suspend any order or requirement of the commission,
including the hearing on an application for a preliminary injunction,
and are also made applicable to any proceeding in equity to enforce
any order or requirement of the commission, or any of the provisions
of the act to regulate commerce, approved February 4, 1887, and all
acts amendatory thereof or supplemental thereto.

It is admitted by both sides-and, indeed, it is stated by counsel for
the defendants to be the ABC of the law-that it is competent for
Congress to make changes in the mode of procedure, and that the
changes thus made would be applicable to and govern the procedure
in all causes pending as well as in those fhereafter commenced. This
being the case, the amendments to the mode of procedure made by the
Hepburn law would affect causes pending at the time of its passage
as well as those tbereafter brought. So that, if Congress wished, as
to causes then pending, to continue in force the former provisions in
reference to the procedure, it was necessary that they should make
provision therefor. This, I think, furnishes us a key by which we
can ascertain the intention of Congress when they inserted the words,
"but the amendments herein provided for shall not affect causes now
pending in courts of the United States, but such causes shall be prose
cuted to a conclusion in the manner heretofore provided by law," and
it gives us a complete answer to the contention that, unless those words
are construed as counsel for the defendants would have us construe
them they are wholly meaningless and superfluous. Let us read sec
tion 10, in which these words occur, in connection with section 13,
as the Supreme Court of the United States did in the Reisinger Case.
The two, thus read together, would be as follows:

"That all laws and parts of laws in conflict with the provisions of this act
are hereby repealed: Provided, that said repeal shall not have the effect
to re'ease or extinguish lIny penalty, forfeiture, or liability incurred there
unner, unless this act shall so expressly provide, and the same shall be treated
as still remaining in force for the purpose of sustaining any proper action or
prosecution for the enforcement of such penalty, forfeiture, or liability; but
the amendments herein provided for shall not lIffect causes now pending in
courts of the 'United States, but such causes shall be prosecuted to a conclu
sion in the manner heretofore prOVided by law."

And let us remember always in this connection that it is the inten
tion of Congress to release from prosecution that we are considering.
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It would seem to me that, thus read, no one could construe that by
this section Congress intended to release any offenders against the
former laws from prosecution. But, if these statutes are repugnant, as it
seems to me, when so read together, they are not, it is a familiar rule
that seemingly repugnant statutes must be so construed, if possible, as
that both shall stand. "Repeals by implication are not favored, and
will not be decreed, unless it is manifest that the Legislature so intend
ed. As laws are presumed to be passed with deliberation and with full
knowledge of all existing ones on the subject, it is but reasonable to
conclude that in passing a statute it was not intended to interfere with
or abrogate any former law relating to the same matter, unless the re
pugnancy between the two is not only irreconcilable, but also clear and
convincing, and following necessarily from the language used, unless
the later act fully embraces the subj ect-matter of the earlier, or unless
the reason for the earlier act is beyond peradventure removed. Hence,
every effort must be used to make all acts stand, and if, by any rea
sonable construction, they can be reconciled, the later act will not oper
ate as a repeal of the earlier." Am. & Eng. Ency. of Law [Old Ed.]
vol. 23, p. 489.

Bringing these two sections together, as I have done, and reading
them together, in view of the foregoing rule, can they be reconciled
and both be made to stand? Let us not forget or leave out the words,
"but such causes shall be prosecuted to a conclusion in the manner here
tofore provided by law." The words "in the manner" show to my
mind conclusively that this last clause relates only to the mode or meth
od of procedure. Let us read this clause in connection with the words,
"the amendments herein provided for shall not affect causes now pend
ing." Shall not affect them how? Certainly, in the face of section 1:1
and in connection with the words "in the manner," as to that only as
to which they could affect them, namely, the procedure. And what
amendments are referred to? Clearly none other than the amendments
relating to the procedure. If we are to attribute to Congress the wis
dom and learning attributed to tLm in the argument, they knew that
where the procedure was changed all actions, civil or criminal, whether
then pending or thereafter brought, would thereafter follow the new
procedure. "Even where prosecutions and rights of action under a
repealed enactment are preserved by a saving clause in the repealing
act, yet, after the latter takes effect, they must be carried on and en
forced in conformity with the provisions of the repealing statute, the
one repealed being preserved only to the extent of furnishing the right
of action or prosecution, not the practice or mode of procedure." End
lich on the Interpretation of Statutes, 487. And, if as to actions then
pending, they wished that the former provisions as to the procedure
should remain in force, as I have said above, it was necessary that they
should insert these words in section 10 after the repealing words. And
it seems to me that, using this language which points directly to the
mode of procedure, they could have intended nothing else. It seems to
me that, not only may the two sections be thus clearly harmonized and
made to stand together, but that they must be thus harmonized, and that
the intention of Congress is thus made clear. And I think the inter
pretation that Congress intended by these words to release any class
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of offenders against the former laws from penalty, forfeiture, or liabil
ity is a forced and perverted one.

In the foregoing I have assumed that changes have been made
by the Hepburn law in the mode of procedure, not only in civil causes,
but also in criminal causes, as is contended by counsel for the defend
ants. I think, however, there is much force in the contention of coun
sel for the government that the words "causes now pending" were in
tended by Congress to refer only to civil causes. Counsel for the de
fendants have pointed out to me provisions in the Hepburn law mak
ing certain things criminal which had not theretofore been criminal
and changing the penalties for crimes under the former laws; but these
do not touch the procedure in the prosecution of such crimes, and, in
deed, it is difficult to see, as counsel for the government contends, how
such procedure could have been changed. Admitting, as I think we
must admit, that the word "causes" is broad enough to include both
civil and criminal causes, yet, under the rule above given in relation
to reconciling seemingly repugnant statutes, if a word of broad mean
ing is used, but if by giving to it a narrower meaning we can reconcile
the seemingly repugnant provisions, and especially if the context shows,
by reasonable interpretation, that the narrower meaning was intended,
it should be construed as having that narrower meaning. If we give
to this word this narrower meaning, the foregoing observations apply
with equal, or even greater, force.

I am, therefore, clearly of the opinion that the demurrers should be
overruled.

Memorandum.
It is proper to state that my associate, Judge LOCHREN, who sat

with me at the hearing of these demurrers, but who takes no part in
this decision, does not concur in the views expressed in the opinion
herewith filed. His view is as follows:

'''rhat section 13 of the Revised Statutes gives a rule of construction only
applirable to such repealing statutes as have no express saVing clause, in
dicating that such matter was in the mind of Congress when it passed the
repealing act, and therefore was not one of the matters then expressly acted
upon. Sertion 10 of the Hepburn act expressly repeals the parts of the El
kins act on which tllese indictments rest, and nJso contains an express saving
eIllupe covering only pending eases. 'rhus Congress in tIJe Hepbnrn act ex
preRRly provided just what penalties, forfeitures, and liabilities Rhonld not be
extingui~bed bv the repeal, and equally by the force of the express language
used extinguished otl1l'rs. It does this by th(' express language of the repeal.
without resorting to the maxim, 'Expressio unins est exclusio alterim~;' and
it thPrefore does expressly provide that the effect of the repeal shall he
different from what it would have been, were tl1('re no express saving clause,
and the mattpr left to the construction re'luire(l by section 13. It therefore
matters not whether the saving clause thus expressed covers only civil causes,
or causes which are both criminal and civil."
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EXLEY v. SOUTHER~ COTTON OU; CO.

(Circuit Court, S. D. Georgia, E. D. l!'ebruary 14, 1907.)

1. WATERS AND WATER COURSES-SURFACE 'VATERS-DRAINS-POLLUTION-PRI
VATE NUISANOE.

The discharge of acids and waste from an oil mill, and other offensive
matter from outhouses used in connection therewith, into a ditchori'ginally
constructed for drainage of the land, and extending through the land of
an adjoining owner, by which the latter suffers injury to his crops and
from the offensive and unwholesome odors, constitutes a private nuisance,
and gives the person injured a right of action for damages, under Gll.
Civ. Code, 1895, § 3858.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 48, Waters and Water
Courses, §§ 55-61, 135.]

2. NUISANCE-PRIVATE NUISANCE-GROUNDS OF ACTION-NEGLIGENCE.
The creation and maintenance of a private nuisance, by discharging

waste or filthy matter upon another's lands to his injury, is actionable,
without regard to the question of negligence.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Nuisance, §§ 5, 7.]
3. WATERS-SURFACE "WATERS-RIPARIAN OWNERS.

The law of surface waters and rights of riparian proprietors discussed
and distinguished.

4. SAME-PLEADING.
'''''hether or not the use made of a ditch by a laudowner is reasonable

is a conclusion of law, and the unreasonableness of snch nse need not be
alleged in terms in an action for damages by an adjoining owner who is
injured thereby, where the facts alleged taken in connection with what
may naturally and proximately be deduced therefrom justify that con
clusion.

[Ed. Note.-'For cases in point, see Cent. Dig. vol. 37, Nuisance, § 113.]
5. SAl\fE-NoTIOE.

Under the law of Georgia, one who creates and maintains a nnisance is
liable to anyone who is fnjured thereby, and no notice of the harmful ef
fects resulting from the nuisance, or request to alJate the same, is neces
sary as a condition precedent to the mainten:mce of an action therefor.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Nuisance, §§ 102,
103.]

6. SAME-PLEADING-ALLEGATION OF DAMAGE.
In an action for a private nuisance, a general allegation of damage is

sufficient to entitle plaintiff to recover all damages that are the natural
and necessary consequence of the nuisance; but ,vhere special damag-esare
alleged, the allegations should be sufficiently specific to apprise the defend
ant of the items thereof.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Nuisance, § 113.]

Action at Law for Damages. On demurrer to petition.
R. R. Richards and Cann, Barrow & McIntire, for plaintiff.
Garrard & Meldrim, for defendant.

SPEER, District Judge. The plaintiff's intestate brought this
action against the defendant in the superior court of Chatham county,
claiming damages in the amount of $32,045. Subsequently the pro
ceeding was removed to this court by the defendant, who is a nonresi
dent. The plaintiff alleges that he is the owner of a tract -of land,
comprising 65 acres, in said county; which land has been continuously
used by him for fanning purposes. In the body of said land lies an
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area of low land, comprising about six acres, through which there runs
a ditch for the purposes of drainage. This ditch connects with one
running from the land of the defendant, and extends through the
petitioner's land in a southeasterly direction to what is known as "Stiles
Canal," which ultimately finds its outlet into the Savannah river. The
plaintiff alleges that the six acres in question are the most fertile and
valuable of his lands, that for over 20 years they have been cultivated
in truck gardening, and that their productivity has now been de
stroyed, and the plaintiff greatly damag'ed, in manner alleged, by
reason of the defendant running unclean water from its mill and plant
into this ditch. A stream of polluted water is discharged through
this medium upon plaintiff's land, and this water, it is alleged, is foul,
hot, laden with chemicals, eats up the soil in the ditch, injures the ad
jacent land, and kills vegetation. The refuse thus discharged emits
fumes and odors and unhealthy smells, making the atmosphere in the
vicinity of said ditch and lowlands, for a considerable distance, cor
rupted, unwholesome, offensive, nauseating, and unhealthy, rendering
the acts of the defend-ant a dangerous and continuing nuisance and a
constantly recurring trespass on p~titioner's land. It is also stated
that the defendant company has connected privies with said ditch,
through which fecal excrement from several hundred employes is
discharged through and upon plaintiff's land. The plaintiff claims
particular damages to his crops and other property, and alleges that al
though the attention of the company has been called thereto, it has
continued to disregard his rights.

To this petition, the defendant has demurred both generally ancl
specially, on the ground that the plaintiff has not made such a case as
entitles him to any action at law as to the matters alleged, and has
demurred on divers special grounds. The form of th-e petition is
general and based upon the liberal system of pleading which obtains
in this state. It is argued that, in order to avoid the effect of these
demurrers, the form of action must be regarded as trespass quare
clausum fregit; that such action lies only where the defendant "broke
and entered the plaintiff's close," and as it contains no such allegation,
the petition does not constitute such form. It is further insisted that
there should be an averment that the acts complained of were com
mitted with "force and arms," as essential to the gravamen of the
action. The general demurrer also raises the question that the com
pany has a right to the reasonable use and enjoyment of its property,
and there is no averment that it has done more than exercise that right.
and that, if its conduct causes damages to adjacent land, it is damnum
absque injuria. It is contended that the right to discharge surface
water cannot be interfered with; that the defendant has the right to
increase its flow, and is not liable for resulting injuries unless caused
by its negligence, unskillfulness, or wanton abuse; and that it is nec
essary for the plaintiff to show, not only that he has sustained damage,
but that the defendant has caused the same by going beyond what is
necessary to enable him to. have the natural use of his own land.
As this is not alleged in the petition, it is insisted that the general de
murrer must be sustainetl.
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The facts. as set forth, clearly allege the maintenance of a private
nuisance. This under the Code of our state gives a right of action
to the person injured. Civ. Code 1895. § 3858. "The right of enjoy
ment of private property b~ing an absolute right of every citizen,"
~ection 3874 provides: "Every act of another which unhwfully inter
feres \vith such enjoyment is a cause of action." A nuisance is de
fined by Blackstone as "anything that worketh hurt, inconvenience, or
damage to another." This ancient definition has been approved by the
most recent decisions, and has been embodied in the Code of Georgia.
When a nuisance, either public or private, is proved, it is no defense to
show that reasonable care was taken to prevent it, as that the business
from which the nuisance arises is conducted according to the mos" ap
proved methods; nor is it excused by the fact that it arises from a busi
ness or erection of itself lawful, or that it is necessary to the operation
of a business. 21 Enc. Law, pp. 688, 689; Chicago, etc .. R. R. Co. v.
First M. E. Church, 102 Fed. 85, 42 C. C. A. 178, 50 L. R. A. 488.

It is a primary rule that e~ery person who constructs a drain or
cesspool upon his own premises, and uses it for his own purposes, is
bound to keep the filth collected there from becoming a nuisance to
his neighbors. The maxim "sic utere tuo ut alienum non Jcedas" is
generally applicable. If filth on a man's premises escapes, "either by
percolating through the earth or otherwise, upon the premises of an
other, he is answerable for all the damages that ensue therefrom."
\Vood on Nuisances, §§ 118, 120. The draining of this ditch through
the plaintiff's premises, although an easement, arising from its former
use by plaintiff's brother-defendant's predecessor in title-solely for
drainage purposes in agriculture in connection \vith one upon his own
land, must be reasonably exercised for such purposes, so as not to
produce unnecessary injury, annoyance, or nuisance to the servient
tenement. A person exercising such right must not create a nuisance,
and if his use be unreasonable. he is liable for any consequent damag-es.
\Vood on Nuisances, § 118. "The po'lution of water, or the mainten
ance of dams, drains, or ditches, in such a way as to emit disagreeable
or unwholesome odors, is not only an actionable, but an indictable
nuisance." Id. § 698. If waste or filthy matter be discharged on an
other's lands, the person causing the injury is chargeable with the main
tenance of a nuisance, and the question of negligence is immaterial in
determining whether the cause be actionahle. Humphries v. Cousins,
2 C. P. D..239; Snider Preserve Co. v. Beeman (Ky.) 60 S. W. 849.

It is difficult to see how the existence of a nuisance could be more
strongly alleged than it is in this petition. The defendant company, by
the maintenance of its plant and outhouses on its premises, required a
drain for the removal of polluted chemical and foul excretory waste
matter. Having a ditch upon its premises, it has utilized the connect
ing ditch running through the plaintiff's premises, although, as stated,
it might, without inconvenience discharge this water and excrement
through its own premises into the Savannah river. Under the prop
ertv rules of this state, embodied in the Civil Code, these allegations
coristitute a clearly actionable case; nor is it necessary to specifically
allege a breaking and entering of the plaintiff's close b;: force of arms.
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The contention of defendant's counsel that the use of this ditch is a
right which cannot be interfered with, as it is a reasonable use merely
for the discharge of surface water, avoids the issue. While the com
pany has a common law, and doubtless statutory, right, freely to dis
charge surface water from i:s own premises without regard to the
rights of adjacent landowners, that is not the case at bar. Surface
water, in legal contemplation, is that which arises from the sources of
nature, such as streams, springs, and the like, and which comes from
the ordinary tillage or use of the soil. Impurities, which are natural1y
added to such water, in the processes of husbandry, or in its reasonable
domestic use, while being discharged from the owner's premises, would
not operate to make a trespass or nuisance against an adjoining owner.
But where it is alleged that this corporation persis'ently discharges the
foul, polluted and poisonous water from its plant and outhouses
through this ditch, there is no analogy to the doctrine of surface water.
where in the excavation of his land, a farmer uncovers a spring, and
is not required to recover it, lest the water reach his nei[~'hhor's lanel.
The natural right of an owner of land, as held in Merrifield v. ·Wor
cester, 110 Mass. 216, 14 Am. Rep. 592, to have the water of a stream
descend in its pure state, it is true must yield to the equal rights of
owners acove; but the law requires that each owner's use shall be
reasonable, and not wanton, malicious, or destructive. Riparian rights
often become gradually modified through industrial changes and the
growth of communities. But the increasing necessities of manufactur
ing communities, located alone; the banks of a river, are essentially
different from the use charged in the petition, where a small farm ditch,
three feet wide and three feet deep, traversing private land, is utilized
for purposes entirely foreign to its original construction, for the main
tenance of a nuisance by discharging injurious and pestilential mat~er

through its course to the injury of the health, comfort, anel property
of the plaintiff. vVhether a use be reasonable or not is a conc'usion of
law, and the unreasonableness of such use need not be literally alleged,
where all the facts in the petition, taken in connection with what may
naturally and proximately be deduced therefrom, justify that conclu
sion. Assuming, as must be done, that the averments are true, it is
obvious from a careful readin~ of the petition that the company made
an unreasonable use of the plaintiff's ditch, and all questions of motive
as to whether such use resulted from its neglic.;ence, uns1,illfulness, or
wanton abuse, are immaterial, except to determine the question of puni
tive damages in a trial on the merits. The petition sets up a good
cause of action, and the general demurrer is overruled.

The defendant's special demurrers a':tack the sufficiency in law of
the several paragraphs of the petition, on the ground that these do not
sufficiently itemize or state the special dam3ges to the plaintiff's land,
crops, bridges, s:ock, and cattle, the inconveniences suffered by reason
of the alleged wrongful acts; and in addition attack the eighteenth
paragraph, because it fails to inform the defendant of the time the al
leged, notice of the damages occasioned by the wrongful acts com
plained of was given, the name of the officer to whom given, and the
manner of such giving.
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The law on the subject of notice has been often announced in de
cisions by the Supreme Court of Georgia. In the early case of Bonner
v. Welborn, '( Ga. 312, it was held:

"There is no condition precedent to the recovery of the person injured in his
property, or the use of it. 'rhe conclusion from these principles is irresistible,
that he who does hurt or damage to anotber, in tbe use of his own property,
is liable, witbout notice or request. There is but one exception to this rule,
and tbat is, where tbe assignee of him who erected the nuisance is sued."

And, recently, in Southern Railway Co. v. Cook, 106 Ga. 453, 32
S. E.· 586:

"One who erects a nuisance, and also maintains tbe same, is liable to any
one who is injured thereby, and no notice of tbe barmful effects resulting from
tbe nuisance, or request to abate tbe same, is necessary to maintain an action
against said person."

The court then recognizes a single exception. This is where the
nuisance is pre-existing on land, the ownership of which has been
vested in another, in which event the law requires notice to the new
owner before an action is maintainable. There is no allegation in this
petition of any change of ownership, and therefore no notice was
necessary to entitle the plainti ff to a rccovery.

The defendant also insists that th:c s Je:hl damages su rfered must
fully appear in the petition. The ancient remed'es at common law for
a nui~;ance were by the writs quod permitt1t pro,ternere and assize of
nuisance. But these forms are now ob.3012te, and have been superseded
by action on the case, amI in early Georgia C1ses, perhaps improperly by
assumpsit. In action upon the case, "it is n'lt necessary to prove any
special damage, the plaintiff bjng entitled to a verdict for nominal
damage at least, upon proving the nnis1nce." 21 Am. & Eng. Enc.
Law, 712. This rule is rec gniz'd in Farley v. G1te City Gas Light
Co., 105 Ga. 323, 31 S. E. 193, as follows:

"\Vhere in the trial of an action to recover damages for a continuing nui
sam'e, the jury find that the plaintiff has suffered no special damage, and yet
tind that a nuisance exists, a verdict for nominal damages is proper."

The principle is varied only in the case of public nuisances, where
special injury and damage to the particular individual must be alleged.
Civ. Code Ga. 1895, § 3859. But the right of action in the' case of a
private nuisance exists without such averment. Id. §§ 3860, 3807,
:3910. Now, the plaintiff has here alleged that the ingredients dis
charged through the ditch in question "eats up the soil of said ditch
and injures the land adjacent thereto, and kills all vegetation with
which it comes in contact when the said ditch overflows, as it frequently
does and covers the low lands" of petitioner. Without allegations of
special damage other than this, were such facts sustained by proof, in
c?nnection with the allegations of nuisance, they would justify a ver
dIct by a jury of at least nominal damages for the plaintiff. This is
sufficient, for at least some recovery; but in addition, the plaintiff has
in'ieparate paragraphs itemized all the special damages alleged to have
been suffered. "In an action for a private nuisance, a general allega
tion of damages is, as a rule, sufficient, and under it, the plaintiff may
recover all damages that are the natural and necessary consequence
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of the nuisance." 14 A. & E. Ene. PI. & PI'. 1111. Under general al
legations, all damages which are the ordinary and obvious consequence
of the acts complained of are recoverable. [) Ene. PI. & PI'. '(':12. But,
while in all the particular allegations of which the defendant claims
he is entitled to notice, the detailed items declared upon are not es
sential to the existence of the plaintiffs cause of action, or his recovery
thereon of general damages besides those special damages which
naturally and directly flow from the alleged tortious acts-if those
allegations are susfained by proof-yet in certain paragraphs, it would
seem just to the defendant that he should be more exactly apprised
of the items of special damage claimed.

The first paragraph of the special demurrer, to the effect that the
allegations in the third and sixth paragraphs of the petition do not
inform defendant with sufficient certaintv of the area or location of the
premises, is overruled. Minute detail a'f pleading in an action of this
nature is not required, but may be proper matter for proof upon trial.
This applies to the contentions also of the second paragraph of the de
murrer, that the exact manner of the injury must be alleged, and of the
third paragraph, that the number of bushels of beans, cabbages, and
other vegetables destroyed should appear. This is alleged with ample
fullness in the eighth paragraph; and, besides, the destruction of these
growing crops is a direct and proximate damage from the alleged
wrongful use of the ditch, and under the rule stated need not be more
exactly described. The second and third paragraphs of the special
demurrer are overruled.

The ninth paragraph of the petition alleges that in 1902 petitioner
"lost and was deprived of the use for farming purposes of 1Y; acres
of his said low land, which he was unable to plant on account of the
<conditions aforesaid" to damage in the sum of $280, "and lost his hay
,crop of two acres of said lowland" to damage in the additional sum of
$!JO. It is not clear from the language used whether the hay crop tost
was actual and growing, or only prospective. But the item of $280
in its present form is too remote to make a legitimate charge against
the defendant, and the whole paragraph should be amended to a form
more capable of computation. The adaptability of the land for a cer
tain crop or crops, and the estimated values of the same, should be set
out more definitelv.

The same obje~tion applies to the claim of $280 in the tenth para
graph of the petition. The damages sought are not proximate to the
alleged injury, and the defendant ought to be put more fully on notice
as to the character of the claims. It is alleged in the same paragraph
that $700 were laid out and expended by petitioner "in planting and
preparing crops upon the residue of six acres of said low land." As
this is an actual direct loss, I deem it sufficiently alleged. But the item
following, that "petitioner was damaged in the said year 1903 in the
sum of $990, the net profits your petitioner would have realized and
was entitled to from said crop, which was totally destroyed by the
said wrongful acts of the defendant corporation above comp~ained of,"
is too indefinite in its present form, and the facts upon whIch the es
timate is made should be stated. Nor is it clear from the language
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whetller the crops were actually growing, or would have grown, what
they were, the quantity, and manner of destruction.

The eleventh paragraph makes a general claim of $990, in that peti
tiOller in 1904 "was unable to use any of the aforesaid six acres of low
land for any purpose whatsoever." This is entirely too vague at;d
speculative, and states neither the adaptability of the land for certam
crops, the estimated quantities or values, or why petitioner "was unable
to use" the land in question. The reason may be discovered only by
a remote connection with other paragraphs of the petition.

The twelfth paragraph, which alleges prospective spring crops for
1905, fails to indicate their nature or values, or how petitioner was
damaged in the sum of $750.

The thirteenth paragraph, claiming $1,050 damages for injury to
two acres of land, while the cause of the injury is stated, is otherwise
open to the objections of previous paragraphs.

The fourteenth paragraph alleges actual damages in the sum of
$100 for the destruction of two bridges. The averments show that
these damages were proximate to the nuisance complained of, are
sufficiently full, and the ninth paragraph of the special demurrer is
overruled.

The fifteenth paragraph alleges $1,000 damages to the petitioner,
by reason of "great annoyance and inconvenience" from the circuitous
route of getting from one part of his farm to the other by reason of
said intervening ditch, and for loss of time. This will be'maintained
as it stands, and the tenth paragraph of the demurrer overruled.

The sixteenth paragraph alleging $100 damages. for the necessary
penning up of plaintiff's cattle to keep them from drinking the refuse
matter, claims damages reasonably proximate, and the eleventh para
graph of the demurrer as to the sufficiency of the same is overruled.

The seventeenth paragraph claims $20,000 damages for the impair
ment "of the productiveness and fertility of about eight acres of peti
tioner's land," alleging that "it will be about 20 years after said nui
sance is abated * * * before said land will be restored to the con
dition in which it was before said defendant corporation committed
the acts complained of." This is too remote and uncertain as it stands,
and the basis of so large an estimate from the present damage claimed
ought to be more fully set forth. As it stands, it is open to the ob
jection of being the mere expression of opinion and conclusion on the
part of the pleader.

The eighteenth paragraph claims $5,000 damages, by reason of the
willful, unlawful, and wrongful acts of the defendant, in spite of notice
to desist therefrom. The foundation for vindictive or punitive damages
is properly laid, the injury to health, the discomfort, and the con
sequences of the alleged nuisance are in detail set out, and the para
graph is not open to the objections raised by the thirteenth paragraph
of the demurrer. .

The general demurrer is overruled, and the special demurrer sus
tained, only in respect to the particular items indicated, which may be
amended as suggested, in order that the defendant may be more fully
apprised of the nature of those damages claimed.



·108

In re JONES.

(District Court, W. D. Michigan, S. D. February 2G, 1907.)

1. BAN r<nuPTcy-DEBTS ENTITLED TO PRIORITy-EVIDENCE.
Yvhile a verified petition for the allowance of a claim in bankruptcy Is

prima facie evidence of the validity of the claim itself, on which it may
be allO\ved as a general claim, aJlegations therein of faets to establish tho
ri,,;ht of such claim to priority are not to be taken as prima facie true, but
1l1n~t be proved by evidence.

2. SA~IE--STATE LAWS GIVI:'i"G PIlIOIUTY.
The principle eontrolling the construction awl effect of Bankr. Act July

1, lSH8, c. MI, § GcIb (G), :10 Stat. 5G3 [U. S. COIll]). St. IDOl. p. H44Sj, whid]
IH'ovides for giving priority to debts owing to any pel'son who by the laws of
tile state is entitled to priority, is that the crcclitor shall be allowed the
"ame priority under the bankruptcy act wllicll he would have had if such
ad had not supenleded the state laws governing the distribution of the
e~tates of insolvent debtors.

3. DEBTS DUE AS GUARDIAN-MICHIGAN STATU'fE.
Compo Laws Mich. § 9675, whieh provides that the assignee of an insol·

vent debtor "nnder this title" shall pay in full all debts owing by the
debtor as guardian, etc., is not a law of the state of such general char
ader as gives Ill'iority to a debt due from a bankrupt as guardian, under
Bankr. Act July 1, 1898, c. 541, § G4b (G), ::0 stat. riG3 [{T, S, Compo St.
1901. p. 3448], being applicable only in special proceedings under that title,
which by reason of their requiring the joinder of the insolvent and two
third,:; of his cr('([itol's have seldom been resorted to for the distribution
of estates of insolvents.

In Bankruptcy. On review of decision of referee.
C. "V. Hendryx, for petitioners.
G. M. Valentine and Chas. E. Sweet, for trnstee and creditors.

KNAPPEN, District Judge. The bankrupt at the time of his adju
dication was guardian of Ii) Pottawatomie Indian min~jrs, under ap
pointment of the respective probate courts of various counties of Mich
igan in 9 separate estates; the guardianship funds being moneys paid
under congresssional appropriations on account of claims held by that
tribe against the United States government. At the time of his adjudi
cation the bankrupt, as such guardian, owed to these 9 respective guard-

. ianship estates sums ranging from $150 to $770, and aggregating $3,
709.54. The bankrupt, neither personally nor otherwise, caused any
claim to be presented against the bankrupt estate on account of the in
debtedness referred to. The sureties upon the respective guardianship
bonds given by the bankrupt accordingly filed before the rderee proofs
of the respective claims, and petitions for the allowance of the same as
prior daims~the grounds of alleged priority being, first, that the debt
in question, being one owed by a guardian, is entitled to priority under
the laws of Michigan, and therefore so entitled under section 61, subd.
b(5), of the bankrupt act (Act July 1, 18!J8. C. 541, ao Stat. 563 [D. S.
Compo St. 1901, p. 3'148]); and, second, that the bankrupt estate has
been increased by the receipt of the guardianship money by the bank
l'upt-the allegation in the proof of claim being "that said sum so
obtained of said minor Pottawatomie Indians aforesaid was used bv
the said guardian aforesaid and mingled with his own property, that
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6aid money is now a part of the property which is assets of the said
bankrupt in the hands of the trustee in bankruptcy, and that said sum
aforesaid, due as aforesaid, swelled the assets of the said estate of said
bankrupt to the amount stated herein." Attached to each of the peti
tions for proof of claim and order for priority is a duly authenticated
copy of the last account of the bankrupt as guardian, as submitted to
the probate court, containing his admission of the amount owing from
him to his wards.

No objection was made to the allowance of the claims as general
claims. but objection was made by the trustee and several creditors to
their allowance as prior claims. No proof was submitted upon the
hearing before the referee, aside from the proof of. the claim originally
filed, and the petitions were heard upon such proofs and arguments
of counsel. The referee allowed the respective claims as general claims
at the amounts respectively asserted, but in the case of each claim de
nied priority. The proceedings are brought here under petitions for re
view of the refusal of the referee to allow the priority claimed. The
questions presented are, first, whether the claims are entitled to priority
independently of section 64, subd. b(5), of the bankrupt act; and,
second, wh~ther they are entitled to priority under that section.

1. The referee rightly refused to allow priority upon the ground
that the estate in the hands of the trustee in bankruptcy had been in
creased by the amount of the guardianship funds, through the mingling
of the same by the guardian with his own assets. Had the allegations
referred to been proven, the priority claimed might have been estab
lished. See Smith v. Township of Au Gres, Mich., 150 Fed. 257, re
cently decided by the Circuit Court of Appeals of the Sixth Circuit.
But no proofs were introduced in support of the allegations mentioned.
The certificate of the referee is express that "no proof was submitted
aside from proof of claim originally filed," and that the "claim was
submitted upon such proof and argument of counsel."

It is contended by the petitioner that, as the petition was sworn to,
the truth of the allegation in question is prima facie established upon the
principle that the sworn proof of claim against the bankrupt is prima
facie evidence of its allegations, even if objected to. This is undoubt
edly the rule, as applied to the proof of the claim itself as a general
claim, considered apart from the question of prioritv. In re np'sser
135 Fed. 495, 68 C. C. A. 207; s. c. Whitney v. Dresser, 200 D. S.
532, 26 Sup. Ct. 316, 50 L. Ed. 584. These decisions do not, to m)
mind, support the proposition that allegations relating to alleged prior
ity are to be taken as prima facie true, for the purpose of establishing
such priority, in the absence of evidence for or against the fact. The
proof of claim, as such, is governed by section 57 of the bankrupt act
(30 Stat. 560 [D. S. Compo St. 1901, p. 3443]). The subject of prior
ities is governed by section 64. The question presented in the Dresser
Case related entirely to the proof of claim as a general claim, under sec
tion 57 of the bankrupt act, and had nothing to do with the question of
priority, under section 64 of the act. This is true of all the cases cited
in Whitney v. Dresser, viz.: In re Sumner (D. C.) 101 Fed. 224; In
re Shaw (D, C.) 109 Fed. 780; In re Cannon (D. C.) 133 Fed. 837;
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In re Carter (D. C.) 138 Fed. 846; In re Felter (D. C.) 7 Fed. 904;
In re Doty, 5 Am. Bankr. R. 58. In re Saunders, 2, Low. 444, Fed.
Cas. No. 12,371, arose under the bankrupt act of 1867, and related
only to the proof of claim, and not to questions of priority.

The distinction between the practice under sections 57 and 64 seems
clear. There is no requirement that a priority should be claimed in the
petition for the proof of claim. This priority is matter of administra
tion, and may be asserted at any time, in connection with or before the
payment of dividends. \Vhile the statute expressly provides what the
proof of claim shall contain (and general order ~o. 21 imposes some
additional requirements), no requirement is made as to the conten's of
a petition for priority. The language of the clause relating to "debts
which have priority" is:

"(b) The debts to have priority, except as herein provided, and to be paid
in full out of bankrupt estates, and the order of payment shall be," etc.

The distinction between the proof of a claim and the establishment of
priority is pointed out by the Circuit Court of Appeals for the First
Circuit in Re Worcester County, 102 Fed. 808, 813, 42 C. C. A. 637.
The Supreme Court based its decision in \Vhitney v. Dresser upon tl1('
lang-uage of the statute relating to proofs of claim, viz., section 57,
saying:

"The words of the statute suggest, if they do not distinctly import, that the
objector is to go forward, and tlms that the formal proof is evidenee even
when put in issue. The words are: 'Objections to claims shall be heard anJ
determined as soon' etc. Section 57f. It is the objection. not tbe claim. which
is pointed out for hearing and determination. Tbis indicates that the claim
is regarded as baving a certain standing already established by the oath."

No such provision is contained with reference to priority, the prac
tice regarding which, as already stated, is not provided by statute. The
reasons for the rule of prima facies applicable to proofs of claims do
not apply to petitions for priority. In my opinion the alleg-ations re
lating to priority were not prima facie evidence of their truth.

2. Are the claims entitled to priority under section 64b (5) of the
bankrupt act? The priority section provides:
. "(b) 'I'he debts to have priority, except as berein provided, and to be paid

in full out of the bankrupt estates, and the order of payment shall be * * *
(fi) debts owing to any person wbo by the laws of tbe States or the United
States is entitled to priority." Bankrupt Act, § 64.

Chapter 265 of the Compiled Laws of Michigan of 1897, under the
title "Of the Powers, Duties, and Obligations of Assignees of Insolvent
Debtors under This Title," contains this provision:

"(9675) Sec. 31. In making such distribution the assignee sball first pay all
debts tbat may be owing by the debtor as guardian, executor, administrator, or
trustee; and if tbere be not sufficient to pay all debts of tbe character above
specified, tben the distribution sball be made among tbem in proportion to tbeir
amounts respectively." 3 Compo Laws Micb. 1897, I 9675.

The general title, referred to in the title of the chapter quoted from,
is "Of the Punishment of Fraudulent Debtors and the Relief of Insol
vent Debtors." Is this statute such a"law of the state" of Michigan as
entitles the claims in question to priority under the bankrupt act? It
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may be conceded that, if this statute is applicable to the settlement and
distribution of the estates of insolvent debtors generally under the
Michigan laws, it is such a "law of the state" as will entitle the claims
in question to priority.

The federal courts have construed with a fair degree of liberality
the priority provisions of the bankrupt act. The cases of City of Chat
tanooga v. Hill, 139 Fed. 600, 71 C. C. A. 584, and State of New
Jersey v. Anderson, 27 Sup. Ct. 137,51 L. Ed. -, fairly illustrate this
tendency. In the case first cited, the Circuit Court of Appeals of the
Sixth Circuit held that, under section 64a of the bankrupt act, taxes
assessed against land have priority, although the land on which the
taxes were assessed never came into the hands of the bankruptcy trus
tee. In the second case cited, the Supreme Court held that, under the
same section 64a, franchise fees owing by a corporation to the state
of New Jersey, under whose laws it was created, have priority as taxes
owing to a state, although the bankrupt corporation did no business in
New Jersey, and although by such construction of the bankrupt act
preference was given to the state of New Jersey over creditors who
dealt with the corporation at its place of business.

It is a settled rule that state insolvency laws are not annulled by the
enactment of a bankruptcy act, and that the only effect of such enact
ment is to suspend their operation, so that they become operative again,
without re-enactment, when the bankruptcy act is repealed. In re
Wright (D. C.) 95 Fed. 807; In re Worcester County, 102 Fed. 808,
42 C. C. A. 637; Butler v. Goreley, 146 U. S. 303, 314, 13 Sup. Ct. 84,
36 L. Ed. 981. And accordingly it has been held in several cases that.
where a statute of the state makes a debt of a given class a preferred
claim in insolvency, such statute remains a "law of the state," within
the meaning of section 64b (5) of the bankrupt act, which gives prior
ity of payment out of a bankrupt's estate to debts which are entitled to
priority under the "laws of the states or the United States." In re
Wright (D. C.) 95 Fed. 807; In re Worcester County, 102 Fed. 808,
42 C. C. A. 637, affirming In re Wrirzht, supra; In re Daniels (D. C.)
110 Fed. 745; In re Lewis (D. C.) 99 Fed. 935; In re Crow (D. C.)
116 Fed. 110.

In Re Wright and in Re 'Worcester County, supra, the question arose
over a claim owing by the bankrupt to the county of Viforcester. The
general insolvency law of Massachusetts made a debt due from an in
solvent to "any county" entitled to priority of the first class. Pub. St.
Mass. 1882, c. 157, § 104. The Massachusetts statute referred to was
a general insolvency law. It provided for voluntary insolvency upon
the application of the insolvent alone, without participation by cred
itors. It also provided for involuntary insolvency upon the application
of "any of his creditors whose claims, provable against his estate,
amounted to $100." Pub. St. Mass. 1882, c. ] 57, §§ 16, 112. The Su
preme Court of Massachusetts has held that priorities created by the
insolvency law control by analogy the distribution of an estate in the
hands of receivers. Jones v. Publishing Co., 171 Mass. 22, 50 N. E.
15. And, as said in Re Wright, supra, the decision in Jones v. Pub
lishing Co. has been substantially enacted into the statute of Massachu-
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setts. In deciding that the priority given by the Massachusetts insol
vency statute was preserved under the bankrupt act, the Circuit Court
of Appeals of the First Circuit said:

"We are unable to conceive of any priol'ity to which anyone may be enti
tled by the laws of the state, undel' section 64 of the bankruptcy act, unless it
be the priol'ity created by insolvent. laws of that charactel'. It is true that
priorities al'e often cl'eated by state statutes relating to the administr-ation of
estates of deceased pel'sons, and also to proceedings for winding up corpol'u
tions; but such laws are not of that general character which can be sup
posed to be within the purview of the provision of the banl;:rupt act which is
concerned here. Of course, statutes touching assignments for the benefit of
creditors must be classed with insolvency laws, strictly so called." In re
WOl'cester County, 102 Fed., at page 816, 42 C. C• .A. 645.

In Re Daniels, supra, it was held that costs incurred in an action
against the bankrupt prior to the bankruptcy, which would constitute
a preferred claim under the insolvency laws of the state of Rhode
Island, are entitled to priority against the estate in bankruptcy, under
section 64b (5) of the bankrupt act. In Re Lewis, supra, it was held
that the priority of payment given by the Massachusetts insolvency
law to fees of a sheriff, accruing on a writ of attachment founded on a
provable debt and issued before the commencement of proceedings
in bankruptcy, was protected under section 64b (5) of the bankrupt act.
In Re Crow it was held that an amount found due from a guardian to
his ward, on a settlement of his accounts in a probate court of Ken
tucky, is entitled to priority from the estate of the guardian in bank
ruptcy, under section 64b (5) of the bankrupt act, the statutes of Ken
tucky providing that in a distribution of insolvent estates, whether on a
voluntary or involuntary assignment, or the death of the insolvent,
debts. due as guardian shaH be paid in full before any payment shall
be made to general creditors. Ky. St. 1903, § 74. The principle con
trolling these decisions seems to be that a creditor shall be allowed the
same priority under the bankrupt act which he would have had, had not
the later act superseded the state laws governing the distribution of
estates of insolvent debtors. Tested by this rule the question is:
\Vou1d the petitioners have been given the priority claimed here, had
the debtor's estate been distributed under the laws of Michigan go','
erning the distribution of the estates of insolvents, instead of under
the bankrupt act?

The Michigan statute invoked in support of the priority asserted
(3 Compo Laws lVIich. 1897, § 96(5) relates by its terms entirely to
proceedings under chapters 261 to 266, inclusive, of the Compilation
of 1897. These chapters were originally Nos. 141 to 146, inclusive, of
the Revised Statutes of 1846, under the general title "Of the Punish
ment of Fraudulent Debtors and the Relief of Insolvent Debtors:'
Chapter 141 (now 261) relates to the "Punishment of Fraudulent Debt
ors," and contains no provision by way of relief from either debts or
imprisonment. Chapter 142 (now 262) relates to the "Relief of Insol
vent Debtors" on the application of an insolvent and his creditors, and
provides for the insolvency proceedings only upon the application of
the debtor, with the concurrence of creditors representing at least two
thirds of all the debts owing by him to creditors residing within the
United States. 3 Compo Laws Mich. 1897, §§ 9573, 9574. This is
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the only chapter under the title referred to providing for a discharge
of the insolvent from his debts, and the only chapter providing for
insolvency proceedings except on behalf of an imprisoned debtor. No
right to either voluntary or involuntary proceedings in insolvency (ex
cept by way of relief from imprisonment) is given. The relief, as well
as the proceedings, are limited to cases in which the debtor and two
thirds of his creditors living in the United States actually join in the
application. Chapter 143 (now 2(3) relates entirely to the relief of
insolvent debtors from imprisonment, having no relation to relief from
debts. Chapter 144 (now 2(4) contains "general provisions applicable
to proceedings under the last two preceding chapters." Chapter 145
(now 2(5) relates to the "powers, duties, and obligations of assi::;nees of
insolvent debtors, uncler this title." It is in this chapter that section
9675 in question is found. It is significant that by the express limita
tion of the title to the chapter, in connection with the language of the
section invoked, the rule of distribution is by its terms limited to pro
ceedings under that title, viz., the general title contained in the Revi
sion of 1846, "Of the Punishment of Fraudulent Debtors and the Relief
of Insolvent Debtors." This statute, to my mind, is not a general in
solvency law.

In the Compilation of 1897, under the title "Of Proceedim;s in In
solvency," the chapters above referred to are published, preceded (un
der the same title) by an act "to provide for the regulation and enforce
ment of assignments for the benefit of creditors" (passed in 18iD), and
by an act (passed in 1887) making al1 debts for labor preferred claims
against the estates of debtors becoming insolvent. 3 Compo Laws Mich.
1897, §§ 9539, 955:2. Both the general assignment law referred to and
the labor preference law are existing laws of the state, except so far
as they are affected by the existence of the bankrupt act.

Pre'vious to the pa~sage of the present bankrupt act, estates of insol
vent debtors were usuallv, if not universally, administered in Mich
igan under either commori'-law assignments Oater regulated by the gen
eral assignment statute of 18'(9), mortgage foreclosure, or receivership
in some form. They have seldom, if ever, been administered under
chapter 262, which relates to the "Relief of Insolvent Debtors," al
though the provisions of chapter 263, relating to the "Relief of Insol
vent Debtors from Imprisonment," have been occasionally invoked,
although rarely, as uncler the Michigan Constitution imprisonment for
debt generally is forbidden. Canst. Mich. art. 6, § 53. The reports of
the Supreme Court of Michigan fail to show that any case arising un
der chapter 262, or any case involving the application of section 9675
in question, has ever been brought before that court. As indicating
what is meant by a general insolvency statute, it is significant that the
labor preference statute referred to has been applied to the distribution
of the estates of insolvents, not only uncler mortgage foreclosures by
way of intervention (Mich. Trust Co. v. Grand Rap;ds Democrat, Ui}
Mich. 615, '11 N. W. 1102, 67 Am. St. Rep. 486; In re Clark. 92
Mich. 351, 52 N. W. 637; In re Sayles, 92 Mich. 354, 52 N. W. 637),
under statutory assignments for the benefit of creditors, in which pref
erences are forbidden (Appeal of Black, 83 Mich. 513, 47 N. W. S42),

151 F.-8
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but also under original bill filed against mortgage and attaching cred
itors in possession of the debtor's assets (Lawton v. Richardson, 118
Mich. 669, 77 N. \V. 265). This labor preference statute would prob
ably be similarly extended to receiverships, as was done in Massachu
setts; the Michigan statute making express provision for granting re
ceiverships for the protection of labor claimants. 3 Compo Laws 1891,
§ 9552. It would also, no doubt, apply to bankrupt estates, but for
the fact that the bankrupt act contains express provfsions on the sub
ject of preference for labor debts which override the provision of the
statute law. In re Wright (D. C.) 95 Fed. 812; Rouse, Hazard & Co.,
91 Fed. 96, 33 C. C. A. 356.

On the other hand, and in sharp contrast to the general application of
the labor insolvency statute, to none of these methods of administration
and distribution of the estates of insolvent debtors under the state law
has any attempt ever been made to apply the provisions of section 9615,
here invoked, and doubtless for the reason that that section is by its
terms limited to proceedings under the chapters included within the
title in the 1846 Revision, "Of the Punishment of Fraudulent Debtors
and the Relief of Insolvent Debtors." In the absence of a bankruptcy
statute, had the estate of this bankrupt been administered as an in
solvent estate under Michigan laws, under either assignment for ben
efit of creditors, mortgage foreclosure, or receivership, or by any
method except that provided by chapters 262 and 263 of the Michigan
Compilation, the priority invoked would not have been recognized.
The possibility of such estate being administered under chapters 262
or 263 would be very slight. As before stated, such administration
could occur only by way of relief from actual imprisonment or, other
wise, only with the concurrence of the debtor and creditors represent
ing at least two-thirds of all debts owing to creditors within the "Cnited
States. To my mind, section 9675 is, -therefore, not "of that general
character which can be supposed to be within the purview of the pro
vision of the bankrupt act which is concerned here," and not such a
"law of the state" as to give priority under section 64b (5) of the bank
rupt act. It follows that the referee rightly refused priority to peti
tioners' claims.

The order of the referee is affirmed, but without prejudice to the
right of the petitioners to present, in connection with the making of
dividends or otherwise, applications for preference upon the ground
that the bankrupt estate has been increased by the guardianship funds
in question, in case petitioners are able to establish by proof their al
legations in that regard.

DAILY v. NEW YORK HERALD CO.

(Circuit Court, S. D. New York. March 2, 1907.)

1. LIBEL-ACTIONABLE PUBLICATION-CONSTRUCTION OF LANGUAGE USED.
In determining whether a publication is libelous per se, it must be read

and considered as a whole.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 32, Libel and Slander,

§ 99.]
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2. SAME-ACTJONS-PLEADING.
If a published article, declared on as a libel, is susceptible 01' two con·

structions, one libelous and the other not, there must be an innuendo
ascribing to it the libelous meaning.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 32, r,ibel and Slander,
§§ 205, 2oo.J

3. SAME-CONSTRUCTION OF I,ANCl'AGE USED.

In determining whether or not a pUblication is libelous per se, the Ian"
guage used is to be given its ordinary import and meaning.

[Ed. Note.-For cases in point, see Cent, Dig. vol. 32, Libel and Slander,
§ US.]

4. 8.'UIE-LANGUAGE CONSTR1'ED.

A newspaper article construed, and held not to charge plaintiff with an~'

act or conduct which rendered it libelous pel' se, or wonl<1 snstain a ver
dict in his favor for damages, in the absence of any innuendo 01' allega
tion of special damages.

At Law. Motion to set aside verdict for plaintiff and for a new
trial on the grounds: (1) There is nothing libelous on the face of the
published article; that is, all the statements, if capable of a libelous
meaning, are also capable of an innocent or nonlibelol1s meaning, and,
as there is no innuendo ascribing the libelous meaning, no cause of
action is stated. (2) It was error to submit certain parts of the alleged
libelous article to the jury. (3) In any event the damages are excessive.

Edward G. Peters, for plaintiff.
Jay & Candler, for defendant.

RAY, District J uclge. There is nothing libelous on the face of the
published article unless it be in the following language:

"It was stated yesterday that after leaving San Francisco ::\11'. Daily went
to New York and organized a smelter company, his associates understanding
that the Bulls Point smelter was his property. They sent a Illan here, who
qukkly discovered that Daily had no title to the smelting worln;. The New
York men, it is asserted, demanded the return of their money and threatened
prosecution, whereupon :\'lr. Daily brought the local suit as evidence of his good
faith."

The crucial question is, does this charge that the plaintiff, Daily
(there is no dispute it refers to him), in organizing the smelter com
pany, put the Bulls Point property into the company on the representa
tion it was his property, and so either obtained money from his associ
ates or induced them to put money into the company, or that, merely
representing the property to be his when it was not, he thereby induced
his associates to part with their money, either to him or to the company,
as such, so that it became the money of such company? Does it
necessarily charge Daily with crime, or with bad or dishonest conduct
such as would bring him into disgrace and contempt among his fellows?
There is no direct statement that Daily made any representation as'
to the ownership of the property, or that he obtained any money of any
one, or that he induced anyone to part with any money. It does charge
that Daily organized a smelter company and that his associates in the
formation of that company understood from some source, or some
person, possibly, that Daily owned the Bulls Point smelter property.
It then says, in substance, that on investigation these associates in the
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company formed in New York found that Daily did not own the
Bulls Point property, which they understood from some source Daily
owned; that thereupon they demanded a return of their money from
some one, not necessarily Daily, and threatened some one, not neces
sarily Daily, with prosecution, "whereupon Mr. Daily brought the
local suit as evidence of his good faith." This plainly means "evidence
of his good faith" in something he had done or in taking some action
he had taken, and, in connection with what goes before, must be uncIer
s+ood to mean good faith in representing to his associates or some
one in some way that the Bulls Point property was his. \Vhile they may
not have paid money to or for him, the charge is, plainly, they had
paid money or parted with money because of knowledge of these rep
resentations and had threatened some one with prosecution; not neces
sarily, I think, the one who had made the representations. Hence the
charge necessarily is, and would be so read and understood, that Daily
had represented to some one, and that this representation had been
communicated to his associates in the company, that he owned the
property, \vhen he did not have title, and thereby such associates had
been induced to part with their money, and on learning the truth had
threatened some one with prosecution, whereupon he (Daily), as evi
dence of his good faith-that is. honesty-in making the representa
tions, had brought suit, as described in a previous part of the article,
to recover the property.

Is there the plain intendment, or, at least, insinuation, that such
action was brought as evidence of good faith, honesty, and integrity
in making the representations to avoid prosecution, and not because
of or relying on the justice of the claim, or in the belief he was in fact
the owner of the Bulls Point property? There is no charge that Daily
intended to deceive, or defraud, or mislead, or that he made the repre
sentations for the purpose, or with the intent, of inducing his asso
ciates, or anyone, to part with money or property. It is merely a
charge (1) that he did procure the formation of a company; (2) that
he did represent to some one that he owned the property mentioned;
(3) that such statements came to the knowledge of his associates;
(4) that they then parted with their money to some one; (5) that, on
learning Daily had no title, they threatened prosecution; and (G) that
thereupon and because thereof Daily brought suit to show or demon
strate his honesty or good faith. As there is no statement that Daily
falsely or knowingly, or ",-ith bad intent, made the representations, it
mav be there is no charge of bad or dishonest conduct in what has been
quoted; but the article did not stop there. It proceeds:

"In this suit Mr. Daily charged that the property stood in his name, and
that the documentary proofs of the claim had been stolen from the office of
Frank Deering, who was his attorney, during his management of the Copper
King Mine. Mr. Deering denies this, and asserts that he has in his possession
a wi"II executed by Mr. Daily just before he left the Copper King Company's em
ploy, in which ::\'11'. Daily sets forth that he holds no interest whatever in the
corporation."

This presents, in connection with the prior statement, the claim of
Mr. Daily to the smelter property and the basis of his suit for its re
covery. It presents a contention made by Mr. Daily that he had title,
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and a contention of his former attorney, :YIr. Deering, that he had de
clared in a written instrument, not that he had no interest in the Bulls
Point smelter, but no interest in the corporation, and states that
Deering denies the documentary proofs of Daily's title to the property
had been stolen from his office. But the article must be taken as a
whole in ascertaining what charge is in fact made, and so we go back
to some prior statements. The article says, in substance, that the Cop
per King Mining Company, Limited, had been previously organized,
designated in the article as the "Gardner Concern" ; that \V. H. Daily
appeared as its manager, and that finally a big smelter was erected
at Bulls Point, which had proved a failure. This is the coporation
and this the smelter hereinbefore referred to as "the company," in
which Deering claimed Daily had no interest, and the smelter works
of which it was claimed or said he had no title. As to Daily's claim
and the bringing of the suit the article says, prior to the part first
quoted:

"Daily came weRtward as far as Sacramento, and directed that a suit be
brought in the United States court here against the company, the property of
wldch he laid elaim to, and out of which he declared he had been defrauded
by Frank Gardner's agentR through connivance with persons here."

The publication of the article complained of grew out of the failure
of this Copper King Mining Company and the article purports to give
a sort of history of certain matters or transactions, both in and out
lof court, connected with its formation, conduct of business, financial
embarrassments, etc., and claims made in regard thereto, and in so
doing makes the statement quoted in regard to Mr. Daily the one
time manager of the company.

I think that, as a whole, the article as published is self-explanatory,
and fails to charge Mr. Daily with either bad, dishonest, or criminal
conduct, or impute same to him. It gives the respective claims, but
makes no charges or statements not explained, and in the main it re
lates to proceedings in court and matters of general interest. The
article published, as a whole, may be susceptible of two constructions,
one libelous and the other not; but the complaint contains no innuendo
ascrihing to it, or to any part of it, the libelous meaning. In such
cases it is held that there must be an innuendo ascribing to the article
the libelous meaning. Beecher v. Press Publishing Co., 60 App. Div.
(N. Y) 536, 69 ~. Y. Supp. 895; Outcault v. New York Herald Co.
(App. Div., 1st Dept., Dec., 1906) 102 N. Y Supp. 685, per Clarke, J.,
not yet officially reported; Kingsbury v. Bradstreet Co., 116 N. y. 211,
22 ~. E. 365; Hemmens v. Nelson, 13B N. Y. 517, 34 N. E. 342, 20
L. R. A. 440; Crashley v. Press Publishing Co., 11'9 N. Y. 27, 34, 71
:-.J. E. 258. This is the rule laid down in Beecher v. Press Publishing
Co., and Outcault v. New York Herald Co., supra, actions for libel.
It should be stated, however, that Hemmens v. NeIson, relied on in
Beecher v. Press Pub. Co., was an action for slander, and in Kings
lmrv v. Bradstreet Co., an action for libel, the court held that the words
<'.11cr' circular complained of, standing by themselves, were "incapable
of a defamatory meaning," and in Crashley v. Press Publishing Co.,
at page ;34 of 179 N. Y., page 260 of 71 N. E., the court said:
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"But it is argued that the words in the article, describing the plaintltr as
'an Englishman of more or less indifferent repute,' were libelous per se. If
the complaint had alleged the libelous meaning by innuendo, to wit, that the
words meant that the plaintiff's reputation or character was bad that would
have been so. As a mere statement, however, without innuendo. the languagl'
signifies nothing, except that the person spoken of had no particular 'repute:
one way or the other, or that he had but an ordinary reputation, or that he
was too obscure to have gained any repute. ~lany persons, possessing excel
lent characteristics, might find themselves in that category."

But, if that is the rule in actions of slander, I do not see whv it
should not be the rule in actions for libel. It is true that words which
are not actionable when spoken may be so when written or published;
but, if capable of two meanings, one slanderous or libelous and the
other not, I cannot see why an innuendo is more necessary in the one
case than in the other. I do not think that in actions of this charac
ter there is any presumption that the writer or pUblisher of such words
uses them in a defamatory sense, but rather the contrary, when they
stand alone, and that, if the pUblisher is to be put to proof that they
were not used in a defamatory or injurious sense, he should be charged
in the complaint with having so used or published them, and that there
should be legal proof of the fact. Here there is no allegation that de
fendant intended to charge Daily with having knowingly and willfully
represented that he owned or had title to the property in question when
he did not, or that he made such representations even, or that he made
them, if he did, with any wrongful or fraudulent intent, or for any
fraudulent purpose, or to procure or induce any person to part with
money, or that he brought his local suit to prevent or avoid prosecu
tion, etc. It is true, I think, that the published words are capable of
that construction by addition of words and sentences, by reading some
thing between the lines, but not otherwise. Such was the case in
Crashley v. Press Publishing Co., supra. He was "an Englishman of
more or less indifferent repute," were the published words, and these
were, said the court, susceptible of the meaning that he was a man of
bad character. That meaning was not, however, attributed to the
words by innuendo, and hence neither court nor jury could give them
that meaning.

In Beecher v. Press Association, supra, the words were:
"Dr. Meredith lives at 97 McDonough street, only a short distance from Dr.

Beecher's house.
"Within ten minutes of the receipt of this alarming message the kindly pas

tor of 'l'ompkins Avenue Congregational Church was 'Yith his old friend.
"Dr. Beecher then explained that his son Eugene had obtained possession of

certain valuable securities belonging to him and had refnsed to return them.
"Investigation revealed the fact that Dr. Beecher had fallen heir to consid

erable property, including the Macon Street house, on the death of a relative.

"Eugene Returned Securities.

"Dr. Meredith handled Eugene Beecher without gloves. In a letter to the
young man, Dr. Meredith gave him a choice of alternatives in words like
these:

" 'Return those securities to ;rour father within twenty-four hours or get out
of Brooklyn. You can't keep them and continue to live in this city where
your family has held an honorable and distinguished position.'
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"The securities were returned. 'rhey were all turned over to S. V. White.
who handled them to the best advantage for Dr. Edward Beecher, releasing
the faithful coterie from further donations."

The words there, regarding Beecher, were susceptible of a construc
tion, by reading between the lines only, of a n,eaning charging larceny
or wrongful or fraudulent conduct.

In Hughes v. New York Evening Post Co., 115 App. Div. 611,613,
100 N. Y. Supp. 982, the words were:

"Mr. Hughes' story is that he was thrown into jail by Magistrate Pool with
out a chance to tell his side of the case, on the complaint of a woman fot
whom he had C'ollected a debt, and from which amount of money collected he
had dedneted the legal percentage for collection."

There, by reading between the lines, it might be read as a state
ment that Hughes had been thrown into jail because he had unjustly
and fraudulently retained money he was not entitled to and had commit
ted even larceny. Held not libelous per se. Many other cases of
like import might be cited, but I think it unnecessary.

I do not read :Morrison v. Smith, 177 N. Y. 366, 868, 869, 69 N. E.
725, as conflicting with these views. True, Judge Gray, in referring
to innuendoes, says:

"If the language is unambiguous, whether it is actionable becomes a ques
tion of law; but if ambiguous and capable of an innocent, as well as of a
disgraceful meaning. the question bkomes one for the jury to settle. When
the defamatory meaning is not apparent. innuendo is necessary. If the wor(ls
are incapable of the meaning ascribed to them by the inlluendo. and are, prima
facie, not actionable, the complaint :-:honld be dismissed. If they are capable
of such a' meaning, however improbable it may appear, the jury should say
whether they may be so understood. Odgers' Libel and Slander, 107; Sander
son v. Cal dw('11 , 4;) N. Y. 398, 6 Am. Hep. 103."

He was not attempting to state the rule with accuracy, but only in
a general way applicable to that case, and he does not mean to say
or intimate that an innuendo is not necessarv in an action for libel,
where a charge of criminal or bad conduct may be attributed to the pub
lication complained of by reading something between the lines only;
that is, when there are two meanings that may be given, one not libel
ous and the other libelous, the latter by some addition, however, read
ing in something that may be understood, but not necessarily. The only
<]uestion decided by the court in that case was that, when a printed pub
lication is libelous on its face, per se, no innuendo is necessary; and if
1n such a case the pleader by an innuendo ascribes to the words a mean
ing which neither they themselves, nor the proof, nor both tog-ether,
support or justify, still the case is made out, and if the publication is
110t justified it becomes simply a question of damages. I do nut doubt
the soundness of that holding. The innuendo in such a case may be re
garded and treated as surplusage, as, indeed, it is.

Another rule mt,1st be remembered and applied in this case, or, rather,
an exception to the general rule, and that is stated in Hayes v. Ball,
~2 N. Y., at page 420, viz.:

"The rule is that the language employed is to be given its ordinary import
and rueaning, unless an explanation accompanies the use of the words which
gives them a different meaning, or unless all the hearers understand that they
refer to a transaction which cannot constitute the crime which the words
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Imply. Phlllps v. Barber, 7 Wend. (N. Y.) 439: Mayor of N. Y. Y. Lora, 17
Wend. (N. Y.) 296; Van Akin v. Caler, 48 Barb. (N. Y.) 58; Maybee v. Fisk, 42
Barb. (N. Y.) 326."

The complaint in this case does not allege that plaintiff has any busi
ness or occupation, or that the words were published of or concernif'g
him in any business or occupation. It does not charge that he has sus
tained any special damage or allege any. Therefore, not being libelou~

per se, there was no question for the jury.
The verdict of the jury must be set aside, and a new trial granted.

~ORTH Al\mmCAN COLD S'l'OHAG:m CO. v. CITY OF CHICAGO et al.

(Circuit Court, N. D. Illinois, E. D. January 31, 1007.)

No. 28,416.

1. COURTS-JURISDICTION OF FEDERAL COURT-AMOUNT OR VALUE IN CONTRO
VEHSY.

A federal court will not dismiss a bill for want of jurisdiction on de
murrer on the ground that the requisite jurisdictional amount is not
involved in the suit where the bill alleges that the matter in dispute ex
ceeds in value such amount, and discloses no facts which contradict such
allegation.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, § 897.
Jurisdiction of Circuit Courts, as determined by the amount in con

troversy, see note to Aner v. Lombard, 19 C. C. .A.. 75; Tennent-Stribling
Shoe Co. v. Roper, 36 C. C. A. 459.]

2. SAME-]j~EDERAL QUESTION-SUFFICIENCY OF PLEADING.
It is not necessary to allege in pleading matters of whieh the eourt Is

bound to tal,e judicial notice or matters which the law presumes, and a
bill in a federal court which seeks to enjoin the enforcement of a city
ordinance, and invokes the jurisdiction of the court on the ground that
such enforcement will deprive complainant of its property without due
process of law in violation of the fourteenth constitutional amendment,
need not allege that the ordinance was enacted under state authority where
there is a statute of the state which confers authority on the city to
enact such an ordinance, since the court Is required to take judicial no
tice of such statute, and ml1st presume that the city acted thereunder.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, § 841.]
3. SAME.

A suit against a city and certain of its officers to enjoin the commis
sion of acts by them under t1le claimed authority of a city ordinance,
which it Is alleged will deprive complainant of its property without due
process of law in violation of the federal Constitution, does not involve
any constitutional question whieh will give a federal court jurisdiction
with respect to acts which It clearly appears are not authorized by the
ordinanee, set out in the bill. and which, if committed, will be without
authority of law and mere private trespasses.

[Ed. Note.-For eases in point, see Cent. Dig. vol. 13, Courts, §§ 823,
841.]

4. CONSTITUTIONAL LAW-POLICE POWERS OF STATES-LAWS FOR PROTECTION OF
PUBLIC HEALTH.

A municipal ordinance passed under state authority, providing for. the
inspection of food products, kept within the city in storage or for sale,
and authorizing the sUl11l11ar.y seizure and destruetion of any "putrid,
decayed, poisoned, and infected" articles of food found on such premises,
is well within the police powers of the state, which are not affected by
the fourteenth amendment to the federal Constitution.
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In Equity. On demurrer to bill.
L. A. Stebbins and John M. Curran, for complainant.
J ames Hamilton Lewis, Corp. Counsel, for defendants.

KOHLSAAT, Circuit Judge. Bill to restrain defendants from al
leged interference with complainant's business by threatened arrests,
refusal to allow goods to be received at its warehouse, the seizure and
threatened condemnation and destruction of certain barrels of poultry,
and threats of similar acts in the future. The bill alleges that the
defendants, in committing the acts and making the threats complained
of, claimed to be, and were, acting under and by virtue of section 1161
of the Revised Municipal Code of the city of Chicago of 1905, which
is set out in the bill as follows:

"Every person being the owner, lessee or occupant of any room, stall, freight
house, cold storage house or other place, other than a private dwelling, wherE
any meat, fish, poultry, game, vegetables, fruit, or otber perishable article
adapted or designed to be used for human food, shall be storell or kept whethel'
temporarily 01' otherwise, and every person having charge of, or being inter
ested or engaged, whethH as principal or agent; in tile care of or in respect
to the custody or sale of any such article of food supply, shall put, preserve
and keep such article of food supply in a <'lean and wholesome condition, and
shall not allow the same, nor any part thereof, to become putrid, decayed,
poiwned, infected, or in any other manner rendered or made unsafe or un
wholesome for human food; and it shall be the lluty of the meat and fooll
inspectors and other duly authorized employ('s of the health department of the
city to enter any and all snch premises above specilied at any time of any
day, and to forthwith seize, condemn and destroy any such putrid, decayed,
poisoned and infected food, which any such inspector may find in and upon
said premises."

It is further alleged that this ordinance "in so far as it attempts to
authorize the city of Chicago, its agents, servants, and employes, to
seize, condemn or destroy food or other products, is in conflict with
the fourteenth amendment of the Constitution of the United States."

The cause is now before the court on demurrer to the bill. In sup
port of the demurrer, it is urged, among other things, that the court
is without jurisdiction (1) because it appears from the bill that the
amount involved is less than $2,000. exclusive of interest and cos·s.
and (2) because it appears from the bill that there is no constitutional
question involved. As to the first objection: The bill contains an
allegation that "the matter in dispute herein, exclusive of interest and
costs, exceeds the St1l11 of $2,000. * * *" There is nothing III the
hill to contradict this allegation. Defendants, however, contend that,
inasmuch as it appears in the hill that complainant is a warehouseman.
and not the owner of the goods in question, its interest in the way of
commissions and charges cannot amount to $2,000. But it does not
appear from the billl whether complainant bases his allegation of
amount on the value of the goods, the value of its commissions and
Lharges, or the damage that may be done its business by the acts of
defendants. The allegation may well have been based upon any or all
of these elements. But, even assuming the correctness of defendant's
contention that the amount of complainant's personal interest in the
way of commissions and charges is alone the proper basis for deter-
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mining the amount involved, the court cannot sav from the face of
the bill that the amount of complainant's commissions is not $2,000.
vVhile the allegations of the bill taken as a whole might make it un
reasonable to suppose that the commissions of complainant upon the
particular goods seized amount to $2,000, the court cannot take judicial
notice of the amount of such commissions. The reasonableness of
such allegation cannot be inquired into on demurrer. The court,
therefore, holds that the general allegation of amount above quoted is
sufficient.

As to the second objection: Defendant contends that it does not
appear from the bill that the ordinance pleaded is based upon state
authority-that the provision of the fourteenth amendment of the Con
stitution of the United States is that "No state shall deprive any per
son * * *" and that it must appear in the bill that the acts of
defendants were acts of the state by allegations showing the authority
of the city council to pass the ordinance, and that such ordinance was
passed in pursuance of this state authority. This court, being hound
to take judicial notice of the general laws of the state (Owings v. Hull,
n Pet. 625, 9 L. Ed. 246; Gormley v. Bunyan, 1BS U. S. W~5', 11 Sno.
Ct. 45B, B4 L. Ed. 1086; Mills v. Green, 159 U. S. 65'7, 16 Sup. Ct.
13.2, 40 L. Ed. 293), will take notice of those sections of chapter ~61

of Hurd's Revised Statutes of Illinois, defining the powers and duties
of the city council in cities, ·which apparently gives power and au
thority to declare what shall be a nuisance, to abatc the same, am!
to make regulations which may be necessary or expedient for the pro
motion of health or the suppression of disease. It is not necessary
to allege in pleading either matters of vvhich the conrt is bonnd judi
cially to take notice, or matters which the law presumes. Story's
Equity Pleading (10th Ed.) § 24. And the court having taken notice
of the general law of the state upon which such an ordinance as the
one pleaded might properly have becn based will presume that the
ordinance pleaded is based upon this state authority. 21 Am. & Eng.
Ency. of Law, p. 978, and cases cited. It would therefore appeal'
that this point is not well taken.

From the view the court takes of the case, it becomes unnecessary
to pass upon the other questions raised. This suit is brought against th~
city of Chicago and certain of its officers in their official capacity. It
would seem very clear that the defendants cannot be held in this court
for acts or threats which they have no power or authority from the state
to perform, for if there is no ordinance under which they could, with
any color of reason, claim to be acting, their acts are not the acts of the
state, but mere private acts. \Vhile it is alleged that defendants acted
and claimed to act under the provisions of section 1161 of the Revised
Municipal Code of the city of Chicago, it will be observed that under no
possible construction of the ordinance could defendants claim the right
of general stoppage of the entire business of complainant in storing
admittedly wholesome articles of food, so that it would seem thai:
these acts were those of mere trespassers, and plainly without the sanc
tion of the state. As to these acts, therefore, the remedy must be in
the state courts, there being no constitutional question involved neces
sary to give the court jurisdiction.
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Having eliminated those acts which appear from the bill to be private
trespasses, there remains (1) a seizure and threatened condemnation
and destruction of 47 barrels of poultry; and (2) threats to enforce the
ordinance in question in the future. ·While it is difficult to see how a
destruction of the barrels of poultry in question could be in irreparable
injury such as is necessary to give a court of equity jurisdiction to
interfere by injunction (High on Injunctions [3d Ed.J § 1244; Cicero
Lumber Co. v. Town of Cicero, 176 Ill. 9, 51 N. E. 758,42 L. R. A.
696, 68 Am. St. Rep. 155), it may well be that future acts of a similar
nature to that complained of might injure complainant's reputation and
good will in such a way as to properly be called irreparable, so that
it becomes necessary to pass upon the question of the constitutionality
of the ordinance in question. The allegation that this ordinance contra
venes the fourteenth amendment to the Constitution of the United States
cannot be sustained. The fourteenth amendment does not impair the
police power of the states. This was a power not surrendered by the
states to the federal government, and is an inherent right of every
sovereignty. Barbier v. Connolly, 113 U. S. 27, 15 Sup. Ct. 357, 28
L. Ed. 923; Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L.
Ed. 205. In Booth v. People, 186 Ill. 43, 57 N. E. 798, 50 L. R. A.
'162, 78 Am. St. Rep. 229, the police power is defined as: "the general
power of the government to protect and promote the public welfare
even at the expense of private rights." It is clearly within the police
power to protect the lives and health of the people by the seizure, con
demnation, and destruction of impure and dangerous articles of fooel.
To require a regular judicial hearing, with full opportunity for the
owner of the goods to be heard, would often defeat the purposes of the
law by tying the hands of the officers intrusted with the duty of guard
ing the public against the sale of unwholesome food, and would be a
serious menace to the lives and health of the people. Deems v. Balti
more, 80 Md. 164, 30 Atl. 648, 26 L. R. A. 541, 45 Am. St. Rep. 339,
and cases cited; 25 Am. & Eng. Ency. of L. p. H6 ; McQuillin, Munici
pal Ordinances, § 431, and authorities cited. The summary seizure and
destruction of property without notice to the owner or judicial hearing
has been upheld as a legitimate exercise of the police power by the
United States Supreme Court in the case of Lawton v. Steele, 152 U.
S. 133, 14 Sup. Ct. 499,38 L. Ed. 385, where the constitutionality of an
act of the New York Legislature, providing for the summary seizure
and destruction of nets used in illegal fishing, was in question, and the
reasoning of the court in that case applies with even more force in the
case at bar, for the nets were not inherently dangerous to the public;
while in the case of infected food great injury may be done by delay.
The court, in this case (Lawton v. Steele, supra), after stating that there
could be no doubt as to the power of the Legislature to authorize
judicial proceedings to be taken for the condemnation of the nets in
question, and their sale or destruction by process of law, and giving
many instances of this assumption of power by Congress, says:

"In all these cases, however, the forfeiture was decreed by judicial pro
(~eeding. But where the property is of little value. and its use for the illegal
purpose is clear, the Legislature may declare it to be a nuisance, and subject
to summary abatement. Instances of this are the power to kill diseased cat-
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tie; to pull down houses in the path of confiagratiom;; the destruction ot de
cayed fruit or fish or unwholesome meats, or infeeted clothing, obscene books
or pictures, or instruments which can only be used for illegal purposes. While
the Legislature has no right arbitrarily to declare that to be a nuisance whIch
is clearly not so, a good deal must be left to its discretion in that regard, and
if the object to be accomplished is conducive to the public interests, it may ex
ercise a large liberty of choice in the means employed. Newark Hailway v.
Hunt, 50 N. J. Law, 308, 12 AU. 697; Blasier v. Miller, 10 Hun (N. Y.) 435;
Mouse's Case, 12 Rep. 63; Stone v. New York, 25 Wend. (N. Y.) 157, 173; Am.
Print Works v. Lawreme, 21 N. J. Law, 248; Id., 23 N. J. 590, 57 Am. Rep.
420."

See, also, Blair v. Forehand, 100 Mass. 136, 139, 140, 97 Am. Dec.
82, 1 Am. Rep. 94, and cases cited. This decision was followed in the
case of Leach v. Elwood et al., 3 Ill. App. 453. If this rule should be
held to apply to a case like the present one, it will be borne in mind that
the ordinance calls for the seizure and destruction of only "putrid,
decayed, poisoned, and infected food," which is without commercial
value as food. The court, in Lawton v. Steele, supra, goes on further
to say.

"" >I< • 'l'he summary abatement of nuisances without judicial process or
proceeding was well known to the COIllmon law long prior to the a<1option of
the Constitution, and it has never been supposed that the constitutional pro
vision in question in this case was intended to interfere with the established
principles in that regard."

As above stated the ordinance by its terms in no sense contravenes the
provisions of the fourteenth amendment. Manifestly any abuse of the
power granted by it would present no federal question. "Nor," as
stated in Lawton v. Steele, supra, "is a person whose property is seized
under the act in question without his legal remedy. If in fact his prop
erty has been used in violation of the act, he has no just reason to com
plain; if not, he may replevy his nets from the officer seizing them, or,
if they have been destroyed, may have his action for their value."

It is true that, in the dissenting opinion in this case, Mr. Chief Justice
Fuller, with whom concurred Mr. Justice Field and Mr. Justice Brewer,
were unwilling to concede the power of summary abatement by seizure
and destruction; but the ground of their dissent was that the nets were
property entitled to the protection of the law, and at the time of their
seizure were not employed for any improper purpose, and that "as the
illegal use of the nets would be terminated by their withdrawal from
the water there was a lack of necessity for the arbitrary proceeding
prescribed."

The demurrer is therefore sustained, and the bill dismissed for want
of jurisdiction.



PITTSBURGH CONST. CO. V. WEST SIDE BELT R. CO. 125

PITTSBURGH CONST. CO. v. WEST SIDE BELT R. CO. et at

(Circuit Court, W. D. Pennsylvania. February 13, 1007.)

No. 30.

1. CORPORATIONS-CONTRACT MADE BY FOREIGN CORPORATION IN VIOLATION OF
STATUTE-LEGALITY.

Under the Pennsylvania statute of 1874, which makes it unlawful for
any foreign corporation to do any business in the state until it shall
have registered and complied with certain other requirements, a contract
entered into in the state of Pennsylvania by a foreign corporation which
had not at the time complied with such statute to construct a railroad
within the state is illegal and void, and no action can be maintained there
on, either against the other party or a guarantor, to recover the contract
price of work done thereunder, although the corporation complied with
the statute prior to the doing of the work.

2. COXTRACTS-EFFECT OF ILLEGALITy-·WAIVER.
Where a contract when made is illegal as in violation of a statute, the

illegality cannot be waived, nor can a party be estopped to set it up as
a defense to an action on such contract by having received the benefit
thereof or by part performance.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 11, Contracts, §§ 681
700.J

3. ARBITRATION AND AWARD-AcTIO:\" ON AWARD-ILLEGALITY OF CONTRACT.
An arbitration award made under authority contained in an illegal

contract will not be enforced by the courts.

At Law. On motion for judgment non obstante veredicto.
Reed, Smith, Shaw & Beal, for plaintiff.
Willis McCook and Lee & Mackey, for defendant.

BUFFINGTON, Circuit Judge. This is an action of assumpsit
brought by the Pittsburgh Construction Company, a corporation of
the state of West Virginia, against the \Nest Side Belt Railroad Com
pany, a corporation of Pennsylvania, designated in this opinion as the
"Belt Road," and John S. Scully and Theoclore N. Barnsdall, citizens
'of said state.

The Belt Road on April 17, 1901, entered into a written contract
with A. S. Petrie to construct its proposed line of railway. On April
25, 1901, it authorized Petrie to sublet this contract to the plaintiff
company, which company was chartered in West Virginia May 14.
1901. On May 24, 1901, Petrie made a new contract with the plaintiff
(which was substantially a duplicate of his contract), a copy of which
first contract is embodied in the statement of claim as Exhibit A. Con
temporaneously with the execution thereof defendants, by indorsement
thereon, stipulated:

"For value received, the 'Vest Side Belt Railroad Company and John S.
Scully and Theodore :.\'. Barnsdall do hf~reby guarantee and become surety for
the payment of the money mentioned in the within contract as tile same be
comes due and payable. In \vitness whereof tl1e said 'Vest Side Belt Railroml
Company has hf'reunto set its common corporate seal, by the hand of it., presi
dent, attested by its secretary, and tile said .Iolm S. Scully am} T. N. Bar Isdall
have hereunto set their bands and seals this 24th da~" of .Ma~·, A. D. 1901."
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Thereafter the plaintiff proceeded under said contract, and about
June, 1903, turned over the road to the Belt Road in pursuan\:e of
the notice following:

"In reply to your letter of June 11th, will say that we will accept the work
as completed. We do not intend to make any reduction for imperfect ditching.
We do not, however, mean by this acceptance of the work to waive any claim
we may have for damage resulting from any violation of the contract with you.
'Ve therefore ask you to remove at once all of your engines, plant, and equip
ment from the railroad tracks, as they greatly interfere with the operation
of the road. And we further notify you that any movement of your trains or
engines on our tracks from this date must be with the consent and under the
direction of our superintendent, Mr. C. V. 'Vood. Otherwise, we will hold you
liable to any damages resulting from collision or interruption or delay of our
traffic."

Petrie, who mad~ the original contract, was not a contractor. It
was never intended he should build the road, or was the contract given
to him for that purpose. He was an officer of the Belt Road, who
resigned to qualify him to take the contract, and become the conduit
through whom the contract could be sublet to the plaintiff company,
and through whom a portion of the proposed price of construction
was, through the agency of Barnsdall and Scully, to be returned to
all the stockholders of the Belt Road. The contract of Petrie with
the plaintiff seems, therefore, to have been treated as between plaintiff
and the Belt Road.

After the construction of the Belt Road its chief engineer sent the
following notice to the plaintiff:

"I have about completed the final estimate for ~'our work under your con
tract with the 'Vest Side Belt Railroad ComllHny, and as cbief engineer mel!
tioned in the contract, to whom has been committcd the final decision of all
disputes between the parties, before finally submitting the estimate to you, J
wish to notify you tbat the railroad company claims of me a deduction or
credit on the final estimate of the damages sustaincd by the railroad company
owing to the delay in the completion of the contract. If you wish to be
heard on this question, I will meet your repre,~cntativesand tbe representatives
of the railroad company at my oftice in the l<'armers' Bank Building on Mon
day, September 21st, at 10 o'eloc];: a. m.: or, if this may be inconvenient to
you, upon your suggestion I will try and fix a date and plaee that will suit
your convenience. Please let me know what your wishes are in the matter."

Under this notice a large amount of testimony was taken; the Belt
Road and plaintiff being each represented by counsel. Later notice
was given to Scully and Barnsdall by the following notice:

"To A. S. Petrie, Pittshurgh Construction COlllpany, 'Vest Side Belt Railroad
'Company, John S. Scully, '.r. N. Barnsdall, ,J. C. Bower, ;vlcCleave & "'endt
and Reed, Smith, Shaw & Beal: You are Iwrehy notified that upon Monday,
January Hi. 1905, at 10 o'clock a. m., at my offi('e, Hoom 2107. Farmers' Bank
Building, Pittsburgh, Pa., I will hold a final meetiug undpr the provisions of
the clause of the artiele of agreement dated the 24th day of May, 1901, be
tween the Pittsburgh Construction Compnny of the first part ami A. S. Petrie
of the seeond part, which clause reads as follows, viz.: 'And it is mutually
agreed and distinctly understood that the decision of the chief engineer shall
be final and conclusive in any dispute which may arise between the parties to
this agreement relating to or touching the same. and each and every of saicl
parties do hereby waive any right of action. suit or suits, 01' other remedy in
law, or otherwise, by virtue of said covenants. so that the decision of the saill
chief engineer, .James H. :McRoberts. shall in the nature of an award he finat
and conclusive on the rights and rlaims of said parties.' You are requested to
be present at this meeting if you see fit."
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There is a dispute as to whether Scully and Barnsdall took any part
in the proceedings. There is no question, however, they had notice,
and that counsel for them requested an opportunity to examine the
testimony, and thereafter made no request for further hearing and
made no protest. On October 24, 1905, McRoberts made a report
or award in which "he finds the bills and claims of the Pittsburgh
Construction Company, subcontractor, to amount to $972,112.25, item
ized as follows: Final estimate $610,321.65; force and extra work
$361,790.60-$9'72.112.25. Of this account, as rendered, your arbiter
has rejected $98,623.64 as excessive, irrelevant, and unjust, leaving
$873,'188.61 in favor of the subcontractor. Of this amount your ar
biter finds $540,737.63 as having been paid by the West Side Belt
Railroad Company, on account, as surety for Petrie, the contractor,
leaving as against Petrie $332,7'50.98, which will become due and pay
able as of this date."

This suit is broug'ht against Petrie's guarantors to recover said sum
of $332,750.98, and a verdict for such amount, with interest, was taken
for the plaintiff. Thereupon defendants move for juclgment in their
favor non obstante veredicto. The grounds of this motion are, first,
that this suit cannot be maintained because the plaintiff, a foreign cor
poration, did not register, as required by Pennsylvania statute, before
making the contract on which this suit is based; and, secondly, that the
alleged award is invalid because the arbiter failed to pass and report on
the claim of the railroad for $9G,!J70.8G for delay in completing the
work; and, lastly, the arbiter having found that "almost every provi
sion of the agreements between the parties had been disregarded,
neglected or violated, by both parties, and, in consequence, waived,"
the sureties are released.

Taking up the first question, it is proper to defendants to say that,
while they deny liability under the contract by reason of plaintiff's
nonregistration, they do not deny that in a proper proceeding the rail
road company, which is financially responsible, is answerable for just
compensation to the plaintiff. In that regard their brief says: "\Vhere
work is done under such a contract, recovery can be had on the quan
tum meruit, and not on the contract."

Turning first to the statutes, we have the act of 187'4 which provides:
"From and after the passage of this act, no foreign corporation shall do any

business in this commonwealth until said corporation shall have established an
otlice, or offices, and llppoint an agent. or agents, for the transaction of its
business therein. It shall not be lawful for any such corporation to do any
business in this commonwealth, until it shall have filed in the office of the Sec
retary of the Commonwealth a statement under the >;(eal of said corporation,
and sign~d by the pre>;ident or secretary thereof, showing the title and objeet
of said corporation, the location of its oflice or offices. and the name or names
of its authorized agent or agents therein: and the certificate of the Seeretary
of the Commonwealth under the >;eal of the commonwealth. of the filing of
such statement, shall be preserved for pUblic inspection by each of said
agents in each and every of such offices. And person or person>;, agent, office!'
or employe of any such foreign corporation, who shall transact any business
within this commonwealth for any sueh foreign ('orporation, without the pro
yisions of this act being complied witb, shall be guilty of a misdemeanor, and,
npon conviction thereof, shall be puni>;hed by imprisonment not exceeding thirty
days, and by fine not exceeding one thousand dollars, or either, at the discr~·

tion of the court trying the same."
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Also the ninteenth section of the act of 1889 (P. L. 420), which pro
vides:

"That hereafter no limited partnership, bank, joint-stock association, asso
ciation, corporation or company whatsoever, formed, ereded, incorporated or
organized, by or nnder any law of this commonwealth, general or special, or
formed, erected, incorporated or organized under the laws of any other state,
and doing business in this commonwealth, shall go into operation, without
first having the Ilame of tHe institution 01' <;OlUpanJ·, the date of incorporation
or organization, the act of assembly or authority under which formed, incorpo
rated or organized, the place of business, the post office address, the names of
the president, chairman. secretary and treasurer or cashier, and the amount of
capital authorized by its charter and the amount of capital paid into the
treasury, registered in the office of the Auditor General; and every limited
partnership, bank, association, jointcstock association, company or corpora
tion whatsoever, now engaged in business in this commonwealth, shall within
ninety days after the passage of this act, register as herein required in the
offiee of the Auditor General; all the corporations, companies, associations
and limited partnerships aforesaid, shall annually hereafter notify the Audi
tor General of any change in their officers; and any such institution or
company whicb sball neglect or refuse to comply with tbe provisions of this
section, sbaH be subject to a penalty of five hundred dollars, which penalty
shall be collected on an account settled by the Auditor General and State Treas
urer in the same manner as taxes on capital stock are settled and collected."

The contract here involved between Petrie and the plaintiff was
made May 24, 1901. The plaintiff had not then registered. It subse
quently did register on June 15, 1901.

Permission to a foreign corporation to transact business in a state is
a subject of state legislation, when exercised within reasonable limits,
and, where the highest courts of a state have construed a statute grant
ing such permission, the federal courts follow such construction. Mc
Canna Co. v. Citizens' Co., 76 Fed. 420, 24 C. C. A. 11, 35 L. R. A.
236. Now, in Lasher v. Stimson, 145 Pa. 30, 23 At!. 552, in speaking
of the requirement of registration of the act of 1874, the Supreme
Court of Pennsylvania held:

"These terms are not onerous or in conflict with any constitutional provision
or nIle of public policy. But they are clearly prohibitory, and they indelibly
stamp as unlawful any business transaction within the state by II foreign cor
poration which has not complied with them. It is only by its observance of
them that it can have a legal existence for business purposes \vithin this juris
diction, or acquire coutractual rights which our courts will recognize."

This decision was made in 1891, and was the declared law of the
states when the contract between Petrie and plaintiff was made in
1901. The decision in Delaware, etc., Co. v. Passenger Railway Com
pany, 204 Pa. 25, 53 At!. 533, followed in 1902. This decision shows
adherence by the Supreme Court to the construction originally given
the act in Lasher v. Stimson, supra, and holds that:

"The purpose of the act is to bring foreign corporations doing business in
this state within the reach of legal process. This purpose is not accomplished
by a registration of the corporation at the pleasure of its otIicers, or w!len it
lilay be to their interest to appeal to our courts. The act is for the protection
of tho"e with whom it does business, or to whom it may incur liability by its
wrongful acts; and nothing short of a registration before the contract that it
seeks to enforce is made can give it a right of action. Any other construction
of the act would violate its plain words lind wholly defeat its object by af
lording protection to the corporation lind denJ'ing it to the public."
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Now, on May 24, 1901, when the plaintiff, a foreign corporation,
made this contract it had not registered. It therefore had no right un
der the statute to make it, and in doing so its officers and agents made
themselves liable to a criminal prosecution with fine and imprisonment.
It will also be observed that the purpose of the contract was to bind
the corporation to do a large amount of unlawful work in the com
monwealth. A contract thus made in violation of law, and whose pur
pose was to procure further violations of law, will not be enforced by
the courts. In Johnson v. Hulings, 103 Pa. 501, 49 Am. Rep. 131,
plaintiff had sold land, and pursuant to contract was entitled to $10,000
commissions. This the jury awarded him. He had not taken out a
broker's license. The Supreme Court said:

"Such being the case, the plaintiff was, by virtue of the eighteenth section of
the act of tile 10th of Avril, 184l) [Po L. 573], brought within the provisions of
the act of May 27, 1841 [Po L. 3l)6], and was sulJject to the penalty therein
prescribed in case of a violation of those provisions. The result follows that
Johnson, in the transaction in hand, stands in. the position of a real estate
broker who seeks to enforce a contract which, under the statute, he had no
right to make, and by the making of which he subjected himself to the penalty
imposed by that statute. But a contract such as this, opposed as it is alike to
good morals and llulJlic policy, cannot be enforced. rrhat has been ruled times
without number. " * * If, then, the business itself be unlawful, the com
missions or gains arising; from it without regard to the form of the contract
for their payment are also unlawful."

If, then, the contract between Petrie and the plaintiff was illegal and
intended to secure the performance by the plaintiff of l1nlawftl1 acts.
how can this action on the guaranty given by the defendants be en
forced? That guaranty was an undertaking on their part to pay to the
plaintiff the consideration for doing the unlawful things provided
for in the contract. It is clear that an action on the guaranty cannot be
sustained without disclosing the guarantied contract; for performance
of its prohibited acts is the foundation of recovery against the guar
antors. Now, "the test whether a demand connected with an illegal
transaction can be enforced at law is whether the plaintiff requires
the aid of the illegal transaction to establish his case." Johnson v. Hul
ings, supra. This is in accord with McMullen v. Hoffman, 174 U. S.
654,19 Sup. Ct. 839,43 L. Ed. 1117, where it is said:

"The authorities from the earliest time to the present unanimously hold that
110 court will lend its assistance in any way to\vard carrying out tiie terms of
an illegal contract. In case any action is brought in whieh it is necessary to
prove the illegal contract in order to maintain the action, courts will not en
force it. nor will they enforce any alleged rights directly springing from such
contract."

This objection of invalidity and illegality may sound very ill coming
from a party who on his part enjoyed the fruit of the contract; "but,"
as is said in Thorne V. Travellers' Insurance Co., 80 Pa. 29, 21 Am.
Rep. 89, "it is not for his sake the objection is al1owed. It is founded
on general principles of policy which he shal1 have the advantage of,
contrary to the real justice between the parties. The principle of pub
lic policy is that no court will lend its aid to a party who grounds his

151F.-9
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action upon an immoral or an illegal act." To the same effect is the
holding of this court in Pittsburgh Dredging Company v. Mononga
hela Company (C. C.) 139 Fed. 780, where it is said:

"It will be observed that, when the law refuses to be used to enforce an un
lawful contract, it is not done to benefit or aid the party who has profited h;r
the wrong, and who is in possession of the fruits of the fraud, but on the
higher ground of puLJlic policy."

We are clear, also, that the subsequent work under the contract, the
estimate made by the engineer at the suggestion of the railroad, and
the arbitration would not change the status of the contract. Once
tainted with illegality there can be no cure so far as the contract is
concerned. Such is the holding in Coppell v. Hall, 7 \Vall. 558, 19
L. Ed. 244:

"In such cases there can be no waiver. The defense is allowed, not for the
sake of the defendant, but of the law itself. The principle is indispensable to
the purity of its administration. It will not enforce what it has forbidden and
denounced. The maxim, 'Ex dolo malo non oritur actio,' is limited by no
such qualification. 'l'he proposition to the contrary strikes us as hardly worthy
of serious refutation. Whenever the illegality appears, whether the evidence
comes frol11 one side or the other, the diRclosure is fatal to the caRe. No COll
sent of the defendant can llPlltralizp its effect. A stipulation in the most sol
emn form to waive the objection would be tainted with the vice of the orig
inal contract, and void for the same reasons. 'Wherever the contamination
reaches, it destroys. The principle to be extracted from all the cases is that
the law will not lend its support to a claim founded upon its violation."

Nor does the award of the engineer have any efficacy in this case.
Authority on his part to act and the obligation of parties to abide by his
decision rests in both cases on the provision of a contract which is con
tra legem. The law will not enforce an award based on an illegal con
tract. Benton v. Sing'leton, 114 Ga. 548, <jO S. E. 811.

Upon the whole, therefore, we are of opinion that by reason of the
nonregistration of the plaintiff corporation prior to the contract here
involved the verdict for plaintiff cannot be sustained. Judgment will
therefore be entered in favor of the defendant non obstante veredicto;
but said judgment shall not bar any subsequent suit or proceeding
by the plaintiff for services performed.

WARREN FEATIIERBONE CO. v. LANDAUlDR et al.

(Circuit Court, E. D. Wisconsin. November 30, 1903.)

INJUNCTION-GROUKDS-CIRCULARS GIVING NOTICE OF SUIT FOR INFRINGEMENT
OF TRADE-MARK.

It is within tb.e rights of a complainant, who has commenced snit for
infringement of a trade-mark and for nnfair competition, to issue circulars
to the trade stating such facts and its claimed rights, where such cir
culars are sent in good faith and the claims made are fairly within the
scope of the bill, and their issuance will not be enjoined on petition of
the defendant, on mere denials of the allegations of the bill, and in ad
vance of a hearing or the taking of any evidence upon the issues of fact
joined.

[Ed. Note.-l!'or cases in point, see Cent. Dig. vol. 27, Injunction, §§ 170,
171.]
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In Equity.
Offield, Towle & Linthicum, for complainant.
Lysander Hill and Jacob Rothschild, for defendants.
Before BUNN and SEAMAN, District Judges.

BUNN, District Judge. This is a motion upon a petition filed by
the defendants for an injunctional order against the complainant, re
straining it from issuing notices or printed circulars b its customers
or others warning them against purchasing defendants' goods. In
order to understand the question at issue, it will be necessary to state
brieRy the purpose of the suit and the answer to the complainant's bill.

The suit is brought by the complainant, a corporation having its
principal place of business at Three Oaks, Mich., for infringement of
the complainant's trade-mark. By the allegations of the bill the
complainant has, since 1884, been engaged in the business of manufac
turing and selling stiffeners for garments in all parts of the united
States, Great Britain, and elsewhere, made of the quill portion of
feathers, to be used largely as whalebone has been used and in place
thereof, under the designation of "Featherbone," which name the com
plainant alleges it adopted as a trade-mark, and \vhich Edward Kirk
Warren, the complainant's predecessor, caused to be registered as such
in the United States Patent Office upon August 5, 1884, as No. 11,40l.
This stiffener is composed of cords or splints made from quills or
feathers split longitudinally, closely bound together and covered by
ribbon or other textile fabric. These fabrics were made in various
forms and covered with ribbons of various colors. The complainant
has spent over $500,000 in advertising these goods, and has built up an
extensive business in their manufacture and sale. Bv reason of their
peculiar coverings, and of said colors and ornamentation, the stiffeners
manufactured by the complainant have received a distinctive character
in the markets of America and Europe, and have caused them to be
recognized as of the manufacture of the complainant. The complainant
further alleges that the defendants well knowing the great reputation
of complainant's manufacture, and designing to divert to themselves
the profit and gains to which the complainant is entitled, have falsely
and fraudulently conspired to put up and offer for sale, and have so
put up and offered for sale, goods identical with those of complainant
and containing complainant's trade-mark, and have used complainant's
styles, shapes, sizes, finish, and packing, trade-names, trade-marks, sam
ple cases, and entire business methods, in connection with their manu
facture and sale of articles not manufactured by complainant, and vast
ly inferior to its goods, intending the same to be accepted by compI2#n
ant's customers and the public as and for complainant's goods, in un
fair competition with complainant, and in infringement of complainant's
trade-mark; that said articles, manufactured and sold by defendants
as the manufactures of complainant, are inferior in quality, put in
packages and under labels so like complainant's that they are prac
tically undistinguishable therefrom-all of which has been and is to
complainant's great and irreparable loss and to the injury of the reputa
tion of its manufacture and the obstruction of its business and the dim
inution of its profits; and it prays that the defendants may be en-
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joined by the order of the court from aU further infringement. The
complainant's bill was filed on July 9, 1903, and is under oath.

The answer of the defendant the American Featherbone Company
admits much of the complainant's bill as that the article manufactured
by it is a useful article, having the construction, qualities, and various
uses described therein, and that 'vVarren created and gave to said new
article of manufacture the name of "Featherbone," by which name
it has ever since been known; also that said \Varren caused the word
"Featherbone" to be registered as his trade-mark for said material;
also that within the past year defendant has used the name "Feather~

bone" in connection with its manufacture and sale of goods, known
everywhere as "Featherbone." But defendant denies that complain
ant has any exclusive right or property in the word "Featherbone," as
applied to any goods of the classes referred to in the bill of complaint,
and avers that said word is public property, free to the use of every
body; that when Edward Kirk \Varren, in 1882 or 1883, first conceived
the idea of splitting feather quills longitudinally into small splints or
fibers, binding such fibers into cords, and wrapping the cords into
flat strips to make stiffeners, he appropriately named the new product
"Featherbone," and on January 9, 1883, he applied for a patent, which
was granted October 16, 1883, in which he stated that he had given the
name "Featherbone" to his new article of manufacture; that he be
gan the manufacture in 1883 or 1884, and has continued the same under
his own name and the name of the corporation ever since; that after
that time Mr. \Varren, either for himself or for the company, took
out several other patents for alleged improvements upon his feather
bone; that one of these patents was issued February 5, 1885, and one
October 6, 1885, and that all three of these patents had expired before
defendant began the manufacture, and have since been public property;
that defendant company was organized in the fall of 1902, after the
expiration of complainant's patents, and entered upon the manufacture
and sale of featherbone, as it had a right to do, and without any pur
pose of deceiving the public, calling itself the "American Feathcrbone
Company" to distinguish its products from those of the complainant,
the vVarren Featherbone Company. Defendant denies, also, that its
products are in any way inferior to those of the complainant company,
but avers that they are fully equal to complainant's goods in quality
and value; that it has never tried to palm its goods off as made by the
complainant, but has plainly and conspicuously marked all the boxes
and packages with the words, "Made by the American Featherbone
Company," and that it has taken all pains to let it be known that it is
fairly competing with the complainant as a rival in the manufacture of
these goods; that it has not indulged in unfair competition of any de
scription.

Upon the answer which was filed August 21, 1903, and is not sworn
to, and upon a petition filed, the defendant, before any testimony has
been taken in the case, moves the court for an injunctional order re
straining the complainant from issuing circulars or sending notices
to cllstomers that a suit has been commenced for infringement of its
tracIe-mark. The petition is merely a reinforcement of the allegations
of the answer, and contains no essential facts not already set forth in
the pleadings. In short, the allegations are more conclusions of law
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and of fact than allegations of fact, and the question to be determined
is whether the defendant is entitled to such relief before any testimony
has been taken or final hearing had upon the merits; or, rather, in orde'r
to grant the relief, must we not decide the merits of the case in ad
vance of a hearing? Can we assume, without evidence and in advance
of a hearing on the merits, that the allegations of the defendant's an
swer and petition are true, and that those of the bill of complaint are,
unfounded? If the allegations of the bill are true, then the plaintiff
is clearly entitled to the relief !>Ought. If those of the answer and peti
tion are true, then we think the complainant not entitled to recover, and
that the defendant is entitled to the relief prayed for in the petition.
But can that question be properly determined by the court without furth
er evidence and a full hearing? Can the court take the allegations of the
answer, which is not sworn to, or the allegations of the petition, which
is sworn to, against the allegations of the bill, without further evi
dence? In other words, can the merits of the case be anticinated and
determined in advance upon the b1re alleg~ti-ns of f e pleadings in
the case? If the defendant came with an adjudication in another court
upon the validity of the complainant's trade-mark, we might follow that
without proof and grant an injunction; but, so far as appears, there
has never been an adjudication of the question. Such relief has been
granted in many of the adjudged cases, sometimes on the application of
the defendant, though more generally upon the application of the
complainant and upon final hearing, as in Emack v. Kane (C. C.) 34
Fed. 46, Adriance, Platt & Co. v. National Harrow Co., 121 Feel. 827,
58 C. C. A. 1G3, and A. B. Farquhar & Co, v. Same, 102 Fed. 714,
42 C. C. A. 600, 49 L. R. A. 755.

Complainant moved on the hearing of the petition to have the same
struck from the files, claiming that the defendant has no right to file
such a petition and no right to the relief prayed for. Under the ad
judged cases it seems clear that such relief as is here asked for may
be granted in a proper case, as well on the application of the defend
ant as that of complainant. Since the case of Emack v. Kane (C. C.)
34 Fed 46, was decided, the doctrine has been affirmed in many cases.
But in that case, as in most of those since decided, the doctrine has been
placed upon the ground that, if the assumed owner of a patent or trade
mark neglects or refuses to bring suits, but instead thereof issues threat
ening notices and circulars to customers, warning them against the man
ufacture or sale of the supposed patented article, maliciously or in bad
faith, it is only just and reasonable that a court of equity should in
terpose to restrain such acts, to prevent irreparable injury or a multi
plicity of suits. In Emack v. Kane, Judge Blodgett first laid down the
rule as follows:

"Here the complainant seeks to restrain the defendants from making threats
intended to intilllillnte the complainant's customers under the pretext that
eGmplainant's goods infringe a patent owned 01' controlied by defendants, and
thl'pats that if sneh customers deal in complainant's goods they will subject
tlH'lllselves to suit for such infringement: the bill charging, and the proof'
showing, that thes': chnrges of infringement nre not made in good faith, but
with a malicious intent to injure and destroy the complainant's business,
'Vhile it may be that the owner of a patent cannot invoke the aid of a court
of equity to prevPllt anotllPl' person from pUhlishing statements dpnying the
validity of such patent, by circulars to the trade 01' otherwise, ~'et, if the owner
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of a patent, instead of resorting to the courts to obtain redress for alleged In
fringements of his patent, threatens all who deal in the goods of a competitor
with suits for iufringenll'ut, thereby intimidating such customers from dealing
with such competitor, and destroying his competitor's business, it would seem
to make a widely different case from Kidd v. Horry, aml that such acts of in
timidation should fall within the preventive reach of a court of eqUity. It may
not be libelous for the owner of a patent to charge that an artiCle made by
another manufacturer infringes his patent, and notice of an alleged infringe
ment may, if given in good faith, be a considerate and kind act on the part
of the owner of the patent; but the gravamen of this case is the attempted in
timidation by defendants of complainant's customers by threatening them with
suits which defendants did not intend to prosecute; and this feature was not
involved in Kidd v. Bony. I canllot believe that a man Is remediless against
persistent and continued attacks upon his business, and property rights in his
business, such as have been perpetrated by these defendants against the com
plainant, as shown by the proofs in this case. It shocks my sense of justice
to say that a court of equity cannot restrain systematic and methodical out
rages like this by one man upon another's property rights. If a court of equity
cannot restrain an attack like this upon a man's business, then the party is
certainly remediless, because an action at law in most eases would do no
good, and ruin would be accomplished before an adjUdication would be
reached."

This case was heard on the merits, and the relief was granted in
favor of the complainant in the form of a decree for a perpetual in
junction. But it is evident, to bring a case within the doctrine so laid
down, it should appear that the threatening letters and circulars should
be resorted to in bad faith, which is generally shown, as was in that
case, by the complainant neglecting or refusing to bring suit. In the
case at bar the complainant has shown its good faith in bringing suit
against the defendant, distinctly claiming a right of property in the
fanciful designation of "Featherbone" as a trade-mark, and charging
the defendants with infringement. Complainant in its complaint is
not claiming anything under the expired patents which the answer re
fers to, but makes claim generally to a right at all times and forever
to the exclusive use of this term as a trade-mark. It appears from
the affidavits and briefs that the complainant has several other patents
Issued since those of 1883 and 188[). But neither those nor the expired
patents have been introduced in evidence, as no evidence has been tak
en in the case. Under these circumstances, how can the court upon the
mere allegations of the answer and petition, \vhich is merely a repeti
tion of the allegations of the answer, restrain the complainant from
doing what he has a right to do, provided the allegations of the bill are
true that he has a property in the alleged trade-mark which the de
fendant is infringing?

The following is a specimen of the notices given, which clearly go
no further than complainant had a right to do under its bill after suit
was brought:

"'Varning against Unfair Competition.
"Three Oaks, Michigan, July 13th, 1903.

"To the Trade: ""e desire to warn the trade against the purchase aull sale
of 'Featherbone' products not made and sold by us. Au imitation and inferior
article is being offered to the trade. under our trade-mari( and name ']!'eather
bone' and in the dress of our goods and in imitation of them.

"'V'~ have brought suit against Landauer & Co., of Milwaukee, for dealing
in these fraudulent imitations in unfair competition with us, asking for an



WARRENFEATHERBONE CO. V. LANDAUER. 135

injunction against sueb practice on their part and for five thousand dollars
($;).000.00) damages for their acts.

"Tbis imitation article is made in infritlg(~lllent of our patents and trade
marks and in unfair nnd fraudulent imitntion of our goods, ana we give this
public notice so that tIle tradE' may understand our rights, our position rela
tive thereto and our intention to stop infringement and all unfair competition.

"'1'he 'Varrell Ifeatherbone Co."

It seems clear enough, frol11 an inspection of the circulars sent out to
customers by complainant, that the complainant has kept fairly within
the scope of its bm: and so long as it does that no charge of bad
faith or malice or intent to injure is justly chargeable. If complain
ant's bill be true, it has an undoubted right to warn the public against
the infringement of its trade-mark; and that question should not be
determined upon the mere allegations of the parties. It is easy enough
to say that complainant has no trade-mark, or that, if it had, it expired
with the expired patents in 1900 and 1902; but the proof on final
hearing might show otherwise, and that the right to such trade-mark
exists independent of such patents. The rule is well laid down in
Adriance, Platt & Co. v. National Harrow Co., 121 Fed. 827, 58 C.
C. A. 163, by the Circuit Court of Appeals for the Second Circuit, as
follows:

"Undoubtedly the owner of a patent is acting within his rights in notifying
infringers of his claims, and threatening them with litigation if they continue
to disregard them; nor docs he transcend his rights when. the infringer being
n manufaC'turer, 11(' sends sneh notkes to the manufactnrer's cu:,tomers, if
he does so in good faith. lJelieYing his elaims to be valid, and in an lWIll'st ef
fort to proteC't them from invasion. "~'hen tlw manufadllrer is financially re
sponsibll" is aeces~ible, and his infl'in:;clI1ents readily provable, and when the
patcmt EHI'I[('r is tinaneially able, and is one who makes it his sole business to
grant licenses, and is under a duty to his licensees to prosecute extensive in
fringers, the sending of sueh circulars to customers ,vould seem to be merely
a preliminnry or cumulative measure, and the bringing of an infringement ac
t ion tlw paraIll0lll1t and imperative procecding. As, ordinarily. the patent
owner would be prompt and zealous to assert his claims, if he halts and pur
IJOsely procrastinates, and attempts to eiTect by threats and manifestoes that
which he ean eompel by the strong hand of U,e law, a l!;trong inference arises
that lw has not any rpal confidpnce in his pretensions. This inference becomes
irresistible if he refuses to bring suit during a consic1erable period of time,
whplI the alle,!!:ed infringement is open, notorious, and defiant. and so extensive
;]>1 to threaten destruction to his alleged exclusive rights. The indicia of ball
fnith are nerslIasive in the present case. It is impossible to read the communi
,'ations wtlrning the complainant's eustomers against selling its harrows, with
whkll the d2femlant s('pms to have flooded the country, without IJeing led to
l>elieve that they wen' inspirpd by a purpose to intimidate the complainant's
cU'.;tomel's, and coerce the eomplainant, by injuring its busincss, into becoming
a licensee of the defendant. In view of its failure to bring an infringement ac
tion. undE'r the eireumstanees which made an action practically compulsory,
the dE~fendant canllot ~lJelter itself behilHl the theory that its cire'uiars and let
lers were merely legitimate notices of its rights. 'We are satisfied that they
werE' sent, not for the purposes of self-proteetion, but in execution of the de
fendant's threat to stop the eOlJ1plainant from building harrows by other means
than le,gal remedies."

A similar rule has been declared in the Third Circuit in Farquhar
Co. v. National I-Iarrow Company, 102 Fed. 71t, 42 C. C. A. GOO, 49
L. R. A. 755.

The petition for an injunction is overruled.

Judge SEAMAN authorizes a note of his concurrence in this opinion.
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nHACKEN v. ROSENTHAL et at

(Circuit Court, N. D. Illinois, m. D. January 31, HJ07.)

No. 28.168.

1. COPYRIGHT-INFIHNGE)IENT-PnOTOGRAPIlS OF SCULPTURE.

A photograph of a copyrighted piece of sculvture Is a "copy" tll('rcof.
within the meaning of Rev. St. § 4952 [D. S. Compo St. 19J1, p. 3408],
and, if made without authority from the propriptor of the covyrigllt, is
an infringement thereof.

2. EQUITY-PLEADING-MuLTIFAUlOUS:S-ESS.

The objection of multifariousness is one addressed to the dif'cretion of
tl:Je court, and is to be determined with relercnce to the peculiarities of
each particular case, upon considerations of ]lmctical convenience to the
court and the parties, and of tile saving of time and expense.

[Ed. Note.-For cases in point, see Cent. Dig. vol, 19. Equity, § 340.]
3. SAME-COPYRIGIIT~SUlT FOR IN~·RINGEMENT.

A bill for infringement of copyrigllts of different pieces of sculpture
will not be held demurrable for multifariousncss where the parties and
the general method of alleged infringement are the same, and eSjl2eially
where it appears from the bill tllat all of the acts of infringement were
committed pursuant to a common purpose by the defendants.

[Ed, Kote.-For cases in point, see Cpnt. Dig. vol. lU, Equity, §§ 3,11,
344; vol. 38, Cent. Dig. Patents, § 518.J

In Equity. On demurrer to bill.
O'Shaughnessy & O'Shaughnessy, for complainant.
Charles J. O'Connor, for defendant.

KOHI.,SAAT, Circuit Judge. This cause comes before the court on
demurrer to the amended bill to restrain infringement of four copy
rights on certain pieces of statuary in bas-relief. The only questions
raised on demurrer which the court deems necessary to consider are:
(1) Whether a photograph or other picture of the statuary constitutes
infringement thereof; and (2) whether a bill seeking to restrain in
fringement of four different copyrights, and also seeking to set aside
a copyright of the defendants as having been obtained by fraud is
multifarious. The first ground of demurrer is stated as follows:

"A piece of sculpture protected by copyright as a work of the fine art is not
infring;ed by a photographic or printed design which is in no sense a bas
relief."

The authorities cited by defendant do not sustain this ground of de
murrer. The case of Hanfstaengel v. Empire Palace, L. R. 1894, 2
Ch. 1, is an English case, arising under the English copyright act, the
language of which differs from our copyright law. Moreover, this case
might be considered an authority for complainant, for the court in that
case declared an infringement to be "such reproductions as would com
pete in the markets with the ori'Sinal or with authorized copies of them."
The other case cited by defendant was Champney V. Haag (C. C.) 121
Fed. 944. This was a suit brought for infringement of a copyright of a
painting by certain illustrations. It appeared that the illustrations were
copied from a copyrighted photograph of the painting, and the cOUrt

holds that, inasmuch as no attack was made on the photographer's copy-



BRACKEN V. ROSENTHAL. 137

right, it must at least be considered prima facie valid, and that the
evidence showed clearly that the illustrations alleged to be infringe
ments of the painting, were copied from the photograph, and not from
the painting.

Our statute (Revised Statutes U. S. § 4952 [u. S. Camp. St. 1901, p.
3406]), gives to the author, designer, or proprietor of any statue,
statuary and of models or designs intended to be perfected as works
of the fine arts, the sale liberty, among other things, of "copying" and
vending the same. The word "copying" is defined in Murray's New
English Dictionary as follows:

"To make a copy of [a picture or other worl, of art]; also to reproduce or
represent [an object] in a picture or other work of art."

This definition is fully sustained by the authorities quoted by the
author, so that it seems clear that the word "copy" may be used to
designate a picture of a piece of statuary, without in any way strain
ing the well-established use of the word. It was held in the case of
Falk v. Howell (C. C.) 37 Fed. 202, that a copyrighted photograph
was infringed by a reproduction of a material part of it in relief on
leather to be used as chair backs. If this is good law it should work
both ways, and it would follow that a copyrighted chair back in relief
would be infringed by a photograph of the chair back, and if a chair
back in relief is infringed by a photograph, there seems to be no reason
for not holding that a relief tablet or figure in bas-relief, is infringed by
a photograph or other picture.

To hold that a piece of statuary may be infringed by a picture of the
statuary seems in every way in accord with the reason and spirit of the
law; for it has been held that the copyright acts "secure to the author
the original and natural rights, and it was said that the various pro
visions of the law in relation to copyrights should have a liberal con
struction, in order to give effect to vvhat may be considered the inherent
right of the author to his own work." 7 Am. & Eng. Ency. of Law,
552. citing Myers v. Callaghan (C C.) 10 B"ss. 1:)9, 5 Fed. 726.
The question is not whether the photograph contains artistic elements
of its own but whether it also contains any of the artistic ideas and
conceptions expressed in the statuary. It "is clear that the infringer
of a copyrighted book cannot escape liability by mixing original matter
of his own with the matter pirated, and it should be equally clear that a
photographer of a piece of copyrighted statuary cannot say that because
his picture contains some of his own talent he is any the less an infringer
of the ideas he has taken from the statnarv.

The second ground of demurrer is that the bill is multifarious in that
separate and distinct causes of action are set out therein. The oojection
of multifariousness is one that addresses itself to the discretion of the
court, and no rule can be laid down to govern every case. Courts apply
the rule to avoid needle~s expense, complexity of the issues, prolixity,
delay, and annoyance, and where it is not apparent that any of these
objects can be attained, the objection will not be sustained. This objec
tion is not looked upon with favor by the courts (14 Am. & Eng. Ency.
of Pl. & Pro 214), and a suit "is not thrown ont of court for this fault
except in a clear case" (Oney v. Ferguson, 41 W. Va. 568,23 S. E. 71P).
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And it has also been held that "a bill will not be dismissed fOr this
defect unless the court is so embarrassed that it cannot administer the
appropriate relief." Annin v. Armin, 24 N. J. Eq. 184. It was held in
Stafford National Bank v. Sprague (C. C.) 8 Fed. 377, that a bill is not
demurrable on the ground of multifariousness when the joinder therein
of two distinct matters prevents a needless multiplicity of suits, and
neither inconveniences the defendants nor causes them additional ex
pense. In the case of Harper v. Holman (C. C.) R± Fed. 222, it was
held that:

"A bill seeking to restrain the lmhlication of a book, as infringing In its
title a trade-mark rigbt, and in its tl'xt certain rights secured to them by foUl"
eopyrights is not multifarious."

The language of the court, in Jaros Hygienic Underwear Company
v. Fleece Hygienic Underwear Company (C. C.) 60 Fed. 622, is quoted
approvingly by the court in that case (Harper v. Holman) that the
question "is to be determined with reference to the peculiarities of each
particular case, upon considerations which are practical rather than
theoretical in their nature," and the language of Mr. Justice Miller, in
United States v. American Bell Telephone Company, 128 U. S. 352,
9 Sup. Ct. 90, 32 L. Ed. 450, that "the principle of multifariousness is
one very largely of convenience." It is not apparent in the case at bar
what advantage can possibly accrue to either of the parties by requir
ing separate suits upon each of the copyrights. Theoretically each
copyright is a separate and distinct matter, but the parties are the same,
the general method of alleged infringement is the same, and in all
probability the same witnesses will testify as to all the alleged acts of
infringement. Moreover, from the allegations of the bill it appears that
these parties are combining and confederating to injure the complainant
in her right of property in the four pieces of statuary involved in this
suit, and, if this is true. the acts of one may fairly be considered the
acts of all. Expense, which seems to be one of the most important
considerations in passing upon objections of this kind, will surely be
less by one suit than by four suits.

The demurrer, therefore, is overruled.

WEST PUB. CO. v. FJDWARD 'l'HO:\Il'SOX CO.

(Circuit Court, E. D. New York. Februal'Y 23, 1907.)

I'}QUTry - EVIDENCE - COMPELLING PRoDucnoN m' DOCU!.!ENTS BY ADVERSE

PARTY.
The ordinary procedure in equity to comlwl an adverse party to pr?d~ct'

documents is by bill or cross-bill for discovery. on which the matenahty
of the documents as evidence may be determined, or by a subpoma duces
tecum and the court will not order the production of documents upon mo
tion a~d an affidavit based solely on information and belief as to the con
tents of 'the documents desired, and especially where the moving party has
unduly delayed making the application and the granting of it would in
terferewith the closing of the proofs withiu the time fixed by order of the
court.

In' Equity. On motion to require complainant to produce records.
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William B. Hale, for complainant.
Walter Large (Charles Porterfield, of counsel), for defendant.

13l>

CHATFIELD, District Judge. This is an action to enjoin the
alleged infringement of copyright. Both parties have been taking tes
timony before special examiners in several places. Upon a hearing
before special examiner in the city of St. Paul, state of Minnesota, a
witness employed as a shipping clerk for the complainant was ques
tioned as to his methods of shipment of the various books published
by the complainant. He testified that it was his custom, under in
structions, to ship the first two copies of each volume published to the
Librarian of Congress at \Vashington, D. C. On cross-examination
he testified that certain books, in the form of express receipt books,
were kept, showing the delivery of the various editions by mail, ex
press, and messenger. The witness was thereupon asked if he could
produce these books, and, discussion ensuing as to the possibility of
bringing them all into court the following morning, he was asked
if he could bring the books for the year 189B. This he testified that .he
thought he could do. The defendant thereupon notified the complam
ant that it would require it to produce upon the following morning,
for the purpose of the further cross-examination of the witness then on
the stand. all the books and records described by him showing- ship
ments during the year 1893. Complainant's counsel stated that they had
received no notice to produce said books prior to this time. Thereupon
the hearing was adjourned until the following morning. Upon the fol
lowing day the witness stated that he had not looked for the records,
because the general manager of the complainant company had in
structed him not to remove any of the office records from the office.
Nothing further was done (this "examination having been held upon the
21st day of June, 1904) until the 11th day of January, 1907, when the
defendant company served affidavits and a notice of motion, asking this
court to compel the complainant to produce the shipment records,
above referred to, and the shipping clerk, who had testified as to the
records, for further cross-examination in the city of Brooklyn. Affi
davits in oppostion to the motion were submitted, and the question
was considered, in view of the fact that the time of defendant to take
testimony began June 11, 1905, and its time for the taking of testimony
was to expire upon the 1st of February, 1907; that the defendant was
to have until February 15th, if necessary, to put in documentary evi
dence; and that the complainant should then have not more than
60 days in rebuttal, at which time the testimony was to be closed
and the case set down by the court for argument. This distribution
of time had been made by order of court, upon motion, some weeks
previous to the making of the present motion. Upon the argument
of the motion it appeared that the production and examination of the
books in question were desired, not for the purpose of prying into the
business of the complainant corporation, but to investigate the shipping
records, with a view to testing the accuracy of the shipping clerk's
testimony that the first two copies of each volume had been mailed
to the Librarian of Congress, to comply with the copyright law, before
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the distribution or delivery of other copies of that particular book to
other parties. The defendant's motion papers allege, on information
and belief, that an examination of the records would show that copies
were furnished to other people. of many of said books, before the two
copies required by the copyright law were placed in the mails, directed
to the Librarian of Congress. There is nothing in the affidavits of the
defendant on this motion showing knowledge that such alleged facts
would appear from an examination of the books, and no source of in
formation or ground of belief is shown.

This action is brought in equity. Sectioni24 of the Revised Statutes,
originating in the judiciary act of September 24, 1789 (1 Stat. 82, c.
20 [D. S. Camp. St. 1901, p. 583]), provides for the production and
examination of documents in actions at law, but in equity the chancery
rules and procedure have been left unchanged by Congress; and it
must be assumed that Congress has not considered it necessary to
legislate with reference thereto. Bischoffsheim v. Brown (C. C.) 29
Fed. 342. Many cases have been cited by both parties bearing upon the
various points involved in this motion, but in two of these cases the
power and duties of a court are so exactly set forth that they are con
sidered sufficient to illustrate the application of the rule. The first of
these cases is that of Bischoffsheim v. Drown, supra, which was brought
in the Southern District of New York. Judge 'Wallace in his opinion

:says:
"This :is a motion on behalf of the defendants Seligman & Brown to com

pel production by the plaintiff for inspection of books, pavers, and documents
described in Exhibit A, annexed to the moving papcrs. The proofs in the cause
are being taken orally beforE' an examiner. and certain witnesses for the plain
tiff have testified that the papers and documents are under the e0ntl'ol of the
plaintiff. The papers svecified in IDxhibit A are not any particular book, docu
ment, or writing, but comprise all or a great number of several classes of pa
pers, some of which may possibly be found when examined to contain evidence

, advantageous to the defendant in controverting the plaintiff'R case or support
; ing their own case. 'fhe motion seems to have been made and has been argued
upon the theory that either party to a Ruit in equity may call upon his adver
sary to exhibit for inspection anything and everything in writing under the
latter's control which may aRsist the party who makeR the call. The case of
Coit v. North Carolina Gold Amalgamating Co. (C. C.) 9 E'ed. 677, is cited as

'an authority In this direction. Notwithstanding tllis authority, it must be
. held that such practice cannot be sanctioned."

The court then goes on to speak of a bill or cross-bill for discovery
of papers the existence of which the other party must admit or deny.
Thereupon the production or examination may be ordered by the court,

,and the materiality of the evidence considered. "This is the ordinary
and only practice to compel the production of documents except under
special circumstances, as where deeds or other papers contested as
false or forged are ordered to be brought into court for inspection."

.Th~ court then discusses section 724 of the Revised Statutes and the
procedure in actions at law, and on the subject of asubpcena duces
tecum uses the following language:

"Parties to suits in equity as well as in snits at law are now competent
: witnesses In the courts of the United States by statute, and lIlay now be
examined at the instance of their adversary. As a witness a party can be
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COllllJeIled by a subpa;na duces tecum to produce books, documtmts, and papern
in his possession the same as any other witness. Merchants' Nat. Bank v.
State Bank, 3 Cliff. 201, Fed. Cas. No. 9,448."

The court then decided that the evidence desired was not material,
that none of the remedies were applicable, and disposed of the cases
upon the ground that the witnesses would not be compelled to produce
these books, even if a motion could properly have been made therefor.

The subsequent case illustrative of the principles above referred to
is that of Kirkpatrick v. Pope Manufacturing Co. (C. C.) 61 Fed. 46,
which was also a case in this circuit, in the district of Connecticut.
The court there refers to the application of section 724, Rev. St., in a
suit at law, and the power of a court of chancery to compel the produc
tion of papers and records to show tes~imony material to some issue in
the case, saying that such a motion "is addressed to the discretion of the
court, which is to be governed by the practice in such cases in chan
cery. Gregory v. Railroad Co. (C. C.) 10 Fed. 529. The authority
should be exercised only in cases where the relief might have been
had by a bill of discovery, and as a substitute for that proceeding.
Finch v. Rikeman, 2 Blatchf. 301, Fed. Cas. Ko. 4,/88." The opinion
then discusses the power and uses of a subpcena duces tecum, or a no
tice to produce. It is explained that a notice to produce can only lay
the foundation for the introduction of secondary evidence if the papers
are not brought into court. "That the process of subpcena duces tecum
is a convenient, efficient, and proper method for bringing the paper
into court is beyond dispute in this circuit." Edison Electric Light
Co. v. U. S. Electric Lighting Co. (C. C.) 45 Fed. 59, and other cases
there cited. The use of the subpcena and notice to produce, however, is
limited by the opinion in the Kirkpatrick Case to suits in equity. In
actions at law, section 724, Rev. St., is said to provide the correspond
ing remedy at law, and the court, considering that the use of a sub
pcena duces tecum or of a notice to produce would either be un
authorized or unsatisfactory in its results, granted the motion under
section 724.

Additional cases directly approving of these decisions and of the
rules therein set forth are Clarke v. Eastern Building & Loan Ass'n
(C. C.) 89 Fed. 779; Robbins v. Davis, 1 Blatch£. 238, Fed. Cas. Ko.
11,880; Merchants' Nat. Bank v. State Nat. Bank, 3 Cliff. 201, Fed.
Cas. No. 9,448; Paine v. Warren (C. C.) 33 Fed. 357; Edison Electric
Light Co. v. United States Electric Lighting Co. (C. C.) 44 Fed. 294;
Ryder v. Bateman (C. C.) 93 Fed. 31. And as to the power of a sub
perna duces tecum and of a federal court of equity to compel the atten
dance of a witness in the district where testimony is being taken, when
that district is not the one in which the suit is pending, see Johnson
Steel Street-Rail Co. v. North Branch Steel Co. (C. C.) 48 Fed. 191;
Northern Pac. Ry. Co. v. Keyes (C. C.) 91 Fed. i17. Upon the reason
ing shown by these cases, it appears to this court that a notice to pro
duce mav not bp. satisfactorv, in that secondary evidence of the con
tents of these books is plainly not at hand. A" subpcena duces tecum
will not run to the city of St. Paul from the Brooklyn court. Rev. St. §
876 [D. S. Compo St. 1901, p. 667]. It is admitted on this motion
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that an application for such a subpc:ena would have to be made to the
United States Circuit Court in the District of Minnesota.

The proper remedy, if the moving party can sufficiently aver the ex
istence of the testimony which is sought for in order to show its ex
istence and materiality, would seem to have been by a bill of discovery.
'fhe court is unwilling to order the production of the books in question
upon an affidavit based solely upon information and belief as to the
contents. It is especially unwillin:::: to do anything that would have the
effect of preventing the closing of the taking of testimony and the
submission of the case at the present time, in view of the fact that this
application was not made for a period of 30 years, and not until after
the final order had been entered directing the "l~sing of the taking of
testimony by both parties; this order having been made upon a full
argument by both sides as to their needs and desires.

If the defendant can bring itself within the proper allegations of a
bill of discovery, it would seem that this method was available, and
should have been taken when the defendant determined that it desired
such an examination as is asked for by this motion. On January 11,
1907, it may have been too late to apply for such a bill, but for that
reason, also, it seems that the court should not attempt to cure the delay
by a method which is not approved by the decisions.

The motion will be denied, without costs.

'MURRAY v. CHAMBEItS.

(Circuit Court, 'V. D. Penns3'lvania. ]j'elJruary 5, 1907.)

No. 49.

1. COURTS-JURISDICTION OF lJ'EDF:RAL COURTS-AcTION BY RECEIVER OF NATION
AL BANK.

An action by a receiver of a national bank to recover assets is one by
an officer of the United States suing under authority of all lIet of Congress,
within Rev. St. § 629. c1. 3 [U. S. Compo St. IDOl, p. 503], of which a Cir
cuit Court of the United States has jurisdiction without regard to the
amount involved or the citizenship of the parties.

2, Cos'rs-AMouNT OF RECOVERy-ACTION BY RECEIVER OF NATIONAL BANK.
An action by a receiver of a national bank to recover assets is not with

in Rev. St. § !J68 [U. S. Compo St. 1901, p. 702], denying costs to a plaintiff
who recovers less than '$500.

On Rule to Show Cause Why Judgment Should Not be Entered
Without Costs.

George L. Roberts, for the rule.
W. A. Griffith, opposed.

ARCHBALD, District Judge. This is a suit by the receiver of a
national bank to recover certain of its assets, in which a verdict was
rendered for $59.29, all but a fraction of the amount claimed. The
defendant asks to have judgment confined to the sum recovered withoTlt
costs; but there is no ground for any such restriction. The idea seems
to be that the court had no jurisdiction, but that is not the case.
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And, if it were so, the court would have to dismiss the case and not sim
ply deny the right to costs. Jurisdiction, however, is clear. A receiver
of a national bank is an officer of the government within the meaning of
the statutes. Gibson v. Peters, 150 U. S. 342, 14 Sup. Ct. 134, 37 L.
Ed. 1104. And, in an action to recover the assets of the bank, he
sues under authority of the acts of Congress and the courts of the
United States are given express jurisdiction. Rev. St. §' 629, c1. 3
CU. S. Camp. St. 1901, p. 503]. This is also without regard to the
amount involved or the citizenship of the parties. Armstrong v.
Ettlesohn (C. C.) 36 Fed. 209. And it is not affected by Act March 3,
1875, c. 137, 18 Stat. 470, as amended by Act March 3, 1887, c. 373,
24 Stat. 552 [D. S. Camp. St. 1901, p. 503]. Armstrong v. Trautman
(C. C.) 36 Fed. 275; McConville v. Gilmour (C. C.) 36 Fed. 277, 1
L. R. A. 498; Guarantee Co. v. Hanway, 104 Fed. 369, 44 C. C. A.
312. This has been too many times decided to have the question
raised again; and it is settled for this court, if not otherwise, by Yardley
v. Dickson (C. C.) 47 Fed. 835, and Fisher v. Yoder (C. C.) 53 Fed.
565.

Nor is the case within section 968 of the Revised Statutes [U. S.
Camp. St. 1901, p. 702], denying costs when less than $500 is recov
ered; this in terms only applying where jurisdiction depends on the
amount in controversy.

The state law on the subject of costs, which seems somehow to be
relied on, has nothing to do with the question.

The rule is discharged, and judgment directed to be entered on the
verdict, with costs.

M. J. DALTON CO. v. UNITED STATES.

,CIrcuit Court, E. D. Pennsylvania. Februal'J' 15. 1907.)

No. 16.

OUSTOMS DUTIES-IMPORTATIONS FROM CUBA-TIME OJ' TAKING EFFECT OJ'
~'REATY.

The treaty between Cuba and the United States, signed December 11,
1902, did not go into effel·t until December 27, 1903, the date proclaimed
by the President, and imports from Cuba entered prior to that date were
not entitled to the 20 per cent. reduction provided for therein from the
duties imposed by Tariff Act July 24, 1897, c. 11, 30 Stat. 151 [U. S. Comp.
St. 1901, p. 1626J.

Appeal from Decision of Board of General Appraisers.
Hatch, Keener & Clute, for appellant.
Wm. M. Stewart, Jr., and J. W. Thompson, for the United States.

HOLLAND, District Judge. In this case the importation from Cuba
was entered for consumption at the port of Philadelphia between April
10, 1903, and December 17, 1903. The appellant claimed a reduction
in duties of 20 per cent. because of the fact that these goods had been
imported from Cuba, but the board held that they were not entitled to
this reduction on the ground that the Cuban treaty did not take effect
until December 17, 1903, when it was proclaimed by the President,
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thus overnlTing- the importers' claim that it went into effect 'April 10,
1903. the tenth day after ratifications were exchanged. The Supreme
Court has, however, recently decided that the treaty went into effect
December 27, 1H0:3. The Dalton Company is therefore not entitled to
the reduction claimed. U. S. v. American Refining Co., 202 U. S.
5(j;3, 26 Sup. Ct. 717, 50 L. Ed. 1149; Franklin Sugar Refining CO. Y.
U. S.. 202 U. S. 580, 26 Sup. Ct. 720,50 L. Ed. 1153.

Tire appeal is therefore dismissed.

UNITED STATES v. M. J. DALTON CO.

(Circuit Court, E. D. Pennsylvania. Februu17 15, 1907.)

No. 12-

CuSTOT>rS DUTIES-IMPORTATIONS FROM CUBA-TIME OF TAKING EFFECT 01
'l'REATY.

The treaty between Cuba and the United States, signed December 11,
1no:!. din not go into effect until December 27, 1903, tile date proclaimed by
the President, and imports from Cuba entered prior to tbat date wera
not entitled to tile 20 per cent. renuction provided for therein from tile
dutie~ impospd by Tariff Act JUly 24, 1897, c. 11, ~30 Stut. 151 [u. S. Compo
St. 1901, p. 162G).

Appeal from Decision of Board of General Appraisers.
William M. Stewart, Jr., and J. W. Thompson, for the United States.
Hatch, Keener & Clute, for appellee.

HOLLAND, District Judge. The importation of the goods involved
in this case arrived at Philadelphia on December 18, 1903, one day
after the President issued his proclamation putting into effect the
treaty between the United States and Cuba. The importers claimed a
reduction in duties of 20 per cent., and the Board of General Apprais
ers, in their decision rendered March 25, 1905, held that the Dalton
Company was entitled to this reduction, on the ground that the Presi
dent did not have the power to postpone the operation of the treaty
until December 27, 1903. From this ruling the collector appealed to
this court. The Supreme Court has held in the case of U. S. v. Ameri
can Refining Co., 202 U. S. 563, 26 Sup. Ct. 717, 50 L. Ed. 1149, and
in Franklin Sugar Refining Co. v. U. S., 202 U. S. 580, 26 Sup. Ct;
7~0. 50 L. Ed. 1153, that the treaty went into effect December 27,
1903.

So that the appeal in this case must be sustained j and it is '"
ordered.
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BRUN et al. v. MANN.

(Circuit Court of Appeals, Eighth Circuit. November 7, 1906.)

No. 2,306.

1. COURTS-FEDERAL CoURTS-JURISDICTION IN ADMINISTRATION OF ESTATES OF
DECEASED PERSONS-I!'ACTS-DECISION.

A decree of a federal court had been allowed as the only claim against
the estate of a deceased person in the county court of a state in which
administration was pending. The only property of that estate consislcd
of certain lands and water rights appurtcnant. The statutes of the state
imposed the duty upon the administratrix to institute a proceeding either
in the county court or in the district court of the state to sell the unex
empt real property to' pay debts. She claimed that the real estate was
exempt, and refused to commence the proceeding.

Held, the federal court in which the decree was rendered had jurisdic
tion to entertain a suit commenced by the complainant in that decree and
to l'f'llder a decree for the sale of the land notwithstanding the pendency
of the adl1lini~tration in the county court.

[Ed. Note.-E'or cases in point, see Cent. Dig. vol. 13, Courts, § 801.]
2. SAME-.JURISDICTION TO ENFORCE THEIR JUDmmKTS AND DECREES PLENARY.

The jurisdiction is conferred hy the Consbtutiou and laws of the United
States, and the duty, which they may not renounce, is imposed upon t1le
national courts to enforce their jnd."ments and deerees and to decide by
tneir own independent judgment every controversy >vhicll conditions their
cOlllplete execution.

This power may not be laWfully destroyed, limited, or diminished by
the legislation of the states or the decisions of tlleir courts.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 7D5, 796,
801.]

3. SAME--DEPEKDENl' Surf-NATURE-PURPOSE-:\LuNTAINABLE WITHOUT DI
VERSITY OF CITIZENSHIP OR FEIllCRAL QUESTION.

A suit in equit~· dppendent upon a former action of which the national
court had jUl'isdktion may be mainta ined without diversity of citizenship
or a federal qun~tion (1) to aid. enjoin. or regnlate the original suit; (2)
to restrain, avoid. explain, or enforee the jndgment or \1eeree therein; or
(3) to enforce. or obtain an adjudication of liens upon or claims to prop
erty in the custody of the court in the original ease.

4. SAME-JURISDICTION OF COXTRovERsms ARISING DnUNG ADMIXISTRATION,
BUT NOT OF THE ADMINISTRATION OF IJSTATES AS SUCIL

The national courts have jurisdietion of COJltroversies arising during
the pendency of the administratioJl of estates of dcceased persons in the
state courts whieh eondition the pnforcement of their judgments or decrees
or the rights of aliens, citizens of other states, and other parties wno might
invoke their aetion and their adjudications if the eontroversies arose
otherwise, and their decisions and decrees prevail over the statutes of the
states and the decisions of their courts.

But the federal courts have no jnrisdiction of the administration of
the estates of decpas2d persons as SUCh. .

l'i. SA~[E-.JURISDICTION AS EXTENSIVE AS 'fILAT OF STATE COURTS OF GENERAL
JURISDICTIOX.

Rights created and remedies providell by the statutes of the states to
be pursued in tile Rtate courts of general jurisdiction may be enforced anll
administered in the national courts either at la\v, in equity or In ad
miralty, as the nature of the rights and remedies may require. As the
state statutes conferred jurisdietion on the district court of the state to de
cree a sale of real estate during administration, the federal court had like
jurisdiction in a proper ease.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 972
976.]

151 F.-10
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G. SAME-COUNTY c.ourns-SALE OF I,AND.

The general rule is that the court which first acquires jurisdiction of
specific property in a suit or proceeding to enforce a lien upon it or to sub
jectit to sale wherein it may be necessary to take possession or dominion
of it may retain the exclusive legal custody of it until the suit is at an end
Qr until ample time for its termination has elapsed.

But the legal custody and jurisdiction of this land by the county court
was limited by tllP grant of jurisdiction to the district court and to the
federal court to sell it during administration.

[Ed. Note.-I<'or cases in point, see Cent. Dig. vol. 13, C~mrts, §§ 134[),
1410.]

7. ACTIONS - CAPACITY TO SUE -- CONSTITUENT OR CESTUI QUE TRUST HAS,
'VIIEN LEGAL REPRESEXTATIVE OR TRUSTEE REFUSES.

A constituent 01' cestui que trust may sue and make his representative or
trustee a defendant when the latter refuses, after reasonable demand, to
commence a suit 01' take a proceeding which it is his duty to institute for
the benefit of the former.

8. COURTS - 1"EDERAL COl:RTS - EQUITABLE JURISDICTIOX - ABSENCE OF ADE
QUATE REMEDY AT LAW.

It is an absence of an adequate remedy at law in the national courts
only that conditions their jurisdiction in equity. Such a remedy in the
state courts is immaterial.

9. EQUITy-LACHES-KoNE WIlEN ANALOGOUS ACTION AT LAW NOT BARRED
AND Ko UNUSUAL CIHCU1IsTANm;s.

The doctrine of laches is an equitable principle which is invoked to
promote. but never to defeat, justice. It has no function where the
analogous action at law is not barred and no unusual conditions invoke
its application.

[F-d. Note.-For eases in point, see Cent. Dig. vol. 19, Equity, §§ 191-196,]

10. STAITTES-CONSTRUOTION-'VOIWS AND PHRASES HAVE THEIR COMMON SIG
NIFlCAKCE-1'\O ROOM FOR CONSTRUCIfION 'VHJlN PLAIN.

'Vords and phrases should receive their common, ordinary significance
unless it clearly appears that they were used in some other sense. Plain
statutes raise a conclush'e presumption that the legislative body intendell
what it expressed, and they may not be repealed or modified by construc
tion.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 2(;6,
267.]

11. PUBLIC LANDS-HoMESTEADS-ExEMPIflONs-"DEBT CONTRACTED" DOES NOT
EXEMPIT FROM EVERY "LIABILITY INCURRED" FOR TORTS.

The exemption of lands acquired under the homestead laws and the
timber culture laws (2 r. S. Compo St. 1901, pp. 1534, 1535; Act June 14,
1878, c. 190, § 4, 20 Stat. 113, 114; 2 U. S. Compo St. 1901, p. 1398, § 2296;
Act ~Iay 20, 1862, c. 75, § 4, 12 Stat. 393) from any "debt contracted" pre
vious to their acquisition, does not exempt them from liabilities for the
torts of the entrymen previously perpetrated.

12. COURTS-CONFLICTING .JURISDICTION-JURISDICTION OF RES-PAYMENT OF
CI,AIM-DUTY TO DE'I'ERMINE ADVERSE CLAIMS-SUBSEQUENT PROCEEDINGS

IN OHlER COURTS.

'Vhen, in a suit in equity for the sale of property to satisfy the claim
of the eomphiinant, a court acquires jurisdiction of the propf'rty and of
the parties, subsequent proceedings by any of the parties in other courts,
without leave of the court which first acquired jurisdiction, are ineffectual
to establish claims to the property or its proceeds adverse to those of the
complainant. But the duty is imposed upon the court which first acquires
such jurisdiction to hear and determine such adverse claims when season
ably presented to it.

(Syllabus by the Court.)
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Appeal from the Circuit Court of the United States for the District
of Colorado.

On October 11, 1901, the complainant, Mann, exhibited his bill in the court
below against Kate K Bruu, the widow and the administratrix with the will
annexed of the estate of Tillett, and against Kate Eo Brun, and Jessie 'V'ake
man, legatees under '.fillet,t's will, to subject two tracts of land one of which
had been patented to 'I'illett in 1892 under the timber culture laws of the United
States (U. S. Compo St. 1901, pp, 15:H, ]535; Act June 14, 1878, C. 190, § 4, 20
Stat. 1]3, 114) and had been devised by him to Jessie Wakeman, and the other
of which had l:>c'!n iJatcnted to 'l'illett in December, 1892, under the homestead
laws of the Unhoo States (2 U. S. Compo St. 1001, p. ]3!)8, § 229(;; Act May
20, 1862, c.75, § 4, 12 Stat. 393) and had been devised by him to Kate E. Brun,
to the payment of a judgment which had been rendered in favor of the com
plainant and against the administratrix and the estate of Tillett in the court
below for $U),7]8.56 on April 1, 1899. The defendants challenged the right of
the cp.~nplainant to the relief he sought by demurrers and by answers, and the
defendant Brun sought affirmative reliM by a cross-bill. But the court granted
a deen>e for the sale of the land to satisfy the judgment, and refused relief
to the defendants. 'I'his decree is questioned by the llppeal.

The jurisdiction of the ('Qurt below to entertnin the suit. its jurisdiction to
order a sale of the real estate pending administration in the county court of
the state, the equity of the bill, and the refusal of the court to grant affirma
tive relief to Brun. are challenged by the assignments of error. An acquaint
ance with the essential facts which condition the issues thus presented is in
dispen"able to a correct understalHling of their discui'sion and de(·ision. On
January 3, 1885, Mann. \vho ,vas thpu a resident and citizen of the state of
~evada, recoverecl a jmlgment against Tillet. a pitizen and r('~ident of Colo
rado. and against one Bloomfield. in the court below for :j;80.fl91, for carrying
away and converting the eattle of tile plllintiff to tllP defendants' use On Sep
tember 13. 1892, in con"ideration of a conveyance of a piece of prairie land
worth about :j;].700. macle by Bloomfield. Mann ~atisfiecl one half of the judg
ment and released Bloomfield from all liability on apcollllt of the jungment, but
()xpressly reserved his claim against 'fillett for the payment of tile other
half. In the latter part of 1892 the two tracts of land in controversy were
patented to Tillett. On :March 18, 18D(;. Tillett diell testate, but left no prop
erty except the lands in controversy ancl a slllall amount of money which was
exhausted in the payment of the expenses of his last sickness and of his
funeral. His will was proved in the county court of Pro,vers count:r, in the
state of Colorado, which, under the laws of that state, hall jUl'isdietion of the
probate of wills and of the administration of estates, and one Thompson, the ex
ecutor, qualified as such: but he died on April 29, 18m. and Kate E. Tillett,
the widow, who subsequently by marriage became Kate E. Brun, was ap
pointed and qualifiecl as administratrix with the will annexed. On January 24,
1897, Mann filed in the county court his claim against the estate of 'I'iJIett for
the amount of his juclgment and interest_ Kate Eo Tillett shortly after her ap
pointment as administratrix exhibited her bill in the court below to procure
a decree of discharge and satisfaction of :Mann's judj,"ment, and he filed a
cross-bill in that suit, wherein he prayed for a revivor of his jUdgment. That
suit resulted in a decree rendered about April, lS99, to the effect that Mann's
juclgment was revived against the administratrix and against the estate of 'l'il
lett for the sum of $19,718.5t3 to be paid in clue course of administration, and
that a copy of the decree should be certified to the county court of Prowers
county for allowance, classification, and payment. The administratrix ap·
pealed, and this deeree was aflirmecl by this court on October 15, 1900. Tillett
v. Mann, 43 C. C. A. 617, 104 Fed. 421. In April, 1899, the claim of Mann for
this $19,718.5G, based on the judgment of revivor, was filecl in and allowed by
the county court of Prowers county as a claim agaim;t the estate. No other
claim was presented or allowed, and the administratrix presented no petition
and took no action to apply the lands of the estate to the payment of Mann's
claim. Thereupon, on SeptelIlber 2], 100], he made a written demand of her as
administratrix that she shltwd J>1e a petition in coprt and proceed to secure a
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sale of' fhe land to pay his claim, and she refused to do so. Mann then, on
October 11, 1901, exhibited his biil in the court below and commenced this
suit. At the time of its commencement Kate Eo Brun had made no claim fOl'

expe1ises of administration or for a widow's allowance, although 'l'illett had
been dead for more than five years and she had been administratrix more than
four years, and the only claim against the estate in the county court was that
of the complainant. After the suit was commenced, and on October 3, 1902.
Kate Eo Brun resi,gned as administratrix and the county court allowed 111'1'
$1,128.(\0. for her expenses as such. In November, 1902, she appliled to the
county conrt for the appointment of appraisers to estimate and set-otl' to her a
widow's allowance. The court apllointed such apprnisers, who, witl~ut notice
to Mann, reported her allowance to he $2,mm. She then gave notice to Manll
that she intl'nded to apply to the county court for an approval of that allow
ance, and the court below, upon aPlllication, enjoined her from proceeding fur
ther upon that course. In .June, 1903, she made application to the court below
for leave to tile a supplemental cross-bill, in which she set fortl1 her claim to a
widow's allowance and a claim for an allowance for expenses and services as
administratrix, and the court dpnied her application. A tinal hearing was had
in this snit, and on May 9, 1903, the final decree was renuereu.

A. C. Phelps, for appellants.
R. T.McNeal (E. T. Wells, on the brief), for appellee.
Before SANBORN and VAN DEVANTER, Circuit Judges, and

PHILIPS, District Judge.

SANBORN, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The real controversy between the parties to this suit is whether or
not the lands patented to Tillett in 1892 are exempt from liability to
pay the judgment in favor of Mann, which is founded on Tillett's
wrongful taking and conversion of the plaintiff's cattle in 1881. The
acts of Congress under which Tillett secured the lands provide that no
land acquired thereunder shall be liable for the satisfaction of any
"debt contracted prior to the issuance" in the one case of the patent (2
U. S. Camp. St. 1901, p. 1:398, § 2296; Act May 20, 1862, c. 75, § 4, 12
Stat. :393), and in the other of the final certificate thereunder (2 U. S.
Compo St. 1901, pp. 1534, 1535; Act June 14, 1878, c. 190, § 4, 20 Stat.
113, 114). The complainant insists that his claim is not a debt con
tracted by Tillett, but that it is a liability incurred by him for a wrong,
and hence that the land is not exempt from the payment of his claim.
The defendants challenge this contention and claim the exemption of
the lands and the water rights appertaining thereto. If this issue be
decided in favor of the complainant, he will be entitled to a sale of the
lands, and, if it be determined in favor of the defendants, the lands are
free from the complainant's claim. This controversy did not arise until
the judgment of revivor had been rendered and the amount of that
judgment had been allowed as a claim against the estate of Tillett and
it had been classified by the county court of Prowers county for pay
ment in the month of April, 1899. Upon the proof and allowance of
this, the only claim, against the estate, the duty devolved upon the ad
ministratrix under the statutes of Colorado (2 Mills' Ann. St. §§ 4'151,
4770, 4778) to institute and conduct a proceeding in the nature of a
suit in equity either in the county court or in the district court of
Prowers county, in accordance with the practice of courts of chancery,
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to subject these lands to a sale, and to apply their proceeds to the sat
isfaction of the claim of Mann. From April, 1899, when this duty was
imposed upon her, until September, 1901, the administratrix neglected
it, and then in reply to a written demand she refused to commence the
suit, and the complainant pleaded these and other facts in his bill and
besought the court below to subject these lands to a sale. The court
granted a decree for the relief he sought.

Counsel for the appellants assail this decree on the grounds (1)
that the court below had no jurisdiction of the proceeding because it
is a suit to enforce the judgment of the state court and there is no di
versity of citizenship or federal question, and because the complainant
had an adequate remedy at law by a procedure in the county court;
(2) that the suit is barred by laches; (3) that the lands are exempt from
liability for the claim of the appellee; (4) that the federal court has
no jurisdiction to sell the lands because the administration of the es
tate is still pending and the lands and the water rights appertaining
thereto are in the legal custody of the county court; and (5) that the
court below erred in its treatment of the claim of Brun for a widow's
allowance and for expenses of administration.

Diversity of citizenship and the amount in controversy conferred
jurisdiction upon the United States Circuit Court to render the original
judgment against Tillett for his wrongful seizure and conversion of
the cattle. Plenary power to enforce this judgment and to determine
every controversy between the parties thereto and their successors in
interest which conditioned that enforcement inhered in, and was a nec
essary part of, this jurisdiction. No state legislation may take away
from the national courts the power to enforce their adjudications, be
cause that power is derived from the supreme law of the land, from the
Constitution and the statutes of the United States. "The courts of the
United States are bound to proceed to judgment and to afford redress
to suitors before them in every case to which their jurisdiction extends.
They cannot abdicate their authority or duty in any case in favor of
another jurisdiction." Chicot County v. Sherwood, 148 U. S. 529,
533, 534, 13 Sup. Ct. 695, 37 L. Ed. 546; Barber Asphalt Pay. Co. v.
Morris, 66 C. C. A. 55, 59, 60, 132 Fed. 945, 949, 950, 67 L. R. A. 761;
Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433, 434 [U. S. Compo St.
1901, p. 508]; Davis V. Gray, 16 Wall. 203, 221, 21 L. Ed. 447; Ex
parte McNiel, 13 Wall. 236, 20 L. Ed. 624; Cowley v. Railroad Co.,
159 U. S. 569, 583, 16 Sup. Ct. 127,40 L. Ed. 263; Cummings V. Bank,
101 U. S. 153, 157,25 L. Ed. 903; Gaines V. Fuentes, 92 U. S. 10, 20,
23 L. Ed. 524; Railway Co. v. Whitton, 13 Wall. 270, 278, 287, 20 L.
Ed. 571; Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 599; Gormley
v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909; Darragh
v. H. Wetter Mfg. Co., 78 Fed. 7, 14, 23 C. C. A. 609, 616; Richardson
V. Green, 9 C. C. A. 565, 571, 578, 61 Fed. 423, 429, 435; National
Surety CO. V. State Bank of HumbOldt, 120 Fed. 593, 56 C. C. A. 657;1
~a\yyer v. W~ite, 122 Fed. 223, 2~7, 58 C. C. A. 587, 591. The only
hm1t upon th1s power of the natlOnal courts to execute their judg
ments and decrees is that they may not seize or take from another
court property in its exclusive legal custody. Williams Y. Benedict,

1 61 L. R. A. 394.
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8 How. 107, 12 L. Ed. 1007; Yonley v. Lavender, 21 Wall. 276, 2Z
L. Ed. 536; ltreemanv. Howe, 24 How. 450, 16 L. Ed. 749.

When, therefore, the controversy over the exemption of these lands
arose and conditioned the execution of that portion of this judgment
which had been revived and the complainant invoked the jurisdiction
of the court which rendered it, the power was conferred and the duty
which it might not lawfully renounce was imposed upon that court to
hear and decide by its own independent judgment the question thus pre
sented.

Nor was the right of the complainant to invoke this jurisdiction
conditioned by the existence of a federal question or of diversity of
citizenship or of the amount in controversy. A bill in equity de
pendent upon a former action of which the federal court had juris
diction may be maintained in the absence of either of these attri
butes (1) to aid, enjoin, or regulate the original suit; (2) to restrain,
avoid, explain, or enforce the judgment or decree therein; or (3) to
enforce or obtain an adjudication of liens upon, or claim~ to property
in the custody of the' court in the original suit. Such a dependent
suit is but a continuation in a court of equity of the original suit, to
the end that more complete justice may be done. Campbell v. Golden
Cyc. Min. Co., 141 Fed. 610, 613, 73 C. C. A. 260; Guardian Trust
Co. v. Kansas City Southern Railway Company (C. C. A., 8th Circuit)
146 Fed. 337; Dewey v. West Fairmount Gas Coal Co., 123 U. S.
329, 8 Sup. Ct. 148, 31 L. Ed. 17D; Minnesota Co. v. St. Paul Co.,
t Wall. 609, 17 L. Ed. 886; Logan v. Patrick, 5 Cl'anch, 288, 3 L.
Ed. 103; Dunn v. Clarke, 8 Pet. 1, 8 L. Ed. 845; Cortes v. Thannhauser
(C. C.) 9 Fed. 226; Johnson v. Christian, 125 U. S. 642, 8 Sup. Ct.
989, 31 L. Ed. 820 ; Aldrich v. Campbell, 97 Fed. 663, 38 C. C. A.
347; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. Ed.
167. This is a suit to enforce the execution of the judgment of revivor
rendered in the federal court. It is not, as counsel claim, a proceeding
to enforce the allowance or the judgment of allowance of the complain
ant's claim in the county court. That allowance was complete in itself
and functus officio when made. It adjudged no recovery by the com
plainant, no sale for his benefit, no further relief. The judgment of
revivor in the federal court granted to the complainant the right to
recover $19,718.56 of the estate of Tillett, and this ,suit was instituted
to enforce that right and to determine the controversy over the exemp
tion of the lands which conditions it. It has every element of a depend
ent suit in equity in the federal courts.

Did the pendency of the administration of the estate in the county
court and the fact that the statutes of Colorado empowered the ad
ministratrix to conduct the proceeding for the sale of the lands in
the county court or in the district court of the state deprive the
federal court of jurisdiction of this suit and of the controversy it pre
sented? A federal court has no jurisdiction of, and no power to draw
to itself, the administration of an estate as such, but it has plenary
authority over every controversy in such an administration which
involves the enforcement of its judgments, and over every oth'er
controversy therein of which jurisdiction is conferred upon it by t!J.e
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<lcts of Congress. Its adjudications of these issues prevail over the
statutes of the states and the decisions of its courts. Otherwise the
judgments and decisions of the federal courts would be subject to nul
lification by the rulings of state courts and the acts of state Legis
latures. Foreign creditors may establish their debts in the courts of the
United States, and the adjudications of those courts prevail notwith
standing the fact that the laws of the states limit the right to prove
such demands to proceedings in the probate courts of the states where
the administrations are pending. Union Bank of Tennessee v. Jolly's
Adm'rs, 18 How. ,'503, 15 L. Ed. 472; Lawrence v. Nelson, 143 U. S.
215, 12 Sup. Ct. 4'10, 36 L. Ed. 130; Suydam v. Broadnax, 14 Pet.
67, 74, 10 L. Ed. 357; Borer v. Chapman, 119 U. S. 587, 588, 589,
Ii Sup. Ct. 342, 30 L. Eel. 532; Payne v. Hook, 7 Wall. 4.25, 430, 19
L. Ed. 260; Arrowsmith v. Gleason, 129 U. S. 86, 98, 9 Sup. Ct.
237, 32 1,. Ed. 6:)0; Johnson v. Waters, 111 U. S. 640, 667,4 Sup. Ct.
G19, 28 L. Eel. M7; Hayes v. Pratt, 117 U. S. 557, 570, 13 Sup. Ct. 503,
:17 L. Ed. 279; Security Trust Co. v. Black River National Bank, 187
U. S. 211, 227, 2iJ Sup. Ct. 52, 47 L. Ed. 147. Foreign distributees
may establish and enforce by decrees in the federal courts their rights
in the estates of deceased persons during the pendency of administra
tion in the courts of the states. Byers v. McAuley, 149 U. S. 610,
618, 6.20, 621, 622. 13 Sup. Ct. 906, 37 1,. Ed. 867. And, where the
courts of general jurisdiction of a state are empowered by its statutes
to determine the validity of wills, the federal courts have like juris
diction in cases in which the necessary diversity of citizenship and
amount in controversy or other jurisdictional facts exist. Gaines v.
Fuentes, 92 U. S. 10, 20, 23 1,. Ed. 52!; Richardson v. Green, 9 C.
C. A. ,'565, 571, 578, 61 Fed. 42iJ, 429, 435; Ellis v. Davis, 109 U. S.
485, 497, 3 Sup. Ct. 327, 27 L. Ed. 1006; Sawyer v. White, 122 Fed.
;Z23, 227, 58 C. C. A. 587, 591. The exclusive grant of jurisdiction of
estates of deceased persons to the county courts by the statutes of the
state of Colorado, therefore, did not deprive the federal court of juris
diction of this suit or of the controversy it involves.

Not only this, but the federal court sitting in equity has jurisdiction
by virtue of the statutes of Colorado themselves to entertain a suit
in equity to subject the real estate of this decedent to the payment
of the claim allowed against his estate pending the administration
in the county court. The district court of that state is a court of
general original jurisdiction. The jurisdiction of the county court is
limited to the probate of wills, the administration of the estates of de
cedents, and other specified subjects. The statutes of Colorado pro
vide that, when the personal property of an estate is insufficient to
pay the claims allowed against it, the administrator shall present to the
county court, or to the district court, a petition for the sale of the
real estate of the decedent to which the widow or husband and the
heirs at law, and, if any of the real estate be devised, the devisees shall
be defendants (Mills' Ann. St. § 4(51); that a summons shall issue
upon the petition and shall be served upon the defendants (sections
·1752, 47'53, 4754, 4755, 4756, 4757); that the form of the proceeding
shall conform to the proceedings in courts ·of chancery and there shall
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be no trial by jury (5cction 47;:;8); that any person interested in the
estate as creditor or otherwise and not made defendant may appear and
answer to the petition (section 47(0); that the court may rend~r a
decree for the sale of the land (sections 4761-4765), and may receive
and approve a report of the sale and direct a conveyance (sections
4766-4769). Thus jurisdiction is conferred upon courts of general
jurisdiction of the state of Colorado to entertain suits in chancery for,
and to decree sales of, the real estate of decedents while administration
is pending in the county courts. But "a party by going into a national
court does not lose any right or appropriate remedy of which he
might have availed himself in the state courts of the same locality."
Davis v. Gray, 16 Wall. 203, 221, 21 L. Ed. 447. Rights created and
remedies provided by the statutes of the states to be pursued in the
state courts of general jurisdiction may be enforced and administered
in the national courts either at law, in equity, or in admiralty as the na
ture of the rights and remedies may require. Darragh v. H. ·Wetter
Mfg. Co., 23 C. C. A. G09, 615, 616, 78 Fed. 7, 13, 14; National Surety
Co. v. State Bank 56 C. C. A. 657, 666, 120 Fed. 593, 612;2 Cummings
v. Bank, 101 U. S. 153, 157, 25 L. Ed. 903; Broderick's Will, 21 Wall.
503, 520, 22 L. Ed. 599; Gormley v. Clark, 134 U. S. 338, 348, 10 Sup.
Ct. 554, 33 L. Ed. 909; Cowlev v. Railroad Co., 159 U. S. 5G9, 582, Hi
Sup. Ct. 127, 40 L. Ed. 2G3. -The federal court sitting in equity hacl
as complete jurisdiction to entertain a suit and to render a decree in an
appropriate case for the sale of the real estate of this estate to satisfy
a judgment which it rendered against the deceased in his lifetime, or
a just claim of a foreign creditor as was conferred upo;/ the district
court of the state.

And here, too, is the answer to the contention of counsel for the ap
pellants that the decree of sale of the lands and of the water rights ap
purtenant thereto was in excess of the jurisdiction of the court below
because they wt;re in the legal custody of the county court. The court
which first acquires jurisdiction of specific property in a suit or proceed
ing to enforce a lien upon it or to subject it to sale in a case in which
it may find it necessary or convenient to take possession of, or dominion
over it, is entitled to retain that jurisdiction until the suit is at an
end or until ample time for its termination has elapsed. ·Williams v.
Neely, 67 C. C. A. 171, 185, 134 Fed. 1, 15, 69 L. R. A. 232; Gates v.
Bucki,4 C. C. A. 116, 128, 129, 53 Fed. 961, 969; Memphis Sav. Bank
v. Houchens, 115 Fed. 96, 110, 52 C. C. A. 176, 190, 191; Zimmerman
v. So Relle, 25 C. C. A. 518, 521, 80 Fed. 417, 420. If a proceeding
had been instituted in the county court under the statute to subject
this real property to sale, and a summons had been issued and served
therein bdor,,: this suit in the federal court was instituted, the custody
and dominion of the state court would have been exclusive and the
nation:;.l court must have stayed its hand until the termination of the
proceeding in the state court or the lapse of ample time for its con
clusion. It is conceded, but it is not considered or decided, that this
real estate was in the legal custody of the county court until the suit in
the court below was commenced. The custody Of the county court, how
ever, was a legal custody, a custody authorized and limited by the law.
It was for the purposes, to the extent and subject to the limitations

2 61 L. R. A. 394.
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"fixed by the law of the land and by the statutes of the state. One of
the express limitations of its jurisdiction and dominion was prescribed
by the statutes which have been recited. It was that its legal cust0dy
was subject to the jurisdiction and power of the district court of the
state and of the federal court of the district to take the jurisdiction
and the custody of the land and of the appurtenant water rights for
the purpose of selling them and of applying their proceeds to the pay
ment of the allowed claims against the estate whenever an appropriate
proceeding for that relief was first commenced in one of those courts.
If such a suit had been instituted in the district court of the state,
the jurisdiction and legal custody of the property in controversy for
the ,mrpose of its sale and conveyance would have passed immediately
to tl1at court by virtue of these express provisions of the statutes.
Since a party loses no right or remedy by going into a national court,
plenary jurisdiction and dominion of this property for the purposes of
the sale and conveyance which the complainant here seeks was divested
from the county court and vested in the court below by virtue of the
statutes and the law the moment the service of the summons in the
suit here pending was effected. The result is that the United States
Circuit Court had full jurisdiction of the subject-matter of this suit
to enforce its own judgment and to determine a controversy which con
ditioned the only redress the complainant could obtain thereunder
and the decree of sale and conveyance of the lands and the appurte
nant water rights was not in excess of its jurisdiction, and did not
deprive the county court of any custody or dominion of the property
to which it was lawfully entitled under the statutes.

But it is said that the complainant had no legal capacity to sue be
cause the statutes of the state require the administrator or the executor
to institute the proceedings for the sale of the real property of an estate.
The answer is that the complainant had the right to invoke the in
dependent judgment of the federal court upon the issues in this suit
regardless of the proceeding authorized by the Colorado statute, and
he could accomplish this result only by a suit instituted by himself
depcndent upon his former judgment in the circuit court. There is
another answer. The administratrix, after a written demand, refused
to institute the proceeding for a sale of the real estate prescribed by
the statutes of Colorado. She was the legal representative of the com
plainant. When a legal representative or a trustee refuses after due
demand to commence a suit or to take a legal proceeding for the benefit
of his constituent or cestui que trust which it is his duty to begin or
to take, the constituent or the cestui que trust may institute it in his
own name and make the representative or the trustee a defendant.
The complainant had lawful capacity to institute this suit.

The next objection to the bill is that the complainant had an adequate
remedy at law, in that he might havc applied to the county court for
an order upon the administratrix to file the petition for the sale or for
her removal and the appointment of a successor by that court. But it
is an absence of an adequate remedy at law in the national courts and
t 11at alone which conditions jurisdiction in equity in those courts, and
the complainant had no such remedy. Yonley v. Lavender, 21 Wall.
:2~6, 22 L. Ed. 536. The fact that hc had a rcmedy at law in the state
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court~ is not material. National Surety Co: v. State Bank, 56C. C.
A. 657, 666, 120 Fed. 593, 602;3 Smyth v. Ames, 169 U. S. 466, 516,
18 Sup. Ct. 418, 42 L. Ed. 819; Arrowsmith v. Gleason, 129 U. S. 86,
98, 9 Sup. Ct. 237, 32 L. Ed. 630; Mayer v. Foulkrod, 4 Wash. C. C.
349, Fed. Cas. No. 9,341; Bean v. Smith, 2 Mason, 252, Fed. Cas. No.
1,174:; Coler v. Board (C. C.) 89 Fed. 257; U. S. Life Ins. Co. v
Cable, 39 C. C. A. 264, 98 Fed. 761. Again, the adequate remedy at
law which will deprive a court of equity of jurisdiction must be a rem
edy as certain, complete, prompt, and efficient to attain the ends of jus
tice as the remedy in equity, Boyce v. Grundy, 3 Pet. 210, 215, 7 L. Ed.
655; Williams v. Neely, 67 C. C. A. 171, 180, 134 Fed. 1, 10, 69 L. R.
A. 232. The remedy by application to the county court for a direction
to the administratrix to commence a proceeding for the sale, or by an
application for her removal, is much less prompt and efficient to secure
just results than this direct suit in equity. The complainant had no
adequate remedy at law.

Another complaint of the defendants is that Mann has been guilty
of such laches in the collection of his claim that a court of equity should
turn a deaf ear to his plaint. Tillett and his successors in interest have
paid nothing for the cattle of which he deprived the complainant in
1881, and the record is slightly suggestive of some dilatoriness in the
discharge of this duty on their part. Prompt payment of the judg
ments of the court below when tendered would have obviated the delav
of the complainant. Hesecured his first judgment in 1885. He proved
it against the estate of Tillett on January 24, 1899, within the year after
the death allowed by the statutes of Colorado for such proof. Mills'
Ann. St. § 4780. It is true that the lien of a judg'ment upon real estate
expired under the statutes of Colorado six years after its entry. Gen.
St. 1883, § 1839. But Tillett had no real estate within six years after
the original judgment was entered, and that judgment was duly re
vived in 1899, within the time allowed for such a purpose by the laws
of that state. Mann proved and secured an allowance of the revived
judgment by the county court within a month after he recovered it,
ancl he instituted this suit within one month after the administratrix
refused to commence such a proceeding. The doctrine of laches is an
equitable principle which is applied to promote, but never to defeat,
justice. Under ordinary circumstances, a suit in equity will not be
stayed on account of laches before, and it will be stayed after the
analogous statutes of limitations at law. But, if unusual conditions Of'

extraordinary circumstances make it inequitable to allow the prosecu
tion after a briefer, or to forbid its maintenance after a longer, period
than that fixed by the statute, the chancellor will not be bound by the
statute, but will determine the extraordinary case in accordance with the
equities which condition it. When a suit is brought within the time
fixed by the analogous statute, the burden is on the defendants to show
either from the face of the bill or by their answer that extraordinary
circumstances exist which require the application of the doctrine of
laches in order to secure a just result. Kelley v. Boettcher, 29 C. C. A.
14, 21, 85 Fed. 55, (;2; Ide v. Trorlicht, Duncker & Renard Carpet Co.,
53 C. C. A. 341, 352, 115 Fed. 137, 148. This suit was commenced

ft G1 L. R. A. 394.
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within the time limited by the statutes of Colorado for the institution
'of the analogous action at law upon the revived judgment. No unusual
'conditions or circumstances are presented which will render its main
tenance unjust or inequitable, while the long delay of the payment of
the judgment by Tillett and his successors, the unsuccessful suit of the
administratrix to procure the satisfaction of the original judgment
without paying, or offering to pay, any part thereof, and her delay and
final refusal to proceed to sell the land to discharge this claim, appeal to
the conscience of a chancellor with compelling force. The only culpable
laches in this case was that of Tillett and his successors in interest.
The complainant was not guilty of any, and his suit may not be defeated
upon that ground.

We come, then, to the merits of this case. The acts of Congress
declare that no lands acquired under the homestead and timber culture
laws shall be liable for the satisfaction of any "debt contracted prior"
to their acquisition from the government. 2 U. S. Compo St. 1901, p.
1398, § 2296; Act. May. 20. 1862, C. 75, § 4,12 Stat. 393; 2 U. S. Compo
St. 1901, pp. 1534, 1535; Act June 14, 1878, C. 190, § 4, 20 Stat. 113,
114, § 4. Tillett acquired these lands under these statutes. He unlaw
fully took and converted Mann's cattle before he acquired them. He
never contracted, or agreed or consented, to pay for the cattle. The
question is: Are lands thus acquired exempt from liability for wrongs
perpetrated as well as for debts contracted by those who secure them?
The line of demarcation between the two great classes of the liabilities
of parties, between liabilities created by agreement or by consent and
liabilities created by torts, can never be absent from the minds of those
members of Congress whose duty it is to criticise, amend, and perfect
its acts. The Constitution of the United States broadened and deepened
this line of separation and projected it through all the legislation in
the nation when it prohibited the states from impairing the obligation
of contracts (U. S. Const. art. 1, § 10), but permitted them to impair
the obligations of liabilities and judgments for wrongs. Louisiana V.

Mayor of New Orleans, 109 U. S. 285, 288, 3 Sup. Ct. 211, 27 L. Ed.
936; Garrison V. City of New York, 21 Wall. 203, 22 L. Ed. 612;
McAfee V. Covington, 71 Ga. 272, 51 Am. Rep. 263. In this state of
the law and with this provision of the Constitution in force, Congress
exempted the lands which it practically donated to the entryman under
the homestead and timber culture acts from any debt contracted pre
viously by the patentees, but from no other liabilities. The terms "li
ability incurred" and "debt contracted" are equally familiar. ·When
the subject of liabilities is brought to the attention, they occur to the
mind with equal readiness, and when contrasted their significations are
clear and definite. If an act provided that lands should be exempt from
every liability incurred, there could be no doubt that they would be
free from all liabilities, both from those arising out of contracts and
from those arising out of torts. If it provided that lands should be
exempt from every debt contracted, but should still be chargeable with
every other liability incurred by its owners, no one would have the
hardihood to say that it was free from liability for their torts. These
terms and their meanings could not have failed to occur to those who
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drafted, or t6 those who passed, t11e acts of Congress' under considera
tion, and their rejection of the familiar and broad term "liability in
curred" and their selection and adoption of the limited expression "debt
contracted" is a demonstration that they had no purpose to exempt the
lands they gave from liability for the wrongs which the patentees
might have perpetrated and that they intended to free it from the debts
which sprang from their agreements only.

It is said that the term "debt contracted" does not alwavs mean a
debt by agreement, that the significance of the word "debt'~' is exten
sive enough to include liability for a tort and especially a judgment for
it, and that such a judgment evidences a debt by a contract of record.
The argument is too ingenious and specious to prevail. The ordinary
signification of the term "debt contracted" includes neither a liability
for a wrong done nor a judgment for the damages caused thereby,
and, in the absence of any evidence that this expression was intended
to be used in any other sense, a familiar rule of construction requires
that it shall be given its common and its usual meaning. The conten
tion of counsel here is well answered by Mr. Justice Field in Louisiana
v. Mayor of New Orleans, 109 U. S., at page 288, 3 Sup. Ct., at page
213 (27 L. Ed. 936), in these words:

"A judgment for damages, estimated in money, is sometimes called by text
writers a 'specialty' or 'contract of record: because it establishes a legal obliga
tion to pay the amount recovered; and by a fiction of law a promise to pay is
implied where such legal obligation exists. It is on this principle that an ac
tion ex contractu will lie upon a Judgment. Chitty on Contracts (Perkins' Ed.)
87. But this fiction cannot convert a transaction wanting the assent of par
ties into one which necessarily implies it. Judgments for torts are usually
the result of violent contests, and, as observed by the court below, are imposed
upon the losing party by a higher authority against his will and protest."

Counsel invoke the conceded rule that homestead and exemption
laws are beneficial to the citizen and should be liberally construed, and
then they insist that the word "contracted" has other meanings than
"agreed," that it sometimes means "acquired without consent" as a
contracted disease, and that the expression "debt contracted" should,
therefore, be interpreted to mean "liability incurred." There are two
reasons why this argument is not convincing. In the first place, while
it is a rule inspired by public policy that exemption and homestead laws
should have a liberal construction, there is a more imperative rule of
public policy which forbids the interpretation appellants seek. It is
that laws should be so construed and enforced, where no legal obstacle
prevents, as to repress wrong and prevent crime. It has frequently
been and is the policy and law of the land that debtors may be dis
charged from liability for their honest obligations by a surrender of
their property. But at the same time the nation refuses to release
them from liabilities for their frauds and malicious injuries, even
though all their property is surrendered to their creditors. Bankr.
Act July 1, 1898, c. 541, § 17, 30 Stat. 550 [3 U. S. Compo St.. 1901,
{l. 34.28]. It may well be that Congress was willing to donate the
lands of the nation to citizens free from debts which they had promised
or consented to pay, but which through misfortune they were unable
to discharge, but that it was unwilling to offer a reward for wrong and
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a premium for crime by giving its lands to their perpetrators free from
all liability for their torts. As the Congress has not done so, no liberal
or other rule of construction requires, and public policy forbids, judi
cial legislation to that effect. In the second place, it is only when the
terms of a statute are ambigous and their significance is uncertain that
the rule of liberal construction has anv function. It is the intention
expressed in a statute, and that alone t~ which the courts may lawfully
give effect. They may not assume or presume purposes and inten
tions that the terms of the statute do not indicate and then enact or
expunge provisions to accomplish these supposed intentions. They
may not suppose that Congress intended to exempt these lands from
every liability incurred when it expressed the intention to exempt them
from every debt contracted onlv, and then substitute the one term
for the other for the purpose of expressing the assumed inten+ion.
Construction and interpretation have no place or office where the
language of the statute is unambiguous and its meaning evident.
There is a conclusive presumption that the legislative body intended
what it declared, the statute must be held to mean what it clearly ex
presses, and no room is left for construction. U. S. v. 99 Diamonds,
139 Fed. 961, 96~, 72 C. C. A. 9, 2 L. R. A. (N. S.) 185. In view
of the patent distinction between debts by contract and liabilities for
wrongs, of the familiar use of the term "debt contracted" to indicate
the former, and the term "liability incurred" to signify both, of the
marked distinction between the two classes of liabilities embodied in the
Constitution of the United States and the decisions of the courts, of
the public policy of the nation to release debtors from their honest
obligations and to refuse to discharge them from their liabilities for
frauds and malicious injuries, and of the evident rejection of the ex
pression "liability incurred" and the selection and adoption of the term
"debt contracted" by the Congress in the acts under consideration,
the latter phrase is too clear in expression and too certain in signifi
cance to permit the substitution for it of the term "liability incurred"
by any rule of construction. Such a substitution would be judicial
legislation which the courts are not authorized to enact, and woull im
port into these acts of Congress an exemption which the Congress die!
110t insert therein, and which the plain term it used conclusively
demonstrates it never intended to enact. The conclusion is that the
exemption of lands acquired under the homestead and timber culture
laws from liability for any "debt contracted" by the patentees does not
exempt them from liabilities for torts previously incurred, and the lands
and water rights involved in this litigation are subject to sale to satis
fy the judgment of Mann.

The fact has not escaped attention that some conrts have substituted
the words "liability incurred," or their meaning, for the term "debt
contracted," in these acts of ConQTess bv the use of the rule of liberal
construction, by the rejection of the pril11ary and ordinary meaning of
the words "debt contracted" and by the imputation to them of an
ingenious and secondary signification (State v. O'I\iel. 7 Or. 141;
Flanagan v. Forsythe [Ok!. 1 50 Pac. 1.'52, 1.'53; '.Varner v. Cammack,
37 Iowa, 642; Conroy v. Sullivan, 44 II!. 451; Loomis v. Gerson,
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£2 Ill. 11; In re Raclway, Fed. Cas. No. 11,523; Mertz v. Berry
[Mich.] 59 N. W. 445, 446, 24 L. R. A. 789,45 Am. St. Rep. 3(9),
and that statutes which use other terms such as "any debt or liability
contracted" have been construed to include liabilities for torts (Smith
v. Omans, 17 Wis. 395, 397). But the arguments and the opinions
in these cases are not convincing. Reasons which appeal more strongly
to our minds sustain our concl~lsion, and it is not without the support
of respectable authority. Meredith v. Holmes, 68 Ala. 196; \Villiams
v. Bowden, 69 Ala. 433; Vincent v. State, 74 Ala. 274; McLaren
v. Anderson, 81 Ala. 106, 8 South. 188; Kirkpatrick v. White, 29
Pa. 176, 179; Kenyon v. Gould, 61 Pa. 176; Bohn v. Brown, 33
Mich. 257; Lathrop v. Singer, 39 Barb. (N. Y.) 396, 399; Schouton
v. Kilmer, 8 How. Prac. (N. Y.) 527; Burton v. Mill, 78 Va. 468;
Schussler v. Dudley (Ala.) 2 South. 526, 528, 60 Am. Rep. 124;
Leighton v. Campbell (R. I.) 20 Atl. 14, 15, 9 L. R. A. 187; White
acre, Sheriff, v. Rector, 29 Grat. (Va.) 714,26 Am. Rep. 420; McAfee
v. Covington, 71 Ga. 272, 51 Am. Rep. 263.
. After ,this suit was commenced the defendant Brun resigned as
administratrix, presented and secured from the county court an allow
ance of a claim for $1,128.66 for moneys expended by her during the
administration, and was proceeding in that court to secure an allowance
as widow when she was enjoined from doing so by the court below.
There was no property of the estate of Tillett except the lands and
water rights described in the decree in this suit, and the only purpose
of Brun's proceedings was to charge this property with the claims
she was urging. But, as we have seen, when this suit was commenced
the exclusive legal custody of this property for the purpose of sale
and conveyance was vested in the court below, and from that time forth
proceedings to charge it with or to subject it to claims or allowances
in any other forum without leave of the court below were futile. It
was by application to, and the decree of, that court, of the court which
had the exclusive jurisdiction and control of the property for the pur
pose of its sale, and by such an application and decree alone, that any
claimant could secure any lien upon, or interest in these lands and
water rights during the pendency of this suit. In re Tyler, 149 U.
S. 164. 183, 188, 191. 13 Sup. Ct. 785, 37 L. Ed. 689; Virginia T.
& C. Steel & Iron Co. v. Bristol Land Co. (C. C.) 88 Fed. 134,
139, 140 ; Johnson v. Southern Bldg. Ass'n (C. C.) 132 FecI. 54·0, 544;
Freeman v. Howe, 24 How. 'J50, 16 L. Eel. {c1$}; 'White v. Schloerb,
178 U. S. 542, 547, 20 Sup. Ct. 1007, 44 L. Ed. 1183. As the pro
ceedings in the county court after its commencement were ineffectual
to charge this property or its proceeds with any claim, there was no
prejudicial error in the injunction which stayed them.

On the other hand, the exclusive jurisdiction and custody of this
property for the purpose of selling it to pay the claims against the
estate of Tillett, which the commencement of this suit vested in the
court below, imposed upon it the. duty to hear and determine every
daim to a lien upon, to an interest in, or to a right to that property,
through the administration of Tillett's estate, adverse to the prayer of
the complainant, because all parties who held such claims were remedi
less otherwise, and because in entertaining the bill and decreeing" the
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sale the Circuit Court was administering the laws of the state and was
bound by the same rules which govern the local tribunals. Security
Trust Co. v. Black River National Bank, 187 U. S. 211, 227,23 Sup. Ct.
52, 47 L. Ed. 147. Since the defendant Brun, before the final hearing
in the court below, presented to that tribunal a supplemental cross
bill for the allowance and payment out of the proceeds of the sale of
the property of her expenses of administration and of an al10wance to
her as a widow, that court should have permitted her to file her bill
and should have heard and determined the claims it presents. French
v. Gapen, 105 U. S. 509, 525, 526,26 L. Ed. 951. No decision is now
made nor intimation given upon the question of the alleged laches
of Brun or upon any other issue of law or of fact which the cross
bill does or may present. These questions do not appear to have
been considered or decided by the court below, and they are reserved
until its opinion upon them shall be heard. The conclusion is that the
proceedings taken in the county court after the commencement of this
suit without leave of the court below were incompetent and useless to
affect any lien upon, or interest in the real estate here in controversy, or
in its proceeds, or to adjudicate any issue which conditions any such lien
or interest, and that the court below was vested with exclusive jurisdic
tion and charged with the duty to hear all claims of this nature adverse
to those of the complainant.

The decree below must accordingly be reversed, and the case must
be remanded to the Circuit Court, with directions to permit the de
fendant Brun to file a cross-bill, to allovv the comnlainant to demur or
answer to it, and to take further proceedings not 'inconsistent with the
views expressed in this opinion.

~IOX:\IOUTH INV. CO. et aI. v. ~m.\~s.

(Circuit Court of Appeals, Eighth Circuit. December 22, 180G.)

No. 2,409.

1. EXECUTORS AND ADMINISTRATOns-AcTIONS-AD1>IlNISTRATOIlS WITH 'YILL
ANNEXED-IKn~HvENTION.

\"\'here, on the filing of a bill by one coexecutor against another, com
plainant filed a petition to remove his coexecutor, which was met by
an answer and a cross··petition for the same relief with reference to com
plainant, whereupon the probate court removed both a1l(1 appointed an ad
ministrator with the will annexed. the latter was entitled to intervene
and maintain the bill alone for the benefit of the estate.

2. SA)fE-JURlSDICTION.
\\'here the United States Circuit Court acquired jurisdietion of a suit

by an executor against his coexecutor to prevent the latter from injuring
the assets of the estate, no subsequent change in the personnd of the ex
ecutors of the estate and the substitution of un administrator with the
will annexed could oust such jurisdiction.

3. COHPORATIONS-HoLDING COMPANy-EFFECT.
W.here a corporation was organized merely to be a holding company for

the partnership adventures of decedent and :\1., and thereafter, by reason
of the manipulation and control of :\1. through the company's subservient
directors, it was wholly within his control after decedent's death, the eor
poration did not in reality represent the interests of the two partners.
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4. EXeCUToRs-COEXECUTORS-RIGHT TO SUE.
One executor may sue another under circumstances where questions

arise between the estate and the derelict executor jeopardizing the rights
of persons interested in the estate.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 22, Executors and Ad
ministrators, § 1li62.]

5. PARTIES-JOINDER.

Where an executor or administrator refuses or cannot properly Jom In
a complaint by a coexecutor for the benefit of the estate, such refusing ex
ecutor may be made a codefendant.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Parties, §§ 54, 55;
vol. 22, Executors and Administrators, §§ 1766-1768.]

6. COURTS-FEDERAL COURTS-JURISDICTlON-DIVERSITY OF CITIZENSHIP.
'Yhere a nonresident citizen who was a coexecutor of an estate was en

titled to sue in the federal courts for the benefit of the estate, the fact
that another executor qualified in the state of the situs of the estate did
not preclude the nonresident executor from resorting to the federal courts.

7. EXECUTORS AND ADxIl:'lISTRATORS-AOTIO:'lS-JURISDICTION-REMOVAL OF Ex
ECUTOR-EFFECT.

Where a bill filed by an executor against his coexecutor sought to en
join the latter from consummating and carrying out a wrongful seheme
to de~poil the estate and to get control of Its interests represented hy an.
outside corporation, the probate court had no jurisdiction in equity to
enjoin defendant from consummating such act, and hence the fact that
the probate court intervened by displaeing the defendant executor with
an administrator with the will annexed did not require a dismissal of the
bill.

R. EQUITy-ADEQUATE REMEDY AT LAW.

The adequate remedy at law which will deprive a federal court of
equity jurisdiction must be one as certain. complete, prompt, and efficient
to attain the ends of justice as that in equity.

[Ed Note.-For cases in point, see Cent. Dig. vol. 19, Equity, §§ 151, 152.]

9. INJUNCTION-INADEQUACY OF REMEDY A'r LAW-HESTRAINI;>G NEGOTIATION
OF i\'OTE-COHPORATIOKS-AcTION BY STOCKHOLDER.

A corporation was formed as a mere holding company for the partnership
adventures of decedent and J\:I. Decedent was indebt~d to the eorporation
which held his stoek to seeure notes given therefor, and after his death it
was discovered that he had aDPointed complainant, R., and M. his ex
ecutors. Both qualified, but M. refused to permit R's election as a di
rector, electing in his stead M.'s son. who was a young man without husi·
ne"s experience. Hnd seeretly caused the direetors of the eorporation to
vote himself $15.000 for bnck salary without either authority or consid
eration. for which M. caused the corporation to exeeute its note to him.
J\1. refused to permit n. to examine the hooks until n. had consented to
turn over $15,000 of tIle assets of the estate to the corporation, when the
vote of baek salary was discovered. Held, that the estate had no ade
quate renlPdy at law to proteet its interest in the corporation as against
SUdl ~nlnrv nr,te. Hn(f was therefore entitled to an injunction to restrain
J\L from negotiatiug it.

10. CORPO'tATIONS-OFFICEHS-SALARIES.
In the absence of SOme direct authorization or employment by the gov

erning board of a eorporation creating the obligation, the presumption is
that the serviees of the officers of the corporation are performed without
salary, so that the voting of back salary to the president of a corporation
was without consideration, and void.

[l~d. Note.-For cases in point, see Cent. Dig. vol. 12, Corporations, §§
133c1-1337.]

11. SA:\IE-STOCKHOLDERS-RIGHT TO SUE.

EJquity rule 94, providing th91 a stockholder shall not maintain an ac
tion against the corporation for its benefit without a previous demand on
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the managing directors to take action, bas no application where the direct
ors are shown by the bilI to be in league with the president who, through
them, was using the corporation to defraud the complainant as executor
out of the estate's interest in the corporation.

Appeal from the Circuit Court of the United States for the District
of Colorado.

This is an appeal from an order of the United states Circuit Court for the
District of Colorado granting a temporary injunction. 'l'he bill of complaint
'VlIS filed on tile 28th day of December, 1905, by Harry F. Ross-Lewin, as ex
ecutor of the estate of George R Hoss-Lewin, against the Monmouth Invest
ment Company, the State Investment Company, Henry A. xIclntyre, Ji'rederick
A. Williams, and Xewell \Y,. :.\IcIntyre; the said Harry 1<'. Ross-Lewin being
a citizen of the state of Illinois and the defendants citizens of the state of Col
orado.

The controversy, as shown by the bill of complaint and the affidavits, grows
out of substantially the following state of facts: George :1<]. Hoss-Lewin, the
brother of the complainant, and the defendant Henry A. :.\lcIntyre, both of
Denver, Colo., were associated together in large real estate dealings lind enter
prises, in equal interests. In July, 1908, they had organized the :\Ionmouth
Investment Company, a Colorado corporation, as a holdillg corporation of their
respective interests. The stock of this company was divided into 1,000 shares
of the par value of $100 each. At the time of the organization of the com
pany the interest of said :\fcIntyre, except one share, stood in the name of the
State Investment Company, one of the defendants alleged to hllve been in
reality oWlled and controlled by said McIntyre, although in that company only
one share of its stock stood in his name, the balance standing in the names of
members of his family; and at the time of the death of said George E. Ross
LeWin, hereinafter stated, the stock of said ~"Ionmouth Investment Company
stood one share in the name of Henry A. McIntyre, who WlIS treasurer and
manager thereof, one share in the name of said George E. Hoss-Lewin, who
was president thereof, one share in the Dame of Frederick A. \YilIiams, one of
the defendants herein, who was vice president thereof, 499 shares in the name
of the State Investment Company, and 495 shares, being the shares of said
George J<J. Ross-LeWin, stood in the name of said Henry A. McIntyre as trustee,
claiming that they so stood as a method of pledging them for certain obliga
tions of said George E. Ross-Lewin to the Monmouth Investment OJmpllny,
and one share appearing to be unissued.

On the 14th day of July, 1005, the said George E. ROSS-Lewin died at Denver,
Colo., leaving a will, naming his brother, the said Harry F. Hoss-Lewin, and
the defendant Henry A. McIntyre, his executors, which will was duly probated
In the county court at Denver, Colo., in the month of September, 1905; the said
executors duly qualifying. The bill charges that prior to the funeral of said
George E. Ross-Lewin, and prior to the arrival of the complainant at Den
ver. from his home in Chicago, for the purpose of attending the funeral and
to the affairs of his brother's estate, a meeting, as complainant afterwards
learned, was held by the surviving directors of said Monmouth Investment
COll1vany, to wit, Henry A. :\fcIntyre and said \Villiams, at which meeting
1\ewell \V. McIntyre, one of the defendants, a son of said Henry A. McIntyre,
to whom was then issued the unissued share of stock, was elected a director
in the place of said George E. Ross-Lewin, and he was also made secretarv
the said Xewell \V. 13cIrnyre was then attending college in the East. 'rriese
facts were not Imown to the complainant until subsi;quently, when he made in
quiry respecting the vaclInt directorship, and suggested that as lin executor of
the estate he ought to be made 1I director. ~Ir. McIntyre declined to concede
tllis. saying that he controllild the stock and was unwilling to permit the com
plaillant to be upon the board of directors.

The 1)i11 further charges that, although the complainant was much dissatis
fied with the foregoing refusal of saili Henry A. }'1clntyre, he nevertheless,
upon the promise of said Henry A. :\lcIntyre that he wOl,lld send him monthly
statements in the nature of a trial balance showing the status of the companl;
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and the further promise that he would not dispose of any Important part of the
property of the company or Involve it in important transactions without in
forming the complainant so as to afford him an opportunity to interpose any
objections he might have, acquiesced in ,vhat was done. But after sendin;..:
su<:h statement, of date August 31, IB05, and giving him some information, he
did not keep his promise to send such monthly statements, although often re
quested thereto. Afterwards, about the 19th day of December, Ul05. the com
plainant went to Denver for the purpose of attending to the affairs of the es
tate and looking after said company, to become informed of the true situation.
and, upon calling on said Ht:nry A. McIntyre, he refused him any access to
the books of the company until the afternoon of the 22d of December. and
thereupon he discovered what Durportei:l to be minutes of the board of direct
ors, of date September 11, 1905, at which said H€'nry A. McIntyre, Newell 'V.
McIntyre, and Frederick A. Williams were present, showing the following
resolution offered by said 'Villiall1s and adopted, to wit: "Whereas the board
has never fixed the salary of Mr. :\1cIntyre, the manager of this company, who
for the past two years has been secretary and treasurer and sole manager,
and who is now president and tn-asurer and sole manager of the business of
this company, therefore be it resolved that the salary of Mr. McIntyre be
fixed at six thousand dollars per annum, to date from July 1st, 1903, and until
the further pleasure of this board."

The minutes o·f this meeting showed that said Henry A. McIntyre did not
vote for said resolution. The bill charges thnt this action was wholly unwnr
ranted. wrongful, and a fraud upon the estate; that at said meeting Henry
A. McIntyre was authorized. in his discretion, to make any loans for the use
of the company which he might deem necessary, and said minutes were signed
by the secretary and by all three directors. The bill further charges that said
Henry A. McIntyre is paying, from the funds of said Monmouth Investment
Company, all the rent and office expenses, inclnding the salaries of two em
Illorf's, of the offices occupied in said city, not only by the said Monmouth In
vestment Company, but b~' said Henry A. McIntyre for his own purJloses, and
by the State Investment Company, who do a large business in said ollices,
using said employf~s.

It is further shown that the Monmouth Investment Company's assets consist
largely of real estate in the city of Denver, subject to mortgages, and that
the action of sald Henry A. McIntyre and Frederic'k A. Williams in selecting
i'aid Newell W. Mclntvl'e a director with said Williams, who have no beneficial
ownership in the shares held by them, they became mere dummies in the
hands of said Henry A. McIntyre, enabling him to take action at any time
empowering him to dispose of any and all of the property of said Monmouth
Inve"tment Company in such manner as he pleases, Without the knowledge or
u[Jp1'oval of the complainant or any opportunity to ascertain the real nature of
tile transactions or to guard the interests of the estate therein. 'Vhile the }ion
mouth Investment Company is the owner of much valuable property, much
of w!lith is mortgaged, and has not paid any dividends or earned any money
other than such as WllS needed to apply upon the indebtedness of the com
panv. yet, if economically administered in the interest of the estate and stock
holders, profitable results would COIlle therefrom, but it will not be so man
llg-el[ uy its present directors; and neither the estate nor the beneficiary there
of, who is a minor child of the testator, wouid derive any benefit therefrom.
Unless said Henry A. McIntyre is restrained by the order of the conrt from
paying himself the salary in arrears aforesaid, great detriment and injury to
the company and estate will ensue therefrom. The bill alleges the refusal of
said Henry A. McIntyre to agree to a dissolution of the corporation and the
winding up of its affairs.

The prayer of the bill is for the appointment of a receiver and the dissolu
tion of the company. and that said Henry A. Mcintyre, Newell W. McIntyre.
and Williams be enjoined from interfering with the affairs of the Monmouth
Investment Company, or from disposing of or incumbering its aesets, and that
they be enjoined especially from paying the whole or any vart of the salary
voted or appearing to be voted by the directors of the company to the said
Henry A. McIntyre.
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It is disclosed by the affidavits at the hearing that the executors had col
lected $15,000 on the life insurance policy of the said George E. Ross-Lewin,
which sum Henry A. McIntyre importuned the complainant to pay over to the
}lonmoutlt Investment Company; there being indebtedness from the estate
to said company, which tbe complainant declined to do unless the estate could
be safeguarded in giving this preference to the Monmoutb Investment Com
pany. When the complainant came to Denver in December, 1905, to look after
matters, Henry A. :VIcIntyre refused to permit him to see the books of tbe com·
pany until he had signed a petition to the probate court for and they had paid
over to the Monmouth Company the $15,000, after which the complainant
was permitted to see the books, when he discovered the vote to pay the said
salary.

It was further developed on the hearing of the application for a temporary
injunction that on the 29th day of December, 1905, the day the bill of com
plaint was filed, the complainant made petition to the probate court for the
removal of said Henry A. McIntyre as coexec'Utor of the will, to which said
McIntyre made answer and a cross-petition asking tbat the complainant be re
moved as such executor. Later, after the hearing of the application for a
temporary injunction on the bill of complaint herein, the probate court ap
pointed Rice 'V. }Ieans administrator with the will annexed of tile estate of
George E; Ross-Lewin, who has since been substituted in the place of said
Harry F. Hoss-Lewin as appellee.

On the 24th day of January, 1906, the Circuit Court, after hearing, made
its order gr~nting a temporary injunction. directing that said Henry A. Mc
Intyre individually and as president of the }Ionmouth Investment Company,
and the said eompan~', be enjoined from paying or negotiating said note of
$15.000, or making any payments to the said McIntyre of the salary so voted
to him, or any part thereof; and enjoining said McIntyre from receiving or
~ollecting any such salary, or any part thereof, until the further order of the
court. It further ordered and decreed that said company and McIntyre as
president and individually be enjoined from borrowing 011 the credit of the
company, or as an officer thereof, any sum or sums for any purpose what
ever, until tile further order of the court.

]"rom this restraining order, the defendants below haye appealed to this
court.

Tyson S. Dines (E. E. Whitted and O. L. Dines, on the brief), for
appellants.

Henry F. May (John S. Macbeth, on the brief), for appellee.
Defore SAKBORN and VAN DEVANTER, Circuit Judges, and

PHILIPS, District Judge.

PHILIPS, District Judge, after stating the case as above, delivered
the opinton of the court.

The first criticism made upon the bill is that, its main purpose be
ing to protect the estate of George E. Ross-Lewin from spoliation or
loss, any right of action therefor was vested in the joint executors,
and this complaint cannot, therefore, be maintained in the name of
only one executor. If the law were that a court of equity could not
obstruct and restrain acts of a coexecutor which he is threatening to
execute for his individual benefit without the complainant joining the
wrongdoer in the bill, it would present the anomaly of a party in his
official capacity suing himself in his individual capacity, charging him
self with fraud or wrongful acts to the injury of the estate committed
to his protection. As said in Pearson v. Nesbit, 12 N. C. 315, 17 Am.
Dec. 569:

"A suit at law is a contest between two parties in the court of jnst:ce; the
one seeking and the other withholding the thing in contest. The sam~ in-
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dividual cannot be at the same· time both the person seeking and the person
withholding, for it involves an absurdity that a person should seek from him
self or withhold from himself. * * * Where the same person is both
plaintiff and defendant in different rights, as for himself on the one side and
as executor on the other, this absurdity is involved."

See, also, McElhanon v. McElhanon, 63 Ill. 457; Perkins v. Se
Ipsam, Administratrix, 11 R. 1. 270.

It has been well said that whatever fraud creates equity will destroy.
Its remedies and procedures for the circumvention of schemes and
devices to cheat and defraud keep pace with the genius of the inventors
of them.

In a case situated as this, if the presence in the suit of the wrong
doer, McIntyre, in his official capacity were necessary, the court would
allow the bill to be amended by so naming him as a party defendant;
it sufficiently appearing from the allegations that he could not join as
co-complainant. Barry v. M., K. &T. Ry. Co. (C. C.) 27 Fed. 1. This
amendment, however, is rendered unnecessary by the action of the
probate court which has supervened in appointing Rice "IV. Means
administrator with the will annexed.

The underlying purpose of the bill in its inception was to intercept
the connivance of Henry A. McIntyre as an individual through and in
the name of the Monmouth Investment Company, rendered subservient
to his dictation through its board of directors, to prevent him from
collecting the promissory note charged to have been wrongfully and'
without consideration obtained by him, and possibly through its use
to destroy or injure the interests of the deceased, George E. Ross~

Lewin, in said company. If the United States Circuit Court acquired
jurisdiction to enjoin this threatened danger, no subsequent change
in the personnel of the executors of the estate and the substitution
of the administrator with the will annexed could oust that jurisdiction.
Hardenbergh v. Ray, 151 U. S. 113, 14 Sup. Ct. 305, 38 L. Ed. 93;
Sioux City Terminal Railway & Warehouse Company v. Trust Com
pany of North America, 173 U. S. 99, 19 Sup. Ct. 341,43 L. Ed. 628;
Henderson v. Goode (C. C.) 49 Fed. 887; Belmont Nail Company v.
Columbia Iron & Steel Company (C. C.) 46 Fed. '33G. "Parties who
are not named may intervene and make themselves actual parties, so
long as the proceedings are in fieri and are not definitely closed by the
course and practice of the court." Hotel Company v. 'vVade, 97 U.
S. 21, 21 L. Ed. 917.

Nor can we assent to the contention of the learned counsel for the
defendants that, although the complainant was a citizen of Illinois and
the defendants to the bill were citizens of the state of Colorado, a
proper arrangement of the parties, according to their real interests
in the litigation, would place the lVIonmouth Investment Company,
a citizen of Colorado, on the side of the complainant, and thereby
destroy the diverse citizenship essential to the jurisdiction of the Cir
cuit Court. Under the allegations of the bill the :Monmouth Invest
ment Company is but a holding corporation for the partnership ad
ventures of said George E. Ross-Lewin and Henry A. McIntyre, and
the State Investment Company, a Colorado corporation. is but a tech
nical stockholder, owned and controlled by Henry A. McIntyre, hold-
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ing the stock as collateral security. The Monmouth Investment Com
pany, by reason of the manipulation and control of McIntyre, through
the subservient directors, is wholly at his will, and as such is but an
instrumentality to aid in the accomplishment of the very mischief of
which complaint is made. In this aspect of the actual situation it is.
wholly allied with McIntyre in antagonism to the interests sought to
be protected by the bill of complaint. There is persuasive authority
for the contention that such a holding company as the Monmouth In
vestment Companv does but represent in reality the interests of two
partners, so that the death of one of the partners has practically left
the other in absolute control. See Miner v. Ice Company, 93 Mich.
113, 53 N. W. 218, 17 L. R. A. 412; Einstein v. Schnebly (C. C.) 89
Fed. 540, 552.

One executor may sue another under circumstances where questions
arise between the estate and the derelict executor jeopardizing the
rights of persons interested in the estate. McGregor v. McGregor,
35 N. y. 218, 220; Matthews v. Hoagland, 48 N. J. Eq. 455, 21 Atl.
1054; Petty v. Young, 43 N. J. Eq. 654, 6,58, 12 Atl. 3D2. Resulting
from this is the rule that, where an executor or administrator refuses
to or cannot join properly in the complaint, he may be made a co
defendant. And the fact that another executor may have qualified in
the state of the situs of the estate does not disqualify him to sue in
the federal court where he is in fact a nonresident citizen. Rice v.
Houston, Administrator, 13 Wall. 66, 67, 20 L. Ed. 484; Amory v.
Amory, 95 U. S. 186, 24 L. Ed. 428; Wilson v. Smith (C. C.) 66 Fed.
81; Coal Company v. Blatchford, 11 Wall. 172, 20 L. Ed. 179.

Further contention is made that the bill should no longer be enter
tained because of the fact, which has supervened since the jurisdiction
of the Circuit Court attached, that the probate court has intervened
by displacing the offending executor with an administrator with the
will annexed. This, we hold, is a misconception both as to the extent
of the interposition and the office of the probate court. It is a court
of limited jurisdiction. It has supervisory control over ad~inistrators

and executors, and may remove them for cause and appomt another
administrator or executor. It can exercise supervisory control over
them to compel an accounting and settlements, and the like; and can
direct them in the management of the property of the esta~e. But it
has no jurisdiction in equity to enjoin the defendants from consum
mating and carrying out the wrongful scheme alleged in the bill of com
plaint to despoil the estate, and to get control of its interests represented
by an outside corporation. In short, it has no jurisdiction to grant
the preventive and preservative writ of injunction essential to obstruct
the threatened injury in question to the estate.

It is further urged in this connection that an adequate remedy at
law exists to rectify or restore any loss of the estate possible to result
from the alleged acts of McIntyre. The adequate remedy at law
which will deprive a federal court of equity jurisdiction must be one
as certain, complete, prompt, and efficient to attain the ends of justice
as that in equity. Boyce v. Grundy, 3 Pet. 210, 216, '7 L. Ed. 655;
Oelrichs v. Spain, 15 Wall. 211,225,21 L. Ed. 43; Hayden v. Thomp~
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son, 71 Fed. 63, 17 C. C. A. 594; Williams v. Neely, 134 Fed. 10, 67
C. C. A. 171, 69 L. R. A. 232; Brun v. Mann, 151 Fed. 145, recently
decided by this court. "Where equity can give relief, the plaintiff
ought not to be compelled to speculate upon the chance of his obtain
ing relief at law." Davis v. Wakalee, 156 U. S. 688, 15 Sup. Ct. 555,
39 L. Ed. 578.

No action at law would lie at the suit of the legal representative of
the estate of George E. Ross-Lewin consequent upon the issue of the
note for $15,000 until after it was paid. In the meantime the note
might be negotiated to a claimed bona fide purchaser. A judgment
thereon against the Monmouth Investment Company in the straitened
condition of its affairs might work its ruin and destroy the interest of
the estate therein. McIntyre, who may be solvent now, might then
be wholly insolvent. Under such conditions the preventive remedy
by injunction is ever to be commended as salutary and "efficient to
the ends of justice."

\iVith much force counsel for appellants assails that feature of the
bill which seeks to have a receiver appointed for the Monmouth In
vestment Company and for a dissolution of the corporation. It is to
be conceded that the effect of placing a corporation in the hands of
a receiver, displacing its governing board of directors, incidentally
works its practical dissolution. Sidway v. Missouri Land & Live
Stock Company (C. C.) 101 Fed. 481, 483; Republican Mountain Silver
Mines v. Brown, 58 Fed. 644, 7 C. C. A. 412, 24 L. R. A. 776. The
Supreme Court of Colorado, in People ex reI. Daniels v. District Court,
33 Colo. 293, 80 Pac. 908, has held that the onlv statute in the state
authorizing courts of equity to dissolve corporations is limited to an·
action for the benefit of creditors, and does not lie at the suit of stock
holders.

It is not necessary, however, on this appeal for the court to discuss
or pass upon that feature of the bill. The Circuit Court only made
a temporary order enjoining the defendant McIntyre from transferring
or collecting the $15,000 note, and the Monmouth Investment Com
pany from paying the same, or from borrowing money on the credit
of the company. This is the only action of the Circuit Court here for
review. And this brings us to the merits of this appeal.

In Hawes v. Oakland, 104 U. S. 450, 460, 26 L. Ed. 827, Mr. Justice
Miller, in discussing the question as to the circumstances and condi
tions under which a stockholder may have a standing in a court of
equity for relief against an act done or threatened by the governing
board of the corporation, lays down the following:

"Some action or threatened action of the managing board of directors or trus
tees of tbe corporation wbicb is beyond the authority conferred on them by
their charter or other source of organization; or such a fraudulent transac
tion completed or contemplated by the acting managers, in connection with
some other party, or among themselves, or witb other shareholders, as will re
sult in serious injury to tbe corporation, or to the interests of the other share
holders; or where the board of directors, or a majority of them, are acting
for their own interest, in a manner destructive of the corporation itself, or of
the rights of the other shareholders; or where the majority of shareholders
themselves are oppressively and illega!ly pursuing a courSe in the name of



MONMOUTH INV. CO. V. MEANS, 167

,ne corporaTIOn, which Is In violation of the rights of the othE'r !'\harcholders,
and wlLich can only be restrained by the aid of a court of etluity."

The facts alleged and shown prima facie bring the case under re
view within the operation of said rules.

George E. Ross-Lewin and Henry A. McIntyre were so related to
each other in said holding corporation as to impose upon McIntyre,
on the decease of Ross-Lewin, the utmost frankness and fairness in
his dealings with the affairs of the corporation. The correspondence
between the parties presented in the affidavits in behalf of the appel
lants shows that the deceased had the utmost confidence in the friend
ship and integrity of McIntyre. He trusted him implicitly; and he
expressed this reliant confidence in his last will and testament by mak
ing him a coexecutor with his brother. When his partner and friend
died, he should have regarded and treated the property of the deceased
and the coexecutor of his will as he would have treated his friend in
his life time. It would have been remarkable conduct on his part if
during the life of Gcorge E. Ross-Lewin, without notice to him, he
had called a meeting of the board of directors of said company and
elected, in lieu of George E. Ross-Lewin, his son-a young man with
out business experience, attending college in an eastern state. And
it certainly would have shocked the confidence of his trusting friend
if, without notice to him, on the substitution of his son as director, he
had caused such a resolution as the one in question to be passed by
the vote of his son and the other director Williams, voting himself
$15,000 for past salary; the resolution itself reciting that no salary had
ever been fixed by the board of directors. While the dead body of
his friend was yet green, before the funeral, a meeting of the board
of directors was called and his son elected director, and said resolution
was afterwards put through without any notice whatevcr to Harry F.
Ross-Lewin. The indecent haste with which this was done, and the
instrumcntality resorted to to accomplish it, crcate grave apprehen
sion that the defendant Henry A. McIntyre was conscious of its irregu
larity, and gives color to the imputation that he was attempting to
take from the estate that which in law did not rightfully belong to him.

In the absence of some direct authorization or employment by the
governing board creating the obligation, the presumption is that Mc
Intyre as director and president, just as his associates, rendered what
ever services he performed without salary; and the voting of such back
salary was without consideration and void. National Loan & Invest
ment Company v. Rockland Company, 94 Fed. 335, 336, 337, 36 C.
C. A. 370. The case of Doe v. Northwestern Coal & T. Co. (C. C.)
78 Fed. 62, furnishes an instance akin to this, of the president of a
corporation putting his son in as director and having himself voted
a back sala,-!. The act was denounced as fraudulent. See, also
Brown v. Republican Silver Mines Company, 17 Colo. 421, 425, 30
Pac. 66, 16 L. R. A. 426; Ruby Chief Company v. Prentice, 25 Colo.
4, 7, 52 Pac. 210; Clark & Marshall, Private Corporations, vol. 3, §
673. A chanr.ellor should probe such a transaction to the very mar
row. It is a fit subject for the scrutiny and investigation of a court
of equity.



168 151 FEDERAL REPORTER.

It is urged tnat the complainant representing the stockholder had
not brought himself within the provisions of equity rule 94 by laying
the foundation of right to proceed by averring a previous demand
upon the managing directors to take action. The rule has no applica
tion to a situation like this, where the directors are shown by the bill
to be in league with the defendant Henry A. McIntyre, who, through
them, is using the corporation itself to wrong the complaining party
as executor of the interests of the estate in the corporation. Young
v. Alhambra Min. Co. (C. C.) 71 Fed. 810; Excelsior Pebble Phos
phate Co. v. Brown, 74 Fed. 321, 20 C. C. A. 428. In administering
justice the law never demands an idle ceremony.

On the showing made we hold that the action of the Circuit Court
in granting the temporary restraining order against the negotiation,
collection, or payment of the note in question was proper. It appears,
however, from the bill and affidavits, that the Monmouth Investment
Company is largely indebted, much of its property subject to mortgage,
and, as its operation might be seriously crippled without the means to
meet accruing interest and its debts and to care for its properties, on the
remand of the cause for further proceeding, the Circuit Court is di
rected to amend the temporary decree by adding after the words,
"until the further order of this court," the following: "vVith leave
to either of the parties in interest, or the administrator with the will
annexed, to apply to the court, on notice, for authority to borrow
money on the credit of the Monmouth Investment Company for the
proper protection of the property and credit of the company pendcnte
lite."

With this amendment the decree of the Circuit Conrt is affirmcd; the
costs of this appeal to be taxed against the appellants.

THE NOR'l'H STAR.

THE SIR WILLIAM SIE:\IENS.

THE ALEXANDER HOLLEY.

(Circuit Court of Appeals, Second Circuit. January 7, 1907.)
No. 24.

1. COLLISION - OvERTAKING VESSELS - RULES GOVERNING PASSING IN ST.
MARY'S RIVER.

Under the rules prescribed by the ::-ieel'etary of the Treasury relating
to the navigation of St. Mary's river, supplementary to the statutory rules,
and which govern the right of an overtaking vessel to pass another, such
vessel is not absolutely prohibited from passiug because the vessel aheall
fails to assent to her signal, but she may persist in passing provided the
place is one where such passing is permitted, and she can safely pass
without exceeding the lawful speed, but not otherwise.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 10, Collision §§ 197-
199. '

Collision-Overtaking vessel, see note to The Rebecca, 60 C. C. A. 254.]
2. SAME-VIOLATION OF RULES BY OVERTAKING VESSEL.

The steamer Siemens with a barge in tow on a line from 700 to 800
feet long, each loaded with 5,000 tons of ore, was passing down St.
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Mary's river, and when the tow was a half mile above the entrance to
Little Rapids cut, the steamer North Star, also loaded, overtaking the
barge signaled her intention to pass to port. The Siemens answered by a
dissenting signal, and kept her course and speed which was 8 or 9 miles
an hour. The North Star persisted, and, when a quarter of a mile from
the cut again signaled, and tile Siemens again dissented. A change of
course to starboard ",-as necessary to enter the cut, and, before the Sie
mens could make the turn with her tow and straighten out in the cut.
a collision occurred between her and the North Star, which also entered
the cut on her port side, aud, as a result a further collision occurred be
tween the two steamers, and between the Siemens and her tow; the cut
being but 300 feet wide. By the rules, it was lawful for an overtaking
vessel to pass another above the cut, but it was not lawful for a vessel to
proceed at a speed greater than f) miles an hour or to overtake and pass
another in the cut. Held that the North Star was in fault, not only for
violation of the positive rule as to speed, but fur a reckless persistence
when it was olJvious at the time her first signal was answered that she
could not pass 1Jefore reaching the cut; that the Siemens was not in fault.
it being her privilege under the rules to maintain her course and speed
until she was overta1;:en, when, and not before. sl]e was required by rule
5 of the secretary's rules to assent to the passing, and slacken. to a slow
rate of speed. and tile situation bein,i:\" s\wll when sl1(' rpceivl'd the first
signal as to justify her in refusing to assent or to slacl;:en her speed be
cause of her tow.

3. SAAm-DAMAGES-DEJln;RRAGE.

In determining whether earnings have been lost by the owner of a ves
sel as a result of collision, the inquiry is not whether they could pos
sibly have been made by the use of the vessel during the period of her
detention, but whether they would have been malle, and, as it cannot be
IJl'oved that they would certainly have been made eXct~pt when tile vessel
had a pending engagement for her profitable use, it suffices if the fact is
proved circumstantially, and with a reasonable de,~rf'C of certainty as
that there was an opportunity for the vessel's employment of which the
owner would probably have availed himself.

rEd. l'\ote.-I'or eases in point, see Cent. Dig. vol. 10, Collision, § 290.1
4. SAME.

The disallowance by a commissioncr of demurrage to vessels injured In
collision, on the ground of loss of earnings, held sustained by the evi
dence which showed that the YPssels were :l pnrt of a tippt oW!Jerl bv libpl
ant and employed on the Great Lakes, and that while eal'g;oes had been
offered they had Ileen refuspc1 owiug to til(> nearness of the close of th~)

season and other vessels of the fjpet had Inid up for the winter, prior
to the time when the vessels in collision would have completed the voyage
they were on.

5. AmfTRALTy-F'I:''lDINGS OF FAOT BY COJ\IMISSIONER--\VIEIGIIT.

'rile finc1ings of a commissioner in admiralty on questions of fact de
pending upon conflictin,g testimony or the ererlibilitv of witnesse,; should'
not be disturbed by a court of revision unless clearly erroneous.

[Ed. Note.-F'or cases in point, see Cent. Dig. vol. 1, Admiralty, § 770.1

Armeal from the District Court of the United States for the Western
District of New York. '

See 140 Fed. 263.

John C. Shaw, Charles B. Warren, \Vm. B. Cady, and Herbert K.
Oakes, for appellant.

Harvey D. Gaulder, George Clinton, and F. S. Masten, for appellee.
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges.
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'WALLACE, Circuit Judge. This is an appear from a decree ad
judging the steamer North Star solely in fault for the collision between
that vessel and the Siemens which resulted in a subsequent collision
between the two vessels, and also between the Siemens and her own
tow, the barge Holley.

The facts of the case are fully stated in the opinion of Judge Hazel in
the court below, and, as we agree substantially with his findings, it
will serve no useful purpose to recapitulate the evidence. The essential
facts are these: The collision took place in Little Rapids cut, an ar
tificial channel between submerged rocks, then about HOO feet wide, in
the St. Mary's river, in the early morning of a clear day a short dis
tance below the crib lighthouse at the northwestern entrance of the
cut. The Siemens was a steel steamship 482 feet long and 48 feet
beam, and was loaded with over 5,000 tons of are to a draft of 18 feet:
and she had in tow the Holley, a steam barg'e 361 feet long and loaded
with 5,000 tons of are. The North Star was a freight steamer 300 feet
long with a beam of 40 feet, and at the time was loaded so that she
was drawing 16 feet 8 inches of water. The Siemens and her tow were
capable of a speed of 10 miles an hour, and the North Star was capable
of a speed of 12 miles an hour. The vessels had been moored the night
previous at a dock known as the "Government Pier" at Sault Ste.
Marie, about a mile and a half above the Little Rapids cut, awaiting
daylight to proceed down the river through Little Rapids cut to Lake
Hur~m. The compass course descending the river in mid-channel is
approximately east southeast to the mouth of the cut, and thence
through the cut is approximately south southeast; and there is a cur
rent running about two miles an hour until the cut is reached, and
thence through the cut running a mile or more faster. The Siemens
had taken her tow on a hawser of 700 to 800 feet, and was proceeding
near mid-channel down the river when the North Star,having straight

-ened out on her course, and desiring to enter the cut before the Siemens,
blew a signal of two whistles to the Siemans, indicating that she pro
posed to overtake and pass her on the port side. The Siemens did not
respond to this signal, and claims she did not hear it. The vessels
proceeded down the river, the Siemens and her tow at a speed of about
eight or nine miles an hour over the land, and the North Star on a
'Course to the port of the Siemens and her tow, and at a speed by which
she was gradually overtaking the other vessels, until they had reached
Bavfield Rock, when the North Star, having overtaken the Siemans'
tow, gave another signal of two whistles to the Siemens, indicating her
intention to pass the Siemens on her port side. To this signal the Sie
mens responded by four pr more rapid blasts of her whistle, indicating
that she did not deem it safe for the North Star to attempt to pass.
The North Star was at this time about half a mile above the entrance
to the cut. Her master, assuming the signal of the Siemens to be a
call to "hurry up," increased the speed of his vessel. After running
about a quarter of a mile and observing that the Siemens had not slack
ened speed, he gave the Siemens a signal of three whistles, as a notice
to check her speed.· To this signal the Siemens responded with four
or more rapid blasts of her whistle, and kept on without change of
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course or speed; and the North Star, going at futI speed, kept on in
her effort to overtake and pass the Siemens. When the Siemens was
within a few hundred feet of the entrance of the cut she changed her
course to starboard to enter the cut, and thereafter the North Star
also changed her course to starboard to enter the cut, and drew abreast
of the Siemens. In rounding into the cut the course of the Siemens
was that usually adopted by vessels having a tow under similar condi
tions, and the North Star took a course as far toward the easterly side
of the channel as she safely could go. After the North Star and the
Siemens had entered the cut, and before either could be straightened
upon her course down the channel, and while the North Star was
persisting in her attempt to pass ahead of the Siemens, the port bow of
the Siemens came into cont'act with the starboard quarter of the North
Star. The impact sheered the bows of both vessels to starboard, and
they brought up on different sides of the channel and blocked the chan
nel until the barge Holley, which had put out an anchor without suc
cess, was carried down by the current and ran into the Siemens, caus
ing the Siemens, carried by the force of the current, to strike her stern
against the North Star.

By the rules of navigation governing St. Mary's river (those of the
act of Congress of February 8, 189Z), c. 64, § 1, 28 Stat. M5 [D. S.
Compo St. 1901, p. 2886] and those not inconsistent therewith made by
the Secretary of the Treasury pursuant to that act and the act of March
6, 1896, c. 49, § 1, 29 Stat. 54 [D. S. Compo St. 1901, p. 3551]), it is
lawful for a vessel descending the river to overtake and pass another
vessel between the government pier and crib lighthouse at the northern
entrance of the Little Rapids cut; but it is not lawful for a vessel to
proceed at a greater speed than nine statute miles per hour over the
ground, or for an overtaking vessel to pass a vessel ahead in Little
Rapids cut. These rules also, like the general rules of navigation, pro
vide that any vessel overtaking another shall keep out of the way of the
overtaken vessel, and that where one of two vessels is required to keep
out of the way, the other shall keep her course and speed. Rules 23
and 26 of the act of Congress relate to signals between steam vessels

.indicating their course to starboard or port, and do not prescribe the
signals which are to be used between an overtaking vessel and the ves-
sel ahead. The rule relative to signals between such vessels is rule
5 of the Secretary of the Treasury, as there is nothing in this rule in
consistent with rules 23 and 26 of the act of Congress. Rule 5 pro
vides that in case a steamer desires to pass another going in the same
direction on said river, at a point where passing is permitted by the
rules, the pilot of the steamer astern shall, if he intends to pass the
steamer ahead on the left or port side, indicate such intention by giving
two short blasts of the steam whistle; that thereupon the pilot of the
steamer ahead shall immediately answer by giving the same signal,
unless he does not think it safe for the steamer astern to attempt to
pass at that point, when he shall immediately signify the same by giv
ing several short and rapid blasts of the steam whistle; and that under
no circumstances shall the steamer astern attempt to pass the steamer
ahead until the vessels have reached a point where it can be safely done,
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when th~ 'st'eamer ahead shall signify her willingness by blowing the
proper sIgnals and shall then slacken to a slow rate of speed, and the
steamer astern shall pass.

It is entirely plain that the Korth Star was in fault for the collision.
She was at the time of the collision, and had been for a considerable
distance, maintaining an unlawful rate of speed, and the collision oc
curred when she was attempting to pass the Siemens at a place where
it was unlawful for her to do so. Thcse infractions contributed directly
to the disaster. These violations of the rules would suffice to charge
her with contributory fault: but they are not the only ones of which
she was guilty. Shc was attempting to pass the Siemens, not only
without an assenting signal from the lattcr. but in defiance of dis
senting signals. If the master of the Korth Star put a wrong in
terpretation upon the signals of the Siemcns, he was without legal
justification in doing so, as the language of the signal rule is plain, and
he was bound to know the rule.

Irrespective of the positive rules of navigation, the conduct of the
master of the Korth Star was not only imprudent, but was rash in the
extreme. There was ample width and depth of the channel in the river
to permit the North Star to ovcrtake and pass the Siemens and her
to\V between the government pier and thc crib lighthouse, and the
North Star would have been justified in attcmpting to do so between
these two points, if the relative speed of the vessels, without excceding
the lawful limit, would have rendercd it practicable. She would also
have been justified in persisting in the attcmpt. notwithstanding
she had not obtained any assent to her first signal. It is not the mean
ing of rule 5 to forbid a steamcr astern invariably from passing
the steamer ahead if the latter does not signify hcr assent and slackcn
speed. If the gencral conditions of navigation and the relative speed
of the vessels are such that a steamer astern can safely pass the other,
she is at liberty to do so; and she cannot be deprivcd of her privilege
by the neglect or contumely of the steamer ahead. But, it should
have been obvious to the master of the North Star when the second
signals between the vessels were exchanged, that his vessel could not
overtake and pass the Siemens before the vessels would reach the crib
lighthouse, if the latter insisted upon her privilege of maintaining her
speed. \;Vhen these signals were exchanged, the North Star had 1,100
or 1,200 feet to go before she could come abreast of the Sicmens and
pass her bow. During the mile which had been traveled by the vessels
after the North Star had given her first signal to the Sicmens, the
former had gained only a quarter of a mile upon the latter. and to
overhaul and pass the Siemcns before reaching the crib lighthouse,
she would have to maintain a speed of at least 12 milcs an hour over
the ground. Notwithstanding the dissenting signal, however, the
master of the North Star persistcd in the attempt, although he observed
that the Sicmens had not rcduced her speed. He knew, or was bound
to know, that the vessels would have to make a sharp turn to star
board to enter the cut, and that necessarily the Siemens would have
to begin her preparatory movement several hundred feet above thc
entrance to ensure the proper turning of her tow; that any attempt
by his own vessel to pass the Siemens while thc latter was rounding
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into the cut, because of the size of the vessels, and the comparatively
narrow room for the maneuver, would be highly hazardous to both;
and that a collision in the cut would be almost inevitable unless his
vessel could pass the bow of the Siemens before the latter had turned
on her course to starboard. Still he persisted, and signaled the Siemens
again although his vess~l had not overhauled her. \Vhen he receivecl
and disregarded the last dissenting signals from the Siemens, she was
about readv to commence her turn to starboard. From that time until
the vessel; came together his conduct was highly culpable, and was
practically a challenge to the Siemens to accept a collision unless she
would consent to abandon her privilege and reduce her speed to a
minimum. The court below was clearly right in deciding that the
North Star had been guilty of contributory fault.

The question whether th'e Siemens was also in fault for the collision
depends in part upon the meaning to be given to rule 5. This rule
imposes upon the steamer ahead the duty of co-operating with the
vessel astern when the vessels have reached a point where they can
pass safely. It is not its meaning that the vessel ahead shall give
an assenting signal and slacken to a slow speed whenever requested
to do so by a vessel astern provided there is room for the latter to
pass safely; for if this were the requirement, it would be inconsistent
with rules 20 and 22 of the act of Congress. Those rules, which but
express the law of navigation that everywhere obtains, recognize the
privilege of the vessel ahead to maintain her speed, and the duty of the
vessel astern to keep out of the way, until the vessel astern has over
taken the vessel ahead. All rules of navigation are qualified by the
fundamental one that in obeying them due regard must be had to any
special circumstances rendering a departure from them necessary to
avoid immediate danger; and it is the contemplation of rule 5 that
when the vessel ahead has been overtaken, and the overtaking vessel
is about to pass ahead, the immediate danger which then arises requires
that the former shall forego her privilege, and so govern her move
ments as to assist in avoiding it. Then it is, and not before, that rule
5 means that the vessel ahead, after signifying her willingness by sig
nals, should "slacken to a slow rate of speed."

Thus interpreting the rule, we think the Siemens was not in fault
for her failure to give an assenting signal to the first signal from the
North Star. Even had it been her duty by the rule to give an an
swering signal, we agree with the court below that her fault would have
been in no sense a fault which contributed to the collision, because
subsequently, when she responded with a dissenting signal to the second
signal of the North Star, there was ample time and room for the
North Star to desist without risk from her attempt to overtake the
Siemens. If the master of the Siemens heard the first signal of the
)Jorth Star, his refusal to consent to the proposition to pass was
flagrantly selfish, as it would have entailed only a trifling delay to
his vessel, as there was ample opportunity for the North Star to
pass his vessel before reaching the crib lighthouse, and if the Siemens
entered the cut before the North Star the latter would be subjected
to a very considerable delay in reaching Lake Huron. He claims, how-
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ever, that he did not hear the first signal of the North Star, ana he is
supported by the testimony of those on board his vessel.

vVhen the second signals were exchanged the situation had materially
changed. The vessels had reached a place where the attempt of the
North Star to pass could not be accomplishE:d without a chance that
it would interfere with the preparatory movements of the Siemens to
enter the cut, and thereby involve some degree of risk to her tow.
He was aware that the North Star could not pass the Siemens before
reaching the crib lighthouse without exceeding a lawful rate of speed,
unless the speed of the Siemens should be reduced to a degree which
might possibly be hazardous to the tow. .

He ought not to be criticised for refusing to consent to a violation
of the law, nor for exercising extreme caution. When the third signal
of the North Star was given the situation of the vessels was such that
the attempt to pass could only be accomplished at serious risk to the
tow, and every consideration of prudence forbade the master of the
Siemens from consenting and slackening the speed of his vessel.

vVe have examined the proofs with care to ascertain whether it can
be safely found that the Siemens was guilty of any attempt to thwart
the movements of the North Star at or after the time when the former
commenced her preparatory movements to enter the cut; and do not
think they justify such a conclusion. She was required to begin to
change her course several hundred feet above the entrance to the cut,
and alter it to starboard four or five points to enter the cut and get
straighfened down the channel and enable her tow to do so, and in
view of her size and the size of her tow, and the length of the hawser
to the tow, this movement could hardly be accomplished except by
swinging into the cut at or near mid-channel.

vVe conclude that the court below properly found that the Siemens
was free from fault.

Of the award of over $30,000 for the libelant's damages caused by
the collision, $12,036 consists of demurrage. the loss alleged to have
been occasioned to the libelant by the detention of the Siemans and the
Holley. It is insisted for the appellant that the commissioner, to
whom it was referred to ascertain and report the damages consequent
upon the collision, properly refused to allow this item, and that the
court below erred in overruling that part of his report.

The collision took place November 28th, and resulted in the stranding
of the two vessels, the necessity for temporary repairs to complete
their voyage to Conneaut, their port of destination on Lake Erie, and
repairs at Loraine, the nearest port at which the further necesqry re
pairs could be made. Had the voyage not been interrupted by the
collision, the vessels would have reached their port of destination, and
could have been unloaded and ready to start on another voyage by
the afternoon of December 2d. As it was, they were prevented from
making another voyage during the season of navigation upon the
lakes. The season of navigation was, by the understanding of vessel
owners and underwriters, to close December 10th, but, as the ice did
not block St. Mary's Canal at that date, some vessels passed through
as late as December 17th.
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The commissioner found that, if it had not been for the interruption
of their voyage, the vessels could, at their owner's option, have been
despatched to Duluth, taken on a grain cargo there, and returned to a
Lake Erie port within the season of navigation; and, if they had ac
tually done this, they would have earned freight beyond expenses
amounting to the item in controversy. But he did not find that they
would have been actually sent out upon another voyage; and he based
his disallowance of the item upon the improbability, in view of the evi
dence, that either of them would have been sent by their owner upon
another voyage that season. He applied the rule stated in The Con
queror, 166 U. S. 125, 17 Sup. Ct. 516, 41 L. Ed. 937:

"That demurrage will only be allowed when profits have actually been, or
may be reasonably supposed to have been lost, and the amount of such profits
is proven with reasonable certainty."

'When a vessel is employed at the time of the collision, or when it
appears that she would have been beneficially employed during- the
period of her detention, it is entirely clear that actual loss has attended
the interruption of her engagements. The Margaret]. Sanford (C. C.)
37 Fed. 148. Her owner is entitled to full indemnity. In other words.
he is entitled to compensation measured by his actual loss, including.
not only his direct loss, but any consequential loss he may have sus
tained by deprivation of profit. But his consequential loss cannot ex
ceed that which he actually sustained. In ascertaining whether earn
ings have been lost by the owner, the inquiry is not whether they
could possibly have been made by the use of the vessel during the
period for which he has been deprived of her use, but is whether they
would have been made. As it cannot be proved that they vvould have
been certainly made, except when the vessel has a pending euc;agement
for her profitable use during the period of detention. it suffces if the
fact is proved circumstantially and with a reasonable degTee of cer
tainty. The inquiry is determined by the same rules of law which
I()btain when the owner of any other kind of property seeks compensa
tion for the profits lost by the wrongful interruption of its use. The
Baltimore, 8 Wall. 377, 385, 19 L. Ed. 463. It is not necessary for
him to show by direct evidence that he v'lould have employed his vessel
or his property during the period in such a way that earnings would
have accrued to him. In many cases this would necessitate proving
his intention at the time, and this might be impossible. It suffices if
he shows a state of facts from which a court or jury can find that there
was an opportunity for him to do so, and that he would probably have
availed himself of it. But if it appears affirmatively, or if the rea
sonable inference from the facts established is that there was no op
portunity or that he would have rejected the opportunity, if offered,
it is impossible for a court or jury to find legitimately that he has sus
tained actual loss.

In the present case, the facts were these: The Siemens and the Holley
were vessels of a fleet owned by the libelant, engarred in voyages from
ports on Lake Erie to ports on Lake Superior. The fleet consisted of
24 vessels, 12 being steamers, and 12 being barges. Customarily each
steamer was despatched with a barge in tow, but no regular towage
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arrangement existed, and the barges were transferred at either end of
a voyage to different steamers, or returned by a particular steamer, as
might best facilitate despatch in transportation. All of the vessels
were insured under marine policies, warranting that they should not
be navigated after December 10th at noon, except to continue a voyage
already begun. The average time occupied by a voyage to Duluth
and back by the Siemens and her consort was 10 days; the vessels
going without cargo on the up trip. No charters were offered the
libelant for either the Siemens or the Holley, but cargoes o~ wheat
for transportation by two of its vessels from Duluth to Buffalo were
offered to it as late as November 27th. On that day the libelant ac
cepted two charters for wheat at Duluth. A witness was produced
by the libelant, one of two agents in the libelant's office at Cleveland,
who testified that two cargoes were offered libelant subsequently to that
date, but at what date does not appear, and were not accepted by li
belant. He also testified that the reason why they were not accepted
was that the only one of the libelant's steamers which would have been
available for the voyage was the Siemens, that she was faster than
other steamers of the libelant, and if she had not been disabled the
libelant would have sent her to Duluth. At the time these charters
were offered, three of libelant's steamers and five of its barges were
at Lake Erie ports unemployed, and in suitable condition and readi
ness for making a voyage to Duluth and transporting wheat cargoes to
Buffalo. None of these vessels were sent out for another voyage, but
all were laid up for the winter. Of the eight other steamers of libelant,
which arrived at Lake Erie ports in November with their barges, none
was sent out with a barge after November 25th, two were sent out on
that day without a barge, and the last sent out at all were sent with
out a barge-one, the Bessemer, November 29th, and the other, the
Morse, November 30th. Except two barges sent out November 25th,
all the other barges were sent on their last up-lake trips before :"Jo
vember 22d. Upon these facts the commissioner in his report very
justly observed that (when the two charters were refused) the season
of navigation on the Great Lakes was near the close, the voyages of
the fleet were suspended, the vessels were about to go into winter
quarters, and one by one libelant's vessels had been laid up for the
winter as they arrived at Lake Erie ports. The testimony of the
libelant's witness leaves the date at which the two charters were of
fered, and refused conveniently vague and uncertain. They may have
been offered on November 21st, after but on the same dav of the
acceptance of the two of that date. They may have been offered as
late as December 2d. He knew of the collisiOn on November 28th,
the day on which it occurred, and he knew that if it had not occurred
the Siemens and the Holley would not have been able to undertake
another voyage before December 2d. It seems extremely improbable
that he would have been willing to despatch these vessels within eight
days of the expected close of navigation on a 10 days' voyage. He
did not state how much faster the Siemens was than· were the other
steamers which could have been despatched for the voyage. He did
not state that the refusal to accept the last two charters offered was
placed upon the ground that the Siemens was disabled; nor did he give



lIELDRUM V. UNITED STATES. 177

a single fact to corroborate his statement that the charters would have
been accepted if she had not been disabled. The case for the libelant
rests upon the naked statement of this single witness respecting his state
of mind. Vie think the commissioner was justified in rejecting this
statement, and in reaching the conclusion that the two charters were not
accepted because the libelant was unwilling to send out any of its vessels
at so late a day as December 2d, and was therefore unwilling to con
tract. The functions of a commissioner, to whom it has been referred
to take the evidence and report his opinion to the court respecting dam
ages, are analogous to those of masters in chancery (Admiralty Rule
44), and his findings upon questions of fact depending upon conflict
ing testimony, or upon the credibility of witnesses, should not be dis
turbed by the court of revision, unless they are clearly erroneous. La
Bourgogne (C. C. A.) 144 Fed. 781; Davis v. Schwartz, 155 U. S.
631, 636, 15 Sup. Ct. 237, 39 L. Ed. 289; Tilghman v. Proctor, 125
U. S. 136, 150, 8 Sup. Ct. 894, 31 L. Ed. 66-t

It follows that the commissioner's report, as to the item disallowed,
was erroneously overruled by the District Judge.

The decree is modified, with costs to the appellant, and with in
structions to the court below to decree conformably vvith this opinion.

MELDRUM v. r:\TI'l'ED STATES.

(Circuit Court of Appeals, Kinth Circuit. February 4, 1007.)

No. ]';300.

1. FORGERY-INSTRU~fENT INTENDED TO DEFRAl'f) TJ1'i'fTED S'f"ATES-INDICTMENT.
An indictment which dmrp:ps tl](' (]pfe1lflant witl) haYing' felonionsly

and falsely made and forged and uttered a certain afthlayit purportinp: to
be the aflidayit of a person named, a pretended settler on UlIsul'vpyed pub
lic lands, alld whieh sets out the afiidavit, in which it is stated that affiant
is such settler, has made improvements, etc., and then charges that it was
SO made by defendant with intent to file the same in the offiee of a Sur
veyor General of the United States to be uspd as a basis for letting a COI1
traet for surveying said lands dpseribed therein, and with tIle further in
tent that it should be transmitted to the General Land Olfiee for thp
purpose of obtaining the apPl'oyal of and payment for said sUloyey, chargef;
an offense of forging a writing for tlIP Pl1l'JlOSe of obtaining, or enablin~

others to obtain, money from the United States.
2. SA:J,IE.

An indictment for forging a writing with intent to defraUd the United
States is sufficient to eharge the otTense, so far as eoncernf; the nature of
the instrument, if it is made to appear that it is one hy which the govern
ment might have been defrauded, and it need not aver the existence of ex
traneous facts which would or might be necessary to that result.

3. AFFIDAVITS-FoR~IAL REQUISITEs-O:J,rr,.,SION OF VL\,Uf; AND NOTARIAL SEAl,.

, An affidavit is not fatally defective because of the omission of HIe vpnue
or of a notarial seal to the jurat, in the absence of a statute requiring the
jUI'at to be so attested.

[E:d. Note.-For cases in point, see Cent. Dig. vol. 2, Affidavits, §§ 52,
55.]

4. CRIMINAL LAW,-DEATH OF JUDGE AFTER VERDICT-POWERS OF SUCCESSOR.

On the death of a federal judge before whom a criminal eause was tried
before a motion for new trial has been passed on, his successor has power,

131 F.-12
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under Rev. St. § '953, as amended in 1900 (Act JUlie 5, 1900, 31' stat. 270.
'c. 717, § 1 [U. S. Compo St. 1901, p. 696]), to pass upon and overrule such
motion where the evidence has been taken and preserved in stenographic
notes, and, having such power, he has the further power to proceed in the
case and to render judgment on the verdict.

In Error to the District Court of the United States for the District of
Oregon.

For opinion below, see 146 Fed. 390.
The plaintiff in errol', was tried and convicted in the court below upon an in

dictment which contained 21 counts, alternately charging him with forging and
uttering cel'tain false affidavits. The first count is as follows: "~'hat Henry
ME'ldrum on the 6th day of January, 1002, at the city of Portland, within the
state and district of Oregon, for the purpose of defrauding the United States,
feloniously did falsely make and forge a certain afiidavit, purporting to be the
affidavit of one Wm. E. Pardee, a pretended settler upon unsurveyed lands
of the United States, which affidavit was for the purpose of proeuring said
lands to be surveyed by the United States, the tenor of which said false and
forged affidavit is as follows, to wit:

O' 'Application for Survey.
O' 'The U. S. Surveyor General, Portland, Oregon-Sir: I, the undersigned

settler, residing Ull,:t unsurveyed land, believed to be in Tp. 27 S., H. 26 E., W.
M., Or., a citizen of the United States, and entitled to enter land nnder the laws
thereof, do hereby apply for the survey of the above-named township, or so
mueh thereof as can be surveyed under the present laws and regulations es
tablished and prescribed by the Hon. Commissioner of the General Land Of
fice. And I do solemnly swear that I am an actual and bona fide settler upon
said unsurveyed land of the United States; that I make this application in
good faith, and intend to perfect the title under the homestead laws to my claim.
situated in approximate section 17 of the above-named unsurveyed township:
that I know the greater portion of said township is not known to be mineral.
but is agricultural (timber and grazing land). and as far as I know is not re
served by the government. And I further swear that my improvements con
sist of house, fences, and other improvements, and that I ef<timate theil'
money value at $375.00 and that I settled upon said land in good faith January
<l0, 1896.

" '[Signature of applicant] Wm. E. Pardee,
O' 'Post Office: Narrows, County of Harney. State of Oregon.

O' 'Subscribed and sworn to before me this 6th day of .January, 1902.
"'J. W. Hamakar, Notary Public for State of Oregon.'

-with intent then and there to file the same in the office of the Surveyor Gen
eral of the United States at Portland, Oregon, to be used as a basis for letting
a contract for surveying said lands described therein by the United States, and
with the further intent that said false and forged affidavit should he trans
mitted to the Commissioner of the General Land Office of the United States at
Washington, District of Columbia, for the purpose of obtaining the approval
of and payment for said survey; contrary to the form of the statute in such
case made and provided and against the peace and dignity of the United States
of America."

The second count charged the uttering of said false and forged affidavit.
The other counts were similar to the first two. '.rhe exceptions taken at the
trial, if any there were. were not preserved, and no bill of exceptions was
presented or allowed. There was no demnrrer to the indictment and no ob
jection made thereto in any form, nor was there a motion in arrest of judg
ment. The case was tried before the Honorable C. B. Bellinger, the fonner
judge of the court below, and on November 17, 1904, the verdict of the jury
was returned. On December 13, 1904, the plaintiff in error filed a motion to
set aside the verdict and for a new trial, on the ground that· the verdict was
not sustained by the evidence: that it was contrary to law; that error of law
was committed by the judge at the trial; and that error of law was committed:



MELDRUM V. UNITED STATES. 179

in overruling the objection of the plaintiff in error "to the Introduction of any
testimony in the cause for the reason that the indietment fails to charge an of
fense." On June 14, 1906, the plaintiff assigned as additional ground for a
new trial "that after the rendition of the verdiet herein, and while said mo
tion for a new trial was pending, and before a decision bad been rendered
thereon or sentence passed, the Honorable Charles B. Bellinger, district judge
of the United State;;, before whom this cause was tried, died."

On July 2, 190r; the motion for a new trial was denied, and thereafter the
plaintiff in error was sentenced.

Richard VV. Montague, for plaintiff in error.
Wm. C. Bristol, U. S. Atty.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The plaintiff in error contends, first, that the indictment does not
state a crime, and that, therefore, no conviction can be based upon it;
second, that the .judge who tried the cause having died during the
pendency of the motion for a new trial his successor in office had no
power to deny said motion or to render a judgment or impose sentence.

If there were any objections in the court below to the introduction
of testimony on the ground that the indictment failed to charge an
offense, they are not preserved in the record, and there is nothing now
before us to show that they were made. No demurrer or objection to
the indictment having been made in the court below', the only question
for this court to determine in that regard is whether it sufficiently
charged a crime to sustain the judgment of the court. The indict
ment charges the felonious making and forging of certain affidavits
purporting to be the affidavits of pretended settlers upon unsurveyed
lands of the United States, for the purpose of procuring said lands to
be surveyed by the United States, by filing the same in the office of
the Surveyor General of the United States, to be used as a basis for
letting a contract by the United States for such survey, with the further
intention that such false ane! fnl.udulent affidavits should be transmit
ted to the Commissioner of the General Land Office at \Vashington for
the purpose of obtaining the approval of and payment for said survey
when made. It is contended that the only statutory authority for
the survey of public lands is found in section 2401 of the Revised Stat
utes [U. S. Camp. St. 1901, p. 14771, which provides that when set
tlers desiring a survey shall file an application therefor in writing and
shall deposit in a proper United States depository to the credit of the
United States a sum sufficient to pay for such a survey, together with
an expenditures incident thereto, without cost or claim for indemnity
on the United States, it shall be lawful for the Surveyor General un
der instructions to survey such public lands, and that, inasmuch as all
the expense of the survey of such lands is to be deposited in advance
by the settlers desiring the same, there can be no loss or injury to
the United States upon any survey, and therefore there can be no pur
pose to defraud in forging affidavits for the purpose of procuring the
same. But this argument leaves out of consideration se.ction 2403 rU.
S. Camp. St. 1901, p. 1478], which provides that, where deposits are
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made in accordance with the provisions of section 2401, certificates
shall be issued therefor, which certificates may be used by settlers in
part payment for the lands settled upon, or may be assigned by in
dorsement, and may be received by the government in payment for
any public lands of the United States in the states where the surveys
are made. It thus appears that money deposited by settlers is not
taken in payment for the surveys, but is received as an advance for the
present expense thereof, and becomes a charge against the United
States, evidenced by certificates which may be used in payment, not
only for the lands so surveyed, but for other lands in the state. It is
plainly to be seen, therefore, that the government might have been
defrauded by the false affidavits for the making of which the plaintiff
in error was indicted. The proof in the court below may have shown
that the land so to be surveyed was worthless, a desert waste, or that
the purpose of the survey which was sought was to give occupation to
surveyors at a cost far beyond its value or its just compensation. If
it can be perceived that the government might have been defrauded by
the instrument, its sufflciencv, so far as that feature of the indictment
is concerned, will be sustained. especially when it is attacked for the
first time, as here, in an appellate court.

Again, it is to be observed that on March 3, 1901, Congress in mak
ing appropriations for the sundry civil expenses of the government
for the fiscal year ending June 30, Hl02, appropriated for surveys and
resurveys of public lands $:325,000, and provided that in expending
the same preference should be given in favor of surveying townships
occupied in whole or in part by actual settlers. 2 Supp. Rev. St. (2d
Ed.) p.1551 (Act March 3, 1901, c. 853, § 1,31 Stat. 1133 [U. S. Compo
St. 1901, p. 3769]). The proof in the lower court may have been that
a portion of the money so appropriated for the year 1902 was available
for surveys of public lands in Oregon, and that it was the intention
of the plaintiff in error to use the forged affidavits in obtaining such
money for the surveys for which he sought official sanction. From
whatever source the money was sought to be obtained, it is evident that
there might have been, upon the facts charged in the indictment, an
intention to defraud the United States. The law contemplated the use
of affidavits for the purpose for which the plaintiff in error is charged
to have used them. Section 2478 of the Revised Statutes [U. S. Compo
St. 1901, p. 1586] authorized the Commissioner of the General Land
Office, under the direction of the Secretary of the Interior, to enforce
and carry into execution by appropriate regulations the statutes relat
ing to the public lands. Such regulations were promulgated in a
manual of surveying instructions for the survey of the public laOlds
of the United States. Section 2399 [U. S. Camp. St. 1901, p. 14741
provided that the manual and the special instructions of the Surveyor
General "shall be taken and deemed to be a part of every contract for
surveying the public lands." The regulations in force at the dates
mentioned in the indictment, in substance, recited that the law con
templates bona fide surveys upon bona fide applications by actual set
tlers, and defined settlers to be "persons who have attached themselves
permanently to the soil." They provided that applications for surveys
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must be in writing, must designate the township to be surveyed, state
that the applicants are well acquainted with the character and condition
of the land, and that the same is not mineral or reserved by the gov
ernment; that they must particularly describe the land sought to be
surveyed, stating whether it is grazing, timber, desert, swampy, moun
tainous, rocky, etc.; that they must state the number of settlers in
the township, the duration of their inhabitancy, the extent and value of
their improvements or others made on the land, the quantity under
cultivation, etc., and that the statements must be verified by affidavit;
and that the applicants must also declare that their applications are
made in good faith, and not for the purpose of enabling a surveying
contract to be obtained, nor at the instance or in the interest or for
the benefit of any other person. These regulations have the force
and effect of law. Cosmos v. Gray Eagle, 190 U. S. 309, 23 Sup. Ct.
GfJ2, 47 L. Ed. 1064; Hawley v. Diller, 178 U. S. 4D5, 20 Sup. Ct.
f)SC. 44 L. Ed. 1157; In re Kollock, 165 U. S. 533, 17 Sup. Ct. 444,
·11 L. Ell. 813.

It is contended that the indictment is fatally defective, in that it
does not declare that there were no such persons as the affiants named
in the affidavits; in that it fails to charge that the affiants did not live
on the lands described or that such lands were unsettled; in that it
fails to deny that the plaintiff in error had been given authority by
such affiants so named to prepare the affidavits; and in that it contains
no allegation that money was deposited to meet the expense of the
survey. The indictment charges that the plaintiff in error feloniously
did falsely make and forge a certain affidavit purporting to be the
affidavit of (the affiant named) a pretended settler, and it sets forth
a copy of the affidavit, with a signature purporting to be that of the
affiant and the jurat before a notary public. The indictment, in other
words, plainly charges the plaintiff in error with forging the affidavit
and signing the name of a pretended person thereto, and falsely ob
taining or appending the jurat of a notary. Under such a charge it
would be immaterial whether there were such a person as the affiant
named, or whether he was a settler on the land, or whether the land
had been settled upon; nor is it a fatal defect to the indictment that
it fails to allege that money was deposited with the affidavits as re
quired by section 2401. The crime charged was the felonious false
making and forging of the affidavits and the uttering of the same.
In "United States v. Lawrence, 1:3 Blatchf. (U. S.) 211, Fed. Cas.
No. 15,572, Judge Benedict said:

"It is not necessary in an indictment for forgery to set out such a state of
things existing in fact that the writing if genuine, would nccessarily or prob
ably affect a right of the United States. "\VlwTl the writings a[Jpear, b~' their
language, to be such that they might have tlJP effe<t to (lPfraud the Fnited
States, it is sufficient to set them out, avcrring generally the intent to de
fraud the United States, but omitting all extrinsic circulllstances."

In the affidavits set forth in the indictment there is no venue, and
no notarial seal is attached to the jurat. The plaintiff in error contends
that these omissions render the affidavits fatally defective. But the
general rule is that the omission of a venue is not a fatal defect,
since the presumption will be indulged that the officer who took the
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affidavit acted within his authority. 2 Cyc. 21; Reavis v. Cowell, 56
Cal. 588; Young v. Young, 18 Minn. 90 (Gil. 72); Merriam v. Cof
fee, 16 Neb. 450, 20 N. W. 389: Dennison v. Story, lOr. 272; Orms
by v. Ottman, 85 Fed. 492, 29 C. C. A. 295; State v. Henning, 3
S. D. 492, 54 N. W. 536. And the same is true of the omission of a
notarial seal in the absence of a statute requiring that the jurat be so
attested. 2 Cyc. 32; Jowers v. Blandy, 58 Ga. 379; Clement v. Bul
lens, 159 Mass. 1£)3, 34 N. E. 173; Schaefer v. Kienzel, 123 Ill. 430,
15 N. E. 164; Finn v. Rose, 12 Iowa, 565.

Did the judge of the court below have authority to pass upon the
motion for a new trial and impose the sentence? The plaintiff in error
contends that he did not, that he had not participated in the trial,
and that the right of the plaintiff in error to have the judge who pre
sided at his trial take part with the jury at every step in the deter
mination of his guilt or innocence was a fundamental right which could
not be taken away by an act of Congress, and he relies upon the case
of United States v. Harding, 1 Wall. Jr. (U. S.) 127, Fed. Cas. No.
15,301. In that case the power of the successor in office to the judge
before whom the case had been tried to overrule a motion for a new
trial and to impose sentence was denied, on the ground that neither
the evidence in the case nor the instructions to the jury were preserved
and presented to the court. But in the present case the testimony
was taken in stenographic notes and was preserved. In the opinion
filed in the court below it is said:

"The evidence has been fully reported. and a careful examination of it shows
unmistakably that the jury was' entirely justified In arriving at its verdict."

It appears, moreover, that on presenting the motion for a new trial
counsel for the plaintiff in error expressly waived reliance on any
ground of motion for a new trial, save and except the death of the
judge before whom the case was tried, after the rendition of the
verdict and while the motion for a new trial was pending. Section
953 of the Revised Statutes as amended by Act June 5, 1900, c. 717.
§ 1, 31 Stat. 270 [U. S. Compo St. 1901, p. 696], provides that in case
of the death of the judge before whom a cause has been trieu the judge
who succeeds him "or any other judge of the court in which the cause
was tried, holding such court thereafter, if the evidence in such case
has been or is taken in stenographic notes * * * shall pass upon
said motion and sign such bill of exceptions"; and it further provides
that if said judge is satisfied that, owing to the fact that he did not
preside at the trial or for any other cause, he cannot fairly pass upon
said motion and allow and sign said bill of exceptions, he may in his
discretion grant a new trial. If the succeeding judge can, as undoubt
edly he may under this statute, deny a motion for a new trial, there can
be no question of his power to further proceed in the case and render
judgment upon the verdict. In New York Life & Fire Ins. CO. V.

Wilson, 8 Pet. (U. S.) 291-303, 8 L. Ed. 949, the court said:
"But the district judge Is mistaken in supposing that no one but the judge

who renders the judgment can grant a new trial. He, as the successor of his
predecessor, can exercise the same powers, and has the right to act on every
case that remains undecided upon the docket as fully as his predecessor could
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bave done. The court remains the same, and the change of the incumbents
('annat, and ought not, in any respect to injure the rights of litigant parties."

Under the statute and the authorities above stated, we entertain
no doubt of the power of the judge who heard the motion for the new
trial in the court below to overrule the same and to impose sentence
upon the plaintiff in error.

The judgment is affirmed.

THI~ MAlUOItIE.

(Circuit Court of Appeals, Fourth Circuit. February 5. 1Il07.)

No. 687.

1. MARITIME LIExs-LIEN FOR SUPPLIES-ENFORCEMENT AGAINST BONA WIDE

PURCHASER.
A maritime lien for supplies furnished to a vessel in a foreign port will

not be enforceu as against a subsequent bona flue purchaser of the vessel
without notice, unless it is asserted within a reasonable time under all the
cireumstances of the case which is largely dependent upon the opportunities
for enforcement.

[Ed. Note.-For eases in point, see Cent. Dig. vol. 34, Maritime Liens,
§ 89.]

2. SAME-REASONABLE DILIGENCE IN ENFORCE:J,lENT.
Libelant in April furnished a small supply of coal in the port of Nor

folk to a pleasure yacht owned in Philadelphia. During the summer the
yacht did not return to N'orfolk, having no definite route, but visited
several ports on the coast, and in .July reaehed N'ew York, where she re
mained until Xovember, and in the meantime was sold to a bona fide pur
chaser for value. Libelant wrote several letters to the owner in Phila
delphia. but received no reply, and in December placed the account in the
hands of attorneys who, after considerable search, in February found the
yacht in Baltimore, where she had been taken by the new owner for the
winter, and suit was at once begun. Held. that there was no such delay
or laches uuuer the circumstances as would defeat the lien.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§ 89.]

Appeal from the District Court of the United States for the Dis-
trict of Maryland, at Baltimore.

J. Wilson Leakin, for appellant.
Floyd Hughes, for appellee.
Before PRITCHARD, Circuit Judge, and BRAWLEY and Mc

DOWELL, District Judges.

BRAWLEY, District Judge. The libel is for supplies of coal fur
nished in March, 1903, by libelants at Norfolk, Va., to the steam yacht
Marjorie, of which Mrs. Hattie E. Vandergrift, of Philadelphia, Pa.,
was then owner. The Marjorie was a pleasure yacht, having no definite
route. She sailed from Norfolk March 7, 1903, was at Charleston,
S. C., April 2d, sailing thence to Hampton Roads April 24th, thence
to Philadelphia May 13th, remaining there until July 1st, thence to
Atlantic City, remaining there until July 10th, thence to New York,
where she remained until November, when she was taken to Balti-
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more and laid up for the winter. The claimant purchased her
September 28th, and finding no liens recorded in Philadelphia, the
port of registry, paid the full purchase money, taking a bill of sale
and possession thereof. The libel was filed February 18, 1904.

It is clear from the testimony that the supplies were furnished upon
the credit of the vessel, and that libelants had under the general mari
time law a lien therefor, which would be an abiding lien upon the ves
sel in the hands of the original owner until the debt was paid, and the
only question is whether it would be inequitable to enforce it against
a vessel which has passed into the hands of a bona fide owner for valu
able consideration without notice. As against such purchaser, the gen
eral rule is that the lien must be enforced within a reasonable time;
but there is no formulary of interpretation of universal application as
to what constitutes such reasonable time. It depends upon the cir
cumstances of each case, courts of admiralty adopting the general
principles which govern courts of equity in respect to what are called
"stale" claims. Lapse of time, change of conditions, and opportunities
of enforcement are all potent factors. The Marjorie was never at the
port of Norfolk after the supplies were furnished, and it appears that
during the summer of 1903 libelants wrote several letters to the hus
band of the then owner at Philadelphia, asking payment of the bill,
to which no attention was paid, and in December the claim was placed
in the hands of counsel, who after diligent search and considerable
difficulty succeeded in finding the yacht in Baltimore, where she was
laid up for the winter, and immediately libeled her.

Some of the older cases seem to assume that the creditor may rea
sonably wait for the return of the vessel to his own port, and that he
was not bound to pursue her into another district to prevent his claim
becoming "stale," and it has been generally held with respect to ves
sels engaged in commerce and trading between regular ports that the
lien should be enforced as soon as the expiration of the first voyag-e
after the materials are furnished, if there has been opportunity of so do
ing, unless there are circumstances which explain the delay; but these
cases furnish no governing rule applicable to the case of a pleasure
yacht sailing from port to port at the will of her owner. \Vith the
present facilities of communication between the ports of Norfolk,
Baltimore, Philadelphia, and New York, we could not say that a party
in Norfolk furnishing supplies to a vessel owned in either of the ports
named could wait for an indefinite period for the return of the vessel
to his own port, before taking measures for the enforcement of his
lien. As such liens are not required to be made manifest by public
registration, and there are frequent mutations of title in vessels of
this class, the free disposal and circulation of such property would be
defeated if secret liens, existing independently of possession, were
allowed to continue indefinitely. It is the general interest of com
merce, and the particular interest of every shipowner, that parties
who furnish supplies to a vessel away from her home port, which are
necessary to enable her to continue her voyage, should have a lien
for the supplies. In the home port the law presumes that the owner
may obtain such supplies upon his own credit, and no such lien exists
except by statute. Being the outgrowth of a wholesome public policy,
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there are no limitations of time for their enforcement except such as
is implied by the courts in analogy to the bar which the statute inter
poses as to claims of similar nature, but mere lapse of time such as at
law might bar a suit would not necessarily prevent a court of admiralty
giving relief, if there were peculiar circumstances excusing delay which
might render it inequitable to refuse it.

n As commercial enterprise would be vexatiously incommoded and
the free circulation and disposal of vessels prevented if such liens, which
are not required by law to be made manifest by public registration,
were allowed to lie dormant for an indefinite period, the courts have
uniformly held, where the rights of bona fide purchasers will be in
juriously affected if it is allowed to prevail, that the lien is lo~t if there
has been long delay, and there has been reasonable opportul11ty to en
force it. The diligence required is usually measured by the opportunity
of enforcement. In nearly all of the cases where the courts have
held the lien to be lost and where there has been change of posses
sion, there has been unreasonable delav on the part of the creditor in
availing himself of the opportunities "of enforcing his lien. In this
case the yacht left the port of Norfolk a few days after supplies were
furnished, and no want of diligence can be imputed to libelant for fail
ing to enforce his lien at that port, for the very purpose of the law
giving the lien would have been thus defeated. The coal furnished
was to enable the vessel to proceed on her voyage, and it would have
been inconsistent with its professed object if the yacht had been then
seized. She never returned to Norfolk, but touched at several ports
during the spring and summer, and meantime the libelant was endeav
oring to collect the amount of his bill from the owner. There is
nothing in the testimony tending to show a waiver of the lien. The
yacht was sold in September while lying in New York, and shortly
thereafter was put out of commission and laid up for the winter in
Baltimore. No case has been cited showing how much vigilance is
required in following the movements of a vessel of this character,
but the sum of all the cases is that unreasonable activity and haste is
not demanded, reasonable diligence is all that the law demands.

The cases cited for the appellant fall far short of showing such un
reasonable delay as would bar the lien. In The John Lowe, Fed. Cas.
No.i,:3ii6, the lien claimed was for repairs to a canal boat in April,
18G6. The owner lived in Albany, N. Y. The canal boat was on a
egular route, and her location and whereabouts was well known. No

eHort was made to enforce the lien until i\ug"tlst, 1867. She had in
the meantime been mortgaged and sold under the mortgage and pur
chased by a bona fide purchaser for value without notice. During the
period which intervened between the time when the supplies were
furnished and the libel filed she had several times been to New Bruns
wick. and on one occasion at least the libelant had seen her there. In
the absence of any special circumstances excusing the delay, the court
held that the lien was lost.

The second case cited is that of Coburn v. Insurance Co. (C. C.) 20
Fed. 644. There the claim was for a salvage service rendered more
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than nine years prior to the institution of the suit, but in the opinion
there is a dictum relied upon by appellant to this effect:

"J'hree months time may render a claim stale liS where a lien holder has
stood by and permitted a ship to pass out of the hands of an innocent pnr
chaser, while perhaps three years would not be suilident without a change of
ownership."

No case has been cited, and a somewhat exhaustive examination by
us has not discovered one, where the lapse of three months' time has
been held to render a claim stale. There may be circumstances where
a party might be estopped by his conduct from asserting the lien, but
in such case the ground of decision would be the estoppel by matter
en pais, and not the lapse of time.

The next case is Norfolk Sand Company v. Owen, 115 Fed. 780,5:3
C. C. A. 96, decided by this court. That was a case where the lien
claimed was for repairs to a schooner in August and September of 18rJR.
This was a domestic vessel, employed at all times in and about the
waters of her home port, where the libelant lived, and was claimed
under the Virginia statute. She was sold to a bona fide purchaser in
November, 1899, without notice of this lien. The libel was filed in
January, 1900, and this court held, in accordance with the uniform
current of decisions, that as against the innocent purchaser the lien
was lost, there being a delay of nearly 18 months, with abundant op
portunities of enforcing it. It also held that the libelant had a valid
lien for the work done in July, 1899, about six months prior to the
tiling of the libel. The lien claimed being anterior in date to the title
of the purchaser, must prevail unless some superior equity is shown.
A bona fide purchaser for full value without notice stands upon high
ground, but as there is no law requiring a lien of this kind to be re
corded, and no place where it could be registered, libelant cannot be
made to suffer unless by his conduct and laches it is extinguished.
Ordinary prudence should have suggested to the purchaser that he
withhold a part of the purchase money or take a bond of indemnitv
from the vendor to protect him against claims of this nature. \Vhilc
secret liens generally arc abhorrent, it is so well settled that all ves
sels plying upon the ocean or Great Lakes are subject to them, that
purchasers of this kind of property should protect themselves against
them.

The state of the law may be seen in the following cases, where liens
were sustained as against bona fide purchasers: In The Atlantic, Fed.
Cas. No. 2,976, two years unaccompanied by culpable neglect was held
not to bar. In The Chusan, F'ed. Cas. No. 2,717, Justice Story held
that the lien was not lost after lapse of more than a year after materials
were furnished. In The Prospect, Fed. Cas. No. 11,443, the lien was
sustained after a long lapse of time, the vessel having been continu
ously absent, and prompt procedure upon her return. In The \Valky
rien, Fed. Cas. No. 17,OD2, lien sustained about two years after supplies
were furnished, the ship having been absent from the port. In The
Tonawanda (D. C.) .2,' Fed. 575, lien for wharfage and supplies sus
tained about two years and six months after they were furnished.
In The Alaska (C. C.) 3~1 Fed. 107, libel for damages for collision, it
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was held that in the circumstances a delay of more than 11 months
in filing the libel was not so unreasonable as to defeat the lien, although
the offending vessel had made 10 round trips to the port where the
collision occurred.

On the Great Lakes the general rule seems to be that a delay of one
year is not so unreasonable as to defeat the lien. The Dubuque, Fed.
Cas. No. 4,110; The Buckeye, Fed. Cas. No. 13,445, where liens for
wages and materials furnished were held to have been forfeited by
delay of three years, there being frequent opportunities of enforcing
them. In The General Jackson, Fed. Cas. No. 5,314, the lien was de
nied after 18 months, there having been constant opportunity to en
force it.

In the following cases the lien was barred as against a bona fide pur
chaser after two years' delay: The Lillie ::\'1ills, Fed. Cas. No. 8,352;
The Admiral, Fed. Cas. Ko. 84; The Utility, Fed. Cas. No. 16,806;
The Lauretta (D. C.) 9 FecI. 622; The C. N. Johnson (D. C.) 19 Fed.
782; The Angler (D. C.) 83 Fed. 845.

In The Asher W. Parker, 84 Fed. 832, 28 C. C. A. 224, and The
Tiger (D. C.) 90 Fed. 826, liens for work done and for supplies were
barred as against innocent purchasers after lR months. In these cases
the ground of decision was that parties claiming the lien had had fre
quent opportunities of enforcing it, and therefore it was held inequitable
to sustain it to the prejudice of an innocent purchaser. In The Rebecca,
Fed. Cas. No. 11,619, a delay of 9 months was held not too long a time
even against a vessel in her home port, and in The Mary, Fed. Cas. No.
9,186, a lien for wages was not lost by a delay of 12 months.

In the case under consideration the libel was filed within less than
a year. The yacht had been sailing from port to port, and never came
within the jurisdiction of the port where the supplies were furnished.
The claim was a small one and hardly justified the employment of a
detective to follow her wanderings. The lien was asserted as soon as
the yacht was found. It may be that by extraordinary vigilance she
might have been discovered a few weeks or a few months earlier, but
she was a small vessel and would easily escape notice in the port of
New York, where she was at the time of the sale, amidst the thousands
of craft lying in and about that harbor. The law is well settled that
liens of this nature must be sustained if there has been reasonable dili
gence in asserting them. A long line of decisions shows that a delay
of a year in circumstances such as are disclosed by the testimony is
not unreasonable, and to lay down any other rule would tend to un
settle the law and to disturb the credit which in the interest of com
merce must be extended to ships for supplies when away from their
home ports to enable them to continue their voyages, a credit only
given upon the faith that they have a lien upon the ship.

The decree of the court below is affirmed.
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MORNING UNION CO. v. BUTLER.

(Circuit Court of Appeals, Second Circuit. January 7, 1907.)
No. 13.

1. LIBEL--MALICE IN FACT-EVIDENCE TO ESTABLISH.
That the publisher ot a newspaper retained an article clipped from an·

other paper, containing statements 'in regard to plaintiff wl.!ich were mani·
festly libelous if untrue, for three days and then paraphrased and pUb
lished the same without having made any inquiries as to its truth, indicated
a reckless disregard of plaintiff's rights which warranted a jury in finding
that there was "malice in fact" within Gen. St. Conn. 1902, § 767, and in
awarding general damages thereunder.

2. SAME-AcTION-INSTRUCTIONS.
Requests for instructions by the defendant in an a-ction for libel con

sidered and held properly refused as either covered by the charge given
or as incorrectly stating the law lliJplicable to the issues and evidence.

In Error to the Circuit Court of the United States for the District
of Connecticut.

This cause comes here upon writ of error to review a judgment of
the Circuit Court, District of Connecticut, entered upon the verdict of
a jury against plaintiff in error, who was defendant below.

W. H. Comley, Jr., for plaintiff in error.
G. D. Watrous, H. H. Townsend, and Harry G. Day, for defendant

in error.

Before WALLACE, LACOMBE, and COXE, Circuit Judges.

LACOMBE, Circuit Judge. The action was brought to recover
damages for a libel published August 15, 1903, in defendant's news
paper the Morning Telegram and Union. The verdict was for $1,550.
There is no dispute that the article was libelous and false. The com
plaint averred that, by reason of the publication, "plaintiff has been,
still is, and will be, greatly and permanently injured in her good name
and credit, and has suffered great mental anguish and bodily pain, and
her health has been to such an extent impaired that she is, and will be,
physically and mentally incapacitated from performing her profes
sional duties and earning a livelihood as a professional wing and rifle
shot and actress, whereby the plaintiff has suffered and will suffer
heavy pecuniary loss." No evidence was introduced showing any
special pecuniary loss; the plaintiff merely testifying that she "had
felt much shame at the publication of such a story, and had been so
affected in health that she was obliged to cancel all engagements for
public exhibition of rifle shooting." The defendant's main contention
is that, there being no proof of any damages which are capable of
measurement in terms of money-such as loss of business, loss of ad
vantage to be gained under some contract, etc.-plaintiff was not en
titled to recover any general damages, but, at most, nominal damages.
This contention is based upon section 767 of the General Statutes
of Connecticut of 1902, which reads as follows:

"767. In every action for libel tbe defendant may give proof of intention;
and unless the plaintiff sball prove either malice in fact or tllat tIle defend·
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ant, after having been requested by him in writing to retract the libelous chnrg~

in as public a manner as that in which it was made, failed to do so within a
reasonable time, he shall recover nothing but such actual damage as he Illay
have specially alleged and proved."

The defendant put in evidence, tending- to show that its intention
was merely to publish what it believed to be true, and an item of public
interest, and that it had no personal ill will towards the plaintiff. No
request for a retraction was ever made. The difficulty with defend
ant's argument is that the undisputed facts in the case warranted a
finding by the jury that "malice in fact" was shown, and their verdict
shows conclusively that they did sa find. It appeared on defendant's
own proof that on August 11, 1903, its ni7ht editor clipped from
tile New Haven Leader an article containing libelous statements touch
ing the plaintiff, substantially the same as those here compla:ned of,
alleging that plaintiff had been on that day arrested and brought be
fore the Harrison street police court in Chicago charg-ed with a mis
demeanor, and that she was a physical wreck from the use ·of drugs.
The night ditor kept this Leader article three days, and then para
phrased it and published it in his own paper. During the interval he
neither made nor instituted any inquiry whatever as to the truthful
ness of any of these statements, although manifestly they were of such
a character that, if false, they would work a very cruel wrong and in
jury to the plaintiff. Of such a method of Duhlication this court re
marked in Bennett v. Salisbury, 78 Fed. 769, 24 C. C. A. 329:

"It has become the course of business of newspnpers of this class [the New
York Herald] to receive· announcements of this character from news bureau"
nnd from numerous special correspondents who are scattered over the country,
:md it has become the custom of some daily journals to rely upon the good
faith and accuracy of these correspondents ancl to pUblish in suh"tanre what
ever they sent over their own si,gnatnres without further inn~stigation into
its truthfulne"s, and in an action for libeL when the falsehood of tlw publim
tion was manifest, to attempt to ward off the charge of recklessness by saying
that the information was receiv('d a11(l was published in the nsnal ('ourse of
business. Neither judges nor juries llfly(' heen satif'ficd with the suflirienc'y of
this kind of care. It is so insufficient as to be jnstly J'egarrled as an a]lsenee of
care. and as recldes,ness with respect to the rights ancl repntatif)ns of strangers
to the publisher. The excuse was itself regarded as indicatiYe of a careless
inclifference to and ignorance of t!Je obligations of an owner to use !Jis prop
erty so as not to injure others."

Referring- to the very statute now before us, the Suprcme Court of
Errors of Connecticut has held that it was not improper to dr:nv an
inference that there was "malice in fact" when it ap:lCa"ed from the
circumstances a~tending the preparation and publication that there
was not a careful or reasonable investig-ation as to the real £:lets, and
no sufficient occasion or excuse for such publication, ancl tbat it \vas
recklessly published in disregard of the plaintitI's ri7hts and of the
consequences that might result to him. Osborne v. Troup, 60 Conn.
485, 23 Atl. 157. See, also, Moore v. Stevcnson, 27 Conn. 14; Hotch
kiss v. Porter, 30 Conn. 414; vVynne v. Parsons, 57 Conn. 7;3, 17 Atl.
362. There was sufficient evidence in this case to warrant a finding
of "malice in fact" and that the jury so found is manifest from their
verdict taken in connection with the instructions g-iven to them.
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The coUrt charged that the case was not one which called for the
infliction of punitive damages; that the statute provides that defend
ant may, if it can, prove that in making a publication it acted with
proper and justifiable motives, with the int-ention of publishing current
news and a just and fair criticism of matters in which the public is
legitimately interested; that, in the language of the statute, unless the
plaintiff shall prove malice in fact, he shall recover nothing but such
actual damage as he may have specially alleged and proved; that,
notwithstanding the evidence which had been presented bearing upon
that question of intention, if the jury "shall find from the character
of the libel and from the circumstances attending the publication, tak
ing into consideration all the evidence offered by both par~ies in re
lation thereto, that there was not a reasonable or careful investigation
;as to the real facts, and that there was not sufficient occasion or ex
'Cuse for such publication, but that it was recklessly published, in dis
regard of the plaintiff's rights and of the consequences that might
result to her, that will be sufficient to constitute malice in fact within
the meaning of the statute." And he added:

"If you shall take the view of these matters which I have just suggested
to you, then it would be within your province to find such damages as would
fairly and reasonably compensate the plaintiff for her injuries as alleged in
the complaint."

Unless they took the view suggested they certainly could have
brought in no substantial verdict for the plaintiff under this charge.
No exceptions were reserved to any part of the charge, but only to
the refusal to charge certain requests.

The first of these was to the effect that if the jury failed to find
actual damages, and failed to find malice in fact their verdict must
be for the defendant. This practically asserts that if plaintiff cannot
prove actual special damage, nor prove actual malice, he cannot, in
the event of a libelous publication, obtain even the verdict for nominal
damages which will clear his character by finding the charges against
him to be false. The Connecticut authorities above cited would seem
to indicate that if the statute were given any such meaning it would
be unconstitutional.

The second sets forth elaborately and in great detail what constitutes
"actual damages." In view of the single question submitted to the
jury, viz., whether there was malice in fact, such definition was
academic.

The third question deals with mitigation of d'lmages in view of
honest publication of a news item, etc.; but there is no question of
"mitigation of damages" in this case. If defendant could satisfy the
jury that his conduct was such as this request indicates, then he would
negative "malice in fact" and there would be no general damages at
all, and therefore nothing to mitigate.

The next two requests-as to considering all the evidence, and as to
burden of proof-were fully covered by the charge.

The other requests present counsel's views as to the value of news
papers, as to what are legitimate items of news, as to the object of the
Legislature of Connecticut in passing the statute above quoted, and as
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to the hannlessness of such an article to plaintiffs credit or reputation.
They need not be discussed. The court did not err in refusing to charge
them. The colloquium of the charge gave the jury all the instructions
they required to deal with the plain and simple question submitted to
them.

It is further assigned as error that the court allowed plaintiff to testify
that her health was affected by the publication, so that she had to cancel
all the engagements she had. The only ground of objection interposee!
to the introduction of such testimony, however, was that it was "not ad
missible under the allegations of the complaint." This obj ection is un
sound as reference to the quotation from the complaint, supra, will show.
As to any further question not raised by objection and exception, this
court will not inquire.

The judgment is affirmed.

CA~lPBELL v. HOCK OIL CO. et al.

(Circuit Court of Appeals, Seventh Circuit. JanuarJ' 2, 1807.)

No. 1,288.

1. MIXES, Al'\D MIXERALS-OIL AXD GAS LEASES-HIGHT OF LESSOR TO TER">n

NATE.
In a suit by a lessor to terminate the les~'ee's privile1!e of exploration

under an oil and gas lease, which under the law of Indiana could lw
terminated at the end of any year, and prior to the findin1! of oil orgas in
paying quantities, only by the giving of notice a reasonable time be:'ore
the expiration of such year, the burden rests upon the complainant to
prove that the time between the giving of the notiel' and the expiration of
tlJe year was a reasonable time within which to ascertain whether oil or
gas in paying quantities could be found.

2. SA1>m-lDsToPPEL.
'Where the notice given by a lessor in an oil and gas lease of an inten

tion to terminate the lessee's vrivil('ge of exploration thl'l'pnm!lT at the
end of a year. b('cam;e of delay in operating, required tll(' lessee to "pro
ceed with all reasonable speed and promptness," under l1l'nalty of a for
feiture of all of its rights, and at the end of the year the lessee was so
proceeding and had completed a well, but, owin,!!: to an inflow of salt water.
it became neeessary to incur large expense for machinery and pUlJJping
to render the well productive, which l'xpelllliture ,vas made with the
knowledge of the lessor, she was estopped to thereafter daim that the
lease was terminated by the notice.

Appeal from the Circuit Court of the United States for the District
of Indiana.

The court on final hearing sustained the master's report; and appellant's biB
for the annulment of a gas and oil lease was dismissed for want of equity.

The lease is as follows:
"This agreement made and entered Into this 20th day of May, A. D. 1897.

by and between Julia E. Campbell and Chas. J. Campbell, of the County of
Cook, and State of Illinois, of the first part, and Hock Oil Co. of the second
part, witnesseth:

"That the said parties of the first part, for and in consideration of the
agreements hereinafter mentioned, have granted, demised and let unto the
party of the second part for the purpose and with the exclusiv(' right of drilling
and operating for petroleum and gas, all that certain tract of land situated in
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township, Liberty, county, Delaware, and state of Indiana, bounded and de-
scribed as follows to-wit:

"Being in section number 35, township number 21, range number 11 East,
bounded north by lands of Margaret J. Murray, and Jno. Shrayer, east by
lands of :Mary It. Sparks, south by lands of 'V. C. Swandel's and H. B. Swan
del'S. west by lands of Geo. T. Orr, containing 120 acres, be the same more or
less, together with the right of way over said premises to the places of operat
ing, the right to lay pipes to convey water, oil and gas, and the right to re
move any machinery or fixtures placed on said premises by the party of the
second part.

"The party of the second part is to have and to hold the said premises for
and during the term of five years from the date hereof, and as much longer
as oil or gas are found in paying quantities or the rental paid thereon.

"The said first parties shall fully use and enjoy said premises for farming
purposes, except such parts as may be necessary for said operations.

"In consideration of said grant nnd demise, tIl(; snid party of the second
part ngrees to give or pny to the said parties of the first part, the full equal
1-6 pnrt of all the oil produeed or saved from the premises, and to d0Iiv0r the
same, free of expense, into tanks or pipe lines to the credit of the first par
ties.

"If gas only is found the party of the second part agrees to pay to the par
tieR of the first part fifty OIi;';O) dollm's per year for the product of each well
while the same is used off the premises.

"It is ngreed that the first parties may have gns fr0e of cost for houRehold
use on the premises so long as this lense is in force; and th0re Rhall be no
w~)lIs drilled within 300 feet of the buildings now on the premises, without
consent of the first parties.

"It is further agreed, that the pnrty of the second part shall complete a well
on the described premises, within one year from the date above, 01' in default
thereof pay to the pnrties of the firRt part for such delay a yearly rental of
$60.00 on the said premises from the time of completing such well, as above
specified. until such well shall be completed. 'J'he said yearly rental shall be
dl!posited to the credit of the parties of the first part in the Citizens' Bank,
l\Iuneie, Indiana, or be paid direct to first parties. And a failure to complete
such well, or to pay said rental shall render this lease null and void. The
party of the second part agrees to drill an oil or gas well within one year from
the above date or forfeit to the parties of the first part fifty ($50) dollars.
The party of the second part agrees to pay rental on all lands at rate of 50
cents pel' acre, as above described, excepting forty (40) acres for each well
drilled, or abandon same.

"Party of the second part agrees to pay a reasonable damage done fences,
growing crops, and timber, while operating.

"All rentals shall be paid annually on or before July 1st.
"It is understood between the parties of this agreement, that all the condi

tions between the parties hereunto shall extend to their heirs, executors
and assigns."

No well was drilled prior to 1904; but the stipulated rental was paid each
year, including a payment before July 1, 1903, for the year ending May 20, 1904.

On March 26, 1904, appellant served upon ajlJlellees the following notice:
"You are hereby notified that the lease for gas and oil made by the ll1ider

signed to the Rock Oil Company, bearing date :.\lay 20th. 1897, on the follOWing
deseribed real estate in Delaware county, state of Indiana, to wit: The west
one half (%) of the south-west one quarter (~) of section 35, township 21,
range 11, east, and west one half (%) of east one half (%) of southwest one
quarter ('\4) of section 35, township 21, range 11 east, containing 120 aeres,
will not be extended beyond the period for which extension has been made and
assented to, to wit: May 20th, 1904; or delay in operations on said premises
be delnyed beyond such period; nor will a money consideration be received and
accepted for further extension or delay in operation thereon.

"You are hereby notified and required to proceed with all reasonable prompt
ness and dispatch to operate for oil and gas on said premises under penalty of
forfeiture of all rights and privileges under said instrument of lease."
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After the middle of April, 1904, appellees began to drill. They went to a
depth of 1,240 feet. Oil-bearing rock wail found at 955 feet. It was pene
trated 285 feet. This was a proper depth for finding oil in that territory. On
May 18th the well was completed and was shot. It was cleaned out on the
19t1l, and the pumps were startt'd. Only \vater came. On the 20th and for
some days thereafter small quantities of oil were obtained, when suddenly
large volumes of salt water prevented the well from producing oil. The pump!'!
were kept working day and night "until some time after the commencement of
this suit," on June 10th. During this time appellees in good faith tried to
prodnce oil, and they operated skillfully in an endeavor to ascertain whether
the well could be made a paying one or not.

A wel1 in that territory at that time could be drilled, shot, and equipped for
pumping in from ]5 to 25 days; and contractors, whose terms were reasonable,
were available to appellees.

In their operations on appellant's land appellees expended $1.(;77 before May
?Oth; and after that date. $3.704. of which the sum of $1,551 was for ma
chinery. which they suhsequently removed.

Appellant had fnll knowled,ge of appellees' operations, both before and aft
er May 20th, and made no objection whatever prior to beginning this suIt.

C. C. Shirley, for appellant.
Abram Simmons and Roscoe C. Griffith, for appellee.

Before BAKER and SEAMAK, Circuit Judges.

BAKER, Circuit Judge, after stating the facts, delivered the opinion
of the court.

Appellant's assertion that prior to her execution of this oil lease
in 1897 the Indiana decisions had settled upon a construction of such
contracts whereby the lessor at the end of the original or any renewal
period could terminate the lessee's interest without notice is not war
ranted by the cases. Diamond Plate Glass Co. v. Curless, 22 Ind. App.
'346, 52 N. E. 782, and Same v. Echelbarger, 24 Ind. App. 124, 55 N.
E. 233. were decided by the Appellate Court in 18D9 and 1900, and were
expressly disapproved by the Supreme Court in Hancock v. Diamond
Plate Glass Co., 162 Ind. 146, 70 N. E. H9, decided in 1904. Knight
v. Coal Co., 47 Ind. 105, 17 Am. Rep. 6D2, clecided in 1873, was a case
of an estate at will in realty, and its inapplicability to a conJract right
to explore for oil and gas, substances which, owing to their fugitive
nature, are not subject to ownership until reduced to possession, was
pointed out in Kew American Oil Co. v. Troyer (Ind. Sup.) 77 N. E.
73D, decided in 1906.

Under the Indiana law appellant had the right to terminate appellees'
privilege of exploration by giving them notice for a reasonable time
prior to May 20, 1904, that no further extension would be granted.
And appellees could have helel over only by finding gas or oil in paying
quantities within such reasonable period. Consumers' Gas Trust Co. v.
Littler, 162 Ind. 320, 70 N. E. 363; Same v. Worth. 163 Inc1. 141, 71 N.
E. 489; Same v. Ink, 163 Ind. 174, 71 N. E. 4~'7; Same v. Crystal Co.,
163 Ind. 190, 70 N. E. 3G6; Lafayette Gas Co. v. Kelsey, 164 Ind. 563,
74 N. E. 7; Manhattan Oil Co. v. Carrell, 164 Ind. 526, 73 N. E. 1084;
New American Oil Co. v. Troyer (Ind. Sup.) 7G N. E. 25:3.

But the Circuit Court ruled correctly, we believe, that the rights of
appellees were not terminated by the notice of March 26th, for two
reasons.

151 F.-13



194 151 FEDERAL REPORTER.

1. Appellant had the burden of proving that from March 26th to
May 20th was a reasonable time within which to ascertain whether oil
or gas in paying quantities could be found. The evidence has not been
brought before us. That the time was reasonable the master has not
found as a fact; nor is it the inevitable inference from the evidentiary
facts in the report. True, the report states that a well could be drilled,
shot, and equipped for pumping in from 15 to 25 days. But the likeli
hood of encountering large volumes of salt water is not negatived, nor
the fact that the water might be pumped off and a paying well pro
duced. And the reasonable time for such operations is not disclosed
affirmatively. If it were necessary to draw an inference, the facts in
relation to appellees' operations, namely, that they worked diligently
and skillfully from April 16th until after June 10th without being able to
ascertain whether oil or gas could be found in paying quantities, might
warrant a finding that a period of 55 days was not reasonable.

2. The notice itself is confused and ambiguous. The lease "will not
be extended beyond May 20th; or delay in operations on said premises
be delayed beyond such period; nor will a money consideration be ac
cepted for further extension or QPlay in operations." Did appellant
mean that for a period beyond May 20th money would be refused,
but that diligent operations for the discovery of oil or gas would be
accepted until the question of the profitableness of the enterprise could
be determined? It is immaterial whether such in fact was her mean
ing. Immaterial also whether that interpretation was a fair one to put
upon the notice. For appellant knew from appellees' actions that such
was their construction of the notice, and she approved of that construc
tion while they expended $3,704 after May 20th, of which $2.,203 would
be a loss unless they had the right to continue their operations to suc
cess.

The decree is affirmed.

-------

H. S. KERBAUGH, Inc., v. CALn'VIilLL.

~Oircuit Court of Appeals, Third Circuit. .Jannary 21, l!.)07. On Rehear
bearing, March 30, 1D07.)

No. 35.

1. EXPI,OSIVES-NuISANCE-WHAT CONSTITUTES-I'OWDEB MAGAZINE-QUES
TION FOR JURY.

'Vhere, in an action for injuries by the exploRion of a powder magazine,
plaintiff alleged tbat defendant violated its duty to plaintiff by storing
large quantities of explosives within 1,000 feet of plaintiff's dwelling
house, whether the maintenance of such powder magazine constituted a
nuisance was for the jury.

[}<jd. Note.-For cases in point, see Cent. Dig. vol. 23, Explosives, §§
4, 5.]

2. SAME-INJURIES.
Where plaintiff was Injured by the explosion of a powder magazine neg

ligently maintained within 1,000 feet of pl,aintiff's dwelling house, and th~

jury found that such magazine was a nuisance, defendant was liable for
all damages resulting to plaintiff from the explosion.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 23, Explosives, n
4, 5.]
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3. SAME-EvIDENCE.
Where, in an aetion for injuries by the explosion of a powder magazine,

plaintiff claimed that the magazine was a nuisance, evidence as to the
quantity of the explosives stored in the magazine and the mallllf'l" in
which it was stored, etc., was admissible on the issue of nuisance.

4. TRIAL-RECEPTION OF EVIDENCE-OBJECTI01'\S--FoRl.L
-Where a portion of the testimony objected to as irrelevant was admis

sible, the objection was properly overruled.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 46, Trial, § 223.]

5. EVIDENCE-REMOTENESS.
-Where plaintiff charged that a powder magazine which exploded on

March 5, 1904, eausing plaintiff's injury, constituted a nuisance, evidence
as to the conditions existing in the magazine on and prior to February
18, 1904, was not objectionable, as bearing on the issue of nuisance, for
remoteness.

6. ERROR, WRIT OF-R.ECORD-BILL OF EXCEPTroNS-AsSIGN~IENTSOF ERROR.
,,'here neitber the bill of exceptions nor tbe transcript of tbe testi

mony attacbed thereto showed that certain assignments of error wen;
founded on anl exceptions asked for during the progress of tbe trial.
such assignments could not be considered on a ,nit of error.

[IDd. Note.-For cases in point, see Cent. Dig. vol. 3, Appeal and Error,
§§ 2300-2305.]

In Error to the Circuit Court of the United States for the -Western
District of Pennsylvania.

See 144 Fed. 443.
Edward E. Robbins and John E. Kunkle, for plaintiff in error.
Curtis H. Gregg, Sidney J. Potts, S. A. Kline, and G. P,ummer

Kline, for defendant in error.
Before DALLAS and GRAY, Circuit Judges, and LAN KING,

District Judge.

LANNING, District Judge. This writ of error brings up a judg
ment rendered on the verdict of a jury in favor of the plaintiff, the
defendant in error here, against the defendant, the plaintiff in error
here. In 1903 and 1904 the defendant was engaged in grading and
changing the main line of the Pennsylvania Railroad in \Vestmoreland
county, Pa. It erected, within 1,000 feet from the plaintiff's dwelling
house, two buildings in which large quantities of dynamite and blast
ing powder were stored for use in its work. On March 5, 1904, both
of the magazines exploded. The plaintiff, at the moment of the ex
plosion, was sitting in a chair in his house. The force of the exp!osion
was so great that he was thrown from his chair and his eyesight totally
destroyed. The jury gave him a verdict for $2,525.

The plaintiff's statement of his case contains three counts: First,
that the defendant violated its duty to the plaintiff by storing within
300 or 350 yards from his dwelling house large quantities of dynamite
and blasting powder, which on March 5, 1904, exploded and injured
him; second, that the defendant employed a careless watchman, who
permitted a stove in one of the magazines to become overheated, where
by the dynamite and blasting powder were exploded and injured the
plaintiff; and, third, that the defendant negligently and carelessly per
mitted the stove to become overheated, whereby the dynamite and
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blasting powder were exploded and the plaititiff was injured. The
plea was the general issue.

The first four specifications of error relate to the refusal of the
trial judge to charge certain of the defendant's requests. These re
quests were evidently based on the theory that in no aspect of the
case could the defendant's maintenance of the two magazines be re
garded as a nuisance. We think, however, that the court properly re
fused to charge these requests. The evidence shows that some time
in February, 1904, and also on March 1, 1904, each of the magazines
contained a large quantity of dynamite and powder. One witness
says that on March 1st dynamite was piled up in one of the magazines
four or five feet high, and, indeed, near to a red-hot stove. The mere
possession of explosives by a person who is using them in his business
is not un:awful. But no person can store them in large quantities so
near to a dwelling house as to endanger it or its occupants without
being guilty of maintaining a nuisance, private or public. What con
stitutes a nuisance is usually a question of fact to be determined by the
jury. In the present case the jury had before them the evidence of the
storing of large quantities of highly explosive materials by the de
fendant within 1,000 feet from the plaintiff's dwelling house. 'Whether
the act of so storing these explosives constituted a nuisance was a
question that could not be properly withheld from the jury, in view of
the first count of the plaintiff's statement. That count, in substance,
charged the defendant with maintaining a private nuisance. The jury
found, without doubt, that the storing of such large quantities of ex
plosives in the magazines was a nuisance. Having so found, the de
fendant became liable for all damages resulting therefrom to the plain
tiff. In \Veir's Appeal 74 Pa. 230, the Supreme Court of the state
of Pennsylvania reversed the court of common pleas of Allegheny
county, and directed that an injunction issue to restrain the defendant
from erectin~a powder magazine near the dwellings of the com
p'ainants. This was done because the Supreme Court found, as a
fact in the case, that the maintenance of the powder house would be a
nuisance. In the opinion, the following language from Rhodes v.
Dunbar, 7 P. F. Smith (Pa.) 274, 98 Am. Dec. 221, was quoted with
approval:

"These observations give no just grounds to draw the inference that a
powder magazine, or depot of nitroglycerine, or like explosive materia;s, might
not possibly be enjoined., even if not prohibited, as they usually are, by ordi
nance or law. It is not on the ground alone of their liability to fire, primarily
or even secondarily, that they may possibly be dealt with as nuisances, but on
account of their liability to explosion by contact ,vith the smallest spark of
fire. and the utter impossibility to guard against the consequences, or set
bounds to the injury, which, being instantaneous, extends alike to property
and persons within its reach."

The case of Sowers v. McManus, 214 Pa. 245, 64 Atl. 398, on which
the plaintiff in error relies, is not, as we understand it, opposed to the
rule above stated. In that case the plaintiff failed utterly to show that
the defendant kept stored anywhere any quantity of dynamite. No
question of maintaining a nuisance was raised. The question was
simply whether the explosion was due to negligence on tl1e part of
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the defendant. There being no evidence of negligence, the judgment'
in favor of the defendant was affirmed.

Weir's Appeal is in harmony with Heeg v. Licht, 80 N. Y. 579, 36
Am. Rep. 654, where it is said:

"The cases which are regarded as private nuisances are numerous, and the
books are full of decisions holding the parties answerable for the Injuries
which result from their being maintained. The rule is of universal appli
cation that, while a man may prosecute such business as he chooses on his own
premises, he has no right to erect and maintain a nuisance to the injury of an
adjoining proprietor or of his neighbors, even in the pursuit of a lawful trade."

The fifth specification of error is that the trial court erred in ad
mitting a certain part of the testimony of the witness George Flickin
ger, and the sixth is that the court erred in not striking out that part.
The part of Flickinger's testimony objected to relates to the quantity
of explosives stored in the magazines, and to the manner in which
they were stored, when he saw them in February and on March 1,
1904. It also relates to a stove in one of the magazines, which the
witness says was red hot on the two dates above mentioned. The
argument in support of these specifications is that the condition of the
stove on dates prior to :\1arch 5, 1904, when the explosion happened,
was not relevant to the question concerning its condition on the day
of the explosion. Conceding, without deciding, this point, the portion
of the testimony, exclusive of that relating to the stove, was material
on the question as to whether the defendant was guilty of maintaining
a nuisance as charged in the first count of the plaintiff's statement.
The objection was too broad, and for this reason these specifications
cannot be sustained.

The seventh and eighth specifications are that the court erred in
admitting certain testimony of Abraham Doyle, who testified to the
conditions existing in the magazines on and prior to February 18,
1904. The ninth and last specification is that there was error in not
granting the defendant's motion to strike out all the evidence in the
plaintiff's case relating to the condition of the magazines on and be
iore March 1, 1904. A portion of the testimony thus objected to
re'ated to the quantity and character of the explosives stored in the
magazines, and was admissible on the question of maintaining a
nuisance. It was not too remote for that purpose.

There is another point concerning the fifth, sixth, seventh, and ninth
specifications of error that should be referred to. The bill of exceptions
shows that the case came on for trial in the circuit court, and that a
verdict was rendered, in ~ovember, 1905. It then proceeds to say that:

"Fnon thp -~- day of !"phruan', J!}On, jll'lg-ment was entered thereon
a.g-ainst the defendant, and counsel for the defen(],ant asked the court to grant
the following exceptions,"

The exceptions then follow. It thus appears that the exceptions were
actually signed about three months after the trial. It is a very com
mon, and a very proper, practice to have exceptions noted as a trial'
proceeds, and after the trial is ended, provided it is done within the
term in which the trial is had, to prepare a bill of exceptions and have
it signed. But a party cannot, after a verdict has been rendered against
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him, for the first time ask the court to grant exceptions. All that the
court can properly do concerning exceptions, after verdict, is to sign
a bi!l containing the exceptions that were actually granted in the
course of the trial. In the preo:ent case, the recJrd s' ow~ that the
first, second, third, and fourth specifications, those relating to the re
fusal of the trial judge to charge certain of the defendant's requests,
are based on exceptions asked for immediately after the charge was
delivered and before the return of the verdict. It also appears that the
eighth specification is based on an exception duly asked for during
the progress of the trial. But neither the bill of exceptions, nor the
transcript of the testimony taken in the case and annexed to the bill
of exceptions as a part thereof, shows that the fifth, sixth, seventh, or
ninth specificatiorl IS founded on any exception asked for during the
progress of the trial. On this ground alone, if not for the re3sons
already stated, we think these last-mentioned specifications cannot be
sustained.

The judgment of the Circuit Court is affirmed, with costs.

On Rehearing.

PER CURIAM. We think the petition for a rehearing of this
case should be denied. Counsel for the plaintiff in error requested
the trial court to charge the jury that the location of the powder and
dynamite magazines within 1,000 feet of the dwelling house of the
defendant in error did not constitute a nuisance. This request was
refused. The assistant superintendent of the plaintiff in error ad
mitted in his testimony that there were stored in the dynamite magazine
probably 10,000 pounds, or 5 tons, of dynamite, and in the powder
magazine 200 or 300, or possibly 400, kegs of black powder. It has
been held that a party who uses explosives in a lawful business and
with reasonable care and skill is not liable for damages resulting from
mere concussion. Booth v. Rome, \Vatertown & Ogdensburg T. R.
Co., 140 N. Y. 267, 35 N. E. 5~2, 24 L. R. A. 105, 37 Am. St. Rep.
552; Simon v. Henry, 62 N. J. Law, 486, 41 Atl. 692. And in Tuck
achinsky v. Coal Co., 199 Pa, 515, 49 Atl. 308, it was helel that the
defendant was not liable for injury to the.p:aintiff resulting from con
cussion in a case of the explosion of a magazine in which there were
stored at the time of the explosion four boxes and a part of a box of
dynamite and four kegs and a part of a keg of black powder. It
appeared, in that case, not only that the magazine had been in use by
the defendant company for more than 30 years, and that the plaintiff
had resided within 700 feet of it for 16 years without objection to its
location, but that the quantity of explosives stored in the magazine
was small, and only sufficient to meet current ne$ds.

In McAndrews v. Collerd, 42 N. J. Law, 189, 36 Am. Rep. 508, it
was held that the keeping of explosives in large quantities in the
vicinity of a dwelling house is a nuisance per se, and may be abated
by action at law or injunction in equity, and that, if actual injury re
sults therefrom, the perSall keeping them is liable therefor, even though
the act is not chargeable to his personal negligence. In view of the
very large quantity of explosives kept by the plaintiff in error in its
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mag"azines, the present case comes within the operation of this rule,
and is to be distinguished from the line of cases in which it has been
held that damages resulting merely from concussion, following the
explosion of dynamite or powder used in a lawful business and with
care and skill, are damnum absque injuria.

The petition for a rehearing will be denied.

INTEHNA'l'IONAL HEGISTER co. v. HECORDING FARE REGISTER
CO. et al.

(Circuit Court of App('als, Second Circuit. .January 7, 1907.)

No. 74.

1. GOOD \VILL-SALE-iVRONGFUL DIVERSION OF CONTRACT BY EllPLoyt OI!'
SELLER.

Defendants held aecountahle to complainant for the profits made on
a eontract diverted by them from complainant's predpcessor in business,
to whose contracts and ~ood will complainant succeeded. and which was
obtained for defendants hy one of them while in the employ of complainant's
said predecessor as its agent hy the use of information which was given
him, as such agent, while aeting for bis emplo~'er in negotiating for the
contract.

2. IXJU:'\CTIOX-GROl::'\DS.
It is not sufficient ground for an injunction that it will not interfere

with the eonducting of defendants' business in a lawful manner, since the
granting of any kilid of an injunetion stigmati'lcs the defendants as having
done or threatened to do some illegal or inequitable aet of a nature to
justify sueh extraonlinary relief.

[Ed. Note.-For eases in point, see Cent. Dig. vol. 27, Injunetion, § 22.1

3. SA1IE-ANTICIPATED IN.JURY.
An injunction perpetually restraining defendants from making use of

nny sketches or patterns belon~illg to complainnnt or to a corporation to
whose business It sncceeded, and from representing tbemselves as In any
way sncceeding to such business, is not justified where there is no evi
dence that they bad in their possession nt the dnte of the suit nny sueh
sketches or patterns, or that they ever made such revresentations, or
songht to induce sueh belief.

[Ed. Note.-For eases in point, see Cent. Dig. vol. 27, Injunction, §§
10-1:!.]

4. SA~rE-ScoPE-USE OF IXFOR1fATION OBTAINED AS }j"MPLOyE.
An injunction perpetually restmining defendants from using any and all

information in reference to the bnsiness of a corporation obtained while
in its employ, and which information could only have been obtained by
the confidential relationship eXisting by such employment, is too broad.

Appeal from the Circuit Court of the L"nited States for the District
of Connecticut.

For opinion below, see 139 Fed. 785.
This cause comes here on appeal from an interlocutory deeree of the UnitelI

States Circuit Court for the District of Connecticut, ordering an accounting for
flalllages to complainant and defendant'" profits 011 a contract made by them
with the Boston Suburban I~leetriC' COlllpanies, nnd enjoining defendants
"from directly or indirectly using 0" attempting to use any of the patterns,
drawings, sketches, or other property of the ~ew Haven Car Hegister C<Jmpany
or the International Register Company, the complainant, or making or causing
to be made any representations to customers, agents, or any person or per-



200 151 1"EDERAL REPORTER.

sons whomsoever that they are able to fill orders; making use of said pat
'terns, drawings, sketcbes, or otber property of said the International Register
Company, the complainant; from tilling or attempting to till any ot tbe orders
or cvntrads of said the New Haven Car Hegister Company or said tbe Inter
iIlational Register Company, the complainant; from selliilg, or causing, pro
curing, or ollering to be sold, any of the drawings, patterns, sketches, 01' other
property of said the International Register Company, the cOlllplainant; from
using the name of the New Haven Car Register Company in advertisements or
announcements, or advertising that the individual o1licers, or employees or any
of tbem, of tbe defendant the Hecording :D'are Register Company, Incorporated,
were formerly in tbe employ of the New Haven Car Hegister Company, in such
manner as to in any way deceive customers into tile belief that they are deal
ing with the successors to the 1\ew Haven Car Hegister Company; from usin ;
any and all information in reference to the business of Lhe 1\ew Haven Car
Register Company obtained while in its employ, and whieh information eould
only have becn obtained by tile confidential relationship existing by ,mch ,'m
ployment; and from doing any other act or acts, eitller individually or in eon
('ert, which shall be in any manner a misrepresentation or misappropriation oj'
the good will and property of the said the Xew Han'n Car Hegistcr Company
or of the International Register Company, the complainant."

L. W. Daggett, John Q. Tilson, and White, Daggett & Tilson, for
appellants.

W. A. Bither, for appellee.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

TO\VNSEND, Circuit Judge. The facts stated by the court in its
opinion as to the Boston Suburban Electric Companies' contract, and
abundantly supported by the record, sustain the propriety of the order
for an accounting thereon.

Upon this branch of the case the court below found as follows:
"In these circumstances it appears that the New Haven Car Register Com

pany came very close, indeed, to getting an order, but I do not think that they
did exactly get it. The delays incident to the shifting of the business and Mr.
Hayes' personality entered into the equation, and just prevented an absolute,
complete, unequivocal order. There are, however, suflicient reasons why the
defendants had no right to obtain and execute the Boston order. First, Mr.
Hayes had been paid by the New Haven Car Register Company for his serviccs
in advancing the business to the stage it had reached, and it was only by mak
ing use of private information which had reached that company through ~fr.

Hayes' efforts that he was enabled to direct the business to the uses of him
self and companioas. And, again, during all the time which he speut in gath
ering' the Boston connection around his new company, he was, by his own ad
mission, under contract to the New Haven Company,"

'liVe concur in this conclusion.
. The private information, by means of which the defendant Hayes

negotiated said business, was obtained while he was in the employ of the
New Haven Company, and he actually secured for defendants the
order and contract complained of in March, and while he was still
under salary as agent of said New Haven Company. The claim that he
was not still in its employ is asserted on the ground that payment of
his salary to April 1st was a compromise. But this does not affect the
admitted fact that he was paid for his time up to April 1st, under a
claim on his part, apparently well founded, that he was under a contract
of service which did not expire until June 1st. The fact that in March
complainant's president, after taking possession of the property, re-
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fused to have further dealings with him, did not affect his relation
under his contract with the New Haven Company.

Said contract was not broken by the selling out of the property and
business of the New Haven Company to complainant, thus leaving
Hayes with nothing to do. Although doing nothing, he would, never
theless, be entitled to his salary. This he claimed, and he finally com
promised with the Kew Haven Company for $;'50 for the 20 months.

Inasmuch as he was the agent of the New Haven Company under
said contract, he was under a legal obligation not to act adversely to
its interests in connection with any of its business, and especially any
business with which he had become connected by means of information
and relations growing out of said agency. Therefore, when he dealt
with the Boston Company, he was still an employe of the New Haven
Company, and his acts inured to their benefit and to that of their
vendee. Therefore the contract he made and filled for himself and
associates was one to which the :\few Haven Company was entitled, and
the decree for an accounting of damages or profits is affirmed.

The decree granting a perpetual injunction, however, presents dif
ferent questions. Upon the filing of the bill and affidavits, from which
it appeared that such action was essential for the protection of com
plainant's rights, the court granted a preliminary injunction, which
was made permanent by the order now complained of. It appeared
upon the hearing that some of the defendants, who were employes
of the Kew Haven Company, on hearing that it had sold out to com
plainant exhibited a pernicious and inequitable activity in attempting
to secure the business of their former employer. But it is claimed that,
as there was no evidence that at the date of the filing of complainant's
bill, "there was any property rightfully belonging to the complainant
in the possession or control of the defendants, or any of them, and
that, as it appeared affirmatively by the uncontradicted testimony of
the defendants that no such property was in their posscssicn or con
trol, the prayer of complainant's bill for an injunction restraining the
defendants from the use of such property should have been denied."
An examination of the record sustains this claim. The only patterns"
drawings, sketches, and other property which complainant showed
had been in the possession of defendants were the so-called "Tri-Ci~y

sketch" and the "Boston & :YIaine pattern." But "it now appears by
'vVoodward's testimony that at the time the bill was filed and the affi
davits made, on whi~h the preliminary injunction was granted, the·
Tri-City sketch was, in fact, in possession of the complainant." As to,
the Boston & Maine pattern, it is not shown that it came wrongfully
into the possession of defendants, even if it be assumed that they orig
inally attempted to make an inequitable use of it. It is clear that at the
very time when the 'vVoodward affidavit, on which the preliminary in
junction was granted, was filed, the Boston & Maine order was being
filled by complainant, and that there was no danger whatever that com
plainant would suffer injury from the use by defendants of that pattern
'or defendants' possible attempt to obtain such order. There is no
evidence that the defendants ever used their names or the name of the
defendant company in such manner as to deceive the customers into.
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the belief that they were dealing with the successors to the New Haven
Company.

.It is not sufficient ground for an injunction that obedience to it
wdl not hurt defendants. Nor is it any answer to the assignments of
~rror by de~endants that "there is nothing in the injunction that would
l11terfere with an honest man conducting his business unhindered by
any restriction." The mere fact of the issuance of any sort of an in
junction stigmatizes the defendants as having done or threatened to
do some illegal or inequitable act of such a nature as to justify such ex
traordinary relief, and, if cleverly advertised, may hurt the defendants
in their business world.' .

It does not appear that at the date of the bill any of complainant's
property was in possession of defendants, or that they were represent
ing that they were able to fill or were attempting to fill orders there
from, or any of complainant's orders or contracts, or that defendants
had ever deceived any of their customers by leading them to believe
that they were dealing with complainant. And it appears that at the
time of the final hearing there were no facts justifying any claim of any
wrongful acts or intention on the part of defendants. Undoubtedly
some of the defendants wrote letters which they should not have writ
ten. On the other hand, it is manifest now that complainant obtained
an ex parte preliminary injunction upon bill and affidavits which gave
the court to unclerstand that defendants were about to make use of
drawings and pattel'l1s the property of complainant, but then in defend
ants' possession, when the fact was, as above shown, that before the bill
was filed such property was actually in complainant's possession or
under its control.

Under such circumstances an injunction thus obtained should not be
continued, unless its continuance be essential to preserve complainant's
rights. No such necessity was apparent, after the new concern, under
a name which was not misleading as to identity, went into business as
.~ competitor of the New Haven Company's vendee.

1'he order restraining defendants "from using any and all informa
tion in reference to the business of the New Haven Car Register Com
pany, obtained while in its employ, and which information could anI:'
;have been obtained by the confidential relationship existing by such
,employment," is manifestly too broad. It is not \'I'ithin the letter or
spirit of the cases cited by complainant in its support.

So much of the decree as grants an injunction is reversed, without
costs. The decree ordering an accounting is affirmed, without costs.
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INTERNATIO~AL MERCAXTILE MARINE CO. v. FLEMING.

(Circuit Court of Appeals, Secoud Circuit. I!'ebruary 4, 1907.)

No.115.

1. 'MASTER AND SERVANT-INJURY TO SERVANT-DEFECTIVE MEANS OR ApPLI
ANCES.

It is the duty of a master, not only to provide suitable machinery, means,
and appliances to do the required work, but to use due care to keep them
in repair; and if an accident happens by reason of his neglect to dis
charge this duty, resulting in an injury to a servant, the master is liable
in damages therefor.

[Ed. Note.-I!'or cases in point, see Cent. Dig. vol. 34, "laster and Serve
ant, § 252.]

2. SAME--AcTION FOR DAMAGEs-QuESTIo:s-s FOR JURY.
'Where a vesEel, while discharging aud reloading, was in charge of a su

perintendent or foreman representing the owner, and for whose negligence
the owner was responsible, under Laws N. Y. 1902, p. 1748, c. 600, the
question whether the foreman's negligence was the cause of the injury of
an employe, who fell through a hatch because of a defective cover, wa~
properly submitted to the jury, where there was evidence tending to show
that the cover had been out of repair for a long time, and that its condi
tion would have been revealel1 by even a slight inspection.

a. APPEAI~HAmlLEss ERROR-I~VIDENCE-CONTRIBUTORY Nt;GLlGEXOE.
In an action by a longshoreman against the owner of a vessel by whom

he was employed to recover for an injury to plaintiff, resulting from
his falling through a hatch, owing to one of the covers being too short,
where it was shown that plaintiff assisted in putting such cover in place,
the exclusion of evidence to show a general custom of longshoremen, when
placing such covers which were too short, to chock the ends, was not
prejudicial to the defendant, since if plaintiff knew or should have known
of the defect, he was guilty of contributory negligence in stepping upon
the cover. irrespective of any failure to chock it, while, if he did not know
and the defect was not obvious, he was not chargeable with negligence, amI
any negligence of a fellow servant as a concurring cause of the accident
in connection with the negligence of defendant in failing to supply a proper
appliance would not constitute a defense.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 3, Appeal and Error,
§§ 4187-4189.]

In Error to the Circuit Court of the United States for the Southern
District of New York.

On writ of error to the Circuit Court for the Southern District of
New York to review a judgment entered on a verdict in favor of the
plaintiff, amounting with interest and costs to $2,545.55.

Henry G. Ward, for plaintiff in error.
F. A. Acer and Arthur Ofner, for defendant in error.
Before WALLACE, TOWNSEND, and COXE, Circuit Judges.

COXE, Circuit Judge. The plaintiff, who was a longshoreman em-
ployed by the defendant, was injured while at work upon the defend~

ant's ship Kroonland by falling into the hold because of the tipping of
one of the covers at hatch No.4. \Vhen it is necessarv to cover this
hatch a large iron beam, 14 feet long by 18 inches wide' and kno\vn as
the "strong.:back," is lowered into place by steam power. It extends
athwartships, its ends resting in grooves or slots in the coarnings,
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Three iron bars or beams are then placed fore and aft on each side of
tIle strong-back, the ends resting on the flanges of the strong-back and
the coamings. The hatch is thus divided into four sections, each having
three wooden covers, one end of each cover being supported by the
flange of the center fore and aft beam and the other end being sup
ported by the flange on the side coaming of the hatch. Hatch cover
No.2, on the forward starboard section of the hatch, is the one that
tipped and precipitated the plaintiff into the hold while he was stand
ing thereon engaged in pushing a draft toward the starboard wings.

There was evidence to prove that this cover was an inch too short.
It also appears by undisputed testimony that the strong-back was not
properly seated in the slots at either end by reason of the "rust, coal
dust, iron, etc., which had corroded there from time to time and never
been cleaned out." It required a hammer and cold chisel to clean out
the slots after the accident. The defendant's witness, Peter Quin.·
lan, testified as follows:

"The strong-back and fore and afters and hatches all depend for their sup·
port on these little slots at the end of the combings. 'l'he first thing that is

.put in is the strong-back, and there was enough stufl' accumulated in those
pockets to throw the strong-back about two inches out of its regular position,
so that the whole structure there-the fore and afters and the hatches-was
about two inches out of the position in which it wqs intended they should be."

Quinlan was the defendant's assistant foreman at the time of the
accident to whom was delegated the duty of seeing that the ship was
properly rigged so that cargo could be safely taken on and off. This
duty of superintendence continued from the time the ship was ready
to begin unloading until the return cargo was safely housed. Quin
lan had charge of the strong-backs, fore and afters and the hatches
generally. It was his duty to tell the men when to take off the hatch
covers and when to put them on :;I.gam, when to begin to load and un
load and when to work the winches. On the day in question he had
four gangs, or about 70 men under his direction and was "in the ser
vice of the employer and entrusted by him with the duty of seeing
that the ways, works or machinery were in proper condition."

The plaintiff had been a longshoreman for 18 years, but it does
not appear where he worked, or that he had worked on the Kroon
land, prior to the time in question. He assisted in putting the hatch
covers on No.4, but it is not shown that he knew of the short cover
or the general disarrangement caused by the clogging of the strong
back slots. He testified:

"I had not noticed anything peculiar with this hatch as I was working there
the day before. I did not notice anything the matter with it. I did not notice
any unsteadiness. It seemed to me that the hatch was all right."

We think the trial judge was justified in submitting the questions
.of negligence to the jury. It is the duty of the master not only to
provide suitable machinery, means and appliances to do the requir
ed work, but to use due care to keep them in repair. If an accident
happen$ by reason of the master's neglect to discharge this duty he
is liable for the damages thus occasioned. The appliances for cover
ing the hatch, though originally sufficient, had become dangerous by
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the accumulation of debris which had so hardened in the slots that
the strong-back, which was, so to speak, the keystone of the struc
ture, could not be properly set, thus rendering the entire covering un
stable and dangerous. The cover in question appears to have been
an inch too short, but whether the slipping was due to this cause or
to the fact that the strong-back was two inches too high, or to both
causes combined, was a question of fact for the jury to determine.

One of the witnesses testifies that prior to the accident Quinlan
was notified of the difficulty in getting the strong-back in position;
this he denies but admits that he may have been told that one of the
hatch covers was too short. As before stated he was the defendant's
representative, and, under the employer's liability act of New York,
there can be little doubt that the defendant was liable for his neglect
to perform those duties which the law required of the defendant and
which the defendant delegated to him. The act referred to (chapter
600, p. 1748, of the Laws of 1902) provides that a master is respon
sible for the negligence of his superintendent or foreman. Even if
Quinlan did not know of the clogged slots, the question remains,
should he have known? He was given full charge of the hatches
and everything pertaining thereto. A very slight inspection would
have revealed the dangerous condition of the slots and even after
the strong-back was placed across the hatch he could have seen at a
glance that it was not properly located.

It may be urged that this was equally true of the plaintiff, but the
difference is obvious. It is the difference between a skilled foreman
charged with the duty of obs"rv,thn and insp2cfon a"d a day la
borer, who was there to handle the cargo and obey orders. It is
enongh that the negligence of plaintiff ai1Cl defendant were, on this
proof, questions of fact which the court could not properly take from
the jury.

Regarding the negligence of the p'aintiff's fe1low servants the court
charged the jury that if they found "that the real cause of the injury
was some negligence on the part of the plaintiff himself or of his fel
low servants, in the use of appliances which were proper and suffi
cient in their nature as furnished by the defendant, then he cannot
recover." This was certainlv as favorable an instruction as the de-
fendant was entitled to. •

The plaintiff on cross-examination was asked as follows:
"Q. I am asking you as a longshoreman, with 18 years' experience, whether

it is not so that constantly on board ship the longshoreman chock hatches
which are a little short with a little piece of wood at each end?

"Objected to as not cross-examination.
"The Court: You will not be able to contradict this evidence afterwards by

showing that sometimes in ships, when hatches are short, they do chock them.
If you prove it by this witness you will have to be bound by it.

":\11'. Ward: On cross-examination? Can I not show by Illy own witnesses
that that is the practice, if he says not?

"The Court: :'lot generally ou ships. You can show anything you please
about this hatch, of course.

":\11'. 'Vard: I mean in the business on different ships in this port. Then I
will withdraw the question and except to your honor's ruling."
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This ruling is assigned as error. Conceding it to be technically in
correct we do not think that it was prejudicial error. In the first place
the witness had previously answered a question almost identical in
form in the negative. Again, the real ground of obj ection was stated
by the court in the colloquy which followed between him and defend
ant's counsel and subsequently, when a similar question was asked
of the witness Walsh. This question was:

"What do the longshoremen do when they find that a hateh cover is short, in
the way of securing it; what is the practice '!"

The question being objected to the court said:
"",,"bat is done on other ships when boards are too short. by longshoremen

who happen to be there, I don't think is material to this case. 'Ve will see
what was done here. It is for the jury to say. I will sustain the objection."

A similar question was asked of the witness Quinlan regarding the
ships of the Red Star Line. In each instance the ruling of the court
in sustaining the objection is assigned as error.

The exclusion of the testimony offered by the defendant to show
that it was the common practice of longshoremen to chock hatch cov
ers, when finding one that would otherwise be too short safely to
cover a hatch, was not prejudicial to the defendant, notwithstanding
this evidence might have authorized the jury to find that the omis
sion by the plaintiff or his fellow servants to use the ordinary method
of avoiding the particular danger was a contributing cause of the
accident. The plaintiff knew of the defect in the cover, or he did not
know of it. If he did know, or should have known because it was
apparent and obvious, he was guilty of contributory negligence in
using the cover, irrespective of any omission to chock it; and if he
did know of the defect, he consented to assume the risk. If he did
not know, or the defect was not so obvious as to charge him with
knowledge, the omission to chock the cover was of no importance ei
ther as tending to show his contributory negligence or his assump
tion of the risk. Upon the issue whether the accident was caused by
the neglect of the plaintiff's fellow servants, the testimony was of no
importance, because the negligence of the defendant in failing to sup
ply a proper appliance was also a concurring cause; and the defend
ant was none the less liable because other persons may have been li
able also.

The case is easily distinguished from McDonnell v. Oceanic Co.,
143 Fed. 480, 74 C. C. A. 500, for the reason that upon the facts there
proven the fault which caused the accident was· that of the deceased
or of a fellow servant. Here the charge of fault is directly agamst
the defendant, acting through its foreman or superintenden~, for fail
ing to provide and maintain a proper structure for the use of its serv
ants; the defects being of such a character that the defendant knew
or should have known of their existence.

The judgment is affirmed with costs.
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In re JOHNSON & KNOX I.UMBER CO.

LATHAM v. JONIDS.

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.)

207

No. 1,284.

1. BANKRlJPTCy-REFEREES-CONTEMPT-AcTS CONSTITL:TDi:G CONTEMPT-FAIL
URE TO ApPEAR AS 'VlTNESS.

A witness before a referee in bankruptcy, whose examination had been
concluded, except that he had refused to voluntarily produce a document,
is not in contempt for a failure to appear at an adjoul'l1ed hearing 011 a
subsequent day, where he was not tendered fees for such appearance, 1101'

served with a subpa.>na duces tecum to produce the document.
2. SAME-I!'AILURE TO OBEY VOID ORDER.

A court of banl;:ruptcy is without power, on an oral motion by counsel for
a receiver, to make an order requiring a person not a party to any pro
ceeding before it to appear before a referee and produce a document where
he was not brought before the court by the service of any notice, process.
or rule to show cause, and did not enter an appearance, and such an
order is void, and its disobedience is not a contempt.

3. SAME.
A finding that an attorney was guilty of a contempt of court in returning

a document in his possession to a client to whom it belonged, after he had
been asked to produce it as a witness before a referee in bankruptcy, and
had refused, held not warranted by the facts where he had not been
served with any process to produce it, and while his client lived in another
district, it was not beyond the jurisdiction of the court, and where he
was adjudged in contempt without any evidence to refute his sworn an
swer, denying any intention to so place it, or that thl' Gocument had any
relation to the proceedings, and without being accorded a hearing on his
claim of privilege in that the document was in his possession ill his pro
fessional capacity, and he had no right to produce it.

In Error to the District Court of the United States for the Northern
District of Illinois.

'1'he writ of error challenges the correchless of a judgment which holds
plaintiff in error guilty of contempt of court, and subjects him to fine and
imprisonment.

On .January 4, 1906, a petition was filed against the Johnson & Knox Lumber
Company, and on ilIarch 12, 1906, the company was aejudged a bankrupt.
The day the petition was filed the court appointed a receiver to take charge
of the property of the company until either the petition should be dismissed
or a trustee should qualify. '1'he next day, January 5th, on petition of the
receiver, the court authorized an examination of witnesses before a referee
with respect to the assets of the company. In obedience to a sUbjJ{Cna, plain
tiff in error, an attorney at law, appeared for examination on January 16th.
Th(~ examination was conducted by counsel for the receiver in one of the
rooms of the referee's chambers, before a stenographer, in the absence of the
referee. Plaintiff in error was not an officer or stockholder of the Johnson &
Knox Lumber Company. He had attended to some matters for it, but had not
been its general attorney. At and subsequent to the filing of the petition in
bankruptcy, he had no connection with the company. At the time of his ex
amination, and for a considerable time prior thereto, he was the attorney of
a Mr..Johnson who formerly had been an officer and stockholder of the lumber
company. In his examinati0'i- it appeared that, as attorney for Johnson, he
had been present at negotiations with one Creelman in regard to Johnson's
taking care of promissory notes held by Creelman, on which Johnson was
liable as maker, indorser, or guarantor. The following part of the examination
shows how the present controversy began:
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"Q. What about the other conversation you had with Creelman at hIs office?
"A. That was alSO In connection with those negotiations. They hung tire

for some time.
"Q. Have they been settled?
"A. Yes, sir.
"Q. Were they settled by written contract?
"A. Yes, sir.
"Q. W'ho has that contract?
"A. I am not sure. It may be in my office or It may be in Mr. Johnson's

possession.
"Q. 'ViII you produce that contract?
"A. Crrtainly not.
"Q. 'VeIl, we will have to subpcena you to produce it.
"A. AIl right.
"Q. Beeause that is a written contract-
"A. If yon know of any principle of law by wbich you can bring In the

personal affairs of tbese two men-
"Q. This contract, as you say, was drawn up between 'V. S. Johnson and 1>'.

E. Creelman, anybody else?
HA. No.
"Q. And was drawn up as an effect of the preliminary negotiations yon had

with Creelman, which negotiations among other things, discussell some of
Johnson & Knox Lumber Company papers?

HA. Well, I am not sure; but I am inclined to think that in it there was
a provision made for payment of one or two notes·-perhaps. I um not sure
whether there was any.

"Q. But you have heretofore testified-
"A. Well, notes signed by Johnson & Knox Lumber Company and given to

Creelman, or some paper payable to him, and guaranteed by 'V, S. Johnson;
now I think there was one note of that kind, but I am not sure.

"Q. It would be such a contract as the receiver woulll be entitled to.
"A. Not at all."
Counsel for the receiver left the stenographer's room to seeure the referee's

attendance. The referee had gone to luncheon. Plaintiff in error returnell to
his oflice without any agreement having been enterell into respecting his fur
ther attendance. That afternoon the referee withont plaintiff in error's knowl
edge entered an order continuing the hearing to the next day, January 17th.
About 11 o'clock of the 17th counsel for the receiver telephoned to plaintilI
in error inquiring whether he would appear before the referee.. Plaintiff in
error replied that if his presence was further required he would insist upon
being subpcpned.

On the 18th the referee certified plaintiff In error's examination to the
COUlt. On tile 19th counsel for the receiver, as the bill of exceptions shows,
orally moved for a rule on plaintiff in error to show cause why he should not
produce the contract between ,Tolmson and Creelman. No notice whatever
liad been given to plaintiff in error, but he chanced to be in court on an
other matter at the moment the motion was made. lIe stuted that his position
during the examination had been that the document was the property of his
client, thnt his possession of it was privileged, and that the contract therein
contained did not relate to the acts or property of the Johnson & Knox Lumber
Company; and that he desired an opportunity to resist the motion. In the
course of a colloquy between court, counsel for the reeeiver and plaintiff in
error, it uppeared that plaintiff in error on returning to his office in the aft
ernoon of the HHh had found that the dOC'I1111ent was in his office and not in the
hands of lIis client, and that he mailed the doeument to his client whose resi
dence was in l\filwaukee. 'L'hereupon the court, about 11 :30 o'clock, ordered
that plaintiff in error produce the document before the referee at 2 o'clock.

"MI'. Latham. If your honor please, I would suggest that an order be
m~de in the vnture of a rUle, on me to show cause why I should not prodnce
thIS contract. and on the hearing of that rule I will be given an opportunity
to set up the reasons why I should not be ordered to produce it. In addition
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I may say that it would be a ph~'sical impossibility to get the document from
Milwaukee by 2 o'clock.

"The Court: The court has entered its order.
"1\11'. Latham. Your honor, I feel that the order should be simply an order

on me to show cause why the document should not be produeed, and then the
matter can be referred to the referee, and the question I have presented can be
argued. As I have stated before, I am entirely unprepared this morning,
as I had no notice of this proceeding and happened in court in another mat
ter entirely, and I do want an opportunity to be heard on the que"tioll relating
to whether this document is one that I can be compelled to produce.

"The Court: I will let the order stand as I hilYe entered it, and you can
take the matter up before the referee at 2 o'clock."

At the hour named plaintiff in error appeared before the referee, without the
document, and tendered an answer, which the referee refused to reeeive. The
referee certified to the court that plaintiff in error had failed to produce the
document, and had tendered an answer. ",Vhereupon cOllnsel for the ref·Piver
served notice on plaintiff in error that on Januarv 22d he would move for
an attachment for contempt "for failure to produce' a certain contract in pur
suance of the court's order of January 19th." The motion was madf) orally
"that 110 he attached for contempt for two rea,;ons: First, for failing to ap
pear at tile time; and, second, for not producing the paper in accordance with
the rule entered in this court." Xo affidavit and information, or complaint,
was ever filed.

Plaintiif in error filed a sworn an,;wer, to the effect that all of his actions
in question had lJel)n taken in good faith, and in the belief that his duty to his
client required such a cour,;e; that the eontract was wholly between ,Johnson
and Creelman and related exelusively to their private affairs; that the ,Jolmsoll
& Knox Lumber Company was not a party thereto nor interested therein:
and that the contract came into his possession in his capacity of attorney for
Johnson.

In the conrse of his testimony ph:intiff in error stated, in substance, that
when he returned the document to his client he intended no disrespect to the
court or to the referee, but acted only as he llPJiel'ed his duty to his client
justified; and that, if the receiver should eaUSl; Jlim to be served with a sub
puma duces tecum or should apply for an order to s!low cause why thF~

document should not be produeecl, he desired and intend<c,d to raise the legal
question of the receiver's right; an~ that, if the court should disagree with
him. he would direct his client either to take up the ruling for review or to
comply with the order-"but I ltld not feel tlIat I shouhl so advise my client
until I had had a hearin,g on these questions."

:Milwaukee is less than 100 miles from Chicago.
The contract was exeeuted in cluplieate, and Creelman had his eopy in

Chicago. In the bill of exceptions appears this acknowledgment by counsel
for the receiver: "",Ve could have got it [the contract] from Mr. Creelman."

1\"0 evidence was produced on the part of the prosecution, except the eertif
icates of the referee, plaintiff in error's examination before the referee's
stenographer, and plaintiff in error's admission that he sent the document to
his client on January 16th.

Carl R. Latham, in pro. per.
Frank H. Scott, for defendant in error.
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

BAKER, Circuit Judge (after stating the facts). Counsel for the
receiver say that plaintiff in error was guilty of three contumacious
acts: First, in failing to appear before the referee on January 17th;
second, in failing to produce the document before the referee in obedi
ence to the court's order of the 19th; and, third in sending the docu-
ment to his client on the 16th. '

1511L-14
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At the end of plaintiff in error's examination by counsel for the
receiver no matter was left open except the receiver's right to com
pel the production of the document. Plaintiff in error had attended
in obedience to an ordinary subpcena. When the question arose and
plaintiff in error answered that if he had the paper he would not
voluntarily produce it,counsel said "We will have to subpcena you to
produce it." No fees were paid or tendered for attendance on the
17th. No subpcena duces tecum was served. No notice of an appli
cation for an order to produce was given. In avoidance, it might be
said that each of such steps would have been fruitless on account of
plaintiff in error's act in sending the document to his client in the
afternoon of the 16th. But this, if true, would merely confess the
obvious, that the facts relating to the first charge are worthless ex
cept in so far as they may bear upon the third.

The second charge comes to the same point. Plaintiff in error was
not brought into court by legal process. He chanced to be present
when the motion was called up. He did not enter his appearance.
He did not consent to the order. He asked to have his day in court
in resistance to the motion. If in truth a plea of privilege were sus
tained, an order to produce would be erroneous. This order, being
a determination of rights without a hearing, a judgment without
process and without trial, was void. And when it is urged that plain
tiff in error was not entitled to a hearing because of his act in turning
the paper back to his client, the whole case is brought down to the
third charge.

This question of criminal contempt, for an act not committed in the
presence of court or referee, was not formulated in an information
or complaint, was not even stated in the oral motion for the writ of
attachment.

Passing that, we will take the :6.nding as the complaint. The
court found that the contract between Johnson and Creelman provided
for the payment of debts of the Johnson & Knox Lumber Company;
that the filing of the petition and the appointment of the receiver sub
jected the contract to the jurisdiction of the court; that plaintiff in
error sent the document beyond the reach of the process of the court
for the purpose and with the intent of defeating or impeding the
administration of justice; that Johnson gave the document to plaintiff
in error because he was an officer of the court; that plaintiff in error
held the paper as an officer of the court and in sending it beyond reach
of process was guilty of misconduct in his official capacity.

The finding that the contract provided for the payment of debts of
the lumber company is in the teeth of the sworn answer. Of course
the filing of the answer did not require the discharge of plaintiff in
error. It was open to the moving party or to the court to bring out
countervailing evidence. The only claim of such is the examination
before the referee's stenographer. The statements there that the
contract was wholly between Johnson and Creelman, and that John
son in providing for his indebtedness to Creelman included his lia~

bility as indorser or guarantor of a. note executed by the lumber com·
pany as maker, instead of contradicting, supports the answer.
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The document was not sent beyond the reach of the process of the
court. Johnson at Milwaukee, though in another district, as a witness
was subject to the court's process as fully as if he had been in the
Northern District of Illinois. Section 876, U. S. Rev. St. [D. S.
Compo St. 1901, p. 667]. Further, the contract was in duplicate, and
one copy was in Chicago, subject to use in disputing plaintiff in error's
sworn answer or for any other purpose to which it could legitimately
be put.

There is no evidence to show that Johnson put the document in
plaintiff in error's hands as an officer of the court below. The record
is that plaintiff in error received the paper as attorney for Johnson.
Not a shadow of a suggestion appears that this was done for th~

purposes of or in connection with any matters in the District Court.
As to plaintiff in error's intent in returning the paper to his client,

the finding repudiates the sworn answer. Concededly, if an act speaks
for itself as being contumacious, the respondent's oath that no dis
respect was intended need not be accepted. But nearly every page
of the record confirms the answer. Plaintiff in error's repeated
endeavor was to obtain a hearing upon his and his client's rights.
Nothing in the record warranted a denial of a hearing on the mere
fact that he had turned the paper over to his client. He was not
under process for its production. He did not put it beyond the reach
of process. It was not even proved that the document was beyond
his own ability to produce. 'While there is no direct evidence that he
continued able to produce the paper, an inference to that effect is de
ducible from his protest against the entry of the order at 11 :30 o'clock
that he produce it at 2, namely, that it was a physical impossibility
to get the document back from l\'Iilwaukee by that hour, and also from
his testimony touching motive, namely, that he deemed it his duty,
according to Lord Mansfield's holding in Rex V. Dixon, 3 Burrows,
1687, to return the paper to his client who owned it, but that, if on
a hearing of a motion against himself the ultimate decision should be
against his contentions, he would advise his client to produce the
document.

Our conclusion being that the findings of the court, and particularly
the finding of criminal intent, were each without warrant, it is un
necessary to pass upon the contention that counsel for the receiver,
in conducting the examination, had an entirely erroneous conception
of the functions of a receivership in bankruptcy pending adjudication.

The judgment is reversed, with the direction to dismiss the pro
ceedings.

HESSER V. CHICAGO & WELLESTON COAL CO.

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.)

1'10. 1,312.

S.U.ES-CONTRACT FOR SALE OF COAL-CONSTRUCTION.
A contract for the sale and purehase of a large quantity of "New

River" coal, to be delivered at Chicago, which provided that it should be
approved by the shippers, and which was approved and signed by the
owners of certain mines in the Kew ltiver district, bound the seller to
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furnish coal from such mines, and the purchaser was not bound to accept
coal from others in such distrid, even though it may have been the same
or equally good in quality.

"Accepted:
"Chicago & Welleston Coal Company,

"By F. J. Posta, Mgr.
"Accepted:

"The MacDonald C<JlJiery Co.,
"Sugar Creek Coal and Coke Co.,
"'l'he White Oak Fuel Co.,

"S. Dixon, Mgr.
"Aug. 28. 1903."

'l'hese parties at the same time executed another contract, covering deliyeries
from November 1, 1903, to March 31, 1904, and differing from the first oniy in
respect to quantity and price.

'1'he further facts necessary to the determination of the case are stated in the
opinion.

In Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Illinois.

Plaintiff in error's action was for damages for breach of two eontraets. At
the conelusion of tile evidence the court directed a verdict for defendant.

'J''he first contract, averred to have been executed at Chicago on August 28,
1903, reads as follows;

"John T. Hesser & Company.
"August 20th, 1903.

"Ne,1' Hiver Coal Contract.
"The Chicago & Wellestob Coal Company buy from John T. Hesser & Com

pany, and John T. Hessel' & Company sell to the Chicago & \Velleston Coal
Company three thousl\lHI fve IllllHlred (3,:'00) tons of New Hiver Run of mine
eoal at three dollars and eighty cents ($8.80) per ton of two thousand (2.000)
Ibs., delivered f. o. b. cars at Chicago, Illinois, and to be shipped at the rate of
seventy (70) tons daily av('rage. subject to conditions below, commencing at
once, and ending October 31st, 190:3.

"Terms.
"Railroad weights at usual points of weighing to govern settlements.
"Freight to be paid by buyer and (lPdueted on invoice of seller.
"Buyer to remit on or before the 15th of each month for alI shipments of the

preceding month.
"Conditions.

"In case of strikes, accidents, deficient transportation, or other cause un
avoidabl;r causing stoppage or partial stoppage of the works of the producer
of this coal, or of its shipment, or in case of strikes or accidents unavoidably
causing stoppage or partial stoppage of the \vorks of the buyer, deliveries
herein contracted for may be suspended, or partially suspended, as the case
may be, by immediate notice to that effect given to the other party. Such inter
ruption, however, shall not invalidate the remainder of this contract, but on
the removal of the cause of the interruption, deliveries shall be continued at
the specified rate. 1'10 deficiency in shipments, caused by interruptions men
tioned, shall be made up except by mutual agreement. This contract to be ap-
proved by shippers. John 'I'. Hesser & Company,

"I'. H. Hesser, Manager.

N. VV. Hacker, for plaintiff in error.
Fred A. Bangs, for defendant in error.

Before GROSSCUP, BAKER, and. SEAMAN, Circuit Judges.
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BAKER, Circuit Judge, after stating the facts, delivered the opinion
of the court.

Defendant was a retailer of coal at Chicago; plaintiff, a jobber, with
offices at Cincinnati and Chicago; and the companies for which Dixon
signed as manager were miners of coal in the New River district.

The construction of the contracts was matter of law for the court.
Therein defendant is identified as buyer, plaintiff as seller, and the
Dixon collieries as producers and shippers of the coal which defend
ant was binding itself to take. That the subject-matter of the con
tracts was New River coal from the Dixon collieries is the result,
whether the bare contracts be taken as expressive of the mutual agree
ments of parties negotiating with each other at Chicago on August
28th, or the oral testimony also be considered which shows that de
fendant signed at Chicago, plaintiff at Cincinnati, and Dixon at the
mines, and that before signing defendant and plaintiff's Chicago agent
agreed that the Dixon collieries should become the producing and ship
ping parties to the contracts.

Plaintiff, basing his conduct on the first contract, tendered defend
ant at Chicago 12 cars of New River coal, only a few of which came
from the Dixon collieries. The record demonstrates beyond cavil
that plaintiff took and continually held the position that the contracts
required defendant to accept New River coal from any of the mines
in that district. And, since plaintiff never separated out the Dixon
coal and tendered that, nor offered to go on with the contract by fur
nishing Dixon coal exclusively, the breach can be predicated on nothing
tess than defendant's refusal to accede to plaintiff's contention.

Plaintiff first insists that the contract onlv calls for New River coal
generally. That ,vas a question of law which, in our judgment, the
court rightly ruled against him.

This is followed by the proposition that a tender of any New River
coal was a substantial compliance with the contract as the court con
strued it. Plaintiff introduced evidence that New River coal from the
other collieries was substantially the same in quality and value as that
from the Dixon collieries. Defendant's evidence denied this. So here
was a disputed question to go to the jury, if plaintiff was right in claim
ing that defendant was bound to accept something just as good. But
if "just as good" is the test, why not coal from anywhere that is sub
stantially the same? And, if a seller may insist that a jury decide the
"just as good" question, what becomes of the buyer's right of selec
tion and his right to incorporate that in the contract? Substantial
compliance might be a question for the jury in a case like this, if de
fendant had rejected Dixon coal on the ground that it did not come up
to contract; but here it was for the defendant, not the jury, to say
whether a substitute was acceptable.

Waiver or estoppel is relied on. Passing the question whether,
under an issue framed by a special count on a contract and a general
denial, plaintiff could prove an enlarged 6r substituted contract, the
burden is on plaintiff to point out evidence which would have justified
the jury in drawing the inference that defendant accepted the asserted
new contract. Without rehearsing the evidence, it is enough to say
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that an examination of the entire record satisfies us that the only
permissible inference was quite the contrary.

No coal was shipped under the second contract. Plaintiff testified
that he "was able and willing to ship seventy-five tons a day of New
River run of mine coal to the defendant from the 1st day of November,
1903, to the 31st day of March, 1904." This sufficiently illustrates
plaintiff's theory of the case, and it accords with his attitude through
out, that the furnishing of any New River coal of substantially the same
quality and value as that from the Dixon collieries would be a com
pliance with the contract.

The judgment is affirmed.

UNI'l'ED STATES et al. v. CARPE~'l·:mR.

(Circuit Court of Appeals, Kinth Circuit. February 4, 1907.)

i"o. 1,338.

1. CRIMINAL LAW-CUMUI,ATIVE SENTENOES-EFFECT OF INVALIDITY OF INTER
MEDIA'l'E SENTENCE.

A prisoner, sentenced at the same time to three successive terms of im
prisonment on different counts of an indictm(mt, when for any reason the
sentence for the second or middle term is void. is not for that reason en
titled to be discharged at the expiration of the first term; but in such case
the third term begins at once on the expiration of the first.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 15, Criminal Law, §§
3298--3301.]

2. ]j'ORGERy-SEPARATE OFFENSES-FoRGERY OF DIFFERENT INSTRUMENTS AT THE
SA1lE TIME.

Although separate instruments were forged by a defendant on the same
date and as a part of the same general transaction, the forgery of each
constitutes a separate offense, punishable under a separate indictment or
count.

[Ed. Note.-I<'or cases in point, see Cent. Dig. vol. 23, Forgery, § 1.]
3. HABEAS CORPus-DISCHARGE OF CONVICT-DEFECTIVE SENTENCE.

"\Vhere a court has entered against a prisoner a sentence of imprison
ment defective in form only, a federal court, in a habeas corpus proceed
ing, which is required by Rev. St. § 761 [U. S. Compo St. 1901, p. 594], to
"dispose of the party as law and justice require," should not discharge such
prisoner without affording the court which imposed the sentence an op
portunity to correct the same.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 25, Habeas Corpus, §
100.]

Appeal from the District Court of the United States for the Northern
Division of the Western District of Washington.

Potter Charles Sullivan, Walter Christian, and Charles T. Hutson,
for appellants.

Andrew R. Black, for appellee.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. Hugh Carpenter, who was in the custody
of the appellant in the United States penitentiary on McNeill's Island,
filed his petition in the court below for a writ of habeas corpus, alleging
that he was unlawfully imprisoned. Upon the hearing the court allowed
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the writ and adjudged that the petitioner be discharged. From that
judgment the present appeal is taken.

The petitioner and two others were indicted in the District Court of
the United States for the District of Oregon for violation of section
,")463 of the Revised Statutes, as amended by Act June 18, 1888, c.
394, § 2, 25 Stat. 187' [U. S. Compo St. p. 3689]. The indictment con
tained four counts. The first count charged the alteration of a certain
money order on November 28, 1903; the second count charged the ut
terance of that order; the third count charged the alteration of a certain
other money order on November 28, 1903; and the fourth count char
ged its utterance. The petitioner pleaded guilty, and was thereupon
sentenced upon the first three counts to be imprisoned "at hard labor
for the term of two years for the offense charged in the first COl1nt of
said indictment, and for a further term of two years thereafter for the
offense charged in the second count of said indictment, and for the fur
ther term of two years thereafter for the offense charged in the third
count of said indictment," and that he be committed until his sentence
be performed or until he be discharged according to law. It was held
in the court below that the first and second counts charged but one
crime, and that the imposition of a second sentence of two years' im
prisonment on the second count was void; that, the time of imprison
ment on the first count having expired and the time which by the sen
tence should intervene between the termination of the first term of im
prisonment and the commencement of the second not having elapsed,
the present imprisonment of the petitioner is not in execution of the
sentence.

Section 546;3, as amended, provides:
"That nllY person who shall, with intent to defraud, falsely forge or counter

feit the signature of any postmaster, assistant postmaster, chief clerk, or clerk
upon or to nny money order or postal note, or blank therefor provided or issued
by or under the direction of the Post-Office Department of the United States, or
of nny foreign country, nnd payable in the United States, or any material sig·
nature or indorsement thereon, or any material signature to any receipt or cer
tificate of identification thereon; any person who shall falsely alter, or cause
or procure to be falsely altered in any material respect, or knowingly aid or as
sist in falsely so altering any such money order or postal note; any person
who shall, with intent to defraud, pass, utter. or pUblish any such forged or
altered money order or postal note knowing any material signature or indorse
ment thereon to be false, forged, or counterfeited, or any material alteration
therein to have been falsely made. ,. ,. ,. shall, upon conviction, be punish
able by fine of not more than five thousand dollars, or by imprisonment at hard
labor for not less than Olle year aud not more than fiye years,"

If this section were before us for construction, unaffected by prece
dent, we should be disposed to hold that it was intended to provide for
the punishment of two distinct offenses, one of forging or altering a
money order and one of uttering the same, and that the first two counts
of the indictment wh:ch is before W~ charge distinct and separate crimes,
punishable by separate sentences. But it has been generally held that the
forging and uttering of a forged instrument are parts of one transac
tion, and that, where the different counts of an indictment charge differ
ent crimes which are parts of a single transaction, the sentence based
.on a general verdict or plea of guilty must impose only one penalty,
and that a separate sentence for each count is erroneous and void.
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Parker v. People, 97 Ill. 32; In re Walsh, 37 ~eb. 454, 55 N. W. 1075;
Devere v. State, 5 Ohio Cir. Ct. 509; Ex parte Joyce, Fed. Cas. No.
7,556; Lovejoy v. State, 40 Tex. Cr. R. 89, 48 S. W. 520.

But we are of the opinion that the court below erred in discharging
the petitioner. Conceding that the sentence upon the second count was
void, the imprisonment under the third count should begin immediate
ly upon the expiration of the sentence imposed upon the first. Kite v.
Commonwealth, 11 Metc. (Mass.) 581, 585; Ex parte Jackson, 96 Mo.
116, 119,8 S. W. 800. In the case last cited the court said:

"The only point, therefore, left for discussion, is this: Whether the prisoner,
having been sentenced at the same term of court to three successive terms of
imprisonment in the penitentiary, having reversed, the judgment and sentence
of imprisonment pronounced against him as to the second or middle term, awl
served out his sentence as to the first term, is entitled to be discharged from
serving out his third or last term. To tbis point the response must be in the
negative, and for these reasons: 'l'he judgment upon which the prisoner's
second term of imprisonment was dependent having been reversed, the case
stands here precisely as if he had served out his second term or had been
pardoned as to the offense for which that sentence was imposed, and so his
third term of sentence lawfully began upon the expiration of his first term."

That the sentence on the third count was lawfully imposed there can
be no doubt. That count chargcd the alteration of a money order with
intention to defraud the United States. It is true that the time whcn
the alteration is charged to have been made is the same date on which
the money order described in the first count was alleged to have been
altered; but it is none the less a separate and distinct forgery punishable
under a separate indictment. "Although several drafts may be uttered
as one indivisible act, the forgery of each is a separate offense." Hl
Cyc. 1411; Barton v. State, 23 Wis. 587.

There can be no doubt that the United States District Court for the
District of Oregon intended to impose cumulative sentences upon thc
petitioner. \""Ie discover no fatal defect in the language of the sen
tence, rendering it uncertain when the term of imprisonment on the
third count shall begin; but, if there were such a defect, we are of
the opinion that it would have been the duty of the court below to have
afforded the court which imposed the sentence an opportunity to cor
rect the same before discharging the petitioner upon a writ of habeas
corpus. Ex parte Peeke (D. C.) 144 Fed. 1016, and cases there cited.

The judgment is reversed.

II. G. HOLLOWAY & BRO. v. WHITE-DUNHAM SHOE CO.

(Circuit CDurt of Appeals, Seventh Circuit October 24, 1906.)

No. 1,277.

1. ApPIDU.-ExOEPTIONS-RECORD.
"Vhere a judgment was set aside at the same term, and plaintiff was

permitted to amend its declaration by interlining averments of diversity
of citizenship, after which the court ordered the plea and notice on file
to stand to the declaration f.S amended, and then entered judgment anew,
and. the record on a writ of error failed to show any objection or excep
tion taken to such proceedings by defendant, or that defendant asked leave
to file a further plea, there was no available error.
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2. NOVATION-EvIDE;,\CE.
In an action to recover the price of shoes purchased by defendant

from plaintiff's assignor, evidence held sufficient to warrant a finding that
there was a novation.

3. PAYMENT-ApPLICATION OF PAYMENTS.
Defendant purchased shoes from plaintiff's assignor under a contract

which was as"igned to plaintiff on .January 1, 190,1, after which defend
ant still continued to purchase shoes from plaintiff, and made paymentR
after tllat date in excess of claims for shoes delivered subsequent thereto,
but not for shoes delivered prior to the assignment. lIeld. that plaintiff,
having established a novation, was justified in applying defenr!ant's pay
ments in settlement of the old accounts; defendant having omitted to di
rect a specific application thereof.

[Ed. J'\ote.-For cases in point, see Cent. Dig. vol. 39, Payment, §§ 104
107, 110.]

4. EVIDENCE-LEDGERS-BoOKS OF ORIGINAL I~:'\TRY.

'Where a ledger sought to be intrOI!ucer! in evidence was shown not to
be a book of original entry, and the entries therein were not proved to be
just and true, the book was inadmissible in evidence.

[I,;d. Xote.-For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 1438,
1443, 1453-14G2.]

5. ASSUMPSIT-COMMON COU;,\TS-VALUE.
'Where, in assumpsit for goods sold and delivered, the contracts were

fully executed, excepting that defendant had not paid the price, the con
tracts, invoices, bills of lading, etc., showing the contract price, were ad
missible unrler the common counts, anrl establisherl a prima facie case that
the contract price was the reasonable value of the goods sued for.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 5, Assumpsit, Action
of, § 137.]

6. DAMAGES-BREACH OF CONTRACT-NoTICE OF SPECIAL CIRCUMSTANCES-SALES
-Loss OF PROFITS.

'Vhere a manufacturer takes an order from a wholesaler in the or
dinary course of business, without any notice, except that implied from
receiving the order, that the wholesaler expects to use the goods as part
of his stock in trade to offer to his customers, he is not liable for the
profits which the wholesaler might have made in his business if the manu
facturer had not failed in his obligation respecting the time of delivery
and the quality of the goods.

[Ed. Note.---'For cases in point, see Cent. Dig. vol. 15, Damages, §§
58-62.]

In Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Illinois.

J. L. Bennett, for plaintiff in error.
Fred A. Bangs, for defendant in error.
Before GROSSCUP, BAKER, and SEAJ\TAN, Circuit Judges.

BAKER, Circuit Judge, delivered the opinion of the court.
In an action of assumpsit, on a declaration containing only the com

mon counts, and on a plea of the general issue with notice of set-off and
recoupment, the defendant in error, plaintiff below, obtained the judo--
ment which is challenged by this writ of error. '"

1. The declaration as originally filed did not contain the necessary
allegations respecting diversitv of citizenship. The verdict was re'
turned and judgment was entered on February 6, 1906. On February
12th, at the same term and when plaintiff in error was present, tile
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court vacated the j uc1gment, permitted defendant in error to amend the
declaration by interlining the proper averments of citizenship, ordered
that the plea and notice on file stand to the declaration as amended,
and entered judgment anew. Plaintiff in error contends that this ac
tion of the court deprived it of an opportunity to contest the question
of jurisdiction. For aught the record shows, the judgment was vacat
ed and the amendment was made with the consent of plaintiff in error.
No objection was made nor exception taken to the action; nor did
plaintiff in error ask leave to file any further plea.

2. Plaintiff in error, a jobber of shoes, in the fall of 190.2 placed
orders at certain prices with Frank E. \iVhite Company, a partnership
engaged in manufacturing shoes. The contracts were assigned by
Frank E. White Company to defendant in error. The shoes were
manufactured and delivered by defendant in error, and this action
was for the purchase price. Plaintiff in error, calling attention to tes
timonv to the effect that it had no notice of and never consented to the
assignment, insists that defendant in error could not maintain this ac
tion. But there was other evidence which the jury had the right to
helieve and act upon. A clerk in defendant in error's office testified
that she mailed a notice properly stamped and addressed to plaintiff
in error. That notice stated that on and after January 1, 190i1, the
firm of Frank E. 'White Company would be succeeded by the 'White
Dunham Shoe Company, a corporation, that all accounts and contracts
belonging to the firm were assigned to the corporation, and that the
accounts would be collected and orders filled by the corporation. The
record contains letters from plaintiff in error to defendant in error.
commencing as early as January 8, 1903, relating both to the filling of
contracts given by plaintiff in error to the 'White partnership and to
the payment of accounts due the firm. From this evidence the jury
were warranted in finding that there was a novation.

3. Plaintiff in error proved that it had made payments after January
1, 1903, in excess of the accounts for shoes delivered after that date.
Defendant in error proved that it had applied part of the payments to
the liquidation of the \Vhite partnership accounts which had been as
signed to it, leaving the unpaid balance which was sued for. The con
tention here is substantially the same as the last. There being a nova
tion, and, plaintiff in error having omitted to direct the application, de
fendant in error was justified in applying the payments upon the old
accounts.

4. Plaintiff in error offered in evidence a page from its ledger to
prove the balance clue on the old accounts, claiming that the amount was
less than defendant in error had appropriated. But the witness who
identified the ledger showed that it was not a book of original entries
and failed to prove that the entries therein were just and true. The
offer was rightly rejected.

5. The value of the shoes was not proved by defendant in error.
As the contracts were fully executed except payment bv plaintiff in
error, the contracts, invoices, bills of lading, etc., which showed the
contract price, were properly received in evidence under the common
counts, and made out a prima facie case that the contract price was the
value.
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6. Plaintiff in error, asserting that it had lost orders from its custom
.~rs by: re~son of defendant in error's delays in shipments and failures
In de!1Vermg goods that came up to contract, offered to prove its dam
ages In the way of expenses and lost profits in connection with canceled
orders. In ruling on evidence and in charging the jury, the court sub
mitted the case on the theory that plaintiff in error was not entitled
to such damages except in those instances in which the plaintiff in
error already had contracts for the resale of shoes and then placed
orders with defendant in error to obtain shoes to fill the contracts of
which defendant in error had notice. We do not accept plaintiff in
error's theory that a manufacturer who takes an order from a whole
saler in the ordinary course of business, without any notice except
that implied from receiving the order, namely, that the wholesaler ex
pects to use the goods as part of his stock in trade to offer to his
customers, is liable for the profits which the wholesaler might have made
in his business if the manufacturer had not failed in his obligation re
specting time or quality. An inquiry into such possible profits involves
matters within the exclusive control of the wholesaler, subsequent to
the original contract, such as the fixing of prices and terms of credit
on resale, and also involves collateral matters respecting the solvency of
the wholesaler's customers and their true reasons for canceling orders.
Both are good grounds for refusing to go into the inquiry in the
absence of evidence which establishes the manufacturer's express or
implied consent so to put himself in the wholesaler's hands. 2 Suther
land on Damages (2d Ed.) §§ 662-666, 672. Plaintiff in error was
permitted to introduce evidence of diminished value both from delay
and from inferior quality.

Other assignments of error either are not supported by the record or
are waived by failure to present them in argument.

The judgment is affirmed.

INLAND STEEL CO. v. KACHWINSKI.

(Circuit Court of Appeals, Seventh Circuit. January 2, 1007.)

No. 1,306.

1. MASTER AND SERVANT-INDIANA FACTORY ACT-DUTY OF E11PLOYER TO GUARD
MACIUNERY.

Section 9 of the Indiana factory act (Burns' Ann. St. Ind. 1\)01, § 70S7i),
which provides that "all vats, pans, saws, planers, cogs, gearing, be:ting,
shafting, set screws and machinery of every description therein shall be
properly guarded," as construed by the Supreme Court of the state, ap
plies to any kind of machinery which is alleged and proved to be of the
same kind as a vat, pan, saw, etc., with respect to danger of operation
and practicability of erecting guards.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 34, Master and Serv
aut, §§ 228-231.

Assumption of risk incident to employment, see note to Chesapeake &
O. R. Co. y. Hennessey, 38 C. C. A. 314.]

2. SAME--AcTIO" FOR INJURY OF SERVANT-DEFENSE OF ASSUMPTION OF RISK.

Under the Indiana factory act (Burns' Ann. St. Ind. 1901, § 7087i), which
requires owners to guard machinery, etc., as construed by the Supreme
Court of the state, an employer cannot set up the defense of assumptio.tl
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of risk to an action to recover for a personal injury resultlng from the
failure of such employer to obey the law.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 34, Master and Serv
ant, § 545.1

In Error to the Circuit Court of the United States for the District
of Indiana.

Defendant in error, plaintiff below, recovered a judgment on account of per
sonal injuries.

~'he alleged negligence was defendant's failure to comply with section 9 of
the Indiana factory act (section 7087i, Burns' Ann. St. 1901), which reads as
follows: "Sec. 9. It shall be the duty of the owner of any aforesaid estab
lishment, or his agent, superintendent or other person in charge of the same,
to furnish and supply, or cause to be furnished and supplied therein, in the
discretion of the chief Inspector, where machinery is used, belt shifters or
other safe mechanical contrivances for the purpose of throwing on or off beltS
or pulleys; and whenever possible, machinery therein shall be provided with
ioose pulleys; all vats, pans, saws, planers, cogs, gearing, belting, shafting, set
screws and machinery of every description therein shall be properiy guardeD,
and no person shall remove or make ineffective any safeguard around or at
tached to any planer, saw, belting, shafting or other machinery, or around any
vat or pan, while the same is in use, unless for the purpose of immediately
making repairs thereto, and all such safeguards shall be promptly n~placed.

By attaching thereto a notice -to that effect, the use of any machinery lllay
be prohibited by the chief inspector should such machinery be regarded as
dangerous. Such notice must be signed by the chief inspector, and shall
only be removed after required safeguards are provided and the unsafe and
dangerous machine shall not be used in the meantime. Exhaust fans of suf
ficient power shall be provided for the purpose of carrying off dust from PlI1cry
wheds and grindstones ano dust-creating maellinery frol11 establishments wherp
used. 1'\0 person under sixteen years of age, and no female under eighteen
years of age, shall be allowed to clean machinery while in motion."

Plaintiff was a workman at defendant's plant, engaged in breaking scrap
iron and steel into smaller bits. By means of a fixed derrick a large steel
ball was raised to a considerable height and allowed to fall upon the serap that
had heen piled beneath. About 40 feet from the drop was a small shed of inel!
boards. Into this plaintiff was aecustomed to retire to pull the rope that re
leased the raised ball. Large pieces of iron frcquently were hurled farther
than the shed. Prior to the day of the injury the shed had been penetrated
by these missiles. Plaintiff had heen at this work for three or foul' monthe",
and was familiar with the conditions. The injuries complained of werc raus
ed by a large piece of iron hursting through the shed and striking plaintiff.
The complaint alleged that it was practieable to afford protection either hy
inclo~ing the drop or by building the shed of heavy materials.

Under the as~ig11ments of errol' defendant presents these questions: Was
there sufficient evidenee in support of the allegntion that it was prartirahle
to inrIose the drop? Does the Indiana factory act apply? Does that act cut
off the defense of assumption of risk?

Frank M. Cox, for plaintiff in error.
F. N. Gairt, for defendant in error.
Before GROSSCUP, BAKER and SEAMAN, Circuit Judges.

BAKER, Circuit Judge (after stating the facts). 1. As the act, if
applicable, did not require defendant to construct a guard that would
seriously impair the usefulness of the drop, plaintiff was obliged to
plead and prove that it was practicable for defendant to afford him
protection. But, if it were conceded that defendant's evidence concern
ing the practicability of inclosing the drop so far overbore plaintiff's
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tha~ 11" qUf"5t:on for the jury was left, the case would be unaffected,
because there was ample proof that it was entirely feasible to build a
safe shed, and this issue was fully presented to the jury in the court's
instructions.

2. The question is whether the drop is included in the provision
which requires the guarding of "all vats, pans, saws, planers, cogs,
gearing, belting, shafting, set screws, and machinery of every de
scription." Undoubtedly this drop comes within the proper definition
of a machine. And, in Green v. American Car & Foundry Co., 163
Ind. 135, 71 N. E. 268, a drop of this character was held to be within
the statute. Inasmuch as the construction adopted by the Supreme
Court of Indiana is of binding force here, defendant concedes that the
question now under consideration is at an end, unless the Green Case
has been invalidated by later decisions. Two are cited as having that
effect. Laporte Carriage Co. v. Sullender, 165 Ind. 290, 75 N. E. 277,
and National Fire Proofing Co. v. Roper (Ind. App.) 77 N. E. 370.
Since it is the duty of the Appellate Court of Indiana to follow, and
not to subvert, the Supreme Court's interpretation of the statu+e, the
Roper Case may be passed on the assumption that the court did not
undertake to exceed its authority. Is the Green Case overthrown by
the Sullender? Certainly not by any expression of disapproval. The
Sullender Case rests on questions of pleading. The first paragraph of
complaint was held to state no cause of action either under the statute
or at common law. In the second paragraph the alleged negligence
consisted in leaving unguarded an emery belt which was used as a
metal polisher. The emery belt was a polishing machine, and did
not come within the designation of "belting" in the act. Attention
\vas called to the fact that the pleading did not show whether the op
eration of the machine was attended with danger, nor whether it was
practicable to construct guards without rendering the machine useless
for the purpose for which it was in+ended. Therefore, in the absence
of such averments, the emery belt could not properly be included in
the general phrase, "and machinery of every description," which by the
rule of ejusdem generis must be limited to machinery of the same na
ture as that of the appliances specifically enumerated. Now, in our
view of the Sullender Case, the Supreme Court of Indiana did not
mean, as defendant seems to insist, that a vat or a pan is a machine.
or that no recovery could be had for leaving unguarded a machine
unless that machine was some sort of a vat, or some sort of a pan, and
so on. If that were intended, it would have been idle to reverse the
case with leave to Sullender to supply the averments respecting the
danger of operation and the practicability of furnishing guards. Tn
our judgment, therefore, the Sullender Case does not antagonize the
Green Case, but accords with it in sustaining the view that "machinerv
of every description" may be brought within the statute by averring
and proving that the machine in question is of the same kind as an
unguarded vat, pan, saw, etc., with respect to danger of operation am!
practicability of erecting guards.

3. Concerning assumption of risk, the Supreme Court of Indiana,
in considering the effect of the mining act, which is similar to the fac
tory act, made the following pronouncement:
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"Freedom of contract should not be lightly interfered with. As a general
rule, the right of contracting as one sees fit stands nntrammeled. But the
state has power to restrict this right in the interest of pnblicheaith, morals,
and the like. When, in the present case, it is pointed out that the Legislature
has failed in terms to deny the employe's right to assume the risks from his
employer's disregard of the statute, the question is not ended. If the Legisla
ture has clearly expressed the public policy of the state on a matter within its
right to speak upon authoritatively, and if that public policy would be sub
verted by allowing the employe to waive in advance his statutory protection,
the contract is void as unmistakably as if the statute in direct words forbade
the making of it. '" '" '" The purpose of this statute to promote the safety
of miners being clear, and the right of the Legislature to pass it being un
questionable, [he court should not declare it a dead letter. If the employer
may avail himself of the defense that the employe agreed in advance that the
statute should be disregarded, the court would be measuring the rights of the
persons whom the lawmakers intended to. protect by the common-law standard
of the reasonably prudent person, and not by the definite standard set up by
the Legislature. 'I.'his would be practically a judicial repeal of the act. It is
no hardship to the employer to disallow him a defense based on an agreement
that he should violate a specific statutory duty. His sure protection lies in
obedience to the law." Davis Coal Co. v. Polland, 158 Ind. 607, 62 N. E. 492,
92 Am. St. Rep. 319.

And the same doctrine was applied to the factory act in Monteith v.
Kokomo, etc., Co., 1;'59 Ind. 149, 64 N. E. 610, 58 L. R. A. 944.

The judgment is:
Affirmed.

SMITH v. NOR'rH GER:\IAN LLOYD S. S. CO.

(Circuit COlll't of Appeals, Second Circuit. January 10, 1907.)

1'\0. 143.

'SHIPPING-Loss OF PASSENGER'S BAGGAGE-LIMITATION OF LIABILITY.
A clause printed on the margin of a steamship ticket, headed "Notice,"

limiting the liabilit~· of the vessel or owners to $100 for loss of the pas
senger's personal effects, is not a part of the contract, and does not re
lieve the owners from full liability, where it was not read by or made
known to the passenger.

[Ed. Note.-Limitation of owner's liability, see note to The Longfellow,
45 O. C. A. 387.]

Appeal from the District Court of the United States for the Southern
District of New York.

For opinion below, see 142 Fed. 1032.
Joseph Larocque, Jr., and Choate, Hanford & Larocque, for appel-

lant.
E. B. Hill and Grant Squires, for appellee.
Before WALLACE, LACOMBE, and COXE, Circuit. Judges.

PER CURIAM. We are unable to distinguish this case from The
Majestic, 166 U. S. 375, 17 Sup. Ct. 597,41 L. Ed. 1039, except that
the notice is printed on the front, instead of the back, of the ticket.
It is to be observed, however, in the case cited that the "Cabin Passen
gers' Contract Ticket" was prefaced by the following statement: "The
Notices to Passengers below, form part of and must appear on each
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contract ticket." Moreover, such "Notices to Passengers" thus printed
below ended (at the foot of the sheet) with the words in bold type, "See
back," and were continued on the back. That decision in effect holds
that, unless the condition relied upon is included in that part of the
"Ticket Contract" which contains the agreement to transport and is
signed by the agent of the carrier, it is merely a notice. The notice in
this case is on the face of the ticket, but is in the margin and not in
cluded in that part of the ticket.

On the question of fact we agree with the District Court.
Decree affirmed, with interest and costs.

- --

DUl'ILAP v. WILLBUANDT SUUGICAL ~iFG. CO. et al.

(Circuit Court of Appeals, I~ighth Circuit. ~ovel11ber 30, IDO(j.)

No. 2,312.

1. PATENTS-INFRTNGEMENT-A,T<nIIZER. .
'rhe Dunlap patent, ::'\0. 48:1,435, for an atomizer, claim 2. the principal

feature of which is that the tube which enters the bottle is made in tbree
separate parts, to facilitate cleansin!;, one of which parts is a hollow coup
ling uniting the otber two, is not entitled to a broad construction, and, as
limited by the prior art and the language of tile claim. each of the three
parts of the tube described is an essential element of such claim, and it is
not infringed by a structure in which the tUbe is made in two parts di
rectly joined together.

2. SAME-CONSTRUCTIOX-SCOPE OF CLAnrs.

A patentee is entitled to every function his dcvice will lWrfnl'lll, thougll
he was ignorant of it when he procured his patent, but 1)(' secures no pat
ent on the function. and the discovery of a IWW one in tlw patented de
vice does not operate to enlarge or broaden the letter of his claim, which
is the measure of his rights.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, §§ 241
247.]

3. SAME-INFRTNGE1lENT-ATmnzER.

The Dunlap patent, No. 620.8!l5, for an atomizer or vaporizing apparatus,
claims 2 and 3 are void for anticipation. Claim 8 hcltl not infringed.

4. TRADE-MARKS AND TRADE-NA1fES - UNFAIR CmlPETITION - SIMILARITY IN
ApI'EARANCE m' ARTICLES.

Evidence considered, and held to support a finding that a defendant waR
not cbargeable with unfair competition in making, advertising, and sell
ing an atomizer similar in appearance to complainants'. which was not
protected by any trade-mark or design patent, wbere the names given tbe
two devices were different, and each was indelibly stamped with the name
and address of the manUfacturer, and there ,yas no eYidence·of an intent
to deceive purchasers.

Sanborn, Circuit Judge, dissenting.

Appeal from the Circuit Court of the United States for the Eastern
District of Missouri.

Fred L. Chappell, for appellant.
Geo. E. Waldo, for appellee.
Before SANBORK, VAN DEVANTER, and HOOK, Circuit

Judges.
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HOOK, Circuit Judge. This is an appeal from a decree rendered
upon final hearing dismissing the complainant's bill. The suit was
brought by Dunlap against the. manufacturing company and \ViIl
brandt, its president and manager, for an injunction and an accounting
because of an alleged infringement of letters patent No. 483,435 issued
September 27, 1892, to Dunlap, for new and useful improvements in
atomizers, and of letters patent No. 620,895, issued to him on March
14, 1899, for new and useful improvements in atomizers and vaporizers
and apparatus pertaining to the same. There was also embodied in
the bill a charge of unfair competition as distinguished from the alleged
infringement of the patents.

1. As to the first patent in suit: The controversy, so far as con
cerns this patent, is confined to the second claim thereof, which is as
follows:

"(2) In an atomizer, the two-part spraying-tube having a side opening in the
!owpr member and a hollow coupling connecting the two parts, said conpling
having a side opening to register with the side opening in the tube, substan
tially as described,"

The defense is noninfringement. The device of complainant be
longs to that class of atomizers in which the spray or vapor is produced
within a closed bottle or other receptacle, and is then forced out or
withdrawn for inhalation or application. The upper end of the tube,
which is designed to be inserted in the bottle containing the liquid to
be vaporized, is screwed into the lid or covering of the bottle, and the
lower end is immersed in the liquid, but does not quite touch the bot
tom. Air under pressure is forced into the tube at its upper end and
proceeds downward through the passage therein, through a continuing
passage in the coupling, and thence out throug-h the side openings in
the coupling and the lower tube. The exit of the air is above the level
of the liquid at the bottom of the bottle. The lower end or nipple of
the coupling is beveled on one side, and the space betwet>'l the beveled
surface and the inner surface of the lower tube forms ",11 extension,
so to speak, of the passage in the lower tube, upward to the opening
in the side thereof. The downward and lateral rush of the air across
the opening formed by the beveling of the coupling creates a partial
vacuum and causes the liquid to rise in the lower passage, and it is
then blown forcibly outward through the side opening in the tube and
against the side of the bottle, so transforming it into spray or vapor.
The structures handled by defendants which are alleged to contain in
fringing features are known as the "Eureka Nebulizer" and the "Mul
tiple Comminuter." The latter may be dismissed from special con
sideration in this connection because we are of the opinion that it con
tains no infringing device if none can be found in the nebulizer. There
is such similarity that it will be sufficient, for this branch of the case,
to confine our consideration to the tube of the eureka nebulizer. This
tube is composed of but two pieces which are connected by means of
a screw joint. It has no separable coupling, and in this respect differs
from the tube of complainant. The atomizing part of the structure,
the part where the openings in the air and liquid passages come to
gether, is in the lower member of the tube and not in a coupling. The
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atomizing device is wholly complete in the lower member of the tube.
The upper member, which is detachable, performs no function in the
atomizing; its office being merely to conduct the air to the lower por
tion of the tube.
....The complainant was by no means a pioneer in the art to which his

patent relates. Devices for atomizing liquids were well known years
before he entered the field, and they involved the use of tubes for the
conduct of air under pressure to a contact with liquids for the atomiz
ing process. There are three patents preceding that of complainant
which exhibit atomizing tubes not greatly dissimilar from that of the
defendants. The Lighthill patent, No. 365,265, June 21, 1887, shows
an atomizer or nebulizer in which the air and liquid tubes are integral
and constitute substantially a single straight stem. The vertical air
passage at its lower end takes an abrupt turn to the horizontal, and
terminates with an opening in the side of the tube close to the upper
exit of the liquid passage. In the Shurtleff patent, 1:\0. 379,611, March
20, 1888, there is also an atomizing- tube in a single piece which differs
in shape, but the operation of which is like that of Lighthil1. In the
Semple patent, No. 290, 486, December 18, 1883, for improvements il~
inhalers, an air and a liquid tube are shown, and whether they should
be fastened together or remain separate is expressed to be a matter of
preference. Its operation is similar to that of Lighthill and Shurtleff.
Other patents appear in the record indicating the stage of the art, but
none of the structures described are sufficiently similar to those here
involved to require description. .

In view of the state of the prior art the complainant is not entitled
to a broad construction of his claim. He came into a field already ex
plored, took a single-piece atomizing tube and divided it into three ad
justable parts for convenience in cleansing, and incidentally arranged
the discharge openings in conformity therewith. He specified five dis
tinct elements in his structure: (l) The upper tube member; (2)
the lower tube member; (3) the hollow coupling; (4) the side opening
in the hollow coupling registering with (5) the side opening in the
lower member. It is altogether clear that complainant made the sep
arability of his structure into three parts, the dominant feature of his
claim. His reason for doing so is thus clearly expressed in his specifi
cation:

"The object of my invention Is to produce a simple atomizer which is durable
and comparatively inexpensive, which may be easily operated so that a patient
may get the fuB benefit of the spra;l', which is not liable to corrode, which
may be easily taken apart or put together, and \vhich, in consequence of Its
easy separableness, may be conveniently used for producing balsamic sprays,
llS solutions containing balsam are apt to clog spraying-tubes, and my inven
tion provides for easy cleaning."

None of these declared objects are subserved by the arrangement of
the discharge openings within the tube. In the defendants' device two
of the complainant's elements are lacking, namely, the hollow coupling
and the side opening in the hollow coupling registering with a similar
opening in the lower tube member. The complainant calls his device a
"two-part spraying tube with a hollow coupling," but it is really com
posed of three. The third is the coupling itself, and it is indispensable

151 E'.-15
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to the physical union of the other two and to the operation of the de
vice as a whole. Moreover, from the standpoint of the patent, the
division of the tube into three separable parts is not a mere unnecessar.\i
detail of construction that may be dispensed with by the complainant.
It is put forward as an important and'emphas;zed feature, and is called
for by the declared purpose of his structure. He says that solutions
«::ontaining balsam are apt to clog the tubes, and that on account of its
separableness "my invention provides for easy cleaning." Of course,
there are cases in which, in determining whether a subsequent device
infringes, it is unimportant whether it is made in two pieces instead
of three, or whether a member is mechanicallv attached to the remain
der of the structure or is made integral with it. Examples of such
cases are Clough v. Barker, 106 U. S. 166, 1 Sup. Ct. 188, 27 L. Ed.
134; Standard Caster & Wheel Co. v. Caster Socket Co., 51 C. C. A.
109, 113 Fed. 162; Mabie v. Haskell, 2 Cliff. 507, Fed. Cas. No. 8,65:3.
They are, however, inapplicable to a case in which the very divisibility
into parts or in which the particular method of attachment constitutes
the law of the structure or is declared or appears to be of the essence
of the supposed invention. This distinction is made apparent by the
Castor Socket Case, supra, in which there was a patent for an improved
socket for receiving the shank of a furniture caster. The socket was
divided longitudinally into two equal parts which in use were put to
gether and driven into a prepared opening in a furniture leg. The inner
side of one of these halves was provided with an integral tongue or
spring which pressed against the castershank, and thus prevented the
caster from falling out of its own weight when the furniture was raised
from the floor. It was held that this patent was anticipated by an old
er one in which the socket was divided into halves, each containing a
tongue or spring "riveted on the inside." It is apparent that it was
immaterial for the purpose of the structure whether the spring was
riveted to or made integral with one of the other parts. The same dis
tinction appears in the Shoe Last case. Mabie v. Haskell, supra.
The peculiarity of the shape of the shoe last was the characteristic
feature of the invention, and not whether it was divisible into two or
into three sections. The invention consisted of the elevation of the
toe and the drawing in of the upper part of the last at the back above
the heel; the result being that in a shoe formed on such a last the heel
of the wearer would not move up and down and the leather of the
upper would fit without wrinkling. The patented last was made in
three sections, while that of the infringer was made in two, but the
claim of the patentee was not for a combination consisting of a number
of elements. 'Whether the last was made in two or in three sections
was immaterial in securing the object of the patentee.

The complainant here, invoking the doctrine of equivalents, claims
that the defendants' tube composed of two members without a separable
coupling is mechanically the same as his. It is no doubt true that the
mere joinder of two elements into one integral part or the separation
of one part into two may be an infringement if the change in the struc
ture accomplishes the same results in substantially the same way; but
we are of the opinion that this rule does not help the complainant. The
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complainant took an old device, a single atomizer tube, and divided it
into three parts so that the clogging from the use of the balsamic solu
tions could be expeditiously remedied. If this called for the exercise
of the inventive faculty, the scope of the invention is very narrow and
the complainant's rights in respect of protection from equivalent struc
tures are correspondingly limited. He is protected only against those
structures that embody the very device he describes and those that are
mere colorable evasions. National Hollow Brake-Beam Co. v. Inter
changeable, etc., Co., 45 C. C. A. 544, 106 Fed. 693. The complain
ant's claim that his patent covers atomizer tubes made in two parts
without any connecting hollow coupling is admissible only by according
to it a broad and comprehensive construction such as it would be en
titled to were it a pioneer in the art to which it relates. With equal
reason his patent might be extended a step further and be held to
include tubes made in a single unseparable piece. Indeed, the com
plainant testified in the closing of his case that, giving his patent a
broad interpretation to which in his judgment it was entitled, a single
piece tube containing the air and liquid passages and discharge open
ings like those of defendants' structure would embody the second
claim of his patent. And he said in respect of his own patent that the
question of separate or integral construction of the hollow coupling
was a matter of variation in details of mechanical construction. The
arrangement of the air and liquid passages and of the discharge open
ings was then for the first time put to the front as an important element
of the invention. This is a belated conception of the claim of the pat
ent. The only suggestion of it in the claim or in the specifications
is the statement that the coupling has a side opening which registers
with a side opening in the lower tube, but in no other way was it
foreshadowed that a claim was made for a registering of the discharge
openings within the walls of the tube, and in no way whatever was it
suggested that a claim was made for any particular arrangement of the
air and liquid passages. When complainant first testified as an expert
in his own behalf, and was closely cross-examined as to the various
structures, including his own, their parts, similarities, differences, func
tions, and results, he did not refer to these features as having a special
significance. It was afterwards said, however, and is now urged, that
the interior arrangement of his tube is particularly important and is
valuable, in that it requires less force of air to bring the solution up
the lower tube to the point where it is atomized than was the case
with the older structures. A patentee is entitled to every function
his device will perform, though he was ignorant of it when he procured
his patent. But he secures no patent on the function, and a discovery
of a new one in a patented device does not operate to enlarge or broaden
the letter of his claim. It is the claim which measures the rights of
the patentee, and that which is not claimed is, so far as the particular
patent is concerned, dedicated to the public. There is nothing in the
patent here which entitles the complainant to any novel or particular
arrangement of the air and liquid passages; and, if it can be said that
the claim covers a new arrangement of the discharge openings as dis
tinguished from the air and liquid passages, it must be answered that
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it was expressly claimed in connection with a hollow coupling which he
made indispensable and which is not found in the defendants' structure,
and that the very narrow character of the complainant's advance over
the prior art does not authorize the broad construction for which he
contends.

2. The second patent in suit: The charge is that the defendants
have infringed claims 2, 3, and 8. The defenses are invalidity and non
infringement in respect of claims 2 and 3, and noninfringement in re
spect of claim 8. The claims are as follows:

"(2) In an atomizer or vaporizing apparatns the combination of an atomiz
ing device; a chamber or receptacle for the storage of the atomized vapor; a
tuhe or nozzle leading therefrom; means for controlling the passage from said
chamber so that the vapor can be stored and delivered under pressure for
rapid or extensive use, as specified.

"(3) In a vaporizer or atomizer apparatus the combination of a suitable
atomizer; a chamber for storing the atomized vapor under pressure; a valved
outlet constructed to open and close in rapid succession to control the discharge
therefrom for the purpose specified."

"(8) In an atomizer or vaporizer the combination with an atomizing or va
porizing device of a receiver provided with an outlet, a valve for closing the
outlet of the receiver having a suitable stem, the valve-stem being provided
with a head at its outer end and with a collar or shoulder a short distance
therefrom, and an adjustable stop, through which the portion of the valve
stem 'between the head and shoulder or collar workS, substantially as de
scribed."

The subject-matter of the patent as exhibited in the claims above set
forth is an apparatus designed for the treatment of diseases of the ear,
nose, throat, and lungs by means of vaporized medicaments under
pressure administered in either a continuous or intermittent current.
The claims in question relate to certain features of a structure which
mav be brieflv described as follows: A number of medicine flasks or
bottles are su'pported on an air supply tube, each flask or bottle being
provided with an atomizer tube communicating with the air supply
pipe; the passages connecting the air supply pipe with the atomizer
tubes being controlled by valves. All of the flasks or bottles are in
open communication with a central receiver by means of tubes; the
receiver being provided with an outlet leading to a discharge tube
which is controlled by a valve. The three claims differ principally in
the description of the means of controlling the passage of the vapor
through the discharge tube.

Methods for making and administering nebulized or vaporized med
icaments uncler pressure and the interruption of the current so as to
render it intermittent, thus producing what is properly caIleel a "vapor
massage," did not originate with the complainant. His patent was
issued March 14, 1899. The application therefor was filed April 22,
1897. In an article by Dr. George F. Hawley, published at Chicago in
the Journal of the American Medical Association of the issue of May
12, 1894, an apparatus for nebulizing nonvolatile medicaments and a
method of administering the vapor by the process of forced dilatation
was described in detail. In the same year the article was published in
pamphlet form for distribution. The apparatus which was described
and also illustrated consisted of a number of glass bottles, one for
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each kind of solution, adapted for use in connection with a compressed
air receiver. A valve at the top of each bottle was provided with in
let and outlet ports capable of being opened or closed by turning a
faucet. The inlet port of each bottle was connected with the compressed
air receiver and also with an atomizing tube descending into the bottle.
By turning the faucet the compressed air passed into the bottle and
down the tube, producing vapor in the manner we have already men
tioned in connection with the first patent in suit. To the outlet port of
each bottle was attached a flexible tube ending in a mouthpiece or
nozzle. Through these tubes the vapor under pressure communicated
through the bottle from the compressed air receiver was forced into
the passages and cavities of the body to be treated by a process of dila
tation. The author also described in detail the process of vapor mas
sage by changing the continuous current of vapor into one that was
intermittent, and this was accomplished by the rapid manipulation of
the passages of the body into which the vapor was introduced. This
process he called "massage." Thus he says:

"The undulations of the impacted nebula will render the mouth of the
Eustachian tube more patent and act as a massage on the diseased tissues of
the midlde ear, equalizing the circulation and tending to break up adhesion of
the ossicles by causing them also to vibrate."

Again:
"In my practice, however, In massaging the diseaRed, paralyzed, atrophied,

or hypertrophied tissue and in dilating the Eustachian tubes, and in medicat
ing and breaking up adhesions in the middle ear. the best results have been
obtained by using a pressure of from 30 to 50 pounds."

Again:
"But nebula, impacted from nonvolatile medicaments and administered by

forced dilatation with gentle but rapid vibration, offers the only safe and ef
ficient method for medicating and massaging the middle ear."

The assertion by the complainant that he discovered a novel method
of treatment which may be termed "vapor massage" is in view of this
article which preceded his entry into the field certainly unfounded.
The method is particularly described and the term "vapor massage" is
plainly suggested by the language of the article; and it required no
inventive faculty to discover that the desired intermittent effect of the
current of vapor could also be produced either by compressing and
releasing the discharge tube if it were sufficiently pliable, or by the'
manipUlation of a control faucet at the top of the storage bottle. If, in
the apparatus which the author of the article described, there had been
a valve in the discharge pipe constructed to open and close rapidly, and
to thus control the discharge of the vapor, it would have completely
anticipated the second and third claims of complainant's patent.

In the Emery patent, Ko. 19G,.20G, October 1G, 1877, the apparatus
is adapted, among other things, to the treatment of weak or diseased
lungs. It shows a storage chamber for vapor or air, medicated or pure,
under pressure, in connection with a separate receptacle for water,
medicated liquid, gas, or any suitable substance or composition where
with it is desired to saturate or charge the air in the chamber. In thi,;
receptacle is a dependent tube through which the air is forced on its
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way to the storage chamber. The outlet or discharge tube of the
chamber is equipped with a cock or shut-off as a means of controlling
the passage therefrom.

The apparatus set forth in the Kennedy patent, No. 422,802, March
4, 1890, is for medicating, compressing, and administering air into the
respiratory organs. There is a combination of a compressed air reser·
voir connecting on one side with an air pump, and upon the other with
a number of bottles in each of which is a dependent tube. The con
necting pipes into and out of the air reservoir are equipped with stop
cocks. The connection with the bottles is so arranged that air under
pressure is forced into them and down the tubes to a contact with the
contents. In each bottle is an outlet port having immediate connection
with a flexible discharge pipe, to the end of which is attached a nozzle
for insertion in the mouth or nose of the patient. The stoppers of the
bottles in which are located the inlet and outlet ports are equipped with
valve plugs. The inlet ports are larger than the outlets to assist in
the maintenance of the pressure. In the specifications it is said that
in practice the bottles "are designed for the reception of the medical
agents with which the air is intended to be medicated in the usual
manner by vaporizing small portions thereof in passing through said
agent." We therefore have in the Emery patent all of the elements of
claims 2 and 3 of complainant's patent, excepting, possibly, the atom
izing device, and substantially all of them in the Kennedy patent-an
atomizing device, a chamber for storage under pressure, a valved out
let, and a tube or nozzle leading therefrom. It is true that there is
no detailed description of the atomizing tube in either of these patents,
but none of any special structure is required by the second and third
claims of complainant's patent, and any device capable of atomizing
would suffice. It will be noticed in this connection that Kennedy
speaks of the vaporizing of small portions of the solution by the pas
sage of air under pressure through his tube. In the Kennedy appa
ratus each bottle serves the double purpose of containing the atomizing
device and constituting the storage chamber. In this respect it is sim
ilar to the eureka nebulizer, which, notwithstanding such construction
for the double purpose, the complainant contends infringes his patent.

The Robertson patent, No. 549,822, 1\ovemb::r 12, 1895, discloses an
apparatus "for atomizing, mixing, and administering liquid medicines,"
which is precisely like that of complainant, excepting that an outlet
valve is lacking. With the outlet valve of Emery or Kennedy for the
purpose of controlling the discharge of the vapor we would have in all
respects a structure built upon the lines of complainant's. There is in
Robertson's the same collection of bottles, each equipped with an at~

omizing tube of the eureka type, each connected with a tube conveying
compressed air, a large central receiver bottle in which the vapors from
the atomizing bottles are collected and mixed, and from which thev es~

cape by means of a discharge tube ending with a nipple for insertion
into the mouth or nose.

The Palmer patent, No. 386,025, July 10, 1888, is for an apparatus
for atomizing liquid by compressed air received from a reservoir.
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It shows a globe with inlet and outlet tubes entering at the side, an at
omizing device vvithin the globe; the upper part of the globe constitut
ing a storage chamber. The outlet pipe connects with a flexible hose
ending in a tip. \Vith the addition of an outlet valve this structure
would answer to complainant's claims 2 and 3.

It seems clear from the foregoing that the complainant simply pur
sued a road previously opened and improved by others, and that he
secured an old result by substantially the same means that had there
tofore been employed.

There is another matter that deserves notice in connection with these
claims. \Vhile the complainant's application was pending in the Patent
Office, claim 2 was rejected by the examiner because of anticipation
by the Emery and Palmer patents. The examiner said:

'''I'his patent [the Palmer] shows a receiving chambel' above the atomizer,
and fhere is no invention in providing the outlet from the receiver with reg
ulating means as this feature is shown in the Emery, No. WG,20G, October Hi,
1877."

And claim 3 of the patent (it was claim 4 of the application) was also
rejected on the same references, "because the cut-offs shown in Emery
may be opened and closed in rapiel succession." After amendment by
the applicant it was then helel by the examiner that claim 2 was not
changed in substance and stood rejected, and that the claim which is
now numbered 3 in the patent was also rejected on the previous ref
erences. The examiner added:

"The referenees show that it is old to store vapor under pressure and to
provide a valved outlet. The rapid operation of the diseharge valve has ref
erence to the illallner of using the apparatns and not to its eonstruction."

In this connection attention is directed to the action taken with refer
ence to claim 17 of the application. It was as follows:

"In a vaporing [vaporizing] inhaler the eombination of a vaporizer; a re
ceiver or chamber for storing the vapor under pressure; a delivcry pipe or
tube; a tip for said pipe 01' tube adapted to insert into the nose or mouth;
and a valve adapted to open and dose the pipe in rapid succe"siou to control
the pas~age of vapor through the pipe for the purpose specified."

Upon rejecting this claim the examiner said:
"Claim 17 is con~idered to present nothing patentable over tlJe references in

the case which show that it is old to store vapol' under pres~ul'e, to pl'ovide
delivery tubes with tips. and to have controlling valves, wbkh may be op
erated mOl'e or less ravidly."

An appeal was taken by the complainant from the action of the pri
mary examiner to the board of examiners in chief, with result that the
rejection of claims 2 and 3 was reversed and the rejection of claim 17
was affirmed. As to the latter the board said:

"Claim 17 i~ llllticipated by the Emery patent. The substitution of an old
form of tip in that device requires IlO new construction. Evcry other element
of the claim is found in such device."

Claim 17 was therefore canceled and does not now appear in the
patent. The significance of all this is that, while claim 17 of the applica-
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tion was finally disallowed on the ground of anticipation, it is precisely
the same as claims 2 and 3 of the patent. Counsel seek to avoid the
significance of this inconsistency by claiming that, while claim 17 spec
ified a vaporizer as one of its elements, it did not have among them an
atomizing tube to produce atomized vapor. In other words, he seeks
to make a distinction between a vaporizer and an atomizer. This will
not do. A vaporizer is expressed to be one of the elements of claim 17,
while in claim 2 there is specified an "atomizing device" and in claim 3
"a suitable atomizer" appears. In the production of vapor by bring
ing air under pressure into contact with the liquid, the terms "atomizer"
and "vaporizer" are used interchangeably. In complainant's first patent
he refers to the product of his atomizer as a spray which may be in
haled by the patient. In his second patent he uses the terms "atomizer"
and "vaporizer" interchangeably, and he refers to the product of his de
vice as a "spray of liquid or vapor." He also calls his atomizer or
spraying tube a "nebulizing tube." In the other patents relating to the
art the cloudlike product is indiscriminately referred to as "spray,"
"vapor," "fine atomized product," and "familiar atomized conchtion."
Dr. Hawley spoke of it in 1894 as "nebula." In the specifications in
the Palmer patent it is said:

"Although we have used the term 'atomiv.er,' it wiII be understood that in
ordinary practice, blowing in liberal quantities of warm dry air ready to ab
sorb the vapor, the liquid is in the course of the treatment evaporatell, and its
vapor mingles with the air and is cOllveyeu to the lun12;S through the illlmling
tube in the form mainly of vapor. The terms 'atomizer' and 'vaporizer' may
be used in this relation as equivalents."

The result of this is that the presumption which attends the i,sue of
a patent and of which the patentee is entitled to avail himself is in this
case seriously impaired.

Claim 8 of the second patent in suit is not infringed. The complaint
in that respect is more on account of a superficial siinilarity of con
sruction that bears on the question of unfair competition than because ot
a supposed infringement. It is conceded that the particuhr device in
defendants' structure which looks like that embodied in claim 8 has
no function whatever.

3. Embodied in complainant's bill is also a charge of unfair com
petition, in that the defendants, by copying the form of his apparatus
and by using certain phrases and catch words in advertising matter,
were deceiving the public into the purchase of their instruments unner
the belief that they were purchasin~ those of the comnlainant. The
complainant possessed no trade-mark and no design patent securing
to himself the exclusive right to the form or dress of his apparatus.
And we fail to discover in the record anv evidence of fraudulent intent
upon the part of the defendants to palm their goods off on the public as
the goods of the complainant or as manufactured under his patents.
The general resemblance was not such as to deceive the class of persons
who would naturally be expected to be interested in or to purchase ar
ticles of that character. Moreover, those of the complainant were per
manently marked as issuing from "The Globe IvIfg. Co., Battle Creek,
Michigan, U. S. A.," while those of the defendants were as indelibly
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marked "0. Q. Holman, La Grange, Il1." The name "Globe" appeared
upon the former and the name "Eureka" upon the latter. Thus far the
defendants did not offend. See Singer Mfg. Co. v. June Mfg. Co.,
163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. The literature used by
the defendants in advertising was equally distinguishable from that of
the complainant, in fact, so much so as to relieve them from the slightest
imputation of unfair dealing in that particular. In this same connec
tion the complainant complains of the use by the defendants of the
terms "vapor massage" and "multi-nebulizer," of which he says he was
the inventor and first user. But both of these terms are purely descrip
tive, the former of a method of massage described by Dr. Hawley in
1894 and the latter of any instrument composed of several atomizers,
vaporizers, or nebulizers so arranged as to be used in common and in
concert. From the mere circumstance of their use bv the defendants
we cannot infer a fraudulent intent to sell their good~ as those of the
complainant, especially since they have plainly and expressly indicated
to the contrary by the brands permanently fixed upon the appliances
they put forth and by the language of their advertising literature.

The decree of the Circuit Court is affirmed.

SANBORN, Circuit Judge (dissenting) The invention secured by
the second claim of letters patent No. 48;1,385 was not, in my opinion,
the combination of numerous mechanical elements, or the combination
of the specific parts of which the mechanical device there claimed was
composed, but it was "the two parts spraying tube having a side open
ing in the lower member and a hollow coupling connecting the two
members, said coupling having a side opening to register with the side
opening in the tube substantially as described." The description in the
specification was that the upper or air tube should be connected to the
lower or liquid tube by a hollow coupling \'lith a nipple at each end,
which might be screwed into the respective tubes, and that the nipple
which entered the lower tube should be flattened on one side and
should be provided with a side opening which should register with a
similar side opening in the liquid tube. This specification disclosed two
new things: (1) A spraying tube in which the atomizing blast was:
applied to the liquid within, instead of without the liquid tube; and (2)
a spraying tube separable into three parts in lieu of one separable into
two parts or of one made in a single piece. The purpose of the im
provement was to better atomize liquids. This end was accomplished
by applying the blast of air within the tube which contained the liquid,
instead of without it, as had been done previous to this invention. The
location and reg-istering of the side openings in the air tube and the
liquid tube condi'ioned this improvement, and it was unaffected by the
union or separation of the various parts of the spraying tube. The
question which the patent presents becomes, therefore, really a question
of construction. If it be interpreted to secure a spraying tube composed
of three separable parts, it is clearly void for want of invention, for,
where, as in the case at bar, the performance of the function of the de
vice is unaffected thereby, the division of a spraying tube into two or
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three parts or the construction in a single piece of one formerly mack
in several parts exhibits no invention. Bundy Mfg. Co. v. Detroit Time
Register Co., 94 Fed. 524, 538, 36 C. C. A. 375, 389; Mabie v. Has
kell, Fed. Cas. Ko. 8,653; White v. Walbridge rC. t.) 46 Fed. ~26.
If, on the other hand, the patent be construed to secure the novel
device which is described in the specification and claimed in the second
c1.,im whereby the blast of air is applied to the liquid within, instead
of without the liquid tube, it mav be sustainec~; for there was no such de
vice or applicaticn in the prio; art, and the evidence is that the same'
amount of atomizing may be produced with this device with one-half
the power required to produce it bv the use of the old devices, such as
those of Lighthill, Shurtleff, and Semple, by means of which the blast
was applied on the outside of the liquid tube by driving it across an
orifice therein. Patents are contracts between the government and the
inventors, and in C2.ses of ambiguous terms or of doubtful validity that
construction which sustains and vitalizes should be preferred to that
which strikes down and paralyzes them. Reece Button-Hole Machine
Co. v. Globe Button-Hole Mach. Co., 10 C. C. A. 194, 198, 61 FeeL 958,
902; Consolidated Fastener Co. v. Columbian Fastener Co. (C. C.) 79
Fed. 795, 798; American Street Car Advertising Co. v. Newton Street
Ry. Co. (C. C.) 82 Fed. 73.2, 736; :YIcSherry Mfg. Co. v. Dowagiac
Mfg. Co., 4J C. C. A. 627, 633,101 Fed. 716, 722.

As the patent in hand is susceptible of two interpretations, one that
it is a patent for the construction of a spraying tube in two or three
parts instead of in one or two parts and is therefore void for want of
invention, and the other that it is for a new and useful mechanical
device whereby the liquid may be more efficiently and economically at
omized within than it had theretofore been without the liquid tube
and it is therefore valid, the latter interpretation should be preferred
to the former. This seems to me to be the natural and rational con
struction of the patent, also, because it is the only one which secures
the improvement in the spraying tube which affects its function. The
registering side openings in the air tube and the liquid tube facilitate
the atomizing of the liquid and constitute the improvement, while the
union or separation of the parts of the spraying tube in no way affects
the improvement or the facility of performance of the function of the
·device.

It is said that the patentee did not describe and claim this function
()r use of his device in his specification or claims. But he clearly de
scribed and claimed his mechanical device which performed this func
tion. He told how to construct and operate it, and no one can make
and operate it in the way he described and avoid its performance of this
useful function better than any preceding device, and the fact that
the defendants have adopted this device in preference to all which pre
ceded it is a demonstration of this fact. The complainant claimed
this spraying tube with these side openings substantially as described,
and it was described in the specification with a hollow air tube flattened
on one side inserted in the liquid tube, and provided with a side opening
into the liquid tube, which registered with the opening in the latter into
the glass globe, so that the application of the air blast could not fail-
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to atomize the liquid within the liquid tube. The words "substantially
as described" refer back to the specification, and the specification and
the claim must always be read together to ascertain the actual invention
the patentee made and to protect him in its use. Seymour v. Osborne,
11 Wall. 516, 547, 20 L. Ed. 33. If the spraying tube is made as the
patentee describes it in his specification and claims it in his second
claim, it becomes a device to atomize the liquid within the liquid tube
by means of the registering side openings there described and claimed;
and when one has plainly described and claimed his mechanical device
and has secured a patent for it he has the right to every use to which it
can be applied, to every way in which it can be made to perform its
function, whether or not he described, claimed, or was aware of these
uses when he claimed and secured his monopoly. Roberts v. Ryer, 91
U. S. 150, 157, 23 L. Ed. 267; Miller v. Manufacturing Co., 151 U. S.
186, 201, 14 Sup. Ct. 310, 38 L. Ed. 121; Goshen Sweeper Co. v. Bis
sell Carpet-Sweeper Co., 72 Fed. 67, 19 C. C. A. 13; Frederick R.
Stearns & Co. v. Russell, 85 Fed. 218, 226, 29 C. C. A. 121, 129; Manu
facturing Co. v. Neal (C. C.) 90 Fed. 725 ; Tire Co. v. Lozier, 90 Fed.
732, 744, 33 C. C. A. 255, 268. These rules of law have forced my mind
to the conclusion that the true construction of the second claim of this
patent is that it secures the mechanical device with the side openings
there claimed and described in the specification whereby the liquid is
atomized within the liquid tube by means of the registering openings
in the air tube and the liquid tube. This device was novel. The pat
entee was the first to conceive, to describe, or to use it. It was useful,
so useful that the efficiency of the spraying tube was doubled thereby, so
useful that the defendants preferred to appropriate it to using any of
the prior devices whereby the liquid was atomized without the tube, and
it was in my opinion patentable.

The only improvement in this patented device which affects the
function, the principle, the mode of operation of the spraying tube was
the side opening from the air tube into the liquid tube registering with
the side opening of the liqn 1 tube into the globe. This improvement
the defendants have appropnated, and in my opinion they have thereby
infringed the complainant's patent. It is true that they have made
their spraying tube in two parts, while the tube described by the com
plainant is composed of three parts. But the union or separation of the
parts neither conditions nor affects the invented improvement, which is
conditioned alone by the location of the registering side openings,
and which is the same in construction and in effect in the spraying tube
of the defendants and in that of the complainant. No broad significa
tion of the doctrine of mechanical equivalents is required to bring this
appropriation within its meaning. The defendants have appropriated
the very device and improvement which the patentee described and
claimed, the device of the registering side openings whereby the air
blast was conducted through the side opening in the air tube into the liq
uid tube at a point opposite the side opening in the liquid tube whereby
it atomized the liquid within the liquid tube instead of without it. The
second claim of this patent is not, in my opinion, a claim for the
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combination of' the various parts,· tubes, or holes, which constitute the
spraying tube of the patentee, nor is the form of the tube nor the num
ber of its pCJrts the distinguishing characteristic of the invention here
patented. The invention claimed and secured is the mechanical de
vice whereby the liquid is atomized by means of the registering side
openings within the liquid tube, and the defendants may not lawfully
escape their infringement of this patented invention by the form of the
tube or by the separation or union of its parts which they use while
they appropriate as they do the principle, the mode of operation, and
the identical means described by the patentee whereby they accomplish
the improved result which he attainecl. Columbus vVatch Co. v. Rob
bins, 64 Fed. i\84, :397. 12 C. C. A. 174, 187; New Departure Bell
Co. v. Bevin Bros. :YIfg. Co. (C. C.) Gel: Fed. 859.

Claims 2 ancl :3 of letters patent No. 620,895 are for the combination
of an atomizer, a chamber for the storage of vaporized medicaments
under pressure, a tube or nozzle leading therefrom, and means of con
trolling the passage from the chamber, so that the vapor can be stored
and delivered for extensive or rapid use.

The absence from a combination of a single essential element of the
patented combination is fatal to it as an anticipation and relieves it
of infringement. In my opinion the patents pleaded as anticipations
are not such for the following reasons: The patent to Emery lacks
the essential elements, an atomizer and a chamber where the vapor ma)'
be stored. Emery's chamber for compressed air has no valve or other
device in the tube which conducts the air to the chamber whereby it can
be kept from returning, and it has no device whereby medicaments may
be atomized and then introduced into the chamber or stored therein.

The combination shown in the patent to Kennedy fails to ant:cipate
because it lacks the essential elements, an atomizer and means for con
trolling the passages from the chambers or bottles provided for atom
ized vapor, so that the vapor can be stored or applied under pressure.
The tubes which form the inlets to the bottles which contain the liquid
are straight pipes whose lower ends extend below the surface of the
liquid, and the only effect of applying compressed air to them is to cre
ate bubbles in the water. They neither constitute nor contain any atom
izing device. The valve plugs to these bottles are so constructed that
each opens and closes both the inlet and the outlet pipe of its bottle
at the same time, so that the combination contains no device either for
atomizing liquids or for storing vaporized medicaments under pressure.

Patent No. 549,822, to Robertson, fails to anticipate because it lacks
any means of controlling the passage of the vapor from the chambers
where it is manufactured so that it mav be stored and delivered under
pressure. There is no valve or other device Whereby the outlets from
the chamb~rs may be closed so that they do not constitute storage
chambers, but are manufacturing chambers only.

The rejection of claim 17 of the complainant's application by the
poard of examiners of the Patent Office did not estop the patentee from
sustaining his patent for the combination described in claims 2 and 3,
although it was the same combination described in claim 17, because
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he did not acquiesce in that rejection, but insisted upon his claim and
secured a patent for his combination through the allowance by the Pat
ent Office of claims 2 and 3. It is only when the inventor acquiesces
in the rejection of his claim for a patent for his invention that he is es
topped by the rejection. Kational Hollow Brake-Beam Co. v. Inter
changeable Brake-Beam Co., 45 C. C. A. 5±~, 565, 106 Feel. 693, 714.

The defendants have adopted a combination which contains all the
mechanical elements of that of the complainant and which accomplishes
the same result by substantially the same mechanical means. For these
reasons, I am unable to concur in the opinion of the majority or in the
judgment of affirmance in this case.

CONSOLIDATED RUBBER Tam CO. et al. v FIRESTONE TIRE
& HUBBER CO.

(Circuit Court of Appeals, Second Circuit. January 30, 1!J07.)

No. 223.

1. PATENTS-INVENTION-SUCOESS OF DEVICE.

'Where a patented devicp has won a position of unclwllpnged supremacy
in the commerc:ial world, a court should endeavor to snstain the patent
rathpr than defeat it.

[Ed. :Xote.-l!'or cases in point, see Cent. Dig. vol. 38, Patents, §§
22U-231.J

2. SAME-HuBBER TIRED WHEEl••

The Grant patent, No. 554,675, for a ruhher tired wheel was not an
ticipated and discloses invention. \Vhile the elements entering into the
combination are old, such combination operates to prolluce a new re
sult, or an old result in a manner which is a vast improvement over any
thing in the prior art. The tipping or rocking of the tire when subjected
to lateral pressure is a function inherent in the combination, and the
specification is so clear and explicit that no intelligent mechauic could fol
low it without securing such result. Also held infringeLl.

Appeal from the Circuit Court of the "Cnited States for the South
ern District of New York.

For opinion below, see 147 Fed. 739.
'l'he decree of the Circuit Court for the Southern District of Kew York BUS

tabled letters patent No. 554,675, issued February 18, 1896, to Arthur W. Grant,
for an improvement in rubber-tired wheels. The patent has been the subject
of extensive and protracted litigation. It has been sustaiued by Judge Thomas,
!tubber Tire \Vheel Co. v. Columbia Pneumatic Wagon Wheel Co.' (C. C.) U1
Fed.. D78, by .Judge 'Wing (unreported)!. and by Judge Newman, ConsolidateLl
Ruhber Tire Co. v. Finley Rubber Tire Co. (C. C.) 116 Fed. 629. The patent has
been held invalid by the Circuit Court of Appeals for the Sixth Circuit, Good
year Tire & Ruhber Co. v. Rubber Tire \Vheel Co., 116 Fed. 1l6:3, ,,3 C. C. A. 583;
Hubber Tire Wheel CO. Y. Victor Hubber 'l'ire Co., 123 Fed. 85, 59 C. C. A.
215, and by Judge Anderson, following the decision of the Circuit Court of
Appeals. A petition for a writ of certiorari to review the decision of the Cir
cuit Court of Appeals for the Sixth Circuit was denied by the Supreme Court,
Hubber Tire Wheel Co. v. Goodyear Tire & Rubber Co., 187 U. S. 641, 23 Sup.

1 Reversed in 116 Fed. 363, 53 C. C. A. 583.
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Ct. 842, 47 L.Ed. 345. The patent was indirectly involved in the decision of
Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co. .(C.C.) 142 Fed. 531.
The decision of Judge Platt in the Circuit Court is reported in Consolidated
Rubber Tire Co. v. Firestone Tire & Rubber Co. (C.C.) 147 Fed. 739.

Chas. C. Linthicum, Charles K. Offield, and Phillip B. Adams, for
appellant.

Border Bowman, Thos. \V. Bakewell, Charles W. Stapleton, and
Paul A. Staley, for appellee.

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

COXE, Circuit Judge. The literature of the Grant patent, in so
far as it relates to the situation before the commencement of the pres
ent action, will be found in the prior adjudications. The arguments
for and against the patent will be found admirably stated by Judge
Thomas in the Columbia Case and by Judge Lurton in the Good
year Case, respectively. To this discussion little can be added on ei
ther side. 'vVe shall endeavor, therefore, to confine our attention
mainly to the new facts and features which have been added to or
developed from the records in the earlier cases.

Grant's claims cover combinations composed of elements which,
when considered separately, were all old, but which were combined
by him to form a structure, which, for the first time, placed in the
hands of vehicle owners a perfect rubber tire. From the crudities,
oddities, total failures and partial successes which had preceded him
he constructed a tire which became popular almost from its inception.
This was not the result of chance or the haphazard selection of parts;
his success could only have been achieved by a careful study of the
scientific and mechanical problems necessary to overcome the defects
which rendered the then existing tires ineffective and useless. The
problems demanded the exercise of faculties far above those possess
ed by the skilled mechanic. Few patents have received such imme
diate and well-nigh unanimous recognition. For years carriage man
ufacturers had been making strenuous efforts in this country and in
Europe to secure a practical rubber tire. The moment Grant's
structure appeared it was adopted by all the large manufacturers and
to-day it is no exaggeration to say that no successful rubber tire can
be made without embodying the distinguishing features of the Grant
patent. Persistent efforts have been made to evade it but without
success. The tire described and claimed in the Grant patent is the
standard· rubber tire of to-day. This popularity may be accounted
for in part by the financial ability of the owners of the patent to pro
mote sales, but it was a most inconspicuous part. The hard-headed
men of trade do not place themselves in a position where they must
accept the alternative of an infringement suit or the payment of li
cense fees for the use of an article, when an equally good article may
be had for nothing. It should be and is the desire of the court in
approaching the consideration of a patent for a structure which has
thus won a position of unchallenged supremacy in the commercial
world, to endeavor to sustain rather than defeat the claims. The
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combination of the patent operates, we. think, to produce a new re
sult or an old result in a manner which is a vast improvement over
anything in the prior art. The Grant tire has the capacity, which no
other possesses, of readjusting itself, after yielding to severe lateral
strain, without tearing or abrasion of the rubber or injury to any of
the parts.

The Circuit Court of Appeals found that the new mode of opera
tion which produces this result is not mentioned in the specification
or inherent in the combination but depends for its discovery upon the
ingenuity of experts. Recognizing the rule that one who has invent
ed a structure which cannot be used without including the function
which produces the new result, is entitled to all the uses of his inven
tion whether known to him or not, the court says:

"If this tipping capacity had been pointed out and eyen this indefinite di
rection giyen by the patentee as to the mode of securing that operation, the
patent might possibly be saYed."

It now appears that the feature which secures patentability is in
herent in the patent, and the specification is so clear and explicit that
no intelligent mechanic can follow Grant's directions without securing
the tipping action which inheres in no other tire. This feature is
neither an accident nor "an obscure property"; it exists in every
wheel on which is mounted a tire which follows the teaching- of the
patent. In view of this new aspect of the case we have no reason to
doubt that on the present record the Court of Appeals of the Sixth Cir
cuit would reach a result favorable to the patent.

The complainants' expert says:
"It is absolutely impossible to adjust the tension of the wires, so that this

yielding capacity will not be exhibited in the tire."

vVe are convinced, in view of the new testimony, that he is cor
rect. The specification is addressed to those skilled in the art; it is
enoug-h that they understand it. Had the patentee attempted to point
out the minute details of the elements making up his combination
such as the quality and degree of elasticity of the rubber, the material,
size, strength and tensility of the wires and the exact amount of
force needed to draw the wires together, he would have found him
self surrounded by difficulties even more serious than those which
now confront him. He chose to leave these details to the intelligent
operator with the assurance that such a one would possess sufficient
knowledge to -draw the wires tight enough to hold the rubber firmly
in the channel, but not tight enough to break them. Nothing more
was required, for a tire so secured would necessarily have the ca
pacity of reseating itself. when subjected to unusual lateral strain and
would infringe the claims. The entire prior art was before the skill
ed workman to the same extent as if written in the Grant patent, and,
with this knowledge, it is hardly possible that he could set the tire
so that it would fail to perform the functions referred to, unless he
deliberately purposed to make a failure. On the one hand, he would
know that he must not draw the wires tight enough to break them,
and, on the other, that he must draw them sufficiently to hold the tire
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snugly in the channel. Ordinary common sense would teach him to
do this, and if he neglected to exercise it he would find that in one
case the wires would break and in the other that the tire would rock,
and, if subjected to any unusual jolt, would roll out of the channel.
That the capacity for readjusting itself when subjected to lateral
strain is inherent in the Grant tire seems perfectly plain, and was
demonstrated at the argument even by hand pressure applied to the
tire at a point where the rubber had been cut down so as to expose
the wires. Indeed, the defendant's expert says:

"There is no doubt that when lateral pressure is applied to one side of the
exposed portion of the tire, there is a tendency to roll the tire out of the
channel. The element which materially resists this tendency is that retain
ing-wire on the side to which the pressme is applied. If this wire is suf
ficient to resist the strain, the tire cannot roll out of the channel; and the func
tion of the other retaining-wire, at the opposite side of the tire, is simply t()
hold that part of the tire in its place, in order that it may be prepared, ill its
turn, to receive lateral thrust from the opposite side."

Without discussing the subject further we are satisfied that the
description of the patent is sufficiently full, clear, concise and exact
to enable a person skilled in the art to make the Grant tire. \Ve are
also convinced that the new and useful tipping and reseating feature
is inherent in the structure and that it was not necessary to point it
out specifically, for the reason that no intelligent mechanic in the
rubber tire art could follow the teachings of the patent without pro
ducing a tire possessing this function.

The patent to Latta, No. 341,811, granted May 11, 1886, is now
advanced as the nearest approach to anticipation found in the old
art. It is a somewhat significant fact that the Latta patent is not men
tioned in the opinion of the court in either the Goodyear or Columbia
case, but, irrespective of any presumption which may be drawn from
its belated prominence, we are of the opinion that its disclosures are
in no way fatal to the claims in controversy. Our reasons may be
epitomized as follows:

First.-The patent is for an improvement in velocipedes, or bicy
cles, where the wheels, guided by the rider, follow each other in a
narrow track. The danger from lateral strain in such a vehicle is
comparatively remote.

Second.-The description says that "It is obvious that the tire may
be secured in its seat by cement, in the usual manner, if desired."
If this were done the distinguishing feature of the Grant tire would,
in any view, be eliminated.

Third.-The wires are molded into the tire, thus preventing all
independent action between the wires and the rubber. If subjected to
lateral strain the rubber will not turn on the wires, and if subjected
to longitudinal strain it will not "creep" along them. The Latta tire
in this particular is little more than a rubber tire reinforced and
strengthened by wires.

Fourth.-The wires are wavy or serpentine in form, "which pre
vents them from drawing in the tire if broken therein." Every pre
caution seems to have been taken to prevent any independent move-
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ment of the wires. It is also obvious that with the use of these
sinuous, wavy wires there must be many points where the wires are
not within the inner or unexposed portion of the tire, namely, below
the line between the two angles of the tire, as pointed out by Grant.
·When subjected to lateral strain at these points it would seem that
the tire can no longer exert the necessary leverage to lift the side
of the tire from the channel. In other words, the strain will operate
to crowd the tire against the opposite flange with no tipping action
to relieve the pressure.

Fifth.-Latta's tire is circular in cross-section, there being no
angles as shown at c4 of the Grant drawings. The widest part of the
Latta tire is above the outer peripheries of the flanges and receives
no protection therefrom.

Sixth.-The bottom of Latta's tire is concaved to fit a correspond
ing convexity in the bottom of the channel, and it is argued with
some plausibility that such construction would, in case of lateral strain,
severe enough to cause either side to rise, result in jamming the rub
ber so that it could not readily reseat itself.

Other reasons might be given, but we think enough has been said
to show that in our judgment Latta had no conception of the improve
ments found in the Grant structure.

Upon the question of infringement we deem it unnecessary to add
anything to the opinion of the Circuit Court. The complainants hold
the legal and equitable title to the patent, no outstanding interest in
any other party is suggested, and we fail to see how such an interest
can exist.

The decree is affirmed.
151 ]'.-16
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OAMEIWN SEPTIC TANK CO, v. VILLAGE OF SARATOGA SPRINGS et at

(Circuit Court, N. D~ New York. Marcb 12, 1907.)

1. PATENTS--':'PROCESS~PATENTABILITY.

It is when the term "process" is used to represent the means or method
of producing a result that it is pateutable, aud it will include all methods
or means. not natures, which are not effected by mechanism or mechanical
combinations.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, § 6.]
2. SAME.

A prinCil)le is not patentable, and while there may be a valid patent
for means or methods of putting principles into operation so as to produce
usefUl results, there cannot be for nature's means and methods.

[Ed. Note.-l<'or cases in point, see Cent. Dig. 1'01.38, Patents, § 5.]
3. SAME-INVENTIOX-PUOCESS AND ApPARATUS FOR TREATING SEWAGE.

The Cameron, Commin, and Martin patent, No. 634,423, for a process of
and apparatus for treating sewage, is void for lack of invention, in view
of the prior art. The process claims for liquefying sewage by anai!robic
action are for an aggregation of three separate and successive processes,
two of which were old, and the other a process of nature not patentable,
and which had, moreover, been previously discovered and utilized by
others. The apparatus claims, whicb cover a settling tank, a septic tank,
and an ali rator. disc-lose notlling which was not known and used in the
prior art. except, perhaps, an improvement in the outlet of the septic tank,
which involved no invention. Also held not infringed, even if valid, as
limited by the prior art.

In Equity. Suit to restrain alleged infringement by defendants of
certain claims of United States letters patent No. 634,423, granted to
Donald Cameron and others October 3, 1899, for "Process of and
apparatus for treating sewage," and for an accounting.

Gifford & Bull (Livingston Gifford, of counsel), for complainant.
John J. Healey, Jr. (Ephraim Banning, Charles L. Sturtevant, and

Edgar Brackett, of counsel), for defendants.

RAY, District Judge. The patent in suit, applied for March 15,
1897, and issued October 3, 1899, to Donald Cameron, Frederick .T.
Commin, and Arthur J. Martin, of Exeter, England, is for a process
and apparatus for treating sewage. It declares that the patentees
"have invented certain new and useful improvements in processes of
and apparatus for liquefying and purifying sewage," for which they
have received letters patent in England, No. 21,142, dated November
8, 1895, and in other foreign countries, giving dates and numbers.
It then declares that:

"'rhe following is a full, clear, and exact description of the invention which
will enable others skilled in the art to which it appertains to make and use
the same."

It also declares that the object of the invention is to provide an
artificial method and apparatus for the liquefaction and purification of
sewage on a practical and efficient scale in a natural and simple manner,
avoiding the formation of sludge. It also declares that the invention
consists (1) in certain methods of developing, in a flowing current of
sewage, bacteria capable of dissolving the mass of solid organic matter
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contained in the sewage; (2) of subsequently utilizing the so-developed
bacteria in liquefying the mass of organic matter contained in the
flowing current of sewage; and (3) of further purifying the effluent
liquid. The patent then declares that the invention also consists in
the apparatus for carrying out the process. It further declares that:

"The process of purification comprises the subjection of the sewage to the
disRolving action of anaerobic bacteria and subsequently to exposure to air and
light."

The patent then describes the process, as follows:
"In carrying out the process the first step is to develop in a flowing current

of sewage micro-organisms or bacteria of a character and quantity capable of
practically liquefying the mass of Rolid organie matter contained in the flow
ing cUl'l'ent of sewage. This is efferted by forming a pool in the flowing
eurrent and secluding said pool from light, air, and agitation. while permittin,g
a nondisturbing inftow of the se,,'age into the pool and an outflow therefrom.
In this condition of the pool, in the absence of light, air, ~l1ld agitation, the
mi<'ro-organisms increase at a fabulol1:'; rate, lwing fed by the incoming Rolirl
mutter of the sewage until a mass of baeteria is developed suffieient in charac
ter and quantity to liquefy suhf;tantially all tl1e solid organic matter contain
ed in the sewage passing throngh the pool. During this operation there i"
formed on the surface of tl1e selvuge iu the pool a brown SCUll!. 'I'l1is crust of
solid substances floating and completely In'idgillg' over the water is from two
to three inches thick. and although tilere is a ('(mtinued infiow of raw sewage,
and a continued outflow of the liquid etIluent, this scum remains at about the
same tl1klmess. and does not inc·rease. This f;e11m attains its thickne~s of from
two to three inc-hes in about a week after the tank is put into use, and, al
though no part of it is removed, it eontinuef; at the same thickness. After the
formation of this practical solid-dif;solving mass of bacteria. the nondisturbing
inflow and outflow are continued until practieally all the solid organic matter is
dissolved, and the outflow is in the form of a liquid without solid particles
of sewage. 'l'he operation goes Oil. and the flowing eurrcnt of sewage is con
tinually lirjuefled. TlJe liquefied sewage as it leaves the septic pool has a slight
odor, so slight, however, that it eannot be noUeed at a distance of a yard or
two. and to relieve it of this slight odor it is subjected to an aerating opera
tion."

The patent then states that in some sy~tems now employed, where
purification is sought, the crude sewage is first treated chemically, so
that the solids are to a great extent precipitated, and that it is only
the liquid which is treated by filtration or otherwise; that in such
processes the solid matter rapidly accumulates in the form of an of
fensive sludge which is difficult to dispose of. The patent then de
clares that, by the process described therein, such treatment may be
entirely dispensed with, and the expense of dealing with the precipitat
ed matter obviated. The patent also states that, in the prior systems,
it has been considered of advantage that there should be contact of
the sewage matter with the air; but that in the invention of the patent,
and in treating sewage under its process, it is of the utmost importance
that means be provided for preventing contact with the air, and that
the chamber in which the bacteriological action takes place should
be dark in order to assist the bacteria contained in the sewage to rapidly
multiply it being a well-known fact that bacteria multiply rapidly in
dark pl;ces. The patent says that the exclusion of light and air can
be secured by a closed cover to the tank or vessel containing the sew
age, which cover may be removed after several days, as, after such
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closed tank has been in operation hvo or three days, the brown scum
begins to form at the top of the mass of sewage, and eventually be
comes two or three inches thick, and serves as an air-tight cover to
the sewage underneath. The patent also states that this scum is form
ed by bacteriological action, and rises in particles from the bottom
of the tank; gas forming in and carrying the particles to the top of the
mass. The patent also states that, after the tank has been in opera
tion sufficiently long for this scum to commence forming', the effluent
is so free from matter in suspension that it (the effluent) is in a con
dition to be further treated by any other means, such, for example, as
coke-breeze filters, or for irrigation or for discharging into rivers or
tidal waters.

Says the patent:
"By this invention crude sewage can be treated for long periods without

practically any sludge at all forming in the tank."

The claims for this process in suit read as follows:
"(1) The process of purifying se,vage which consists in subjecting the sewage

under exclusion of air, of light, llnd of agitation to the action of anaerobic
bacteria until the whole mass of solid organic matter contained therein be
eomes liquefied, and then subjecting thf' liquid etfiuent to air and light.

"(2) '['he process of liquefying the solid matter contained in sewage, which
consists in ~cluding a pool of sewage having a nondisturbing inflow and out
flow. from light, air, and agitation, until a mass of micro-organisms has been
developed of a character and quantity sufficient to liquefy the solid matter
of the flowing sewage. the inflow serving to sustain the micro-organisms, and
then subjecting said pool under exclusion of light and air and uuder a non
disturbing inflow and outflow to the liquefying action of the so-cultivated micro
organisms, until the solid organic matter contained in the flowing sewage
is dissolved.

"(3) 'rhe process of liquefying the solid matter containf'd in sewage, which
consists in secluding a pool of sewage having a 1l001llisturhing inflow anf] out
flow, from light, air, and agitation until a mass of micro-organisms has heen
developed of- a charader and quantity sufficient to liquefy the solid matter
of the flowing sewage, the inflow serving to sustain the micro-orgllnisms, then
suhjecting said pool under a nondisturhing inflow and outflow llnd under ex
clusion of li~ht and air to the liquefying actiou oi' the so-cultivated micro
organisms until the solid organic matter contained in the flowing sewage is
dissolved. and then suhieding the liquid outflow to an nel'ating ojlPration.

"(4) The procesl'l of liquefying the solid matter contained in sewage. which
consists in seclnding a pool of sewag-e having a nondisturbing inf10w ana out
flow from light, air, and agitation until a mm;g of miera-organisms has heen
developed of a character and quantity sufficient to liquefy the solid matter
of the flowing sewage, the inflow serviug to sustain the miero-orgnnis.JlJs. then
subjecting said pool under a nondisturbing inflow and outflow and under ex
clusion of light and air to the liquefying action of the so-cultivatf'd micro
organisms until the solid organic matter contained in the flowing sewage is
dissolved, then subjecting the liquid outflow to an ai:rating operation, and then
to II filtering opera tion."

"(21) Tlle process of liquefying the solid matter contained in sewage, which
consists in seelnding a pool of sewage having- a nondisturhing inflow llml ont
flow from light, air, and agitation until a thick scum is fornl('d on the sur
face thereof and a mass of micro-organisms has been developed of a character
and quantity sufficient to liquefy the solid matter of the flowing sewa,ge, the
inflow serving to sustain the micro-organisms, and then subjecting said pool
under the cover of said scum and under a nondistllrlJin,g intlo,,- anr'] outflow
to the liquefying action of the so-cultivated micro-organisms until the solid
matter contained in the flowing sewage is dissolved."
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Claim 1 has two steps in the process: (1) Subjecting the sewage,
excluded from light, air, and agitation, to the action of anaerobic bac
teria until the whole mass of solid organic matter contained therein
becomes liquefied; and (2) then subj ecting such liquid effluent to air
and light. Claim.2 (1) secludes in a pool the sewage from light, air,
and agitation until the micro-organisms have been developed to a
sufficient extent to liquefy the mass, and (2) then subjecting the pool
of sewage to the liquefying action of such micro-organisms; light and
air being excluded, and the inflow and outflow of sewage being non
disturbing. Claim 3 differs from claim 2, in that it adds the aerating
operation, viz., "and then subjecting the liquid outflow to an aerating
operation." Claim 4 differs from claim 3, in that it adds "a filtering
operation" after the aeratins operation. Claim 21 adds to claim 2
the scum, before mentioned, as a means for covering the mass of sew
age, after the micro-organisms have been developed, and protecting
it or secluding it from light and air.

After this scum has been formed, air and some light may be ad
mitted into the tank, containing the mass of sewage, above the scum,
as then the scum protects the sewage and the micro-organisms there
from. The anaerobes are bred, produced, and live and rapidly mul
tiply in the sewage when secluded from light and air and the mass is
free from agitation, and they feed upon and dissolve, or liquefy, so
to speak, the incoming sewage. They die if exposed to light and air,
and will neither multiply nor do their work effectually if the mass is
agitated. 'When the mass has become liquefied, or as rapidly as it
becomes liquefied, it flows out of the pool and tank, at the places pro
vided in the tank, and is then, by exposure to the air, aerated, and may
then l~dSS into a filter, where it is subjected to the action of aerooic
bacteria and other treatment and further purified. It must be conceded
that if this process was new, and is operative, it discloses utility, and
possibly patentable invention if accompanied by suitable means. The
patent assumes a practically continuously flowing current of sewage,
and it is obvious that, if the process is to be made of use to mankind,
means for carrying it into effect must be provic\ed. There must be
a tank or receptacle in which the "pool" of sewage, except the water
and fluids, may stand or remain while the "anaerobic bacteria" or
"micro-organisms" are being developed, or grown, and during this
period such tank must be substantially air-tight, except as air is brought
in with the sewage, and closed against light. Hence, such a tank or
receptacle must be provided. This must be connected with the sewage
pipes so as to permit the inflow of sewage, but in such a manner and
by such means as will prevent undue agitation of the pool of sewage
therefrom. So there must be means provided for the egress or out
flow of the liquefied contents or sewage, and these must be so arranged
as to prevent undue or serious agitation of the mass of sewage in the
tank or the outflow of floating solids or the obstruction of the openings
by such solids, or the breaking up of the "scum." Inside the tank
proper, the essential conditions are: Absence of light, absence of
oxygen, absence of agitation of the contents. But absence of air
and of some degree of light in the tank above the mass of sewage. is
not essential after the formation of the "scum." These conditions be-
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ing provided for and present in the tank, the process of liquefication'
is self-acting: that is, the anaerobic bacteria or micro-organisms rap
idly develop in the sewage itself, and multiply and in due time liquefy
the solids of the sewage which remain motionless in the bottom of the
tank until liquefied by the action of the anaerobes. If agitation is
avoided, the scum forms and covers the pool or mass of sewage in
the tank excluding light and air, and hence the process goes on unin
terruptedly, and an solids susceptible to such anaerobic action arc
liquefied and then pass out at the outlet of the tank. As this liquid
outflow has some odor, it is wise, but not absolutely essential, to subject
it to further processes of purification before permitting it to go at large.
Hence means for "aerating," and, if desirable, means for the "filtering
operation." But these two processes are old, independent of each
other, and also independent of the liquefying process carried on in the
septic tank itself. The completed purification consists therefore of
three successive processes: (1) Liquefication by anaerobic action in the
tank; (2) aeration in the aerator after leaving the tank; and (3)
filtration after leaving the aerator. This is a mere aggregation of pro
cesses, two of which are old, while the other is a process of nature or
a natural process performed by nature on a pool of sewage held in a
tank under proper conditions long enough for nature to do its work.

The patent contains the following claims, in suit, for the "appara
tus":

"(5) In an apparatus for the purification of sewage, the combination of a
septic tank having an outlet disposed above the bottom and below the normal
water-level of the tank, and open across the greater part of the width there
of, and an aerator connected with said outlet.

"(6) In an apparatus for purifying sewage, the combination of a drain or
sewer, a settling-tank, connected therewith and adapted to receive the con
tents thereof, a septic tank eonneded with said settling-tank and provided
with an outlet disposed above the bottom and below the nOl'mal water-level of
the tank and open across the greater part of the width thereof.

"(7) In an apparatus for the purification of sewage, the eombination of a
septic tank, and an outlet therefor disposed above the bottom and below the
normal water-level thereof; said outlet eomprising a conduit having a longi
tudinal slot open across the greater part of the width of the tank, .

"(8) In an apparatus for the purification of sewage, the combination of a
septic tank having an outlet consisting of a pipe extending across the greater
part of the width of the tanl, and disposed above the bottom and below the
normal water-level thereof; said pipe having an opening in its wall through
out its length for admitting the effluent."

"(n) In an apparatus for purifying sewage, the combination of a septic tank,
an inlet disposed above the bottom of the tank and below the normal water
level thereof and occupying the greater part of the width of said tank, and
an outlet extending across the greater part of the width of the tank and dis
posed above the bottom of the tank and below the normal water-level thereof,

"(12) In an apparatus for purifying sewage, the combination of a septic
tanl" an inlet occupying the greater part of the width of said tank, and an out
let extending across the greater part of the width of the tank and disposed
above the bottom of the tank and below the normal water-level thereof; said
outlet comprising a pipe having a longitudinal slot therein extending the great
er part of its length,"

"(20) In an apparatus for the purification of sewage, the combination of a
septic tank, means for excluding air and light, a nondisturbing inlet for said
tank disposed below the normal water-level thereof and provided with a broad
ened mouth, a nondisturbing outlet for said tank disposed below, the normal
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water-level thereof and provided with a broadened mouth, and a sewage-con
duit connected with said inlet."

"(22) In an apparatus for the purification of sewage, the combination of a
septic tank, means for exclUding air and light, a nondisturbing inlet for said
tank disposed below the normal water-level thereof, a nondisturbing outlet for
said tank disposed below the normal water-level thereof, and a sewage-conduit
connected with said inlet."

After describing the drawings, the patent says:
"Figs. 1, 2, and 3 represent a suitable tank for carrying out our invention;

A being the tank, which is constructed of any suitable material, such as ce
ment-concrete. It is shallow in comparison with its other dimensions and is
provided with a cover, 60, which is preferably made air-tight, and a man hole
or holes, 61, are provided in such eover and also made air-tight. An opening
with a check-valve, 62 (see Fig. 2), ma~' be placed in the cover 60, of the tank,
A, to permit of the egress of gases of decomposition. It is not absolutely
necessary for the tank to have an air-tight ('over, as above described, because
the dark seum which forms serves to keep both light and air from the sewage;
but we consider it important to provide the cover. '1'he inlet, 63, to the tank
diseharges into same some distanc(~ helow the normal water-level, and is pref
erably directed horizontally, or downward, as shown, so as to avoid breaking
the scum which forms in the tank when sewage has been in it for two or three
days.

"The outlet from the tank is submerged, preferably in the upper half of the
depth of the tank, and is e:rtended across the whole or the greater part of the
width of the tank, so as to draw off the dear water below the scum or floating
matter without disturbing the latter. It is necessary to discharge the con
tents of the tank or vessel along an ('xended line lest the flow should be con
centrated to a point or points of discharge and so disturb and carry away the
floating matter. The outlet therefore eonsists of a pipe or conduit, 10, which
JIlay or may not be closed at its top, follOWing the line along which it is de
sired that the contents of the voosel or tank, A, should be dlscharged and hav
ing throughout its length or a part thereof a slot or aperture by which liquid
JIlay enter the said pipe or conduit. Such slots or apertures may diminish in
size toward the outlet or outlets from the said pipe or conduit, so as to avoid
an excessive rate of flow thereinto near such outlet or outlets, thus maintain
ing a uniform flow into such pipe or conduit throughout its length. The slots
or apertures may be placed in any position along said pipe or conduit, 10, so
aH to admit liquid into the same in a downward, upward, horizontal, or oblique
direction, as may be desired.

"If desired or found advisable, the slots or apertures may be protected by a
deflecting surface or surfaces so placed as to ward off solids or liquids com
ing fl'om any partiCUlar direction. The slot or apertures may also be pro
vided with a strainer for the exclusion of solid matter. The pipe or conduit,
10, may be fixed or movable. The size of the tank will depend upon the quan
tity and character of the sewage to be treated. Preferably two or more tanks
"hould be provided, so that any of them may be emptied, if necessary, without
interrupting the purification of the sewage.

* * * * * * * * 111 *
"In the arrangement shown in Figs. 1, 2, and 3, the sewage or other liquid

coming through the sewer, 13, is delivered into a well, 14, where grit and other
"olid matters are allowed to settle. It then passes through the pipes, 15 and
16, and the inlets, 63, into the tank, A, in whieh it may be treated either chemi
cally, bacteriologically, or otherwise, as desired; but it is preferable to treat
it bacteriologically. After treatment in the tank, A, it passes into the pipe
or conduit, 10, through the slots or apertures provided for the purpose, the
effect of which is that it is evenly delivered all along the line of the opening
or openings into the pipe or conduit, and concentration of the flow to one or
more points is avoided. From the pipe or conduit, 10, the effluent passes
through pipes, 17 (which may, if desired, be provided with suitable valves), in
to the aerator, 18, 'which, as shown, is divided into a suitable number of com
partments, 64, The effluent passes into the first of these compartments, and
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when this is filled it passes out through an opening at the top Into a slightly
sloping surface, 65, down which it flows in thin films until it falls into the next
compartment, 64; this operation being repeated until it arrives at the last com
partment, whence it may, if desired, be conveyed through a pipe, Gu, to a filter
or filters for further treatment. It will be seen that as the effluent passes
over the inclined surface, 65, it will be exposed to the action of the air, and so
aerated. Instead of employing the form of aerator above described, an over
hanging lip or lips may be provided, over which the etliuellt falls in a thin
film or films exposed on both sides to the air."

Claim 5 has in combination (1) the "septic tank," having- "an outlet"
(a) "disposed above the bottom and below the normal water-level of
the tank," and (b) "open across the greater part of the width thereof";
and (2) "an aerator connected with said outlet." No sewer or connec
tion of the tank therewith is mentioned. Claim 6 adds a drain or
sewer, a settling tank, which is outside the septic tank and connected
therewith. Claim 7 is the same as claim 5, without the aerator, but
with the addition of a conduit, forming a part of the outlet, "having- a
longitudinal slot open across the greater part of the width of the tank."
Claim 8 has in combination the septic tank and "an outlet" described
in the claim "consisting of a pipe extending across the g-reater part of
the width of the tank and disposed above the bottom and below the
normal water-level thereof; said pipe having an opening- in its wall
throughout its length for admitting the effluent." Claim 11 has (1)
the septic tank; (2) "an inlet disposed above the bottom of the tank
and below the normal water-level thereof and occupying- the greater
part of the width of said tank"; and (3) the outlet not having- the
pipe of claim 8. Claim 12 has the tank and the inlet, but its location
is not given, and also the outlet with pipe. Claim 20 has (1) the sep
tic tank; (2) means for excluding air and light; (3) a "nomlisturbing
inlet" for the tank disposed below the normal water-level thereof and
provided with a broadened mouth; (4) a "nondisturbing- outlet" for
said tank disposed below the normal water-level and provided with
a broadened mouth; and (5) a sewag-e-conduit connected with such
inlet. Claim 22 is the same as claim 20, except that the "nondisturb
ing" inlets and outlets are not "provided with a broadened mouth."

Some of these means, in combination, if new and operative, would
seem to disclose patentable invention. Such a tank as is described
(tank pure and simple) in its mere construction and shape and size,
whether covered or not, is not new or novel. It neither performs any
new or novel function, nor permits or causes any new or novel function
to be performed within it. As a closed tank, pure and simple, it holds
the sewage placed therein by force of gravity or otherwise, and, being
darkened and made (in the beginning of the process) air-tight, it per
mits and enables one of the processes of nature to g-o on therein. Such
always has been, and such always will be, the function of such a tank.
That the process described goes on therein may have been a new dis
covery, but the process of nature is not caused by the tank. The out
let "disposed above the bottom and below the normal water-level of
the tank and open across the greater part of the width thereof" is not
new. So of "an aerator" connected with the outlet. The tank is to
hold or contain the pool or mass of sewag-e, the outlet is for the escape
of the fluid after nature has done its work, and the aerator is to expose
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the fluid after escape from the tank to the action of the air. The out
let is necessarily a part of the tank if it be made operative, an aperture
or apertures or opening or openings into it.

There is no new office or function performed by the tank It re
ceives and holds sewage as it always has received and held sewage
or other and similar matter. It merely permits the operations or
processes of nature which take place under the conditions found there
to go uninterruptedly. Being in a dark place with oxygen excluded
and free from agitation, the micro-organisms, or anaerobic bacteria,
arc produced and multiplied by the sewage itself, and fed by the fresh
sewage constantly coming in. The opening or outlet with broadened
mouth and extending as stated is not peculiar or new, nor does it
perform any new office or function. It permits the outflow of the fluids
when thev have so accumulated in the tank that the laws of nature
force and" draw them out. But it must be so arranged as to be "non
disturbing." This seems to be done by its location below the surface
of the sewage and by the width of the discharging opening or mouth.
The aerator is attached or connected therewith, but not in any new or
novel manner, and it performs no new or novel function. It operates
in the old way to produce the old result by, so to speak, separating the
noxious gases or effluvia from the fluid. It permits and hastens their
escape. It forces air or carbonic-acid gas into the outflowing liquid.
It has nothing' whatever to do with what is going on inside the tanK.
Its operation is a distinct one, and the only connection it has with the
one done in the tank is that it is performed on the same fluid produced
in and which has come from the tank I cannot see anything new or
novel in the combination of claim 5, unless it resides in the "septic
tank"

But what is the "septic tank" of the patent? Is it any new or novel
tank? Are not all tanks and receptacles, which permit the ingress and
egress of flowing material, and the formation of a pool of such material
therein, and the retention of such pool secluded from light and air
and agitation until the anaerobic bacteria have sufficiently developed
to convert the solids into fluids, septic tanks in the sense of the patent?
It seems to me clearly so. Hence the "septic tank" of the patent,
to be different from any other water, air, and light tight tank, must
have connected therewith and forming a part thereof means, or struc
tures, openings, and connections, which permit the reception, retention,
and repose of such material under the conditions named until the bac
teriological action has taken place and been completed, and then per
mit the outflow of the resultant fluid. I think that in the patent in
suit the patentees, in the use of the words "septic tank," meant any
tank or receptacle capable of being provided with inlets and outlets
and of being made air-tight, and so constructed as to exclude light,
and which when provided with proper inlets and outlets so as to
prevent undue agitation of the contents, and when so constructed as
to be air-tight and dark. would permit the bacteriological process to
go on to completion, and that therefore, as applied to the tank proper,
it has no special significance. They did not refer to the complpted
tank, one provided with inlets and outlets and a cover, as these
are described as elements separate and distinct from and not as con-
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stituent parts of the "septic tank." They did not refer' to a tank in
which putrefaction might or necessarily would take place, but to one
which when properly equipped would produce and permit this anaerobic
action.

As so construed, claim 5 is invalid, as it does not disclose patentable
invention. Such or similar tanks were old in the prior art. If the
claim is valid, every tank having an outlet disposed above the bot
tom and below the normal water-level of the tank and open across
the greater part of the width thereof is monopolized, if an aerator is
connected to such outlet. As such tanks with such outlets were olel
in this art, and the aerator, also old, has nothing to do with its opera
tion, but simply receives the fluid for the purpose of aerating it by an
operation or process of its own, I do not see patentable invention in
the combination. 'vVe have a mere aggregation of old devices, or old
elements, each performing its old office or function in the old way.

Claims 6, 7, 8, 11, and 12 are void for the same reason. Neither
of them discloses anything new or novel. The settling-tank of daim
() is entirely outside of the main tank, is old in the art, and performs
no new office or function, and has nothing whatever to do with the pro
cesses of liquefaction, aeration, or filtration.

But in claims 20 and 22 we have a different proposition. Here we
have in combination (1) a septic tank, (2) means for excluding air
and light, (3) a nondisturbing inlet for said tank, (4) a nondisturbing
outlet for said tank, and (5) a sewage conduit connected with said
inlet. Here we have an operative and useful apparatus provided with
a "nondisturbing" inlet and a nondistl1rbing outlet. and, unless these
are found in the prior art. the claims may be valid. But it is COI1

tended that they are found in the prior art. But. first. what is the
"nondisturbing inlet," and what is the "nonclisturbing olttlet," of the
patent in suit? This nondisturbance relates to the SCltlJl and its pro
tection, and not to the nonagitation of the mass of sewage forming the
pool, also to the retention of floating matter. Says the specifications:

"The inlet, 63, to the tank discharges into sanlC some distance below the nor
Illal water-level and is prpfernbly directed horizontally, or downward. as
,:hown, so as to avoid breaking the scum which forms in the tank when sewage
has been in it for two or threp clays.

"The outlet from tile tanl;: is submerged, preferably in the uJlper half of
thp depth of the tank, and is extended aeross thp whole or the grellter part
of the w'idth of the tank, so as to draw off the dear water below the scum
or floating matter withont disturbing the latter. It is necessary to dischargp
the contents of the tank or vessel along an extended line lest the flow sllould
l,e concentrated to a point or points of discharge and so disturb and carry :lwa~'

the floating matter."

There is no reference to any nonc1istmbance of the mass of the
pool in which the bacteriological action or process is taking place or
being perfo':"med. Then follows a description of the ontlet, viz.:

"The outlet therefore consists of a pipe or conduit, 10, which mayor mal'
110t be dospu at its toP. following the" line along which it is desired that the
contents of the vessel or tank, A, should be disehnrgeu and having throughout
its lenc;th or a part thereof a slot or aperture by whieh liquid may enter the
said pipe or eonduit. Sueh slots or apertures mav diminish in size toward
the 011tlet or outlets from the sn id pipe or eondUit, so as to avoid an excessin~
rate of flow tllereinto ncar such outlet or outlets, thus maintaining a uniform
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flow into such pipe or conduit thronghout its length. The slots or apertures
may be placed in any position along said pipe or conduit, 10, so as to admit liq
uid into the same in a downward, upward, horizontal, or oblique direction, as
may be desired."

The patent also says these slots or apertures in the pipe or cOnOuit
described may be protected to ward off solids or liquids coming from
any particular direction or provided with a strainer for the eXlClu~~on

of solid matter. Such devices are old in this art.
The inlet, 63, before described in connection with Figs. 1, 2, and 3,

is described in claim 11, which is in suit, as "disposed above the bottom
of the tank and below the water-level thereof," and as "occupying the
greater part of the width of said tank." I do not find any special
form of construction mentioned. This, then, is the "nondisturbing
inlet." Turning to the prior art for tanks and inlets and outlets
thereto, we find in the

Prior Art
the }'rench patent to Mouras, No. 144,90cl, of September 22, 1881 {to
which we shall recur in discussing the process), describing his "auto
matic and odorless scavenger," in which he provides for: (1) "An
air-tight tank, hermetically closed, of a capacity in proportion to the
needs it is to satisfy. (2) A feed pipe, B, sealed to the top of the tank
and destined to receive evacuations, slops and rain water." Here we
have the tank of the patent and the sewer pipe connected therewith
(at a different point, however) discharging the sewage into the tank.
"( 3) An elbow pipe, C, likewise fastened to the upper part of the
tank and serving to discharge the sewage contained in the tank."
Here we have the outlet of the patent in suit. However, the inlet does
not "occupy the greater part of the width of such tank," nor does the
outlet extend "across the greater part of the width of the tank."
N either does this outlet comprise "a pipe having a longitudinal slot
therein extending the greater part of its length." Mouras continues:

"The feed pipe, B [sewer pipe] as well as the discharge pipe, C, both well
sealed, are to plunge [extend] from ]0 to 15 centimeters into the liquid in the
tank."

Hence practically and in effect they are "disposed above the bottom
of the tank and below the normal water level thereof." But, as stated,
this discharge pipe or outlet does not comprise a pipe having a longi
tudinal slot therein extending the greater part of its length. It is the
ordinary pipe. There is greater disturbance of the contents of the
tank both at the point of ingress and at the outlet, consequent upon
the centralization of both inflow and outflow. Mouras says his tank
may be constructed in all kinds of forms and of all kinds of materials,
but the "first condition to fulfill is to have it perfectly air-tight." An
other condition is that:

"The receiving pipe and the discharge pipe each at its lowpst end plunge Into
the liquid in the tank to a depth of 10 to 15 centimeters, for it is this covering
of water which prevents the entrance of outer air into the tank."

Further on he mentions a further advantage of having the dis
charge pipe submerged, in that it will prevent the escape of floating
substances. Evidently Mouras had no conception of the utility of or
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necessity for nonagitation of the contents of the tank. He makes no
mention of the "scum" or of any equivalent or of its preservation un
broken. However, his location of the ends of the pipes will, to an
extent, prevent disturbance of the scum and of the underlying con
tents of the tank.

In May, 1883, one Philbrick gave to the scientific world, through
the "Sanitary Engineer," a valuable article on "The Disposal of Sew
age by Subsurface Irrigation in Suburban Residences." He described
three connected tanks; one, the "settling basin," receiving the sewage
through a pipe or inlet discharging below the surface of the sewage
and discharging it when liquefied through pipes or outlets opening
and receiving the outflow below the surface, "so that the overflow of
the settling tank may not be from the surface or scum, nor from the
bottom, but from a point about a foot below the surface." Here tl~e

outlet was through several pipes arranged horizontally. In the
English patent to Lake, No. 5,391, June, 1882, "Improvements in
and relating to cess-pools," we have both the supply pipe and the dis
charge pipe described and claimed as discharging the sewage and re
ceiving the fluid, respectively, below the surface of the contents of the
receptacle or tank. In the United States patent to F. L. Union, No.
4,24,838, April 1, 1890, we have a cesspool with sewer pipe discharging
into the pool below the surface of the contents, and the discharge pipe
taking up the fluids much lower down.

In the English patent to Thomas 'Walker and another, No. 2,82D,
September, 1864, for "Apparatus for utilizing sewage," etc., we have
two tanks; one called "a trough," and the other the "settling pit or
reservoir." They are separated by a wall. The "conduit" or sewer
pipe extends along the entire end wall of "the trough" on the outside
thereof, and is connected with it by many passages "at various dis
tances of its length, and these passages, a', a', are below the surface
of the sewage matter." The sewage passes from the said "conduit"
through these passages into the first tank or "trough," where the solids
are retained "and sink to the bottom thereof," but the fluid portion with
the floating substances flows over the top of the wall forming the inner
side of the trough (being the wall separating "the trough" from the
"settling pit"), but on their way to the settling pit or reservoir the
lighter and floating substances are intercepted by a screen and a grating
arranged for the purpose. The flowage from this "trough" to this
reservoir is along the entire width of the latter. Here we have plainly
pointed out and suggested every idea of means contained in either the
"nondisturbing inlet" or the "nondisturbing outlet" of the patent in
suit. True, as to the mere mechanical device at the outlet of the patent
in suit, there is the substitution of equivalents. But there is a change
of form only, not of principle. \Ve have a slow uniform outward
and a slow uniform inward flow along the entire width of the res
ervoir, and both are nonagitating or nondisturbing. The flow of
sewage from the sewer pipe or conduit into the first tank or "the
trough" is underneath the surface of the sewage therein. The outflow
from "the trough" to the "reservoir" is not, but it might be, if ad
visable for any purpose, and is plainly indicated in the prior art as
in the vValker patent itself, for there is no difference in principle
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between the flowage from the conduit or sewer pipe into the first tank
or "trough" and the flowage from the trough into the second tank or
"settling pit." Here we have the avoidance of currents and centraliz
ation of flowage, and we have "the grating" and "the screen" to arrest
all floating matter.

In the Wigner British patent, No. 364, 1870, page 7 thereof, we
have the mixture of chemicals and sewage carried from the mixing
pit to the precipitating tanks through culverts extending the entire
width of such tanks and numerous openings along said culverts from
such culverts into the tanks, all below the surface of the sewage in
such tanks, and in which nondisturbance is essential; they being
"precipitating tanks."

In the United States patent to Meyer, No. 505,166, September 19,
1893, we find inlets into the vats or tanks for the sewage, the "dis
charging ends" of which "are expanded laterally as shown in Fig. 1,
so as to spread the sewage and check its flow as it enters the settling
vats." What is this but the "nondisturbing inlet" of the patent in suit.
As shown in the Meyer patent, these discharging conduits or sewer
pipes are expanded the entire width of the vats. These vats have
"eduction conduits" along their entire width with numerous openings
thereto which converge later and lead to the filter. These "openings,
e, c, from the vats into the eduction conduits, C, C, are located below
the level at which the liquid sewage is designed to be maintained so as
to prevent any greasy scum or light refuse which may pass the par
titions, h2, from entering the filter," says the Meyer patent. In addi
tion, there is a baffle board described to regulate the flow of sewage.

In the Scott-Moncrieff United States patent, No. 5ijO,G22, December
11, 1894, we have a nondisturbing inlet with broadened mouth; but
the outlets, extending the entire width of the tank, are at the surface
of the liquefied sewage.

The British patent to Gurtler, No. 7,134~, 1887, shows a nondisturbing
inlet and a nondisturbing outlet each disposed below the normal water
level, and each having a broadened mouth.

In the claims of complainant's patent in suit for apparatus I fail to
find patentable invention in view of the prior art. There is no im
provement in apparatus that would not occur to any mechanic skilled
in the art. In fact the only improvement. if it be that, is in the ac1<li
tion to the outlet of the "pipe having a longitudinal slot therein ex
tending the greater part of its length." This is a mere substitute de
vice to aid in the even and nondisturbing escape of the outflowing
liquid. It is a slotted pipe to take water slowly and evenly, and, even
if new, shows no new conception or idca of means amounting to in
vention. All the claims in suit for apparatus are invalid for wan i: of
invention in view of the prior art. nut. even if valid, thev must be
given a very narrow construction, and limited to the very devices speci
fied, as, for instance, "a pipe having a longitudinal slot therein ex
tending the greater part of its length."

Prior Art in Process Claims.
\Ve will now consider the validity of tile process claims. Cameron

seems to have described extended discovery as to the acLUal workings
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or action of micro-organisms and anaerobic bacteria. Mouras dis
,covered the result of their action in and upon sewage about 40 years
ago, some 20 years prior to his French patent. In December, 1881,
an article on the subject and regarding the Mouras patent was pub
lished by M. F. Moigno in the Weekly Review of Science and In
dustry. This was to be followed, and was followed, by another article
in the same journal written by Moigno, published to the world in Janu
ary, 1882. These articles refer to and enthusiastically describe the
Mouras discovery and invention, and add discoveries and conclusions
of their author, in which, after stating that he has seen and conversed
with M. Mouras, among other things, he says:

"To-day, at last, all obstacles being removed. I can freely expose in all its
details, the simplest finest, greatest perhaps of the inventions of modern times.
* '" '" The automatic scavenger is in ,fact: (1) hermetically closed, and
closed by the most inviolable of fastenings, hydraulic fastening; that is to 8;ay,
its contents Is shut off from all contact With the surrotmding atmosphere. For
that very reason (2) it is absoluh,ly odorless and renders all infeetion im
'possible. [Note these are results but not the mnin purpose or necessity of
making it air-tight]. (3) By a mysterious operation. and one whleh reveals a
quite new principle, it transforms all it receives, solid and liquid-excrements,
in a rather short space of time, and without the addition of chemical ingre
dients, into a homogeneous liquid, only slightly turbid, and holding everything
in suspension in the form of scarcely visible filaments, without leaving any
deposit on the sides of the evacuation pipe nor at the bottom of the drain pipe.
>I< '" * (5) The liquid which escapes, While it contains all the organic and
inorganic elements of the evacuations, is almost odorless. '" * * Are not
these results truly marvelous, which leave absolutely nothing to be desired,
which, moreover, go beyond all hopes and expectations."

He also points out that there is no sludg-e or refuse, nothing- left
to take from the tank, and also the necessitv of having- the inlet and
outlet below the surface of the sewage. In short, the "sludze problem"
is solved, and the process of na'ure published to the world. In his
article of January 21, 1882, Moigno points out certain results and ad
vantages, and then says:

"That is already marvelous; hut what is still more marvelous is the fact
that these great results are very uearly effects without causp, or ar~ produced
almost from nothing. by the simp'e material transformation of the ordinary
barbarous cesspool, without appC'al to any new agent. without the invention of
chemical ingredients, or even without addition of water from otller sources,
by the sole fact that the transformed tank lends itself to the employment,
or hetter to the brin£'ing in1-0 play. of a force of natUl'p whollv unfOl'~een and
unknown till the present time, mystprions as well as marvelous in its magic
effrets. 'Vho would have snsprcted that animal evacuations lHlturally contaill
and carry with them the principle of fermentation or of dissolution necessary
'and snflkient to liquefy and render thPlll illlllle<liatel~' of use in their return
to the soil which had fnrnisllPd their ele111pnt. not withont impoverishing it
self? '" '" * Air-tightnpss, impenptrahility to liquids or air. is the essential
condition of the succpssful working of the scavenger. It hecomes also, before
evervthing, odorless. * * * Thus filled with water and hermP1:ieallv elosed

the s'cavpngpr is ready to fnlfill its functions truly lllan pIons Hnd pxtrpillely ef
fective. If a first liter of fpces entprs the tank. there will come out of it a liter
of water which will be nothing but pure water; hut after a cprtain time of oper
ation. when the feces shall have entered in sulficient quantity, the liquid dis
charge will begin to be turbid and of a brownish color, not very darl;:, But.
howE:ver prolonged the workings of the scaveng'pr may be. were they to last 20

years. howpver great thp quantity of feces that may entpr its howels. on the sole
condition that there shall have been allowed to penetrate at the same time the
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urine and in a certain proportion slops and rain water, there will never come
out anything but the slightly turbid and colored liquid which is the only dis
charge from the hermetically closed tank. Why? Because there is going on
in the heart of the scavenger a process of fermentation entirely unforeseen,
which dissolved in a more or less brief space of time the most solid feces,
and divides foreign bodies into porticules or filil'rs so thin that they can searce
Iy be seen floating in the turbid liquid, without the latter forming any deposit
or at least any deposit that adheres to the sides of the vessels or pipe through
which it flows."

He then goes to the reasons for this action-the causes-and says:
"(3) Theory of secret of the scavenger. Here comes up the great question:

How are solid matters so unassailable by water, so insoluble in water, by
the contact with water, dissolved and madE' liqUid so surely and easily in the
heart of the automatic scavenger? I do not yet know in a certain and ra
tional way. '" * * 'l'herefore, if I am not mistaken in the heart of the scav
enger, the great agent of dissolution, of IiquP'fadion, would be hydrosulphate
of ammonia or one of its congeners. Sheltered from contact with the air or
oxygen, its action would determine a kind of putrid fermentation, the last
period of which would be the dissolution, the liquefaction, of the solid feces,
* ~, * May it not be discovered perhaps that the mysterious agents of fer
mentation, cause of the decomposition and li'1uefaction of till' feces. are the
vibrious or anaerobic bacteria whieh, f1c('ol'ding to Pastpur. arp destroyed by
oxygen, and which manifest their destructive activity only in vessels from
whieh the air is exeIuded?"

He then gives certain observations and experiments, and says, among
other things:

"(1) Only urine, feces and a ver.v little water, hardly a glass a day, entered
the aquarium. KeverthPless the liquefaction was complete. The excrements
are so dissolved that they no loug-er sink to the bottom. and en'r~'thing' remains
in suspension in the liquid. Solid feees introdueed the 29th of Au~ust were
completely Iiquefipd thp 16th of Spptember, with the exeeption of matter not di
g-ested by the stomach, stones and skins of grapes, the stOllY ('oncretiol1s of
pears, etc. Onion and carrot peelings, cabbage leaves, etc., floatpd on th(~ sur
face some time, then sank to the bottom to await their decolllposition or dis
solution, Such is the case with all foreign nlhstances that are soluble. and
even with paper, which at first rises to the surfaee, becomcs more and more
saturated with wat(~r, sinks to the bOttOII!. and disappears aR if it melted away.
* * * The feel'S always rose to the surfaee, mixed together. forming- a kiJHl
of slimy pulp, of a thickness which never exeeeded five centimeters, in conse
quence of the constant dissolution of the lower layers. After therp had beeu
added ten liters of water. the undigested substanf,es. such aR n.,g-etable refuse,
were seen to arrange themselves on the surface. in the or(h,r of their density,
then sink to the bottom of the tank to await their decomposition, which took
nlflee insensiblv. It is a denosit, not sedimentary but flaky, which little by
little melts and dissolyes to he soon diseharged by the wflters of the aquarium,
which show to the glance no foreign substance in SUS]1pn8ion."

He also points out that absence of air is absolutely essential, as
follows:

"Hermetieal is therefore the condition neees,sary, indispensflhle and suf
ficient of the dissolution of the liquefaction of the feces and of the wonderful'
working of the scavenger."

He has also discovered the "scum," for he says:
"The disag-gregation or dilution of matter is complete after 30 days immer

sion in the tank, so that the feces never form on the surface of the water any
thing but a layer of 75 millimeters thicknpss, which renuers their dec011l1l0s i
tion very easy,"



256 151 FEDERAL REPORTER.

These quotations demonstrate that it was known more than 25 years
ago that sewage discharged continuously into an air-tight tank through
an inlet below the surface of the mass of sewage therein, such tank
being provided with an outlet opening from below the surface of such
mass, would wholly dissolve into liquids-that is, become liquefied
leaving no sludge or deposits, and that the liquid would be almost en
tirely odorless; that a scum limited in thickness would form on the top
of the mass of sewage; that this liquefying process was self-acting in
the absence of oxygen; and that the probable cause of this process of
liquefaction was the action of "vibrious or anaerobic b1cteria which,
according to Pasteur, are destroyed by oxygen and which manifest
their destructive activity only in vessels from which the air is excluded."
No mention is made of the exclusion of light, but the operation was
carried on in a dark tank, as. light was necessarily excluded from the
vessels employed by Mouras.

As early as 1878, the German Empire granted to Dr. Alexander
Muller, of Berlin, a patent for, "A process of disinfection, purification
and utilization of putrescent waste liquid or liquid sewage, by the
rational cultiva'ion of fermenting leaven-like organisms." After point
ing out and referring to prior methods and their failure or inefficiency,
the patent says:

"Now, whereas the former disinfecting methods had for their essential ob
ject to obviate as far as practicable any phenomena of putrefaction (corruption
or decomposition) the process herein described. on the contrary, aims at the
methodical cultivation of those small 'leaven-like' organism to the viability of
which modern science has traced the so-called 'self-umnixing' processes. name
ly, acidification, fermentation, putrefaction, decay or the like, in accordance
with the rules of physiology, with a view to bringing them into requisition
in the task of precipitating out the liquid waste-substances or bringing about
their complete mineralization (I. e., reduction to simple inorganic compounds)."

It thus appears that the idea or conception of producing and cultivat
ing and housing these micro-organisms was not new or original with
the patentees of the patent in suit.

In the English patent to Lake, 1881, No. 5,391 ("Provisional Speci
fications"), this same process of the patent in suit was used, althoufTh
it doe., not explain the "whys and wherefores" of the action on the
sewage in the tank or cesspool. It states:

"But that which Is so discharged from this cesspool is always liquid holding
in solution a certain quantity of substances proceeding from the ~ecomposition

and disaggregation of the fecal and other matters which are at the bottom of
the cesspool or receptacle."

Afld further:
"'Vith this system there is no necessity for the usual removal of the solid

matters. The decomposition thereof goes on constantly, and there can be no
liberation of gas. All the liquid flows away with the decomposed substances
held in suspension, through the discharge pipe, and through a channel con
nected therewith, into a pipe which leads into the sewer. This last-named
pipe dips slightly below the lowest water mark in the sewer, so that the con
tents of the cesspool are at all times protected from the air until they are
discharged into the water in the sewer."

In the Bri+ish patent to Adeney and Parry, No. 3,312, applied for
March 1, IS90, and granted February 14, ISn, they provide for keep-
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irrg "the liquor to be treated under suitable conditions for the rapid
multiplication of micro-organisms." The patent states that the germs
of the:·~ micro-organisms are generally in the liquid, but they may be
specially bred and added to it. In several places the patent specifica
tions provide for the breeding and rapid multiplication of these micro
organisms and describe the work they do. Some of the conditions
are described.

Whether we are to cultivate aerobes or anaerobes for the purIfication
of sewage, the conception and principle involved is precisely the same.
Each colony has its work; the one in the presence of oxygen and light,
the other in the absence of oxygen and light. To cultivate aerobes we
have a tank open to light amI air ancl imroduce oxygen. To cultivate
anaerobes we have air-tight tanks like Mouras, thereby excluding oxy
gen, and constructed of such material as to exclude light. For anae
robes the less agitation the better. But, after all, we provide the con
ditions for the development and growth of each. The conception is
that if we desire their action we must have their presence, and if we
would have their presence we must provide the conditions under which
they generate and multiply. In November, 1892, Scott-Moncrieff, of
London, England, applied for and in December, 1894, obtained United
States letters patent No. 530,6.22, for "Treatment of sewage and ap
paratus therefor." He says:

"My invention relates to certain improvements In the treatment of sewage
and the apparatus therefor, and has for its object to purify sewage and dis
charge a clear and inoffensive effluent. 'l'bis I effect by the action of microbes
which liquefy and break up tbe organic matters in the sewage. Hitherto It
has been believed that the beneficent action of these organisms in the purifica
tion of effete matter could only be carried out in the presence of oxygen, and
with this end in view experiments have been carried out almost exclusively In
the direction of downward filtration; the object being to se\:,ure the largest
amount of oxygen available by atmospheric contact during the operation. One
obvious objection to this process is the necessity for preliminary straining or
deposition of the coarser particles of the sewage to prevent clog:ging the filter.
This straining or deposition, as a matter of fact, amounts to nothing more nor
less than depriving the organisms of tile greater proportion of their food sup
ply, leaving a mass of filth which never enters the filter, and consequently is
never broken up or nitrified, ~nd so constitutes a nuisance in itself. I have dis
covered that the total solid matter in ordinary sewage can be dealt with as
the actual food supply of the organisms if it is properly conveyed to them.
All that is required for this purpose is to concentrate the sewage in a compara
tively small space, and to have a constant movement occurring. 'Vhen this is
done, there is no need for the same amount of oxygen as has hitherto been be
lieved to be necessary. It is also an essential part of the process that the
enzymes of the saprophytic species which perform the work should be removed
as soon as formed from that portion of the filter bed wherein it is believed
that the production of micro-organisms is most active. The following, among
otbers, are the organisms which it is the especial object of the apparatus to
cultivate, uamely: Bacillus fiuorrescens liquefaciens, bacillus sUbtilis, pro
tean forms (partiCUlarly the proteus vulgaris), bacillus figurans, etc. Accord
ing to my invention, no preliminary straining of the sewage is necessary, the
apparatus being so arranged that the bacteria multiply and unceasingly per
forlll their functions; an;l' previous removal of organic matter from ordinal'v
sewage being detrimental to their action. My invention comprises also speci~1
means for maintaining them healthy and vigorous. I also provide means for
the further purification of the effluent obtained from the cultivation filtering
bed. * * * My invention includes also means for insuring the most favor
able condition in the filtering material for the development of the micro-

151 F.-17
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organisms contained In sewage. Suitable Inlet, outlet, flushing, and cleaning
appliances are provided, and my invention includes also special means of rest
ing and aerating the filtering material without interfering with the continuit~·

of the treatment."

He then describes his apparatus, and then says:
"This combined concentration and movement provides the conditions favor

able to the development of micro-organisms which increase directly as the
food supply, and continually encroach upon the same. Sludge or deposit
(which merely represents that portion of the organic matter which the or·
ganisms have not had time to liquefy), and inorganic detritus, may be removed
from the concentrating compartment, B, when required by simply opening
the penstock, I, I, and raking out or flushing. In order to maintain the condi
tions most favorable to the process in low temperature. I combine with the
above-described apparatus an arrangement of pipes, P, P, as shown in Figs.
4, 5, and 6, for the circulation of hot water from a boiler, p', whereby the
filtering material, M, may be maintained when necessary or advisable at the
temperature most favorable to the growth and action of the micro-organisms.
.. '" .. By making the concentrating conduit, B, of less capacity or contract
ed as compared with the filter bed of larger area above it, and further by
arranging the inlet of the crude materIal to said conduit at the extreme bottom
tllereof, a result is obtained which is vital to the successful cultivation of the
micro-organisms, as by this the crude material in the contracted condUit, 01'

chamber is kept constantly on the move passing forward and upward without
any place of permanent deposit, thus preventing" the accmnulation of stale
organic and fecal matter which would destroy or retard the action of the
micro-organisms."

His claim is:
"The herein-described method of purifying sewage which consists In passing

the sewage, without previous removal of the solid portions, under a suitable
head, first through a concentrating chamber with contracted outlet openings in
which the solid portions are retained until so far decomposed by the action
of the micro-organisms that they can pass throu,dl the outlet openings, while
the life products of the micro-organisms are allowed to pass out with the
liquid and finer solid particles without delay, and then upward through a filter
bed of suitable depth and of greater superfieinl area than saW concentrating
chamber, whereby the decomposition of the solid matters is substantially com
pleted, substantially as described."

He carries his sewage to the bottom and lower compartment of
the tank by means of a pipe and a horizontal chamber located at one
end of such tank, and there discharges it. Here the solid matters are
not disturbed, and they remain until liquefied by the action of tne
micro-organisms which are here developed in such sewage. Means
are provided for discharging any part not so liquefied or which the
micro-organisms do not have time to liquefy. This is also done by
the defendants, as it is found the Saratoga sewage plant does not
wholly do away with sludge. This chamber or compartment at the
bottom of the tank is necessarily air-tight and dark, essential condi
tions for the development and growth and action of the micro-organ
isms, whether Moncrieff actually knew the fact or not. This lower
compartment, smaller than the one above it, is only separated from it
by a numerously perforated diaphragm covered with filtrating sub
stances, and as fast as the sewage in the lower compartment becomes
liquefied by the action of these micro-organisms, or anaerobes, it rises
through these numerous perforations and the filtrating materials into
the upper part or compartment of the tank, and is thence discharK.e<1
through numerous outlets located all along the side of the tank. The
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inventor has, therefore: (1) A nondisturbing inlet for the sewage,
opening and disposed below the normal water line of the sewage in
the tank; (2) an air-tight. and darkened tank in which the micro
organisms are developed and do their work of liquefying the sewage;
(3) a filter bed through which the liquefied sewage must and does
pass on its way to the outlet extending substantially the whole length
of the tank; and (4) a 110ndisturbing outlet. And it is all done in a
flowing current of sewage, as much so as in the patent in suit. He
not only liquefies the sewage by the same process of the patent in
suit, but, by direct connection, and before it passes from the tank, he
filters it. He does not aerate the liquid. He does not protect the sew
age from light and air while the micro-organisms are doing their work
according to nature's process by the "scum," but he does this by !he
filter bed and filtered liquefied sewage always standing above it. The
result sought and obtained is the same as in the patent in suit.

The workshop provided for the bacteria while doing the work of
liquefying the sewage is somewhat different. The process, so far
as developing bacteria and liquefying the sewage is concerned, is
precisely that of the patent in suit, viz., the liquefaction of the raw
sewage secluded in a tank or receptacle excluding' light and air and free
from all disturbance, except such as is incidental to the inflow and out
flow of sewage, by the natural action of micro-organisms developed
and grown in the mass of sewage at the bottom of the tank. Scott
Moncrieff may not have known just why and how this action took
place, but he knew it did take place, and he knew the result. and he
provided conditions and means, the essential conditions and means.
for producing the result sought. He is presumed to have known of
the Mouras discovery that an air-tight tank was essential to the work
ings of these micro-organisms. He and nlouras, not Cameron. ex
ploded the theory that the presence of oxv~en was necessary and asserts
the contrary. It is quite tnte we find that many contended lor the
presence of oxygen; but, nevertheless, the discovery had been made
and published to the world that absence of oxygen was the one_ es
sential condition for the effectual development and working of these
anaerobic bacteria, micro-organisms. It is immaterial that dozens or
even hundreds of scientific men failed or refused to believe. It is
also disclosed by the evidence that the so-called septic tank, in all es
sentials, was in use in Urbana, 111. in 18DeJ, and designed for Cham
paign, Il1., in 1895, and constructed in 18f17. I wii! not take time to go
into details or ~ description of these works.

Cameron's (the patent in suit) conception was to provide an "arti
ficial method" for "the liquefaction and purification of sewage" by the
action of anaerobic bacteria developed in a pool of the sewage tlnder
proper conditions. But this, as we have seen, had been clone before,
even if we may say that nature's method and means of doing a thing
become an "artificial method" of doing the same thing when we pro
vide a new place, an artificial place, or a place, like a tank, constructed
by human hands, in which nature by its own instrumentalities is to
perform its own process. The patentee declares:

"The invention consists in certain methods of developing in a flowing current
of sewage bacteria capable of dissolving the mass of solid organ!e matter con-
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talned therein," and (2) "of subsequently utilizing theso-deve!oped bacteria
in lI~uefylng the mass of organic matter contained In the llowing current."

If this means what it says, nothing- of the kind is done. The bacteria
or micro-organisms are not developed in the "flowing- current of sew
age," and cannot be effectually. They are developed in that part of
the sewage which is at rest, and which has been broug-ht to a "stand
still" secluded in a pool, and which must remain at a "standstill" below
the flowing current until the bacteria are developed and have actually
liquefied it. Nonagitation, nondisturb:mce, nonflowage are essential
to the effectual development and action of the bacteria. The liquids
of the sewage that do not require liquefaction flow along- throug-h the
tank and pass out, but this part does not develop bacteria of the char
acter mentioned. Hence the necessity for the deep tank in which the
more solid parts of the sewage may remain at rest in a pool, deposited
at the bottom, outside the "flowing current of sewage," for days,
while the bacteria develop and work and liquefy this nonmoving- mass.
When liquefied it returns to the flowing current of sewage, becomes a
part of it, and passes on. And the bacteria after development do not
liquefy "the mass of organic matter con'ained in the flowing- current,"
but that part of the organic matter which has left the "flowing cur
rent," sunk to the bottom of the pool, and remained at rest for the
development and action of the bacteria. But, in any event, it is the
same "flowing current" of the prior art, as in Mouras, where the sew
age entered at the inlet, was, except the fluid, deposited at the bottom
of the tank for the development and action of the micro-organisms, or
bacteria, and then, when liquified by the operation of natural laws
or processes, liberated and carried along in the flowing current of
fluids, and as in Moncrieff and Adeney fully described. Philbrick,
vVaring, Champaign, and Urbana had the same flowing current and
by-pool. .

All this was indicated and pointed out to him in the prior art, with
which he is presumed to have been familiar. The conception was not
new or novel. I fail to discover any new or novel method of develop
ing bacteria, or of allowing or permitting or enabling them after devel
opment to do their work of liquefying the sewage. They develop, as
they always had done, and always will do, under certain conditions,
and when developed they liquefy certain materials, as they always had
done, and as they always will do if not prevented. Pasteur discover~d

the difference between, and gave the names "aerobic" and anaerobic"
to, certain bacteria or micro-organisms to distinguish those which de,
velop and exist in the presence of free oxygen from those which do
not. Mouras and Moigno and many others knew that an air-tight
receptacle did not contain free oxygen, and that therefore aerobes did
not liqudy the sewage contained in such an air-tight receptacle or
tank. As already stated, Mouras and Moigno had discovered and
published to the warld the fact that sludge would not form in such
a sewage receptacle or tank having a submerged inlet and outlet.
Cameron did not, as shown, even discover "the scum." His tank must
be air-tight in the beginning of nature's process going on therein, but,
when "the scum" is once formed, it may be opened. Therefore his
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discovery of the utility of "the scum" is not patentable invention. He
has dispensed with nothing. He has, added nothing. He has, we will
assume, found in nature's process an aid, not to his process, but to
nature's process, a part of it, and Cameron utilizes it at a later stage,
in that he may leave his air-tight tank open after the bacteria have
been developed and have constructed their own roofing. This dis
covery, if it be Cameron's, has not enabled him to even modify the
tanks of the prior art. Clearly the formation of this scum or its use
is not a part of any patentable process.

A principle is not patentable. Le Roy et al. v. Tatham, 14 How.
(U. S.) 156, 14 L. Ed. 367; O'Reilly v. Morse, 15 How. (U. S.) 62,
14 L. Ed. 601; Corning v. Burden, 15 How. (D. S.) 252, 267, 14 L.
Ed. 683. See Risdon L. W. v. Medart, 158 U. S. 68, 77, 78, 15 Sup.
Ct. 745, 39 L. Ed. 899; Boyd v. Cherry (C. C.) 50 Fed. 279.

It is when the term "process" is used to represent the means or
method of producing a result that it is patentable, and it will include
all methods or means (not nature's) which are not effected by mech
anism or mechanical combinations. Corning v. Burden, 15 How. (U.
S.) 252,267,14 L. Ed. 683, approved Risdon L. W. v. Medart, 158 D.
S. 77,15 Sup. Ct. 745,39 L. Ed. 899. We may have a valid patent for
the means or methods of putting principles into opera'ion so as to
produce useful results, but not for nature's means and methods. Those
are common property, and cannot be appropriated and monopolized by
anyone.

It was discovered years ago, before Cameron came into the fi~id,

that sewage, in an air-tight tank, or receptacle of any kind, having an'
inlet and an outlet, both submerged therein or opening in the tank below
the level of the contents, would generate or develop active bacteria,
or micro-organisms, which, feeding on such sewage and on the newly
arriving sewage, would so act upon it as to liquefy it permanently,
leaving no great amount of residue or sludge. It is true that the
principle was not fully comprehended and understood, but enou~h

was known and understood to enable the prior art to construct and
use their "septic tanks" with a flowing current of sewage secluding
in the tank under the proper conditions a pool for the development
and action of the bacteria. This result was obtained in the prior art
by the process of the patent in suit. This development of bacteria
is a fundamental truth in nature. In patent law it is a principle. It
is a process of nature, but a principle, and not patentable. But, if
patentable, Cameron was anticipated. Now, take the means for bring
ing this principle into operation, for making it serviceable to man, the
process of liquefying sewage by anaerobic action. 'vVe have, with
Cameron, the air-tight tank or receptacle with the inlet and outlet
demanded. The raw sewage flows in and remains at rest, while the
liquids coming in and those produced by the anaerobic action flow out.
Nothing whatever is done to the sewage after its arrival. It must be
left undisturbed. In fact it must not undergo any process whatever
except the natural one; that is, let nature take its course. It is like a
process for fermenting cider or improving whisky. Run it into the
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barrel or tanK where it will not freeze, and let it alone. But all this
had been done before. Assume that Cameron discovered that these
anaerobes would in an air-tight and dark receptacle construct a covering
for themselves by the formation of the scum. His process has nothing
to do with that. It is a principle, and not patentable. But he did
not discover it, as we have seen. Moigno twice describes it.

But, it is said he has improved the means, and therefore has an im
proved process. But we have seen that his process is old, his means
old, except, possibly, in some mechanical details. In the sewer pipes,
entirely outside of and away from the tank, he has put in the old set
tling tank or catch-basin of the prior art for stone, iron, bones, etc.
Outside the tank at the other end he has attached an aerator or more
properly aerating means which deals with the liquid after it has left
the tank, and then he adds to that the filter-all old devices. Each
performs its old function in the old way, and each acts independently
of all the others and is independent of the tank and the process going
on there. This is mere aggregation, and not patentable. Atlantic
Works v. Brady, 107 U. S. 192, 199, 200, 2 Sup. Ct. 225,27 L. Ed. 438 ;
Pickering v. McCullough, 104 U. S. 310, 26 L. Ed. 749; Dodge Cold
Storage Co. v. N. Y. C. & H. R. R. Co. (C. C.) 139 Fed. 976, affirmed
by the Circuit Court of Appeals January, 1907, 150 Fed. 738.

The process described in claims 1, 2, 3, and 4 is nothing more nor
less than the process of Mouras and of Moncrieff and the ones in use
at Champaign and Urbana. It should be mentioned that Mouras took
out a patent in the United States in 1882 for his process, No. 268,120,
and that he had a device in the tank itself for intercepting bone and
other hard substances. The same is true of claim 21, for it cannot be
doubted that the scum existed in all those cases, and did its work,
although its office or function in nature's process may not have been un
derstood. The process described had become public property in the
United States before the patent in suit was applied for. To hold these
claims valid would make an infringer of everyone who shall use the
Mouras tank with its inlets and outlets. Certainly so, should such user
apply to it the broadened inlets and outlets of the prior art; that is,
the devices of the prior art used in sewage disposal, etc., prior to
the Cameron patent. I cannot discover any new "conception" in the
patentable sense in the patent in suit. I do not doubt it improves some
of the mechanical devices at the outlet. I do not doubt that it was a
"good thing" to connect the aerator to the "septic tank," and then con
nect that to the filter, but I do not find patentable invention in so doing.

Coming to the defendant's sewage disposal plant, we find: (1) a
large oblong tank constructed of solid masonry made air-tight by a
roof covered with earth and supported by arches and pillars. It is
also provided with manholes which may be left open. The sewage
is brought to this tank or receptacle in a pipe or conduit extending all
along one end, or nearly so, and enters through a main or mains into
a pipe located on the inside of the tank which extends, in length, nearly
the width of the tank and is properly supported, by a concrete bracht
reinforced by railroad iron, some 30 feet below the water-level. This
discharges the sewage into the tank proper at four points {as shown in
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~}lue print dra wing). In every essential it is the means of ingress or
I11let·of the 'Walker 1864 patent. It is an improvement on that, doubt
less, but it is far from the inlet of the patent in suit. As to the out
let the description in the engineering record says:

"The septic effluent is discharged at the opposite end [of the tank] through
ninety-six 2-inch pipes, in two horizontal rows, also 3lh feet below the high
water line, in a narrow ehamber extending the width of the tank. From this
('hamber it flows over a weir into an outer chamber and thence through an
aerator to an adjacent dosing tank."

These 96 pipes are simply holes in the wall in which the pipes are
inserted. There is no slotted pipe or pipes on the interior. Nor is
there one on the exterior to aid in the outflow from the tank itself.
The "narrow chamber" is outside the tank, and is under cover as is
~he outer chamber. There is no current to any central point, and hence
to disturbance or breaking up of the scum. There is no aeration on
leaving the tank. From the outer chamber the effluent is carried by a
large pipe some considerable distance to the aerator located at about the
center of the filtration beds, 20 in number, covering an area of some
20 acres. Here "the liquid rises through the central pipe," and then is
discharged and flows over the "sheet-iron plates of the aerator hung
in three layers around a central riser pipe." Thence it is carried to the
filter beds. vVe do not have either the inlet or the outlet of the patent
in suit, nor its aerator. :YIuch more nearly do we have the outlets of
the \Vigner and :YIeyer patents, found in tl;e prior art before Cameron
came into the field. \Ve do not have the same combination of elements,
taken as a whole, found in anyone of the "apDaratus" claims of the
patent. If they, or anyone of them, have any validity whatever in view
of the prior art, they must be very narrowly construed and limited to the
inlet and outlet and other devices shown therein. As so construed and
limited, defendants' sewage plant does not infringe any apparatus claim.
Complainant cannot claim the "septic tank" broadly, for it is in the
prior art. He cannot claim the inlet described broadly, for that too
is in the prior art. Even if he may claim his specific outlet broadly
defendant does not infringe, for he does not use it.

As to the process claims, claim 1 is plainly invalid, anticipated, and
lctlg 111 use prior to the Cameron patent. As to the other process
claims, while in my opinion invalid as not disclosing patentable in
vention in view of the prior art, and because of prior public use, etc.,
still, if either has any validity, in view of the prior art, it must be nar
rowly construed and limited to the exact process performed by the
means described in the Cameron patent. and as so construed and
limited defendant does not infringe. The Cameron process, if it
be a process, consists in constructing a tank in a certain \vay in which
to enable a process of nature to be performed, and as he has borrowed
the tank, the inlet, and, in the main, the outlet from the prior art,
changing or improving no element, except it be the outlet apparatus,
and produces no new result, the defendant does not infringe in using
the old tank and inlet with an outlet entirely different from Cameron
to produce the same result. In fact the inlet, and outlet, and aerator,
and filter, all are essentially different from Cameron.
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But r prefer to base my decision on the broad ground that tIie claims
in suit of the Cameron patent, in view of the prior art, are invalid for
want of patentable invention. Cameron may have carried forward
discovery in this art, and may have improved means; but, as defend-

· ants' process and apparatus are clearly differentiated, there is no in
fringement. Cimiotti Unhairing Co. v. American Fur Refining Co.,
198 U. S. 399, 414, 25 Sup. Ct. 697, 49 L. Ed. 1100; Kokomo Fenc_e

· 1\1 achine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 L. Ed.
689. Not every improvement in an article or process is invention.
The improvement must be the product of original conception. Pearce

· v. Mulford, 102 U. S. 112, 118, 26 L. Ed. 9:3. Slawson v. Grand St.
R., 10, U. S. 6-19, 2 Sup. Ct. 6G3, 27 L. Ed. 576; Munson v. N. Y.
Cit\'. 124 F. S. 60G. 8 Sun. Ct. 622, 31 L. Ed. 586.

There wul be a decree for defendants dismissing the bill, with costs.

FRTEDRERGER-AARON MFG. CO. v. CHAPI~.

(Circuit Court, E. D. Pennsylvania. I!'ebruary 15, UJ07.)

No. S.

PATENTS-INFRTNGEMENT-DESIGN FOR LACE TRnnnNG.
The Kerwin & McGinley design patent, No. 36,895, for trimming tor

ladies' underwear, held infringed.

In Equity. Suit for infringement of design patent No. 36,895, for
trimming for ladies' underwear, granted to Thomas Kerwin and John
McGinley April 26, 1004. On final hearing.

Frank S. Busser and George J. Harding, for complainant
Joseph C. Fraley, for respondent.

HOLLAND, J. The question involved in this suit is whether the
design patent No. 36.895, issued April 26, 1904, has been infringed by
the trimmings or edgings sold by the defendant, who is a jobber of
trimmings.

The subject-matter of the patent in suit is a design for trimming
or edging for ladies' underwear. Trimming for ladies' underwear
consists essentially of the body, the selvedge, and the border. The
body comprises by far the major part of the trimming, being the part
the purch;'ser "looks at" in determining similarity or dissimilarity of
design. To one edge of the "body" of this lace work is attached a
conventional selvedge. To the other edge is usually attached a conven
tional narrow edge or border, which may be more or less varied. It

, is the body of the lace work alone of the trimming which is set forth
in the complainant's patent. Neither selvedge nor border is described
or claimed therein. The body alone is set forth in the letters issued by
the Patent Office, and consists of parallel rows of waves, each row of
waves consisting of a number of rows of chain stitches; the rows being
separated from one another by a ladder-like form, consisting of two
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long horizontal lines, with cross-bars at close intervals, one of which
appears between each row of waves. The outer and inner edge of
each wave is attached bv short lateral threads.

The defendant has adopted this same general design, differing there
from only in that there is a single straight line of stitching separating
adjacent waves, instead of the ladder-like double lines in the design
patented. There is an identity of appearance or sameness of effect
upon the eye, and this resemblance we think is so close that it would
readily deceive the ordinary observer or purchaser, and this is suffi
cient to establish the claim of the complainant that the defendant has
infringed the design patented. It is very easy to distinguish between
the two designs when brought together, but they are so near alike in
appearance that the ordinary observer, giving such attention as a pur
chaser usually gives, would undoubtedly be deceived by the resemblance
of the defendant's design to that of the complainant's. This resem
blance is so close as to deceive such an observer and sufficient to induce
him or her to purchase one, supposing it to be the other, a result held
to be the test of the question of infringement. Gorham Co. v. 'White,
81 U. S. 511, 20 L. Eel. 731.

The complainant's bil1 is therefore sustained, and a perpetual injunc
tion awarded.

BABCOCK & WILCOX CO. v. NORTH A:\IERICAN DREDGING CO.

(Circuit Court, D. New Jersey. :B'ebruary 7, 1\.)07.)

1. PATElI:TS-CONSTRUCTION OJ, TEIlMS-"SECTIONAL STEA~[-BoILERs."

In the Pratt patent, ]'\0. 4Rn,(;84, and the Hoxie patent, :'\0. :in:> 8:>2, both
for "sectional steam-boilers," that term is used as embraeing all water
tube boilers, and not as limitc'd to a boiler built in seetions, each sectioll
being composed of a group of tubes having front and rear headers COln
mon only to the tubes of that group.

2. SAME-IN.FRINGE~rENT-SEOTIONAL STEAM-BOILERS.
The Pratt patent, :'\0. 43\),684, for a sectional steam-boiler, claim 5,

when read in conneetion with the speeification, is limited to a boiler In
which there is a combination of groups of large and small tubes op
positely inclined, the large tubes being inclined from the front downward
ly to the rear, while the upper, or smaller, tubes, are inclined from the
front upwardly to the rear, the purpose of such opposite inclination being,
as stated, to "promote the reverse circulation." and such claim is not
infringed by a boiler in which the tUbes are all upwardly inclined.

3. SAME.

The Hoxie patent, No. 59;),852, for a sectional steam-boiler, baving the
water tubes inc'lined upwardly tram ft'ont to rear, and a transverse stpam
and water drum located at the front of the boiler in tbe space above
said tubes, largely used for marine purposes, was not anticipated and
discloses invention. Also held infringed.

4, SAME-VALIDITy-DESCRIPTION OF PRIOR ART.

If a patentee in his specification describes in appropriate language a
real invention and properly sets forth bis claim to that invention, be je.

Dot to be deprived of it merely because be bas inadvertently erred in bl~
reference to tbe prior art.

[Ed. Note. For cases in point, see Ceuf. Dig. vo!. 38, Patellts, § 243.]
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In Equity. On fina] hearing.

Gifford & Bull, for complainant.
Harry Van N eS5 Phillip, N. A, Acker, and VV. F. Booth, for de

fendant.

LA1\'NI~G, District Judge. The bill charges the defendant with
conjoint infringement of claim 5 of patent 1\'0. 4;:W,(i84, granted No
vember 4, 1890, to N. 'vV. Pratt, and the only claim of patent .:-.Jo.
595,852, granted December 21, 1897, to 'vY. D. Hoxie. Each of the
patents relates to improvements in steam-boilers and each of them is
now owned by the complainant. Claim 5 of the Pratt patent is as
follows:

"In a sectional steam-boiler, the combination of tile furnace, tile groups of
inclined generating-tubes in vertic'al sueeession. having eomimstion spaees b\'
tweC'n tilem, the grnup or groups adjacent tile fUl'nac'e being composed of tuhes
of comparatively large diameter loeated at uniform distanees apart, the suc
ceeding group or groups being eomposed of tubes of comparatively small dia
meter arranged in sub-groups or clusters, the intervening "iHlces of wilicil
are greater tilan the intervening spaces between tile eOllstitnents of tile
dnsters."

The claim of the Hoxie patent is as follows:
"In a seetional steam-boiler of tile type deseribed. tlIe eombination with

the reversed inclined water-tubes of a transverSe steam and water drum. lo
cated at the front of tile boiler in the space above said tuIJes, as shown and
descrilled."

It will be observed that each of these claims relate to a "sectional
steam-boiler." The defendant contends that its boiler is nonsectional,
while the complainant insists that it is sectional. This is the first dis
puted point demanding consideration.

The testimony shows very clearly that the dispute arises from the
fact that the witnesses for the complainant and those for the defend
ant do not adopt a common basis for their classification of boilers.
The complainant's witnesses consider as sectional (1) any boiler in
which the water, instead of being confined in one mass in a shell, is
<distributed amongst tubes which have a front header and a rear header
each common to all the tubes; and (2) any boiler in which the water.
instead of being confined in one mass in a shell, is distributed amongst
tubes composed of separate groups, each group having a front header
and a rear header common only to the tubes of that group. The de
fendant's witnesses insist that a sectional steam-boiler is onlY such
an one as is built in sections; each section being composed of ;; group
of tubes which have front and rear headers common only to the tubes
of that group. The defendant's boiler is a water-tube boiler, and
therefore, according to the complainant's witnesses, is sectional, but
its front and rear headers are common to all the tubes, and, for this
reason, the defendant's witnesses say it is nonsectional. 'vVe see, then,
that the complainant's witnesses denominate as sectional any boiler
whose water is divided into sections, while the defendant's witnesses
denominate as sectional any boiler whose headers are divided into
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sections. The complainant's classification is based on the treatment
of the confined water; the defendant's classification is based on the
mechanical construction of the boiler. There is authority for both
uses of the term "sectional steam-boiler." The term originated, how
ever, in the use which the complainant's witnesses make of it. This
is admitted by the defendant's expert witness, Mr. William Stuart
Smith, who says:

"Terms once applied to any device pos~ess a great deal of inertia, and are
difficult to displace, even though they become misnomers. 'When the water
tube type of boiler was first introduced, a hundred or more years ago, they
were called 'sectional boilers' to distinguish the new type, and they remained
so for many years under that name; but later, when the type became sub
divided, it was readily seen that the term was a misnomer and by no means
described fully the type. Therefore the new name, 'water-tube boiler,' was
used instead and has become of general use, although. as I say, the inertia of
a term renders the use of the term 'sectional' by many people still common.
~evertheless it is not correct."

1\,;1r. Stuart-Smith's admission that the complainant's use of the term
"sectional" is still common is corroborated by other proofs in the case.
The complainant's two patents were granted in 18DO and 1807, and
Prof. Hutton, in his work "The Mechanical Engineer of Power Plants"
(edition of 1897), says:

"A sectional boiler is a steam generator in which the plan of a single en
veloping shell to contain the water and steam is abandoned. and is replaced b~'

that of a number of small generating vessels so joined together that the steam
formed in all of these separate units or sections is delivered from a common
disengagement surface into a common steam space. The liectional principle
may be carried in a boiler of large capacity to the extent of liubdividing the
disengagement area, so that the steam from several such area" would be de
livered into a common steam drum, from which it shall be withdrawn by the
steam pipe."

Quotations from other standard authorities, and from cyclop~dias

and dictionaries, might be made to show that the use of the term "sec
tional steam-boiler," in the sense in which the complainant's witnesses
have used it, is common in the literature on the subject of steam-boilers.
The present duty is to ascertain the sense in which the term is used
in the complainant's two patents.

The Pratt patent is entitled "Sectional Steam-Boiler." The open
ing words of the specification are:

"Be it known that I. Nat. W;. Pratt, * • * have invented certain new
and useful improvements in sectional steam-boilers, of which the following is
a specification: The herein described water-tube boiler is especially adapted
for marine service. The construction of the same embodies a supporting struc
ture composed as far as possible of the pipes forming the water spaces of
the boiler."

I think the term "water-tube boiler" was here used synonymously
with "sectional steam-boiler," for these reasons: First, because at the
time the patent was granted such use of the term was common; second,
because the term "sectional steam-boiler," used in the title of the
patent, and the term "sectional steam-boilers," used in the first sentence
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of the specification, relate to a class of boilers no less comprehensive
than the class referred to by the term "water-tube boiler," used in the
second sentence of the specification, the defendant's construction being
one which makes the term "water-tube boiler" more comprehensive
than the term "sectional steam-boiler"; and, third, because the use of
the term "water spaces," in the third sentence of the specification,
shows that the patentee had in mind sectional divisions of the water,
and not section-al divisions of the mechanical structure. The mere
fact that in the subsequent portions of the specification a sectional
headed boiler is described is not sufficient to justify the defendant's

I conclusion that the sectional steam-boilers referred to in the patent
include only those boilers that have sectional headers.

, The single claim of the Hoxie patent speaks of a combination "in
a sectional steam-boiler of the type described." These words of the
claim refer to the type of boiler described in the specification. That
type is a water-tube boiler, with reversed inclined tubes and a trans
verse steam and water drum located at the front of the boiler in the
space above the tubes. There is no suggestion in the specification that
the headers are sectional or nonsectional. The language is sufficiently
broad to include boilers having nonsectional, as well as those having
sectional, headers. The defendant's counsel argue, however, that the
drawing annexed to the patent shows headers that are sectional. This
argument is based solely on the fact that the two headers shown in
the drawing have sinuous ends. While it is not probable that a
header comrilOn to all the tubes would have a sinuous end, the mere fact
that the drawing shows such headers will no more justify a restrictive
construction of the specification than if the drawing should show two
headers whose ends were straight. If, because the drawing shows two
headers with sinuous ends, the specification must be held to describe
only a boiler with sectional headers, then if, for the present drawing,
there be substituted one showing two headers with straight ends, the
specification should be held to describe only a boiler with nonsectional
headers. The plain language of the specification, sufficiently broad to
describe both classes of boilers, cannot be thus restricted, and be held
,to be descriptive of a sectional steam-boiler or a nonsectional steam
boiler, according as the annexed drawing may show headers with sin
uous or with straight ends. The specification describes a "water-tube
boiler." Such a boiler is commonly known as a "sectional steam
boiler," and since there is nothing in the specification to indicate tIiat
the headers are necessarilv sectional I think the words "sectional steam

.boiler of the type described," used in the claim, refer to a water-tube
boiler, having sectional or nonsectional headers, whose parts are ar
ranged in the manner described in the specification.

The next disputed point relates to the alleged infringement of the
Pratt patent. The water tubes of the defendant's boiler are all inclined
from the front upwardly to the rear of the boiler. In the Pratt patent
the lower tubes are inclined from the front downwardly to the rear,
and the upper tubes from the front upwardly to the rear, as shown in
figure 2 of the drawings for a double boiler annexed to the patent, which
is as follows:
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The specification says:
"Tile headers are serpentine in form, connecting t1w water-tuhes 25 In single

vertical series in staggered succession, or connecting the water tubes 26 in
single vertical series of sub-groups or clusters in a similar staggered relation."

This means that a certain number of the lower tubes 25 (not number
ed in the above figure, but being the tubes inclined from the front down
wardly to the rear) are connected with a section of the front header,
and with a corresponding section of the rear header, in such a manner
that the tubes thus connected are arranged over one another (that is, in
single vertical series), in a zigzag or staggered course, and that a cer
tain number of the subgroups of the upper tubes 26 (not numbered in
the above figure, but being the tubes inclined from the front upwardly
to the rear) are connected with a section of the front header. and
with a corresponding section of the rear header, in such manner
that the subgroups thus connected are arranged over one another
(that is, in single vertical series), in a zigzag or staggered course.
It will be observed that the lower tubes 25 and the upper tubes 26
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are oppositely inclined, and the specification says that "the opposite
inclinations of the successive groups of tubes promote the reverse cir
culation." This statement, it seems to me, makes it reasonably clear
that "the groups of inclined generating tubes in vertical succession,"
mentioned in claim 5, mean the oppositely inclined tubes 25 and 26, and
not the inclined tubes 26 alone. There is nothing in the specification
or drawings intimating a purpose to use in a boiler a group or bank of
tubes inclined only as the tubes 2G are inclined. The claim of a
patent must be read in connection with its specification. ·When the
whole of claim 5 is read, it is found to relate to the larger tubes ad
jacent to the furnace and also to subgroups of small tubes, which latter
the specification shows are above the larger tubes, and oppositely in
cliDed to the larger tubes for the purpose of promoting reverse cir
cuTation. Claim 5 is for a combination. It is utterly impossible to
understand it without reference to the specification. That reference,
I think, shows that the larger and the smaller tubes shall be oppositely
inclined, notwithstanding no such statement is expressly made in the
claim. As all the tubes in the defendant's boiler are inclined in one
direction, the defendant does not use the combination described in
claim 5 of the Pratt patent, and consequently, does not infringe it.

The Hoxie patent presents a very different question. The only draw
ing annexed to it is shown on opposite page.

The specification and claim are not long and are quoted in full, with
numerals inserted at the beginning of each sentence for the purpose
of convenient reference:

"Be it known that T, 'Villiam D. Hoxie, a citizen of the United States, re
siding at Brooklyn, in the county of Kings and state of New York, have in
vented a new and useful improvement in steam boilers, of which the following
is a specification. [1] Heretofore in this type of boiler the inclined water-tubes
were set at an acute angle with the ·vertical face or front of the boiler-in
other words, were pitched downwardly from the front to the rear--the com
bustion-space within the furnace being highest at the front and lowest at the
rear portion. [2] 'rhis arrangement of the inelined water-tubes also left a
vacant vertical space above the rear end of the tubes. [31 The present in
vention consists in reversing the inclination of the water-tubes-that is, di
recting them upwardly from the front to the rear at an obtuse angle with the
vertical face or front of the boiler-thus increasing the capacity of the com
bustion-chamber of the furnace at its rear part and transferring the vacant
space above the tubes from the rear to the front· of the boiler, and locating
the steam and water drum at the .front within this space, whereby it and its
atta<>hments are rendered more accessible and convenient for use and the
whole strudure made more compact; [4] Another great advantage In this
reverse arrangement of the water-tubes Is that they pitch downward towanl
the front of the boiler, which enables them llnd their spaces to be readily
cleaned, removed, or repaired from directly "dthln the fire-room. [5] In the
accompanyin.e: drawing a side elevation, partly in section, of a boiler is shown
embodying the Improye([ arrangement, A, A, representing the vertical headers:
B, the intermediate Inclined water-tubes; C, the furnace with its door. C',
and D the steam and water drnm with Its water-gage, d, these parts constitut
in!! the main eSSential elemenh't in the structure, that llre only necessary to
refer to herein as explanatory of the appended cla.im. fEn By the construction
and relative arran!!ement of the parts above enumerated and illustrated in
the drawing it will be observed that therombustion-dlllmber of the furnace
is enlar!!fd at its reAr portion. which allows the !rases to expand and give out
their full heating effect as they pass to the inclined water-tubes which form
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the principal generating feature of the boiler, the gases being directed through
and around the same by the use of weli-known batlleplates and by the also
well-known staggered arrangement of tbe tubes with respect to each other
or to each vertical series. [7] The reVPJ'se inclination of the water-tubes is
also of great practical importance witb reference to placing, removing, or clean
ing the same. [8] The ends adjacent to tbe fire-room are brought down with
in more convenient reach for handling, and In cleaning tbe natural tend
ency of tbe dirt is to gravitate toward tbe cleaner. [9] By this arrangement
the steam and water drum D is located on the extreme front of the boiler.
which renders it more accessible for inspection, setting up, or repairs, and
its usual appendages, like the water and pressure gages, gage-cocks, etc., are
brought within the nearest possible association with the attendant. [10] This
new type of boiler is especially adapted for marine uses wherein a series of
boilers are employed and which are frequently located upon opposite sides
within the hull of the vessel, the fire-room bping located intermediate of the
same. [11] Having now described my invention sufficient in detail as ex·
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planatol'1 ot the ('IRlm, I wlsb It to be understood that I desIre to Ilecure by
Letters Patent the broad combination of parts as set forth in the following
claim: [12] In a sectional steam-boiler of the type described, the combination
with the reversed inclined water-tubes of a transverse steam and water drum,
located at the front of the boiler In the space above said tUbes, as shown and
described."

The most obvious difference between the Hoxie boiler and the de
fendant's boiler is in the fact that the Hoxie boiler, as heretofore con
structed, has had sectional headers, while the headers of the defend
ant's boiler are nonsectional. The conclusion has already been ex
pressed, however, that the Hoxie patent is broad enough to include
boilers with nonsectional headers. This difference, therefore, does not
enable the defendant to escape an adjudication of infringement. But
the defendant's counsel contend that the I loxie patent is void because
of alleged anticipations by other pa'ents. This defense, in my opinion,
is not supported by the proofs. The Dickerson reissued patent, No.
1,993, granted in 1865, has a drum; as the defendant's expert, Mr.
Stuart-Smith, admits, that covers the whole top of the boiler. It is
therefore much higher than the Hoxie boiler, and probably could not
be placed in a modem war vessel below its protected deck; and the
testimonv of Admiral Melville and Commodore Isherwood, which is
not cont'radicted, shows that when tested in two naval vessels shortly
after the Civil War it proved to be a complete failure. The Pratt
patent, No. 439,684, of November 4, 1890, one of the two patents now
in suit, while it has tubes inclined upwardly from the front to the
rear, has other tubes inclined downwardlv from the front to the rear.
It has also a longitudinal drum. The Pratt patent, No. 428,6;)2, of
May 27, 1890, and the Pressard patent, No. 432,075, of July 15, 1890,
have tubes inclined upwardly from the front to the rear, but each of
them has a longitudinal drum. The remaining patents cited as antic
ipations have tubes inclined downwanily from front to rear. In none
of these patents is there "the comhination with the reversed inclined
water-tubes [that is, with tuhes inclined upwardly from front to rear]
of a transverse steam and water drum located at the front of the boiler
in the space ahove said tuhes."

It is further argued that Hoxie's use of tubes inclined upwardly
from the front to the rear was old, and t11at the transfer of the steam
and water drum from its transverse position at the rear of the boiler,
or from its longitudinal position, to a transverse position at the front
of the boiler, involved no inventive genius. It must be admitted that
Hoxie's statement in clause 1 of the specification-that "heretofore
in this type of boiler the inclined water-tubes were set at an acute angle
with the vertical face or front of the boiler, in other words were
pitched downwardly from the front to the rear"-was not accurate.
Dickerson's reissued patent, No. 1,99~, Pratt's patent, No. 428,632,
Pressard's patent, No. 432,075, and Pratt's patent, No. 439,684, all
above referred to and all issued before the Hoxie patent, had· re
versed water-tubes. But I find no difficulty with this inaccurate
statement of the prior art. If a patentee in his specification describes
in appropriate language a real invention, and properly sets forth his
claim to that invention, he is not to be deprived of it merely because
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he has inadvertently erred in his reference to the prior art. The per
tinent question is: Is the thing he describes and claims an invention?
The argument of the defendant's counsel is based on the assumption
that the Hoxie patent must stand or fall "solely on the upward inclina
tion of the generating tubes from front to rear." But the invention, as
described by the patentee in clause 3 of the specification, is not so nar
row. He there says that his invention consists in reversing the inclina
tion of the water-tubes, and in locating the steam and water drum at
the front of the boiler in the vacant space above the tubes. These two
things constitute his alleged invention, and they, in combination, are
what he sets forth in his claim. Simple, very simple, the combination
seems to be. But, so far as the record discloses, nothing like it was ever
before devised. Some of the advantages of the Hoxie boilers are men
tioned in the specification. Others are mentioned by the complainant's
witnesses. The Hoxie patent seems almost to have revolutionized the
art of constructing boilers for marine uses. Since 18DI' I-Ioxie boilers
have been installed in vessels of the United States Navy, aggregating
497,D46 horse power, and in vessels of the navy of Great Britain, ag
gregating 291,850 horse power. In the vessels of all countries the
Hoxie boilers ordered or installed now aggregate nearly 1,000,000
horse power. The Hoxie boiler combines compactness with safety,
efficiency, durability, and great convenience in cleaning and repairing.
It was introduced in the navy of the United States by Admiral Melville,
while he was Engineer in Chief of the Kavy, after examination of many
other types of boilers offered to the Navy Department, and was selected
by him because he deemed it "the best boiler of the class to be installed
in the ships of the Navy of the United States." He declares that it has
given "perfect satisfaction so far as the work of man can go," and that
Hoxie was the first to solve the efforts of a hundred vears to construct
a light, safe, and economical marine boiler. Previous to 1897 the type
of boiler principally used in the larger vessels of the "Cnited States
Kavv was the fire-tube boiler. Between lsn and ]897 a controversv
had been carried on in engineering periodicals concerning the re1ativ~
merits for marine uses of fire-tube boilers and water-tube boilers. This
controversy became known as the "Battle of the Boilers." These facts
show how strenuous were the efforts before the date of the Hoxie
patent to invent an improved type of marine boiler. In that battle
Hoxie was the victor. The simplicity of the invention may cause sur
prise that the battle was so long a one. But the fact that there was
such a battle is conclusive proof that the combination described in the
Hoxie patent was not obvious. In Loom Co. v. Higgins, 105 U. S.
'::80, 26 L. Ed. 1177, Mr. Justice Bradley, in considering the fifth claim
of the \Vebster patent, then in suit, said:

"It is further argued, however, that, supposing the devices to be sufficiently
described. they do not show any invention, and that the combination set forth
in the fifth claim is a mere aggregation of old devices, already well known,
and therefore it is not patentable. This argument would be sound if the
combination claimed by 'Vebster was an obvious one for attaining the ad
vantages proposed---Qne which would occur to any mechanic skilled in the
art. But it is plain from the evidence, and from the very fact that it was not
sooner adopted and. used, that it did not for years occur in this light to even

151l!'.-18
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tl;Je most skilIfjl] persons. It may. have been under fueir very eyes, they
may almost be said to have stumbled over it; but they certainly failed to see
it, to estimate its value, and to bring it into notice."

This oft-quoted language is peculiarly applicable to the invention de
scribed and claimed in the Hoxie patent. That it discloses invention
seems to me clear. The defendant's boiler unquestionably embodies
the combination set forth in the claim of the Hoxie patent. The de
fendant's expert witness expressly admits it.

The result is that there must be a decree that the defendant is an
infringer of the Hoxie patent, but not of the Pratt patent. The com~

plainant is entitled to costs.

In re s'rAHIN.

THE CURRY.

(District Court, E. D. New YOI'lL .Tune 1, 1900.)

8TIIP.PING-INJURY OF PASSENGER-LIABILITY OF VESSEl>.
Conflicting evidence considered, and helrl insufficient to sustn in the bur

den resting upon a passenger to prove, in a proceeding for limitation of
liability, that the in.inr~' for which she claimed damages, and whicb re
sulted from her falling while passing over the gangplank of petitioner's
barge, was due to the wet and unfit condition of such gangplank.

In Admiralty. Proceeding for limitation of liability. The petition
showed that the petitioner, John H. Starin, was sale owner of the barge
Curry, and that an action at law had been commenced against him in
a state court by Mrs. Griffin to recover for an injury received by her
while a passenger on said barge.

Avery F. Cushman and James D. Dewell, Jr., for petitioner.
lVIaurice Marks, for claimant.

THOMAS, District Judge. Mrs. Griffin, a passenger, alleges that
by reason of its wet condition she slipped and fell on the gangplank
of the barge Curry as she was passing over the same to go ashore,
whereby she was injured. The Curry was on the port side, and the
barge Sumner on the starboard side, of the steamer Starin, and in this
conjunction carried Sunday School excursionists from Jersey City to
Orchard Beach, L. 1., when the accident occurred. The passengers,
some 2,500 to 3,000, went aboard and were discharged over the Cur
ry's plank, and several hundred had passed over the plank at Orchard
Beach, when Mrs. Griffin, descending the plank, fell. The plank was
about 15 or 16 feet in length, 4 feet wide, and had a handrail On each
side and cleats along its floor.

Beside the claimant, there is evidence that one other person slipped
or fell on the plank, but was not injured. The claimant herself testi
fied, and called also as witnesses Mr. and Mrs. Joyce, who were rela
tions by marriage of Mrs. Griffin, and who at the time of the accident
were a few feet behind her; Mrs. Kennedy, who said that she herself
fell on her back while passing over the plank ahead of Mrs. Griffin;
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Mr. Kennedy, who was at the head of the gangplank when the accident
happened; and McGowan, one of the committee for the excursion,
who was at the dock end of the plank, and, as he says, saw Mrs. Griffin
fall. Mr. and Mrs. Kennedy were acquaintances of Mrs. Griffin.
These witnesses all testify to the condition of the plank, 1'1rs. Griffin
that it was wet, Mr. Joyce that it was filthy with slush and wet, Mrs.
Joyce that it was wet and dirty and slippery, Mr. Kennedy that it
was pretty wet and slippery, Mrs. Kennedy that it was wet and slip
pery, and Mi:. McGowan that he had to take care to keep from slipping,
that it was as wet as if a hose had played on it, and that it was all wet.
Moreover, the claimant seeks to account for this condition. Joyce
says that he saw planks lying by the gangway with big cakes of ice
on them, and seeks to identify such planks as the gangplank used;
that when he came back from the grove there was sawdust on the plank.
Mr. Kennedy says that he also saw sawdust on the plank when he came
back. The witnesses for the claimant had such interest in the litiga
tion as came from the immediate relation of J\Irs. Griffin to it, from the
relationship of Joyce, husband and ""vife. the acquaintanceship of Mr.
and ::VIrs. Kennedy, and the relation of ::VlcGowan to the excursion.

Opposed to these are four witnesses called by the petitioner: Arena,
the captain of the Starin; Kiley, the mate of the Starin; Burrows, the
captain of the Sumner; and Albertson, the deckhand on the Curry.
Noone of these is now in the employ of the petitioner. The attempt of
the claimant to show that the gangplank was used as a place for stor
ing large cakes of ice, which caused its alleged wet condition, not only
fails, but throws suspicion upon the accuracy or good faith of the
claimant's evidence in that regard; for the evidence shows that the
gang-plank, when not in use, was stored about amidships, where there
was no apparent opportunity for it to get wet, and far removed from
the bar and the location of the ice that was used in connection with
the bar. These four men made good witnesses, and it deteriorates
nothing from the 'Nitnesses for the claimant to say that in honesty of
demeanor, manner of givin~ evidence. and clearness of statement they
were quite equal to the witnesses for the claimant. They had such
interest as would linger after their former employment, and from the
fact that the duty to see that the passengers had proper opportunity
to go ashore was observed, the breach of which would reflect on them
selves. Perhaps, of all the witnesses sworn in this case, Albertson,
in demeanor, clearness of statement, opportunity to .see the accident
and the condition of the platform, intelligence, and appearance of
sincerity, carries the most weight.

The claimant stands in the position of a libelant, with the burden
of proof upon her, and, all in all, the evidence she offers does not
preponderate agaimt that offered by the petitioner in such a way as
to carry the conviction that the gangplank was in the unfit condition
charged. Therefore the claim is disallowed, and the petitioner may
limit its liability. .
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MUTUAL LIFE INS. CO. OF NEW YORK v. r,ANID et al.

(Circuit Court, E. D. Georgia, S. D. February 4, 1907.)

1. COURTS-FEDERAL COURTS-RuLES OF DECISlON.

Ga. Civ. Code 1895, §§ 2114, 2116, provide that insurance on life Is a
eontract by which the insurer for a stipulated sum engages to pay a cer
tain amount of money if another dies within the time limited by the
policy, and that the life may be that of the insured, or of another in
whose continuance the insured Illll:"l an interest, etc., and that the in
sured may direct the money to be pnid to his personal representatives,
his widow, his children, or his assignee, and upon such direction. as
sented to by the insurer, no other person can defeat the same, etC'. Held.
that su~h provisions were merely declaratory of the general law, and
hence the federal conrts sitting ill Georgia were not bound by a con
struction of snch sections by the highest court of the state not in ac
cord with the views of such federal courts.
~LEd. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950

!luI.
State laws as rules of decision in federal courts, see note to 'Wilson v.

Perrin, 1l C. C. A. 71; Hill v. Bite, 29 C. C. A. 553.]
2. SAME.

A rnling which interprets the words "to be paid to an assignee" to im
port that such assiguee need not have an insurable interest is uot con
struction, but is judicial amendment.

3. INSUHANCE-LIFE INSUHA:';OE-AsSIGN~lENT--IKsURAnI.EINTEREST.

An assignment of a life insurance policy to a third person not a rela
tive or creditor, and having no insurable interest in the life of the in
sured, is invalid.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§
166, 167.]

4. SAME-GoOD FAIT IT.
Evidence of inspection as to good faith and integrity of transfer dis

cussed.
5. INTERPLEADER-COLTNSEL PEES.

Wbere the pr,oceeds of a life insurance policY, amounting to $46,133.89,
were claimed by the insured's executors and also by an alleged assi/.,'1.1CC,
and the insurance company successfully filed a bill of interpleader, in
which it was determined that the proceeds belonged to the executors,
subject to a deduction for amounts paid by the assignee, the attorney for
the insurance company may be allowed a fee of $1.000 for his services.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 29, Interpleader, §
76.]

Bill of Interpleader.
A. R. Lawton, for complainant.
Robert M. Hitch and Remer L. Denmark, for executors.
Garrard & Meldrim, for Max Alexander.

SPEER, District Judge. The Mutual Life Insurance Company of
New York filed a bill of interpleader, with the averments following.
On the 5th of August, 1899, it issued a policy of insurance on the life
of the late John R. Young, then of Savannah, Ga. The policy was made
payable to his executors, administrators, or assigns. The contract was
what is known as a H20-payment, deferred dividend life policy," with the
cash surrender, loan, and extended insurance provisions usual in such
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policies. Its face value was $50,000, and the annual premium $2,2-!2.
On the 9th day of September, 1902, Young borrowed from the company
the sum of $4,000, and pledged the policy as security therefor. Young
died on Kovember 19, 1905. Previously to his death, namely, on the
30th of April, 1903, there was filed with the complainant what pur
ported to be an assignment of the policy from Young to one Max
Alexander. Shortly after Young's death Max Alexander, claiming to
be assignee, filed proofs of death, claiming the entire amount payable
on the policy. This was $46,133.89.

The assignment is as follows:
"]1'01' one dollar, to me in hand paid, and for other valuable considerations

(the receipt of which is hereby acknowledged) I hereby assign, transfer, and
set over to ;\,Iax Alexander. whose r. O. address is Savannah, Ga., all my
right, title and interest in this policy No. 0832G8, issued by the illutual Life
Insurance Company of New York, and for the considerations above expressed.
I do also for myself, my executors and administrators, guaranty the validity
and sufficiency of the foregoing assignmcnt to the above nalll(~1 assignee, his
cxecutors, administrators, and assigns, and their title to the said policy will
forever warrant and defend.

"Dated in Savannah, Ga., this 30th day of April, 1!)03.
"[Signed] John R. Young.

'In the preslellce of
"[Signed] M. Hyams, Jr."

Young died testate. By his will :dills B. Lane, J. W. Mott, and D. C.
Ashley were appointed executors. The bill recites that these executors
have notified the complainant that the assignment by their testator to
Max Alexander is invalid. They claim the entire proceeds of the policy.
Alexander also notified complainant that, if it paid the proceeds of the
policy to the executors, he will hold it liable therefor. The assignment
of the policy does not disclose the consideration for the transfer. Pro
testing that it is not in collusion with either party, averring its willing
ness to pay the proceeds to the persons entitled, and being advised that
it cannot with safety pay the same to either, the complainant brings
its bill against the executors of Young and against Alexander, and in
sists that they ought to interplead, in order that the court may deter
mine, and the complainant know, to whom the proceeds of the policY
should be paid. There are the usual prayers for process, and the fur
ther prayer that the complainant may be permitted to deposit the fund in
court, and that upon such deposit the defendants may be enjoined from
further molesting it about the matter in question. The deposit has
been made, and order passed directing the controverting defendants to
interplead, and the complainant in the usual way has been discharged
and acquitted of all responsibility and liability to either of the partie.,
defendant to the bill. The answers of the defendants are voluminous,
but it does not appear that a recital of the various clauses thereof is es
sential to an understanding of the controversy. It is proper, however,
to state that the executors admit that Alexander may equitably recover
such sums as he may have paid out for or on aCCOw1t of the policy, with
interest for the same, but they deny his right to the surplus, on the
ground that since he had no insurable interest in the life of the testator
the assignment is therefore null and void, as a speculation upon human
life, and contrary to public policy. The assignee was neither related by
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blood or marriage to the deceased, nor was he a partner, creditor, or
otherwise financially interested with him in any pecuniary enterprise.

The questions presented are these: Did Alexander's lack of insurable
interest in the life of Young ipso facto constitute such a wager upon
that life, as to be void as against public policy, or, if not in legal con
templation inherently void, do the facts in evidence, attending the as
signment, oblige the court to declare it a violation of· the established
rules regarding wagering contracts on human life? Max Alexander
insists that no insurable interest in him was necessary. He contends
that it was not reqnired by the statutes of this state as construed by its
highest tribunal. The assignee, in support of this contention, relies
upon sections 2114 and 2116 of the Civil Code of Georgia of 1895.
These provisions of the local statutory law are as follows:

"An insurance upon life is a contract, by which the insurer for a stipulated
sum, engages to pay a certain amount of money if another dies within the
time limited by the policy. '['he life may be that of the assured, or of another
in whose continuance the assured has an interest."

"'Ehe assured may direct the money to be paid to his personal represen
tatives, or to his w'idow, or to his children, or to his assignee, and upon SUdl
direction, given and assented to by the insurer, no other person can defeat
the same. But the assignment is good without such assent."

It appears that these provisions of the state law were written by the
first codifier, the late T. R. R. Cobb, whose profound and varied ac
complishments have left an indelible impression upon theiurisprudence
of the state. By a special statute, the state, in the codification of its
laws adopted the first Code as an entirety. The same method has been
followed with subsequent editions. The Code prepared by Mr. Cobb
was adopted by act of the General Assembly, assented to December 19,
1860. It did not take effect until the 1st of January, 1862. The facts
following may be of interest: On the 9th of December, 1858, provision
was made by the General Assembly of the state for the election of
three commissioners to prepare for the people of Georgia a Code,
which should as near as possible express in a condensed form the laws
of Georgia, whether derived "from the common law, the Constitutions
and statutes of the state, the decisions of the Supreme Court, or the
statutes of England of force in this state." David Irwin, Herschel V.
Johnson, and Iverson L. Harris were elected commissioners under the
provisions of this act. The last two named, declining the position,
his excellency, Gov. Brown, supplied the vacancies by the appointment
of Thomas R. R. Cobb and Richard H. Clark. On the 18th of March,
18tH, a convention of the people then in session resolved that in the
publication of the Code it should be made to conform to the govern
ment of the Confederate States, instead of the government of the United
States, and also that the Constitution of the Confederate States should
... e ~)u blished as a part of the Code. Weare also informed that:

"It is but an act of justice to the publisher to state that the typographical
.errors which appear in the. bool;: are mainly attributable tothe frequent chan,ge
01 printers during the progress of· its pUblication, resulting from the excited
and unsettled state of our national affairs. No less than eleven printers, who
were at one time or another engaged in the printing of the Code, are now In
the service of the Confederate States."
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These facts are gathered from the preface of perhaps the first volume
of the first edition of this ancient Code, which was issued in 1861 from
the press of the Crusader Book & Job Office, conducted by John H.
Seales, of Atlanta, Ga. It is the volume once owned and annotated in
his own handwriting by the illustratious Chief Justice Lumpkin, and was
doubtless presented to him by his son-in-law, the famous codifier. It
was purchased by the writer, when a very young man, at the sale after
his death of the library of E. P. Lumpkin, one of the sons of Georgia's
first chief justice. The report of the committee of the Legislature
which recommended the act of adoption in this stormy epoch of legal
evolution seems pertinent to the present inquiry. It is printed in the
preface of this historic volume. "If the Code now pre..:ented," reads
the report, "were.a new system of jurisprudence, or had the commis
sioners attempted to graft upon our system any new features extracted
from others, and unharmonious with our own, or even if alterations in
a well-defined public policy had been attempted, your committee would
have paused, hesitated to recommend the mode of adoption suggested,
without at least calling the special attention of the Legislature to each
of the new and essential changes. But at an early date of our revision
and examination, the codifiers announced the leading principle, by
which they had attempted to guide their laborers, and your committee
report the same prominent in all the amendments and changes made at
their suggestion. This principle was, to admit no change or a'teration
in any well-defined rule of law, which had received le~islative sanction,
or juclicial exposition, and to add no principle or policy which had re
ceived the condemnation of the former, or was antagonistic to the set··
tIed decisions of the latter." The provisions of the Code now of force
differ in no respect from those of the first Code, except in this sentence:

"'I'he life may be that of the assured. or of another (even if a slave) in whose
continuance the assured has an interest."

The language of the section relied upon by :\Tax .Alexander is iden
tical with that of the first Code, and, as we have seen, that "no altera
tions in a well-defined public policy" "no change or alteration in any
well-defined rule of law which had received legislative sanction, or
judicial exposition" "would have been approved" by the cJmmittee,
upon whose report the Code as it stands to-day was adopted, the sec
ond provision stands in totidem verbis written in the original codifica
tion.

VVe have, therefore, but to consider the general principles of law and
public policy on this topic as they were understood at the time of the
adoption of the Code and since then to discover that Georgia has at no
time attempted by legislation to adopt a policy at variance with those
principles as they relate to insurance policies where no insurable inter
est is concerned. There is no room for construction or interpretation in
the clear and unambiguous language of the great lawyers who framed
these provisions. "The life may be that of the assured, or of another in
whose continuance the assured has an interest." This is no departure
from general law. Equally in harmony with that law are the unequivo
cal provisions "that the assured may direct the money to be paid to his
personal representative. or to his widow, or to his children, or to his
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assignee, and upon such direction given and assented to by the insurer
no other person can defeat the same, but the assignment is good with
out such assent." It is impossible upon any principle of construction to
hold, because payment may be directed to an assignee, that this avoids
a settled principle, at least in the courts of the United States, that the
assignee himself must be qualified to receive payment. To argue that
these lucid words of the statute import that payment may be made to
any assignee whatever would make valid every assignment to pay a
gambling debt, an assignment by a wife of a policy on her life to pay
the debt of her husband, or an assignment for any other consideration,
however openly and palpably it might violate the settled principles of
the general law. \Vhat warrant, then, is there for a construction which
is to write into the statute a provision of which there is not the slightest
evidence of legislative intention? The whole argument for the alleged
assignee is that because, forsooth, the statute authorizes payrr:ent to an
assignee-an authorization which every other statute of every other
state, and every judicial decision, approves-it must also mean that pay
ment may be made to an assignee who has no insurable interest, when
such payment is held plainly inimical to the general law and to public
policy. It seems, then, that since the statutory law of the state is mere
ly silent on this topic, unless there are other cogent considerations ad
vanced in behalfof Max Alexander, the general law which makes an in
surable interest in the assignee essential to the validity of the assign
ment must control our action here.

It is, however, urged that the United States courts must surrender
the right to make an independent judgment upon this subject, for the
reason, as insisted, that the supreme appellate court of the state, constru
ing the statute, have held that in Georgia an insurable interest is not
necessary to such assignments. 'vVere it apparent that the Supreme
Court of the state had construed and not amended the statute, it is not
clear that upon this question a national court would be bound by such
construction. It is true that there is some conflict of authority upon this
subject, but the true rule is believed to be expressed in Hartford Fire
Insurance Co. v. Chicago, etc., R. R. Co., 175 U. S. 100, 20 Sup. Ct.
37, 44 L. Ed. 84, in the language following:

"QllP~tion~ of public policy, as affecting the IillblIlty for acts done, or upon
cOlltnl('ts IInnle and to be performed wittJin one of the states of the Unlon
WitI'll lIot pOlltroIlp!l by the Constitution, laws, or treaties of the United States,
or h~' the prineiples of tbe commercial or mercantile law, or of general juris
prll!lpl!l'P of national or unIversal application-are governed by the law of the
stntf' as pxprpssed in its own Constitution and statutes, or declared by its
highest ('Ourt."

See, also, Rev. St. § 721 [U. S. Compo St. 1901, p. 581] ; 4 Fed.
;St. Ann. p. 524, and authorities cited; Carpenter v. Providence Wash
ington Insurance Co., 16 Pet. 495, 10 L. Ed. 1044; Watson v. Tarpley,
18 How. 517, 15 L; Ed. 509; U. S. v. Muscatine, 75 U. S. 575, 19 L.
Ed. 4!.l0; Manhattan Life Insurance Co. v. Hennessy, 99 Fed. 64, 39 C.
C. A. 625. We inquire, then, is a controversy like this, relating to a
contract of insurance, within the scope of the commercial or mercan
tile law, or general jurisprudence of national or universal applica
tion? Upon this we have the high authority of the Supreme Court



MUTUAL LIFE INS. CO. V. LANE. 281

of the United States announced in Carpenter v. Providence Washington
Insurance Co., supra, and the opinion as rendered by :Mr. Justice Story.
"The questions under our consideration," said that great jurist, "are
questions of general commercial law, and depend upon the construc
tion of a contract of insurance, which is by no means local in its
character, or regulated by any local policy or custom. \Vhatever re
spect, therefore, the decisions of state tribunals mav have on .such a
subject, and they certainly are entitled to great respect, they cannot
conclude the judgment of this court. On the contrary, we are bound
to interpret this instrument according to our own opinion of its in
tent and objects, aided by all the lights which can be obtained from
all external sources whatsoever; and, if the result to which we have
arrived differs from that of these learned state courts, we may re
gret it, but it cannot be permitted to alter our judgment." And 39
years later, in Oates v. National Bank, 100 U. S. 216,25 L. Ed. 580, Mr.
Justice Harlan, for the Court, declared:

"iVhile the federal courts must regard the laws of the several states and
their construction by the state courts (except when tlle Constitution treaties, or
Statutes of the Unitec1 States otherwise provj(]e) ns rules of decision in the
courts of the United States, in cases when applicable. they are not bound by
the decisions of their eourts upon questions of general commercial law. Such
is the established doctrine of this court, so frequently announced," etc.

vVhatever may have been said to the contrary, wherever p~ssible, the
courts of the United States invarhbly accord the profound"st respect to
the conclusions of the state courts. They f~llow b'indly their construc
tion of a state statute, which is entirely local in character. Their
rules of property within the state, particularly as to real estate, are
also invariably adopted. It is, however, true that when a st?tute of a
state is merely declaratory of a general principle of commercial juris
prudence, is clear and unambiguous in its terms, and the state court
by apparent construction, with definiteness and precisi~n, writes into the
statute a fundamental change in such genepl hw, t1w courts of the
United States will not on that account forego their settled duty to ren
der independent judgments on such general law.

The latest decision on this topic, made by the Supreme Court of
Georgia, is Rylander v. Allen, 125 Ga. 20G, 58 S. E. 10;12. 1"'(> onill
ion was rendered by Chief Justice Fish, and is written with his well
known forcefulness and ability. It is there expressly held that:

"One has the right to procure ilisurance on his own life and assign the p0licy
to another, who has no iDi';urable interest in the life insured, provided it be
not done by way of cover for a wager poliey."

This case was decided March 28, 190G, less than a year ago, and
the learned chief justice states that "this exact question has never
been decided by this court." He quotes Civil Coell' JRDiJ. §§ 21H,
2116, supra. A distinct expression of the court's conclusion will be
found on page 208 of the opinion. It is in the approval of an ex
tract from the opinion of Mr. Justice Little, in Union Fraternal League
v. Walton, 109 Ga. 1, 34 S. E. 317, 46 1.,. R. A. 42,)" 77 Am. St. Rep. 330.
In delivering the opinion for the majority of the court, Mr. Justice
Little had said:
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"By section 2116 of the Civil Code it is provided that the assured may direct
the money to bc paid to his personal representative, or to his widow, or to
his children, or to his assignee. ... ... ... 'We are invare that there is seem
ingly irreconcilable conflict between the adjudicated cases as to whether the
assignee of a life policy takes anything under the assignment unless he has
an insurable interest in the life insured. But it wiII be noted that under the
provisions of our Code no such qualifications are made essential to the validity
of the assignment, nor do we think under sound reasoning any can exist."

Now, I must state with great deference, and with the profoundest
respect for all the eminent judges of our state who have agreed on
this subject, that the section of the Code quoted was not designed to
define the qualifications or requisites which make a valid assignl11ent.
The Supreme Court of the state seems to use these two sections of
the local statutory law as a foundation for their argument, or "sound
reasoning"-to use the language of Justice Little-that no insur
able interest is required. It will, however, be easily perceived frol11 the
context, as set forth in the opinion of Justice Fish, that the entire ar
gument is based upon the views of other courts, with which the Georgia
court is in harmony on this mooted question, and that no construction or
interpretation of the statute is attempted. It is simply stated by Justice
Little, and restated by Justice Fish in the later case, that, under the
provisions of the Georgia Code, the qualification of an insurable in
terest is not made essential to the validity of an assignment by the
provisions of the Code. This may easily be granted. It is true that
the Code contains much law, and much good law. It is probably a
codification as valuable to the people of Georgia, as the Code of Ka
poleon to the people of France. It does not, however, purport to
contain all the law, and, while the essentials of insurable interest are
not embodied in the Code, there st1l1ds the general commercial law.
and the controlling decisions of the Supreme Court of the United
States, which declare that an insurable interest is essential to such
assignments. On this topic the Georgia statutes are neither final.
complete, nor conclusive. In fact, they are voiceless. This decision
of the Georgia court, however, affords an argument on the general
law in favor of the contention of Max Alexander as comprehensive
and strong as that presented by any other court. It cites a multitude
of state decisions with which it is in accordance. As many might be
cited to the contrary. It is obvious that to discuss this conflict would
be "labor ineptiarum." In support of tile conclusion, Chief Justice Fish
cites two decisions of the Supreme Court of the United States, which,
if in point, would, of course, be controlling here. They are JEtna
Life Insurance Co. v. France, 94 U. S. 510, 23 L. Ed. 401, and New
York Mutual Life Insurance Co. V't Armstrong, 117 U. S. 591, 6 Sup.
Ct. 877, 29 L. Ed. 997. The first of these differs in all respects from
the case at bar. The policy had been taken out by Andrew J. Chew
for the benefit of Lucetta P. France; Lucetta P. France was Chew's
sister. Besides, the sister had loaned the brother some $2,400. The
court below held that "such a policy is sustainable at law on account
of the nearness of the relationship between the parties, and especially
as Mrs. France, at the time the insurance was effected, was one of
Chew's next of kin, prospectively interested in his estate as a distrib-
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utee." "We concur," said Chief Justice Bradley for the Supreme
Court, "in the construction of the policy made by the court, and in
the validity of the transaction." The learned justice continues:

"As held by us in the case of the Connecticut Mutual Life Insurance OJ.
v. Schaefer, 94 U. S. 457, 24 L. Ed. 251, any person has a right to procure an
insurance on his own life and to assign it to another, provided it be not done
by way of cover for a wager policy."

In other words, Justice Bradley states that the great court had held
the law to be precisely as stated by the letter of our Code. He con
tinues, and this is the crucial point:

"'Where the relationship between the parties, as in this case, is such as to
eonstitute a good and valid consideration in law for any gift or grant, the
transaction is entirely free from such imputation."

"Expressio unius exclusio alterius est." It would seem to follow
from this statement of Justice Bradley that, where there is no re
lationship between the parties "such as to constitute a good and valid
consideration in law for any gift or grant," the transaction is not "free
from such imputation." If the proposition is true, the converse prop·
osition would seem also true.

We turn to the Connecticut Mutual Life Insurance Co. v. Schaefer,
the same volume, 94 U. S. 457, 24 L. Ed. 251, cited by the famous as
sociate justice. INe find the facts to be that a policy of insurance was
effected by a husband and wife upon their joint lives, payable to the
survivor on the death of either. Subsequently they were divorced a
vinculo matrimonii. She, having thereafter paid the premiums to the
time of his death, brought suit on the policy. This also, it will be ob
served, is not the case of an assignment. The court sustained the in
surance, and the ruling was placed upon the ground that the parties
had both an insurable interest at the time the insurance was effected.
"It is well settled," said Mr. Justice Bradley, again speaking for the
court, "that a man has an insurable interest in his own life, and in that
of his wife and children, a woman in the life of her husband, and a
creditor in the life of his debtor. Indeed, it may be said generally
that any reasonable expectation of pecuniary benefit or advantage from
the continued life of another creates an insurable interest in such life.
And there is no doubt that a man may effect an insurance on his own
life for the benefit of a relative or friend, or two or more persons, on
their joint lives, for the benefit of the survivor or survivors. * * *
The essential thing is that the policy shall be obtained in good faith,
and not for the purpose of speculating upon the hazard of a life in
which the insured has no interest." In the life of JaIm R. Young
Max Alexander had no interest. In his death Alexander's interest
was great. In New York Mutual Life Insurance Co. v. Armstrong,
supra, the remaining decision of the Supreme Court of the United
States, cited by the Supreme Court of Georgia, the essentiality of an
insurable interest was not discussed save by implication, and the im
plication is against Alexander's contention. The matter in issue was
the ruling of the court below, excluding evidence of the fact that the
policy had been taken out by fraud, and that the insured had been
murdered to obtain its proceeds. The Supreme Court admitted the
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evidence and· denied the recovery, on the ground of that fraud and
that murder. The essentials, or "qualifi<:ations"-to use the language
of the Supreme Court of Georgia-to the validity of an assignment
were not involved. Mr. Justice Field, however, who pronounced the
opinion, used the following language:

"A poliey of life insurance, without restrictive words, is assignable by the
assured for a valuable consideration equally with any other chose in action,
where the assignment is not made to cover a mere speculative risk, and thus
evade the law against wager policies, and payment thereof may be enforced for
the benefit of the assignee, and, under the s:l'stem of procedure in many states,
in his name."

This is the general law, and it is also the statutory law of Georgia,
but the question remains: Is not an assignment of a life insurance
policy like that before the court (not an endowment or tontine policy),
to one who has no interest in the life of the assured, "a mere speculative
risk" on the length of his life, and the chances of glin by his death?
The word "speculative" in this sense is authoritatively defined to mean
"disposed towards speculation, as distinguished from investment."
There can be little doubt what the masterful comprehension of Mr. J u~
tice Field regarded as a "speculative risk." .In immediate sequence to
the language just quoted, he cites authority in support of his proposi
tion, and the first case e:ted is \Varnock v. Davis, 104 U. S. 775,780, .26
L. Ed. 9?4. We turn to this leading case, and there we find the proposi
tion broadly and decisively stated:

"A person who has procured a policy of insurance on his life cannot assign
it to parties who have no insurable interest in bis life."

The decision was by a unanimous court. It was rendered at a time,
when for copiousness and solidity of learning, for vigorous perspicacity,
and for the facility with which it handled and disposed of questions
of the gravest moment, the great court has scarcely been surpassed.
The chief justice was Morrison R. Waite. His associates were Samuel
F. Miller, Joseph P. Bradley, John M. Harlan, Stanley Matthews, Ward
Hunt, William B. Woods, and Horace Gray, and, speaking for the
court, there sat the jurist member of a family of four brothers, not
inferior in the highest powers of the mind, to any other which has
added to the accomplishments, or enhanced the fame of American char
acter. Said Justice Field:

"'rhe association had no insurable interest in the life of tbe deceased, and
could not bave taken out a policy in its own name. Such a policy would
constitute what is termed a 'wager policy,' or a mere speculative contract upon
the life of the assured, with a direct interest in its early termination."

Construing this extract from the opinion of Warnock v. Davis with
that quoted above from the New York Mutual Life Insurance Co. v.
Armstrong, it is easily discoverable that a mere speculative risk, and
the assignment of a policy without insurable interest in the assignee,
in the opinion of the Supreme Court import one and the same thing.
Justice Field then proceeds with the definition of what constitutes such
an insurable interest as will take the contract out of the class of wager
policies:

"But in all cases there must be a reasonable ground, founded upon the
relations of the parties to each other, either peculliar.y, of blood or affinity,
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to expect some benefit or advantage from the continuance of the life of the
assured. Otherwise the contract is a mere wager, by which the party taking
the policy is directly interested in the early death of the assured. Such
policies have a tendency to create a desire for the event. They are, there
fore, independently of any statute on the subject, oondemned. as being against
public policy."

Tbe learned justice recognizes the strong diversity of opinion among
the courts of the states on this most important question, but this does
not disturb him, or the judgment of the controlling tribunal for which
he speaks. It is also true that the astonishing advance in the commer
cialism of the country apparently has induced a difference between the
Supreme Court of the United States and several text-writers of high
character. A notable instance of this may be found in the fine work of
Prof. Vance, Dean of the George 'Washington Law School in the Dis
trict of Columbia, published in the useful and admirable Hornbook Ser
ies of the West Publishing Company. See Vance on Insurance, pp.
141-144. I do not think, however, that Prof. Vance attaches sufficient
significance to what is perhaps the supreme task of the statesman and
the jurist of our country, and that is the prevention of assassination
and murder, and the education of the public to an appreciation of the
value of human life. This is at once the must prevalent and portentous
germ of character degradation among the American people. In little
more than a generation three chief magistrates of the nation have been
assassinated. In the mother country, save for the execution in a period
of revolution of the first Charles, the life of no chief ruLr has been suc
cessfully assailed since the Middle Ages. The statistics of murderous
crimes in the L"nited States are simply horrifying, and in many locali
ties, while innumerable lives have been taken, no murderer with a tithe
of influence and respectability has been executed for murder, even the
most cruel and cowardly, within the memory of any man now alive. In
this state and district a man of reputable antecedents is lying in jail,
charged with murder to obtain the value of the dead man's insurance.
Our population is rapidly becoming heterogeneous. Innumerable er
cruits are yearly discharged upon our shores from countries where
human life is of less value than the smallest premium u')on the most
trivial life policy. If to all of the encoupgements and f~cilities for the
commission of homicide which now exist the rule established by the Su
preme Court shall be annulled, and a system for the issuance or as
signment of life insurance policies shall be generally adopted, by which
the party taking a policy, where the assignment is direct, is, in the lan
guage of Justice Field, "directly interested in the early death of the
assured," not onlv will it have a tendency, as he says, "to create a
desire for the ev~nt," but in a multitude ~)f cases to'make the event
inevitable. Nor is the assignment of such a p licy tel one without
an insurable interest less inimical to public poLcv than s''Ch a con
tract of insurance itself. "The assignment of a policy," said Mr. Jus
tice Field, "to a party not having an insurable interest is as objection
able as the taking out of a policy in his name." Nor docs it matter
that the assignee acted in entire good faith. The rule is inexorable.
In \Varnock v. Davis, it is stated that:

"No fraud or deception upon anyone was designed by the a~re{;ll1ent, nor
did its execution involve any moral turpitude. * * * To hold. it valid for
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the whole proceeds would be to sanction speculative risks on human life,
and encourage the evils for· whicll wager policies are condemned."

Warnock v. Davis is not the latest deliverance of the Supreme Court
on this subject. In Crotty v. Union Mutual Insurance Co., 144 U.
S. 623,12 Sup. Ct. 749 (36 L. Ed. 566), Justice Brewer, for the unani
mous court, announced:

"It is the settled law 0:1' this court that a claimant under a life insurance
policy must have an Insurable interest in tile life of theiusured."

This case was decided in 1891, and I find after careful examination
of all the subsequent reports that the Supreme Court of the United
States has not in any respect departed from this "settled law." The
understanding I have reached as to this rule is strongly enforced by
the opiriion of Judge Shelby in the case of Manhattan Life Insurance
Co. v. Hennessy, 99 Fed. 64, 39 C. C. A. 625, decided by the Circuit
Court of Appeals of this circuit. In that case the policies in question
were assignable by their express terms, and it was therefore, of course,
"in the contemplation of the parties" that in case of assignment the
amount of the policy should be paid to the assignee, but said Judge
Shelby for the unanimous court, all the circuit judges sitting:

"The decisions of the New York Court of Appeal~ are to the effect that the
assignee of the policy can oollect and hold the proceeds even \vhen he never
had an insurable interest in the life of the insured. • • • But the Su
vreme Court does not approve this doc-trine. 'l'he rule established by the latter
court is that the assignee must have an insurable interest. Ilis position must
be such that the polic~r could have been legally issued payable to him."

And Judge Shelby cites Warnock v. Davis.
There is, moreover, I regret to discover, much evidence in this case

which awakens grave suspicion as to the good faith and integrity of
this claim. Alexander testifies that he paid Hyams, as agent for Young,
$4,768 for this policy. At the time of the assignment $c1,000 had been
borrowed of the company by Young. This was the entire cash sur
render value. ·While the policy was to be paid up in 20 years, it was
not payable until the death of Young. There remained to be paid 16
annual premiums of $.2,242 each, amounting to $2.5,8('2. There was
also $200 interest on the loan, wbich interest at the maturity of the pol
icy would have aggregated $3,200. This sum added to the premiums
and the amount paid for the policy made a total of $-1.3,840, which Alex
ander would have expended to carry the policy to maturity. The cash
surrender value at maturity was only $35,000. This amount, reduced
by the amount of the loan, would have made a net value to Alexander
of $31,900, while he would have invested $13,8110. In other words, had
Young lived until the maturity of the policy, and had Alexander paid
what he would have been obliged to pay, his loss on the transaction
would have been $11,940. He claimed that at the end of the 20 years
he would have received large dividends. This, however, is largely con
jectural, and the average investor would scarcely rely upon uncertain
dividends to compensate him for a certain outlay. Alexander denies
that the fact the insured might die before the expiration of the 20
year period entered into the consideration of the transaction, but this
is scarcely credible. It appears from the evidence that the assured was
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a prominent and widely known man. He had large means, and was
able at any time to obtain all the money he might need for his exten
sive business. A few months before the assignment he had passed
through an exceedingly dangerous illness, during which his death was
generally anticipated. These were matters of common knowledge in
the community. He had long been one of the foremost citizens of
Savannah. He was a member of numerous clubs and societies, and a
leader in important business enterprises. He was president and di
rector of a prosperous naval stores company. Its assets were over a
half million dollars in value. He was a director in one of the principal
banks, and an important building and loan company. He was inter
ested in other business enterprises. At the time of his death he was
president of the Board of Trade of Savannah, and had previously held
the same position. He had never married, and had very irregular hab
its in working, eating, and sleeping, and was very imprudent. At
times he was quite dissipated, and used intoxicating liquors to excess.
His face was very red, and on account of his prominence these facts
were well known in the community. After recovering from his critical
illness, which was an extreme and prolonged attack of pneumonia, he
resumed his habits of dissipaticm to such an extent as to cause seriou;;
anxiety to his friends. Alexander, while disclaiming any intimacy with
Young, said that he knew him, and sometimes met him in barber shops.
In the safe deposit box of John R. Young his executors found a receipt
for this policy of $50,000, dated August 30, 1002. This receipt was
signed by Cornelius F. l\loses, the local manager of the company, per
lVI. Hyams, Jr. This indicated that the policy was to be forwarded to
the company as security for the loan of $4,000. This ,vas the first clue
the executors obtained as to this importanttrans'lction. Hyams acted
as the cashier of Moses, the local manager, and also s)licited insurance.
He is the principal witness for Alexander. and, like Alexander, ha(1
been an employe of the ,vholesale grocery house of S. Guckcnheimer's
Son, of Savannah. At first the executors could obtain n) definite or
satisfactory information with regard to the policy. Moses did no
more than tell them that the policy had been sold, and that the insured
at the time of his death had no interest in it. He at first declined to
give the name of the purchaser, or give any other information on the
subject. Later he disclosed to one of the executors that the pur
chaser was Max Alexander. It was stated that Alexander had pur
chased the policy through Moses' cashier, J\I. Hyams, Jr., who, it was
alleged, was the agent or broker of Young in the transaction. No
indorsed check, receipt, or other written evidence was produced to
show the consideration paid Young for the assignment. Tl~is was writ
ten on a small printed form issued by the company. The signature
and the figures in the number of the policy are in the handwriting of
John R. Young. The other writing it contains, including the recital that
Alexander was the assignee, is in the handwriting of Hyams. The
witness to its execution was also Hyams. The instrument recites a
nominal consideration of $1. Alexan'der testified that he did not know
Mr. Young in the transaction at all. All his dealings were with Hyams,
the alleged broker, who had been his friend for many years. Alex-
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ander se.ems to have had some difficulty in gathering the purchase price.
In makmg the paymcnt, he gave Hyams two promissory notes for
$1,000 each, one note for $1,200, a cashier's check on the Chatham
Bank for $1,500, and a personal chcck for the remaining $68. These
notes were not made payable to Young, but to Hyams. The cashier's
check was payable to Alexander, and indorsed to Hyams. The check
for $68 was payable to Hyams. The cashier's check for $1,500 was in
evidence, but Alexander testified that he had destroyed the notes after
they were taken up at maturity. At the time Alexander was 37 years
old. He testified that he bought the policy purely as an investment,
although he admits that Hyams suggested in the course of the negotia
tions that, in case of Mr. Young's death, the entire proceeds of the
policy would be paid to him. It appears from the evidence that if
he had at the time taken out a policy on his own life, for the same
amount and under the same form of contract, it would have been a
much better investment. It is true that Alexander put in evidence re
ceipts for three annual premiums on the policy, to wit, for 1903, 1904,
1905, and three interest payments for $200 each on Young's $4,000
loan. But Young knew nothing of this. The premium and interest
payment together amounted to $2,442 per year. This was $:342 per
year more than the salary for which he was working with Gucken
heimer's Son. He claimed, however, to have had other means.
Hyams testified that in the fall of 1902, when the $4,000 loan was
made, Mr. Young asked him to sell the policy before the next premium
fell due. He had no further communication with Mr. Young on the.
subject until after the policy was sold in May, 1903. He states that
he tried to sell it to Mr. Arthur "Veil, a wholesale merchant, and to
Mr. S. Guckenheimer, Alexander's employer, but neither of them
would buy. Later, he states, he approached Alexander, and succeeded
in getting an offer from him for $4,768 for the policy. He states that
after getting this offer he went to Mr. Young's office, and told him he
could net him $695.22 for the policy. Young told him to come back
a day or two later and he would let him know about it. He returned
about 4 o'clock in the afternoon of April 20, 1902, and Young agreed
to accept the $695.22. He then produced two copies of the printed
assignment, which Mr. Young signed in blank in his presence, only
filling in the policy number. He states this was done in Mr. Young's
office, when only Young and Hyams were present, though several
clerks were in the outer office. He cashed at the Chatham Bank the
cashier's check for $1,500, given him by Alexander, and carried the
currency to Mr. Young and paid him $695.22. He took Young's re
ceipt for it. This receipt was not produced. Young did not ask him
who was the assignee, and died without lmowing it, so far as the wit
ness could tell. The two notes for $1,000 each, one note for $1,.200,
given him by Alexander, Hyams indorsed to C. F. Moses, manager,
who discounted them at the bank for him; he having no bank account.
He collected from Alexander the amount of the discount, and paid it
to Moses. He had no regular book of account with Moses, and got
no money from him for the proceeds of the note, but simply made a
memorandum of it on a small slip of paper, and put this in a little cash
box in Moses' office, to which he as cashier had access. Thereafter,
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from time to time as he needed money, he would take sums from the
cash box and make a memorandum of it on this slip of paper. This
course was pursued until the entire $3,200 was thus drawn. He claims
to have acted as Young's agent or broker. Of the $4,768 received on
account of his principal he retained a commission or brokerage of
$3,072.78. He could not remember any reason why he paid $695.22
to Young. He might have paid any other arbitrary amount. Accord
ing to his own statement, Hyams, if he was indeed the broker of Young,
perpetrated a shocking fraud upon his principal. The fact that with
out acquainting Young he charged his unconscious principal the un
conscionable commission of 87 per cent. for his services in the transac
tion as a broker, taken in connection with his intimacy with Alexander,
would seem to demand the closest scrutiny of a court of conscience.
Besides, his testimony is marked by a swiftness and boldness little
short of effrontery. Young, he says, was satisfied with a sum which
was less than 15 per cent. of the proceeds of his policy as sold. He
would have been satisfied, Hyams said, with $100. He asked no ques
tions. He was paid $695 22. 'When asked how this sum was cal
culated, Hyams said that he did not know, but that Young would have
been satisfied with 22 cents. There is a baleful and sinister light on
the whole transaction. It is plain from the high stations in business
life attained by John R. Young in Savannah, one of the foremost ports
of the nation, that he was endowed with clear business sagacity and a
decisive character. Such a man would be as little likely as any other
tamely to submit to such flagrant imposition. While his voice is silent,
in view of his business character, it must be true that this transaction
never occurred as stated. or else that he was in such decline, mentallv
and physically as well, that the participants could readily discover that
he had but a little while to live. Besides, if the transaction was straight,
what the necessity of keeping the facts from Young, why the cir
cuitous methods of payment? Why not pay Young directly? \Vhy
make the notes and checks payable to Hyams? \Vhy withhold from
Young the true price paid for his property? Why deprive him of his
right to know the commissions with which he is charged? Alexander,
it is true, testifies that he was ignorant of this conduct on the part of
Hyams, but he knew that he was buying the property of Young, and
he knew that he was giving checks and notes to Hyams. This was
enough to put him on inquiry, and he is chargeable with knowledge of
all the fraud and wrong which on inquiry he mig-ht have ascertained.
In truth, from his own testimony, and that of Hyams, in this whole
transaction Hyams was acting much more in his interest than in the
interest of Young. This clerk in a grocery store was making promis
sory notes, and undertaking to pay more per annum than his entire
salary, in order to speculate on the life of the president of the Savannah
Board of Trade. It is not difficult, with the policy and the blank trans
fer in Hyams' possession, to understand how readily the details of
the scheme might have been perfected. As for Young, in the large
transactions he constantly handled, it may be true that he did not care
to maintain this policy, or he may have lost sight of it. It mav be
that Young, having met his loan by transferring the policy in blank
with the cash surrender value, had no purpose to maintain the insur-
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anee. On this the evidence was silent. My own conclusion is that
Young felt that he was dealing with the company; that Hyams, the
cashier of Moses, the local manager, was its representative; and that
H ~'ams gave him the impression that the money he received, if he re
ceived any at all, was the value of his policy over and above the loan
for which he had pledged the policy as security. If, then, Alexander,
Hyams, or Mo::-es, or either or all of them, for unlawful speculative
designs, paid the premiums and the interest on the note, the effect of
this action was to keep alive the policy, not for their benefit, but for
the benefit of the legal representattves of John R. Young.

It is safe to conclude that, not only every friend of John R. Young,
but every business man of any consequence or any powers of observa
tion in the city of Savannah, knew that the president of the Board of
Trade had but a short time to live. Safely may we assume that none
more clearly saw his precarious hold on life than men engaged in life
insurance, especially the agents of those companies which had given
him life insurance. The entire case as developed by the· evidence is a
signal instance of the wisdom of the rule hereinbefore discussed, which
we have seen is established by reiterated decisions of the Supreme
Court of the United States.

Counsel for the executors concede that Alexander should be repaid
for all expenditures made by him on account of the pQlicy, and the loan,
with interest thereon. In view of this concession, decree will be taken
accordingly. He ,'lill, therefore, suffer no loss. He will have his
whole outlay with 7 per cent. interest. The insurance company has
no complaint. It has paid the money into court, requested the de
termination of the court on the issues involved, asks it, reasonable
costs, and begs that it may be no longer disturbed. These prayers
will be approved by the decree. 1\11'. Lawt'Jn, of counsel who presented
this bill, suggested an allowance of $1,000 as his honQrarium. That he
has underestimated his services, the court is not able t:J perceive.
There is no proof that his e,ctimate is exorb'tant, and the allowance
will, therefore, be made. This is justified by the a'tlthorities. Louis
iana State Lottery Co. v. Clark (C. C.) 16 Fed. 20; Trustees v. Green
ough, 105 U. S. 535, 26 L. Ed. 1157.

Deducting these sums conceded to Alexander and allowed to coun
sel, together with the costs, from the fund in the hands of the court,
decree will be taken determining the right of the executors to the bal~
ance of the sum deposited by the complainant in the registry of the
court to the credit of this case.

NORTH CAROLINA MINING CO. v. "{l~STFELDT et al.

(Circuit Court, W. D. North Carolina. Jj'ebruary 5, 1907.)

1. QUIETING TITLE-RILL-SUFFICIENCY.
A bill alleging that complainant was the owner of the land described.

setting forth particularly the chain of title, and charging that defendant
claimed an adverse interest or estate in the premises, which so affected
complainant's title as to render a sale or other disposition of the property
impossible, and disturbed complainant in its right of possession, etc., suf-
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ficiently showed that complainant was in actual possession of the premises,
and stated a cause of action to quiet title under Revisal ~. C. 1005, §
1589, declaring that an action may be brought by any person against an
other who claims an estate or interest in real property adverse to him, fOl'
the purpose of determining such adverse claims.

[Fit 1\ote.-For cases in point, see Cent.. Dig. vol. 41, Quieting Title, §§
73, 74.]

2. ABATE)lENT Al'\D REVIVAL-OTJIER ACTION PEl'\DING-DIFFERENT JURISDIC
TIONS-STATE AND l<'EDERAL CODItTS.

'.rhe pendency of 11 suit in a state court for the reeovery of real prop
erty in controversy, in the natun; of an action of ejectnwnt. was no tmr
to a suit in equity in the federal murt" to qUiet title to such property.
as authorized by Hevisal X. C. WO:;,' § 1:l8U, in which the positions of the
parties were reversed.

[Ed. Note.-For cases in point, see Cent. Dig. vol. I, Abatement and Re
vival, §§ 87-89.]

3. COURTS-FEDERAL COURTs-Jl'RISDICTIoN-l'ARTIES-rNl'\ECESSARY PARTIES
DISMISSAL.

'Yhere a federal court had jurisdiction of the subjed-Illatter and the
necessary parties. the bill could be dismissed as to any defendant who was
not an indispcnsable party to the suit. whose prescnce would oust or r;~

strict the jurisdiction, or the right, and be retained as to the other defend
ants.

[Ed. Note.-For cases in point, see Cent. Dig, vol. 13, Courts, § 8ll:l.]

4. COl;RTS~FEDERAL COURTS-JURISDICTION-STATE STATUTES.
While the Legislature of a state cannot enlarge the equitable jurisdiction

of the federal courts, it nevertheless may pro\'ide by statute for the cn
largement of the equitable rights. which may be enforced by the Circuit
Court of the enited States by virtue of its equitable jurisiJiction in the
same manner as such rights are enforced by state courts.

[Ed. Note.-For eases in point, see Cent. Dig. Y01. 1:;, Courts, §§ 972-973.]

1). QUIETING TITLE-]'lVIDENCE-POSSESSION OF LA,,[)-PRESU~frTIO"S.

'Where, in a suit to quiet title, there was eyi<lence that possession lwgan
in 1899, and that A., cOIllplainant's gr:ll1tOl', ('Olweyell the premises in 1901.
there would be a presulllption that the possession thus shown continued
under A. and those claiming from him.

6, AC'fIOK-RIGIlTH ACCRL"ING AFTER Cm\l1lENCE~[ENT-QCIETINGTITLE-REQUI
SITES-LEGAL 'l'ITU~.

In a suit to quiet title, as authorized by Hevisal K C. JDO:;, § 158D, coU!
lllainant's deed. on being offered in eYi<lence, was fonnel to be nnseale,l.
and therefore only to convey lln eqnitable title; but. pf']\(ling ,:nit, the de
fect was cured by Healing, re-probnting, and registering tIJe (lped. and by
obtaining another deed from itH vendor, which eomplainant had pro
bated and registered and offered in evidence. Hcld, that though complain
ant was entitled to maintain the ,mit, on proof of his equitable title as
shown by the deed first introduced. he was neYerthcless entitled to cure
the defect and establish his legal title pendente lite.

[Ed. Note.-l<'or eases in point, see Cent. Dig. vol. I, Action, § 736.]

7. QUIETING TITLE-ADEQUATE HEMEDY AT LAW.

'Vhere, in a suit in equity to quiet title as authorized by Revisal N. C.
190:;, § 1589, complainant alleged that it was in aetual possession of th:~

premises in controversy at the time suit was instituted, and the proof es·
tablished that complainant was still in po:-:,;ession, eomplainant had no ade
quate remedy at law.

[Ed. 1\ote.-For cases in point, see Cent. Dig. vol. 41, Quieting Title.
§§ 6-9,]

S, COURTS-:E'EDERAL COl'RTS-EQUITABLE JVRISDICTION.

A federal court will not turn a complainant in equity oyer to a remedr
at law in a state court, but only to the law side of the federal court.
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9. PUBLIC LANDS-STATE GRANTS-REGISTRATION.
Code N. C. § 2779, provides that the Secretary, on applicatIon of claIm

ants for state lands, shaH make out grants for all surveys returned to his
office, which grants shall be authenticated by the Governor, countersigned
by the Secretary, and recorded in his office; that the date of entry shall
be inserted in every grant, and no grant shall issue upon any survey un
less the same be signed by the county surveyor, and every person obtain
ing a grant of land shall, within two years after such grant shall be per
fected, cause the same to be registered in the county where the land shall
lie, etc. From 1885 to 1893 there was no statute in force permitting the
registration of such grants, and by Laws 1893, p. 52, c. 40, it was declared
that grants previously made which were required to be registered might be
registered in the county in which the lands lay, respectively, within two
years from January 1, 1894, notwithstanding the fact that such specified
times had already expired, and that all grants registered after the expira
tion of such specified time should be treated as having been registered
within the time specified, etc. Held, that a failure to register a state grant
within two 3'ears from the date of the issuance thereof did not avoid the
same.

10. SAME-STATE LANDS-PRIORITY OF GRANTS.
Where complainant not only held under a senior state grant, but had

been in possession of the land since 1899, while defendants held under
junior grants, and had never been in possession of the premises, such
junior grants were void.

11. COURTS-FEDERAL COURTS-RULES OF DECISION.
Where the priority of certain state grants had been settled by the Su

preme Court of the state of North Carolina, the decision was binding on
the federal court sitting in such state in a suit instituted therein.

rEd. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950, 958,
959.]

In Equity.
Jas. H. l\ferriman, Moore & Rollins, and Jos. J. Hooker, for com

plainant.
Julius C. Martin, A. C. Avery, and F. A. Sondley, for defendants.

PRITCHARD, Circuit Judge. This is a suit in equity, brought for
the purpose of determining adverse claims to real estate under chapter
6, p. 37, of the Public Laws of 1893 of North Carolina, which provides
"that an action may be brought by any person against another who
claims an estate or interest in real property adverse to him for the
purpose of determining such adverse claims," and for removing a clond
from and quieting the title to said estate. The bill was filed on the 27th
day of Julv, 1905; the complainant alleging that it is the owner of
the lands described in the bill, setting forth particularly the chain of
title, and th~t the defendants claim an adverse estate or interest in the
premises, which said claim so affects the complainant's title as to ren
der a sale or other disposition of the property impossible, and distnrbs
the complainant in the right of possession. It prays that said claims
of the defendants, and each of them, be adjudged to be invalid, and
that none of the defendants have any estate or interest in the said prop
erty, or any part thereof, and for a perpetual injunction against the
defendants, and for general relief.

The defendants G. R. vVestfeldt, P. M. WestfeIdt, Marie Christine
Price, Jennie Westfeldt, L P. Tarlton, and wife, Meta Tarlton, Jennie
Fleetwood Westfeldt, G. S. Tennent and wife, and Marie Louise Ten-
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ent filed a joint and several answer to the bill, in which they set up the
following defenses: (1) They denied that the complainant was the owner
of the property, and denied that the property was located where the com- :
plainant claimed it to be, and denied that the ridge on which the com- ,
plainant claimed its land to be located was known as and called "Little
Fork Ridge," and averred that Little Fork ridge was at a different place;
and that the complainant was endeavoring to locate its lands as claimed
by it for the purpose of covering certain lands belonging to the defend
ants, because such lands were believed to contain .a certain copper
deposit and to be of much value, and that the defendants are seised of
the land as belonging to them in fee simple. And the answer then sets
up particularly the defendants' chain of title. (2) The defendants
further set up in their answer that about the year 1899 one Walter S. '.
Adams went into possession of that portion of the land covered by
one of the grants under which the defendants claim, and began to dig
and mine for copper and other ore, and continued in possession until
March 20,1901, when the defendants G. R. Westfeldt and P. M. West
feldt, as individuals and as executors of the will of Jane \Vestfeldt, and
the other defendants and Chas. Fleetwood \Vestfeldt, commenced an
action in the superior court of Swain county, N. C., for the purpose
of recovering from Adams the possession of the land. The defendants
then set up the pendency of the action in the state court as a bar to this
suit, and also insist that by reason of the pendency of that action this
court has no jurisdiction. The defendants introduced in evidence in
the case, when the matter of jurisdiction was argued before the court,
a complete transcript of the record of the cause in the state court. (3)
The defendants also set up that the defendants Henry Grinnell and wife
and Dodette Altonie Grinnell were citizens of the District of Columbia,
and were necessary parties to this suit, and therefore this court had no .
jurisdiction of this cause. (4) The defendants also set up in their an
swer that this court has no jurisdiction sitting in chancery as a court of
equity for the reason that the remedy of the plaintiff is full, complete,
and adequate at law. (5) That the bill of complaint does not state facts
sufficient to constitute a cause of action, for that it nowhere appears
therein, and is not the fact, that the plaintiff has established by any
action at law any right or title to said land, or the possession thereof.
The defendants also claim the right of trial by jury. The defendants
also say that the bill of complaint does not state any facts which show
that the complainant is entitled to any equitable relief whatever, or
that the matters involved in the suit are cognizable in a court of equity.
(6) The pendency of the suit in the state court is again set up in the
ans'\ver, and claimed to be a reason why this court should not grant an
injunction against further proceedings by the defendants in the state
court.

The defendants Henry Grinnell and wife filed a separate answer,
which contained substantiallv the S'lme that was in the answer of the
other defendants, and prayed that the court dismiss the bill as to them.

After the complainant had filed a general replication, the defendants
requested the court for leave to be heard upon the question of juris
diction of the court before an order should be made appointing an ex-.
aminer to take evidence. The court granted the request, and heard
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a'rgument upon the motion of the defendants to dismiss for want of
jurisdiction, but denied the motion, except as to Grinnell and wife, as
to whom, and before the final hearing in the case, the bill was dis
missed because of a want of jurisdiction of the court over their persons.

In the progress of the final hearing it appeared that the complainant
at the commencement of the suit had only an equitable title to the prop
erty in dispute; the conveyance under which it claimed being without
seals, but in all other respects sufficient. Before the hearing was con
cluded the said conveyance was amended, re-probated, and re-regis
tered, so as to make it a perfect conveyance of the legal title to the
complainant, and was again offered in evidence and received by the
court, and, in addition, the complainant obtained from its vendors an
other deed, which it had probated and registered, and which it offered in
evidence, conveying the lands to the complainant.

The defendants filed a formal written motion to dismiss the suit
on the ground that the complainant at the commencement of the suit
did not have the legal title to the land, which motion the court over
ruled.

The evidence was taken before examiners, and at the final hearing
there were many exceptions to the same on behalf of complainant and
defendants, some of which were abandoned, and those not abandoned
were passed upon by the court, as will appear in the record.

The demurrer in the defendants' answer avers that the bill does not
state facts sufficient to constitute a cause of action. The court has
considered the same, and is of the opinion that the allegations contained
in the bill are a substantial compliance with Acts 1893, p. 37, c. 6
(Revisal 1905, § 1589); and in addition thereto the bill shows that the
complainant is in the actual possession of the premises in dispute.
Therefore the demurrer is overruled. Jones v. Ballon, 130 N. C. 527,
52 S. E. 254; Revnolds v. Crawfordsville Bank, 112 U. S. 411, 5
Sup. Ct. 213, 28 L. Ed. 733; More v. Steinback, 127 U. S. 70, 8 Sup. Ct.
1067, 32 L. Ed. 51; Ely v. New Mexico R. Co., 129 U. S. 291, 9 Sup.
Ct. 293, 32 L. Ed. 688.

The defendants set up the pendency of an action in the state court as
a bar to this suit, and also insisted that by reason of the pendency
of such action this court had no jurisdiction. In considering this
question it is necessary to determine the character of the action pend
ingin the state court. The parties who are defendants in the present
suit instituted an action in the state court to recover the two tracts of
land in controversy in this proceeding. There is nothing in the pro
ceedings in that court to show that the court has taken possession of
the res, or that it has, by proper process, assumed dominion over any
specific property, the title of which is involved in this controversy.
In the case of Slaughter v. Mallet Land & Cattle Co. (Circuit Court of
Appeals, 5th Circuit) 141 Fed. 282, 72 C. C. A. 430, this question was
considered by the court. The third headnote in that case is as follows:

"The pendency in a state court of an action of trc;,pass to try title to land
and to remove cloud from title does not place the land in the exclusive pos
!lesslon of that court, in such sense that it is a ground for ahatement of a sub
sequent suit in a federal court between the same parties to qUiet title to the
same land."
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The defendants' suit in the state court against complainant and its
vendor was an action under the Code of 1\orth Carolina for the re
covery of real property, and answered to the old action of ejectment,
and was an action at law purely. The defendants in that suit or action
set up a counterclaim, asking to have their title quieted under the act
of 1893; but no action was ever taken upon this counterclaim. The
plaintiffs in that action (defendants in this suit) filed no reply to the
counterclaim, but at the close of this hearing what is styled a "reply"
was offered in evidence. There was nothing to show that the state
court had granted leave to file a reply, or that any reply had ever been
offered in the state courL There was nothing to show that the land
had ever been taken into the custody of the state court in any manner.
This paper was ruled out as evidence.

In the case of Barber Asphalt Pavement Co. v. Morris, V~2 Fed. 947,
66 C. C. A. 55, 67 L. R. A. 761, the court, in discussing this phase of
the question said:

"The general rule upon this subject has been so clearly announced and so
often affirmed by the Supreme Court nnd by this court that it is no longer open
to debate or consideration. It is that the pendency in a state conrt of an ac
tion brouf!,ht by the plaintiff in a subsequent action behveen the same parties
in the federal court, and which involves the same subjf~ct-ll1atter, presents no
bar and furnishes no ground for the abatement of the later adion. Stanton v.
Embrey, 93 U. S. 548; 554, 23 L. l;d. 983; Standley v. Ho!wrts, 59 Fed. 836.
844, 8 C. C. A. 305, 314; Merritt v. Barge Co., 7ll Fed. 228, 2:]:3, 24 C. C. A. 530,
535; Green v. Underwood, 86 Fed. 427, 42D, 30 C. C. A. 162, 1G4; Hughes v.
Green, 28 C. C. A. 5il7. 53D, 84 Fed. S;{:l. S'{5; Huhinger v. 'l'rust Co., il6 C. C.
A. 494, 496, 94 Fed. 788-790; City of Ogden v. Weaver. lOS Fed. 564-5G8, 47 C.
C. A. 485-492; B. & O. It. R. Co. v. Wabash It Co., ,,7 C. C. A. 322, llU Fe(l.
G7S-GSO; Ball v. Tompkins (C. C.) 41 Fed. 4SG-490. * ... ..."

Owing to the nature of the action instituted in the st8te COllrt. this
court, being of the opinion that there was n'1 confiict of jurisdiction,
therefore refused to grant the motion t) dismiss this suit for the
reasons thereinbefore stated.

It was also insisted that the defendants Henrv Grinnell and his wife,
Dodette Altonette Grinnell. were citizens of tlie District of Columbia
and necessary parties to this suit, and that therefore this court had no
jurisdiction of the same. It was alleged in the bill that these defencI
ants were citizens of the District of Columbia. It thus appearing at
the preliminary hearing that the court was without jurisdiction, counsel
for complainant were advised by the court that the suit would be dis
missed, whereupon they stated that they were prepared to show that
such defendants were CItizens of the state of Massachusetts, and would
offer evidence to that effect, and in such event would ask leave to
amend the bil1 in conformity thereto, and at the same time requested
the court tJ grant leave to complainant to take a discontinuance as
to these defendants in the event that they should be unable to show
that such defendants resided within the jurisdiction of this court.
\Vhen this cause came on for final hearing complainant asked to
be permitted to take a discontinuance or nonsuit as to Grinnell and
wife. This motion was granted over objection of counsel for defend~

ants.
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The order permitting complainant to take a discontinuance as to
these two defendants involves two questions: First, the power of
the court to make the order; and, s~cond, the same being made, wheth
er the defendants Grinnell and wife are indispensable parties. This
question has been passed upon by the Circuit Court of Appeals for the
Eighth Circuit in the case of Boatman's Bank v. Fritzlen, 135 Fed.
658, 68 C. C. A. 288. The court in that case, in discussing this phase
of the question, among other things, said:

... * • In a determination of the jurisdiction of the national courts, and
the right to remove causes of action to them, indispensable parties only should
be considered, because all other parties may be dismissed and disregarded, if
their presence would oust or restrict the jurisdiction or the right. Geer v.
Mathieson Alkali Works, 190 U. S. 428-432. 23 Snp. Ct. 807, 47 L. Ed. 1122;
Bacon v. Hives, lOG U. S. 99, 1 Sup. Ct. 3. 27 L. T'Jd. Gf); ",Vormlcy v. Wormley,
8 ",Vheat. 421, 5 L. Ed. G51; Wood v. Davis, 18 How 467, 15 L. Ed. 4fiO; Sioux
City Terminal R. & ",V. Co. v. Trust Co. of Korth America, 82 Fed. 124, 27 C. C.
A.73."

In this case, the court has jurisdiction of the subject-matter and the
parties, and therefore the bill may be dismissed as to any defendant
who is not an indispensable party to the suit. and retained as to other
defendants. Horsford v. Gudger (C. C.) 35 Fed. 392; Payne v. Hook,
7 Wall. 430, 19 L. Ed. 260; Carneal v. Bank, 10 Wheat. 188, 6 L. Ed.
297; Vattier v. Hinde, 7 Pet. 261, 8 L. Ed. 675; Horn v. Lockhart,
17 Wall. 579, 21 L. Ed. 657. The court having jurisdiction of the sub
ject-matter as well as the parties, except the two defendan's who are
citizens of the District of Columbia, it would be unreasonable to hold
that the complainant is without a remedy simply because two of the
defendants are not within the jurisdiction of the court, and this can
never happen, except where the absent defendant is an indispensahle
party; and, in order to secure the due administration of justice in
such cases, this exception should be remedied by appropriate legislation
framed so as to provide for service on defendants residing in the
District of Columbia and the territories, although it should involve an
amendment to the Constitution.

In determining whether these defendants are indispensable parties,
the proper test is whether, in this suit, a decree can be entered without
affecting the interests of the defendants beyond the jurisdiction of the
court. It cannot be seriously contended that a decree of this court
declaring the complainant to be the owner of the lands in controversy
and restraining the other defendants from asserting title to the same
could in the slightest degree affect any claim which the defendants Grin
nell and wife may have to an interest in the property. If the claims of
Grinnell and wife were so interwoven with those of the other defend
ants that no decree could be made by this court without affecting their
rights, then, of course, they would be indispensable parties, and this
court would be without jurisdiction.

In the case of Alred v. Smith, 135 N. C. 443, 47 S. E. 597, 65 L.
i R. A. 924, this question was considered by the Supreme Court of
North Carolina, and in discussing- this phase of the question, on page
452 of 135 N. C., and page 601 of 47 S. E. (65 L. R. A. 921), the court
said:
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"In respect to title, interest, or estate to or in the common tenement they are
strangers, and no act done by one can affect, inure to the benefit of, or injure
the other. ... * * In respect to the title no act by one can affect the other.
* ... * It would be an anomaly in the law if one tenant in common could, by
matter in pais, deed, or record, estop bis co-tenant in respect to bis title, in re
gard to which they are absolute strangers. ... ... 01<"

Also, in the case of Williams v. Crabb, 117 Fed. 193, 54 C. C. A.
213, 59 L. R. A. 425, it was held that in a suit in equity by one of two
heirs at law of a decedent to set aside a will and a deed executed by
such decedent for fraud or undue influence and to recover complain
ant's share of the property the other heir was not an indispensable
party, and that the federal court would not require his joinder as a
party where it would oust the jurisdiction of the court. In this case,
on page 205 of 117 Feel., and page 225 of 54 C. C. A. (59 L. R. A.
425), the court quotes with approval from the case of Elmendorf v.
Taylor, 10 Wheat. 152, 6 L. Ed. 289, in which Chief Justice Marshall,
wh'o delivered the opinion of the court, said:

"It is contended that he [plaintiff] is a tenant in common witb the others,
and ought not to be permittec1 to sue in equity without making his co-tenants
parties to the suit. 'rhis objection does l~()t affect tbe jurisdiction, but ad
dresses itself to the policy of the court Courts of equity require that all the
parties concerned in inU'rest shall be brought hefor,; them, that the matter in
controversy may be finally settled. 'l'his equitable rule, however, is framed by
the court itsPlf. aud is subject to its dis(~retion. It is uot, like the description
of partif's. au inflf'xihle rule. a f~iJure to ohserve whid1 turns the pnrty out
of court bf'cause it hns no jurisdiction over his cause, but, being introduced by
the court itself for the purpose of justice. is susceptihle of modification for
the promotion of these purposes. In tllis case the persons who are alleged to
hI' tf'nnnts in common with the plaintiffs nppenr to be entitled to n fourth
part, not of the whole contract. hut ;1 'l)('('i~]!r des('ribpd portion of it, which
mayor mny not interfere with the part occunied hy the defendant. Xeither tlle
bill nor the answer nllcl:'"es such an interference, and tbe court ought not, with
out such allegation, to presume it."

It is also insisted that the bill of complaint does not state facts suffi
cient to constitute a cause of action, in that it is not alleged that the
plaintiff has established in an action at law anv right or title to the land
in controversy or the possession thereof. This contention under the
circumst~nces, is untenable. The complainant invokes the jurisdic
tion of this court, and seeks to assert its rights under the provisions
of the North Carolina statute (chapter 6, p. 37, Laws 1893), section
1 of which reads as follows:

"That an action may be brougbt by any person against another who claims an
estate or interest in real property adverse to him for the purpose of determin·
ing such adverse claim."

The foregoing statute provides for the enlargement of equitable
rights. While the Legis!:lture of a state cannot enlarge the equitable
jurisdiction of the courts of the United States, at the same time it may
by legislative enactment provide for the enlargement of equitable
rights, and such rights may be enforced by the Circuit Court of the
United States by virtue of its equitable jurisdiction, in the same man
ner as such rights are enforced in the state courts. This is so from
the very nature of things. It would be inconsistent to hold that a
citizen of the state of North Carolina under the laws of that state
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would be entitled to go into the state court and seek the enforcement
of certain equitable righ's, while, on the other hanel a citizen of an
other state who is entitled to go into a Circuit Co~rt of the L~nited
Stat~s with~n the same territory would be denied the privilege of en
forcmg a nght thus conferred upon the citizens of the state wherein
the action is brought.

In the case of Davis v. Gray, 16 Wall. 221, 21 L. EeL 447, in discuss
ing this question, the court said:

"A party by going into a national court does not lose any right or appropriat'.'
remedy of which he might have availed himself in the state courts of the same
locality. The wise policy of the Constitution gives him a choIce of tribunals."

Also in the case of Ex parte McNiel, 13 Wall. 243,20 L. Ed. 624,
the court said:

"'" '" '" 'l'his principle may be laId down as axiomatic in our natIonal ju
ril'IJrudence. A part;lT forfeits nothIng 'by going Into a fel1eral court. '" ,.. "'"

'fhe court, in the case of Broderick's Will, 21 "Vall. 503, 520, 22 L
Ed. 599, declared that:

"Whilst it is true that alterations in the jurisdiction of the state courts
('annot affect the equitable jurisdiction of the CIrcuit Courts of the United
States, so long as the eqUitable rights thems(~lves remain. yet au enlargement
of the equitable rights lUay be administered by the Circuit Courts, as well as
by the courts of the state."

In the case of Darragh v. Wetter Mfg'. Co., 78 Fed. 13,23 C. C. A.
(;09, the court, among other things, said:

"In Clark v. Smitb, 13 Pet. 195, 202, 10 L. Ed. 123, a suit in eQuit)· in the
federal court, under a state statute, was maintained by a party in possession
of real estate to cancel a junior patent, although this Rtatute dispensed with
the rule in equity that tbe title of tbe eomplainant must first be established
at law. In Holland Y. Cballen, 110 U. S. 15, 25, 3 Sup. Ct. 495, 28 L. Ed.. 52,
a bill to quiet title to land in Nebl'aska, brought in the federal eourt by a
complainant out of possession, was maintained under a statute of that state,
although tbat statute dispensed with the equit)' rule that one must have es
tablished his title at law, and must be in possession, In order to maintain
'Sueh a suit.

"In Cummings v. Bank, 101 U. S. 153, 157, 25 L, Ed. 903, the statute of a
'Rtate bad given to property bolders tbe rigbt to enjoin the payment of an
ill(~gal tax; and, in diseussing the rigbt of tbe eomplainant to maintain a suit
In the national courts for that purpose, Mr. Justice Miller said:

" "Ye have also beld tbat where a statute of a state created a new rigbt, 01'

provided a new remedy, tbe federal <'ourts will enforce that right either on tbe
('ommon-law or equity side of its doeket, as tbe nature of the new rigbt or new
remedy reqUired.'

"In Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909, the
Supreme Court sustained a suit in equity brought in the federal court under
cbapter 11(;, Rev. St. Ill. 1881, commonly called the "Burnt Reeor!ls Aet," by
one out of possession of real estate, to establish his title, and to recover tbe
possession of the property of the defendant, and granted the relief be sought,
notwithstanding the earlier decision in 'Whitehead v. Sbattuek, 138 U. S. 14(;,
11 Sup. Ct. 276, '34 L. Ed. 873. In tbis ease the Supreme Court again de
clared that:

" 'An enlargement of equitable rights by stilte statute may be administered by
the o.ireuit Courts of the United States, as well as by the courts of the state,
and when the case Is one of a remedial proceeding, essentially of an equitable
charaeter, there can be no objeetion to tbe exercise of the jurisdiction.'
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"Finally in Cowley v. Railroad Co., 159 U.S. 569, 582, 16 Sup.Ct. 127, 40
L.Ed. 263, 'a 'Case is reported in which a suit had been brought in one of the
courts of Washington Territory to set aside the judgment of that court for
fraud under a territorial statute which authorized the territorial court to
vacate its judgments in original suits of this character brought for that
purpose. The suit was transferred to the federal court and there cited;
but the Circuit Court dismissed the bill on the ground that it was not ac
cording to equity practice to vacate or act directly upon a judgment at l~w,
that the complainant should have applied by petition or motion to set aSIde
the judgment in the original cause, and that his remedy at law was plain and
adequate. The Supreme Court reversed that decree. Mr. Justice Brown de
livered the unanimous opinion of the court, in which he announces the same
rules, and cites the same authorities which he had so vigorously presented
in his dissenting opinion in Cates v. Allen, 149 U. S. 451. 461, 13 Sup. Ct. 883,
M'7, 37 L. Ed. 804. In speaking of this suit he said:

.. 'Even if it were treated as in form a bilI In equity. the right of the com
plainant would be gauged as well by the statute under which the bill was filed
as by the general rules of equity jllrisprudence. * * * While the federal
court may be compelled to deal with the case according to the forms and mode
of proceeding of a court of equity, it remains, in substance, a proceeding under
the statute, with the original rights of the parties unchanged.'

"Upon a careful review of all these authorities, and especially in view of
the decisions in the last two cases to which we have adverted, it may, we
think, be safely said that the following rules relative to the jurisdiction and
power of the federal courts to enforce rights created, and to administer reme
dies provided, by state statutes for enforcement and administration in the
courts of the states, have been firmly established in the jurisprudence of the
United States: Rights created or provided by the statutes of the states in
the federal courts, either at law, in equity, or in admiralty, as the nature of the
new rights may require. Ex parte :\Ic:'lliel, ]3 Wall. 236. 20 L. Ed. 624; Cum
mings v. Bank, 101 U. S. 153, 1;)7, 2;) L. Ed. 00:1; Trust Co. v. Krumseig (de
cided by this court at May term, 1896) 77 Fed. 32. 23 C. C. A. 1. An en
largement of equitable rights by the statutes of the states may be administered
by the national courts, as well as by the courts of the states. Case of Bro·
derick's Will. 21 Wall. 503, 520, 22 L. Ed. 5fJ9; Clark v. Smith, 13 Pet. 195.
202, 10 L. Ed. 123; Holland v. Challen, 110 U. S. 15, 25, 3 Sup. Ct. 495, 28
L. Ed. 52; Frost v. Spitley, ]21 U. S. "G2, 557, 7 Sup. Ct. 112fJ. 30 lJ. Ed. ]010;
Reynolds V. Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 L. Ed. 733; Chapman v.
Brewer, 114 U. S. 15R. 170. 171. 5 Sup. Ct. 7fJ9, 29 hEel 83; Gormley v. Clark,
134 U. S. 338, 348, 349, 10 Sup. Ct. 554, 33 L. Ed. 909; Bardon v. Improve
ment Co., 157 U. S. 327, 380. 15 Sup. Ct. 650, 39 L. Ed. 719; Cowley v.
Railroad Co., 159 U. S. 569, 583. 16 Sup. Ct. 127, 40 L. Ed. 263. 'A party,
by going into a national court, does not lose any right or appropriate
remedy of which he might have availed himself in the state courts of
the same locality.' Ex parte McNiel. ]3 Wall. 236, 20 L. Ed. 624; Davis v.
Gray, 16 Wall. 203, 221, 21 L. Ed. 447; Cowley v. Railroad Co., 159 U. S. 569.
583, 16 Sup. Ct. 127, 40 L. Ed. 263."

The contention of defendants' counsel in this respect would be correct
if there were no statutes in North Carolina relating to the subject.
However, the Legislature of that state has by legislative enactment con
ferred additional eqtlitable rights, which are now sought to be enforced
by complainant in this suit. The case of Arrington v. Arrington, 114
N. C. 119, 19 S. E. 278, is also relied upon as authority for the con
tention that the complainant is not entifed to relief in this suit, because
it is not alleged that it was the legal owner of the land in controversy at
the time that the suit was instituted. A careful analysis of that case
shows that, instead of sustaining the contention of ibe defendant, it
rather tends to support the theory advanced by the complainant.
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,Amohg other things, the court, in discussing the admissibility of testi
mony, said:

"The evidence which had been admitted, the mortgage of 1800, showed that
when the plaintiff began her action she did not have the legal title to the 1%
acre tract, but only an equitable title thereto, to wit, an equity of redemption.
The proffered and excluded evidence tended to show that the plaintiff, be
tween the commencement of the action and the trial, had lost her equitable
title, and then had no right whatever to the possession of that tract. It should

,not have been excluded; for, in an action to recover land, the rnle is the
]Jlahltlff must have the right to the possession, not only at the institution of

,the suit, but at the time of trial also. * * *"

In that case it appears that, although the plaintiff possessed an eq
uitable title at the time of the commencement of the action, she had lost
the same between the time of the commencement of such action and the
trial thereof. The court held that, not being in possession of the eq
uitable title at the time of the trial, she did not have the right of pos
session, and was not therefore entitled to recover. In the case of Ar
rington v. Arrington, supra, the case of Geer v. Geer, 109 N. C. 679, 14
S. E. 297, is quoted with approval, and in that case it was distinctly held
that one may recover in an action of ejectment on an equitable title. In
the controversy between the parties to this suit in the state court (\Vest
felt v. Adams, 131 N. C. 379, 42 S. E. 823) it was held that the plain
tiff was entitled to recover on a deed made by an assignee in bank
ruptcy which did not contain a seal, and in that case Geer v. Geer,
supra, is also quoted with approval.

In the case of Dewing et al. v. Woods, 111 Fed. 5'('5,49 C. C. A. 443,
Judge Goff said:

"It was alleged in the hill that complainant had a fee-simple title to the
land in controversy, and that he was in possession of the same, The record
shows that complainant did not when the bill was fHed, and does not now,
have the legal title to the land, and it is therefore entirel;}, unnecessary that
we consider the matter of possession. * * *"

The learned judge who wrote the opinion in that case clearly states
the rule as it applies in states like West Virginia, where there is no local
'statute which provides for the enlargement of equitable rights. How
'ever, in that case, the court, among other things, said:

"The record shows that complainant did not when the bill was filed, and
does not now, have the legal title to the land. * * *"

The use of the foregoing language justifies the inference that the
court deemed it necessary either that complainant should have had title
to the land at the time of the commencement of the action, or should
have had the same at or before the final decree, to entitle him to the re
lief demanded. It should also be remembered that the case of Dewing
et al. v. "Voods, supra, was a suit to quiet title, and that a legal title was
necessary in order to entitle the complainant to a decree.

The bill alleges that complainant was in possession of the lands in
con.troversy when the suit was begun, and is still in possession of the
same. The complainant's possession is admitted in the third paragraph
of the answer, and it is also shown by several witnesses that its pos
session began in 1899. But even though there was no proof as to pos
session, except that the possession began in 1899 and that Adams con-
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veyecl the premises in 1901, there would bea presumption that the pos
session thus shown continued and continues under Adams and those
claiming under him. Lazarus v. Phelps, 156 U. S. 205, 15 Sup. Ct. 271,
39 L. Ed. 397. In the case of Reynolds v. Crawfordsville Bank,
supra, among other things, it was held that the complainant. being
vested with a clear equitable title to the premises in controversy, was
entitled under the Indiana statute to a decree. The provisions of this
statute are practically the same as those of the North Carolina statute.

The case of Wehrman v. Conklin, 155 U. S. 324-325, ]!l Sup. Ct.
129.39 L. Ed. 167, was where a suit was instituted to qlliet title under
thf' Towa ~tatlltf' ;J ~tatute substantially the same as the North Carolina
statute. It was held:

"H will be ob>:erved that tlli~ ~,tatute enlarge~ the juri>:diction of the courts
of l'f]nitv in thl' foIIowing nartipnrnr~: Fir>:t. It dop>: not rMuire thl' plaintiff
to han~ heen annoyed or threntened hy reneatecl aption;; of l'jef'tmpnt. Sepond.
It (li~nen;;f'~ with thf' 11f>cf'~~itv of his title 'wing previou~Jv e;;t:1hli~h(>d at law.
Third. A bill may be fill'd by a party having an equitnble a;; weII :1;; a legal
titll'. Fourth. In ;;0111e state;; it is not even nl'cessary that the plnintiff should
be in po~session of the land at the time of the filing of the bill. The~e ;;tntutes
have generally heen held to be within the con;;titutional power of the Legisla-
ture." -

AIso, on pae-es 824. 82.') of 1;')5 U. S.. and n;)rre 138 of 1!l Suo. Ct. (39
L. Ed. I(7), in discussing- the extent to which the federal courts have
l!one in the enforcement of equitable rights conferred by state statutes,
it is said:

"Another ;;tep in the l1irection was taken in Reynolds v. C'rnwford;;vilIe Hank.
112 U. S. 4D5. ;) Sup. C't. 213. 28 L. T<)(l 733. in whiph a hill was su;;tained on
an equitab'e title, although it would appear from a report of the case that
such fltle was not fortified by actual possession."

At the final hearing it apoeared that the plaintiff at the time of the
commencement of the suit had only an equitable title to the property
in dispute; the convey;Jnce under which it claimed being- without seals,
but in other respects sufficient. However, before the hearing- was con
cluded, the conveyance was amended. re-probated. and re-reg-istered. so
as to make it a perfect conveyance of the leg-al title to the complainant,
and ag-ain offered in evidence, and admitted as such, and in addition the
complainant obtained from its vendor another deed, which it had pro
bated and registered, and which was admitted in evidence, conveying
the land to the complainant. \Vhereupon the defendants offered a
formal written motion to dismiss the suit on the ground that the com
plainant at the time of the institution of the suit' did not have a leg-al
title to the land. This motion was denied. The deed as originaJly filed
was not under seal, but it purported upon its face to be a perfect con
veyance in aJl respects, except the scrolls at the ends of the names of the
signers. \Vhile not a deed in the technical sense of the term, at the
same time it had the effect to convey a perfect equitable title. In the
case of Rutherford v. Green, 37 N. C. 126, it is said:

"* * * But if he could at law. it is the settled principle of equity that n
valid contract for the conveyance of land is, in itself. an eqUitable conveyance,
whereby the person to whom it is given is regarded in equity as a complete
owner. and is entitled at any time to call for a legal conveyance, whereby he
may become legal owner also. * * *"
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Phillips v. Davis, 69 N. C. 119, is to the same effect.
There was no objection to the introduction of any of the deeds, except

the one herein referred to, and in that instance the objection was based
upon the ground that it was not properly registered. However, defend
ants' counsel reserved the right to object to the effect of the same
on account of the defects in the deeds originally introduced. This de
fect was remedied by a re-registration during the hearing. Hudson
v. Jordan, 108 N. C. 12, 12 S. E. 1029; Cawfield v. Owens, 129 N. C,
286, 40 S. E. 62. Although the complainant would have been entitled
to a decree upon his equitable title, as shown by the deed introduced
in the first instance, to which no seals were attached, at the same time,
having introduced a perfect legal title to the lands in controversy dur
ing the pendency of the suit, this presents the case of one being pos
sessed with an equitable title at the commencement of the suit and with
a perfect legal title at the final hearing, which, in either view of the
case, would give complainant a standing in court. The chain of title
was complete in all respects down to Adams, and there was an admis
sion in the answer to the effect that Adams and wife conveyed the prop
erty in controversy to the complainant. This admission on the part of
the defendants practically takes this matter out of the realm of contro
versy. However, the Circuit Court of Appeals (Sixth Circuit). in the
case of Reeves v. N. C. Land & Timber Co., 141 Fed. 821, 72 C. C,
A. 287, considered this, among other questions, in a well-prepared opin
ion delivered by Lurton, Circuit J l1dge, in which, among other things,
it is said:

"FlnallY,it is said that a complainant cannot acquire a title pending his sUit,
and bring It forward by supplemental bill. That is not this case. The com
plainants had an imperfect. but inchoate. title when they brought this suit.
They simply perfected the existing title. * * *"

It is also insisted that the complainant has an adequate and complete
remedy at law. This contention cannot be maintained, The bill shows
that the complainant was in the actual possession of the premises in con
troversyat the time suit was instituted, that it was and still is in the actu
al possession, and, therefore, cannot maintain an action at law in this
court. While it is insisted that the complainant might have a remedy
at law in the state court, at the same time, under the circumstances, this
court will not refuse to entertain jurisdiction in cases like the one at
bar. The court, in the case of Uni'ted States Life Ins. Co. v. Cable, 98
Fed; 761, 39 C. C. A. 264, among other things said:

"In the federal courts It Is well settled that the court will not turn n suitor
in equity over to a remedy at law in the state court, but only on the law side
of the federal court."

This court, having jurisdiction of the subject-matter as well as the
parties, will proceed to hear and determine the questions involved,
either in equity or on the law side of the docket, according to the plead
ings and evidence.

It is insisted by counsel for defendants that the grants under which
complainant claims title, not being registered within two years from the
date of the issuance of the same, are void under section 2779 of the
Code of North Carolina, which reads as follows:
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"TEe Secretary, on application of claimants, shall make out grants for all
~mrveys returned to his office, which gr~lUts shall be authenticated by the Gov
ernor, countersigned by the Secretary and recorded in his office. The date of
the entry shall be im;el'ted in every grant, and no grant shall issue upon any
survey, unless the same be signed by the surveyor of the county; and every
person obtaining- a grant for land shall, within two years after such grant
shall be perfected as aforesaid, cause the same to be registered in the county
where the lund shall lie; and any person may e:mse to be there registered any
(,ertified copy of a grant from the office of the Secretary of State, which shall
have the same elfect as if the original had been registered. Upon certificate
from the entry-taker, that the eIaimant has assigned his interest under the en
try, a grant shall be issued in the name of the assignee: Provided, that the
said assignee is a citizen and resident of this state, or shall have come into
the state with the bona fide intent of becoming a resident and citizen thereof."

There is nothing in the foregoing section which call; be construed as
authority for the contention that the failure to register a senior grant
within two years from the date of the issuing of the same renders
such grant void. However, this question has been passed upon recently
by the Supreme Court of North Carolina. Judge Connor, in a very
able and exhaustive opinion in the case of Janney v. Blackwell, 138
N. C. 439, 50 S. E. 857, among other things, in discussing this ques
tion, says:

"By making tile entry as prescribed by law the enterer does not acquire any
title to the land, but only a 'pre-emption' rigilt, or, as it is som(ltimes called, an
'inchoate equity,' or right to call for a grant upon compliance with tile statute.
The grant, when issued, relates to the entry, and vests the title in the gran
tee. The land, when granted, is no longer subject to entry as 'vacant and unap
propriated lands.' Featherston v. Mills, 15 N. C. 596; Hoover v. Thomas, 61
N. C. 184; State v. Bevers, supra; Newton v. Brown, 134 N. C. 439, 46 S. E.
994. It follows, therefore, that, if one lay an entry upon and procure a grant
for land covered by a grant, he acquires no title thereto, for the reason that
the state has by the senior grant parted ,,'ith its title. Stanmire v. Powell, 35
N. C. 312. If the land be open to entry, and a grant be issued therefor, sucb
grant may not be attacked collaterally for fraud, irregularity, or other cause.
This can be done only by the state, or by pursuing the provisions of section
2786 of the Code. But, if the land be not subject to entry, the grant is void,
and may be attacked collaterally. Prior to 1885 the statutes provided that all
grants, deeds, etc., be regi"s'tered in the county wherein the land was situated
within two years from the date thereof. \Vith one or two omissions, the Legis
lature uniformly extended the time for registration for two years. This court
with equal uniformity held that such instruments, when registered within two
years from their date or within tile extended period, were gool1 and valld for
all purposes from their date by relation. Referring to grants, it was held in
HilI v. Jackson, 31 N. C. 333, that 'the passage of the acts * * * prolonging
the time within which grants shall be registered in the county has practically
the effect of rendering nugatory that clause in them. * * * The grants thpD
may be registered at any time, if at that time there be any law authorizing
the act. * * * If the registration of the grant was legal, then it must have
the effect of relating back. This is a necessary consequence, and daily recog
nized in our practice.'

"The same doctrine prevailed in regard to deeds. Walker v. Coltraine.
41 N. C,. 79; Phifer v. Barnhart, 88 N. C. 333. At the session of 1885 the
Legislature enacted a statute which worked a radical change in regard to the
l'egistratlon of deeds. Chapter 147, p. 233, Laws 1885, declares that no deed,
etc., shall be valid at law to pass any property as against creditors or pur
chasers for value, but from registration. No time was fixed within which such
instruments were to be recorded. From that time it became unnecessary to
pass the usual act extending the time for registration of deeds. The Legisla
ture at that session and until 1893 failed to extend the time for registering
grants. In Wyman v. Taylor, 124 N. C. 426, 32 S. E. 740, this court held that



304 151 FEDERA.L REPORTER.

chapter 147, p. 233, Laws 1885, did not apply to grants; bence from 1885 until
189;:1 there was no statute in force in this state authorizing the registration
of grants after the expiration of two years from their date. By section 2779
of the Code they were required to be registered within two years. During tbe
period between 1885 and 1893 there was no statute in force permitting the
plaintiff to register the grant.

"By cbapter 40, p. 52, Laws 1893, it was provided that grants thf'retofore
made, which were required to be registered, 'may be registered in the coun
ties in which the lands lie respectively at any time or times within two years
from the first day of JanuaIJ', 1894, next ensuing, notwithstanding the fact
that such specified times have already expired, and all such grants hereto
fore registered after the expiration of such specified time or times shall be
taken and treated as if they had been registered within such specified time
or times; provided that nothing berein contained shall be beld or have the
effect to divest any rigbts, titles, or equities, in or to the land covered by such
grants, or any of them, acqnired by any person or persons from the state of
Nortb Carolina, by or tbrough any entry or entries, grant or gmnts made
or issued since sucb grants were respectively issued, or of those claiming
through or under such subsequent entry or entries, grnnt or grants.' The
plaintiffs insist that the language of the proviso prevents the operation of the
senior grant from relating back to its date, and gives the grant of ]876, under
which they claim, priority. The question is thus presented: What 'right,
title, or equity' did the grant of 1875 confer upon the grantee? As we have
seen, the land at the time of the issuing of the grnnt was not subject to
entry, and therefore the grantee acquired no right, title, or equity In the land
as against the prior grantee. It Is well settled that, where language is used
in a statute which has a well-defined legal meaning, the Legislature will be
presumed to have used the language with referellce to such meallillg. The
plaintiff must therefore estabIlsh the proposition that he had some legal
right or title to the land or some equity therein by virtue of his grant. It
is not to be doubted that the Legislature had the power to Impose upon the
persons registering their grants after the time provided therefor had expired
the condition that they should do so, subject to junior grants which Iwd been
registered. The registration of a grant is not necessary to give it validity
for the purpose of passing title. 24 A. & E. Ene. (2d JDd.) 116. It will be
noted that there is a marked difference in the language of the statute re
quiring the registrntion of deeds (section 1245, and Acts 1885, p. 233, c. 147),
and that requiring the registmtion of grants. The first declares that 'no deed
shall be good and available,' where as the second directe that the grant be
recorded.

We therefore conclude that, in view of the facts set out in the record, the
plaintiff had not, at the time of the registration of the grant of 1848, acquired
by the grant of 1875 any "right, title, or equity," as against the senior grant,
which gave It priority. N'either grantee had actual posSl5!lsion of the
land. The legal title vesting in the first grantee drew the constructive pos
session, which continued until there was an ouster. It appears that the
plaintiff had never taken possession. Therefore the possession is, by operation
of law. in the defendant by virtue of the senior grant. It may be suggested
that the construction which we have placed upon the proviso of the act of
1893 practically emasculates It-gives it no operative force. If the defend
ant had gone Into actual possession of the land, thereby ousting the senior
grant, and remained In possession for seven years, he would have acqUired
title."

This opinion effectually disposes of the question sought to be raisd
by the defendants. It will be observed that the court in that case holds
that junior grants are void in the absence of an actual adverse posses
sion of the disputed premises for a period of seven years. While this
court is of opinion that the act of 1893 is retrospective, and had the
effect of validating any grants that were ii:walid by virtue of section
2779 of the Code at the same time the Supreme Court of North Caro-
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tina, in the case of Janney v. Blackwell, supra, has practically decided
that the act of 1893 was not necessary for such purpose. In this in
stance, the complainant not only holds under senior grants, but has been
in possession since 1899; while, on the other hand, the defendants hold
under junior grants, and have never been in possession of the premises.
Therefore the junior grants, under the circumstances, are absolutely
void and of no effect. This question bein~ settled by the C:1'I'rn '1°e
Court of the state of North Carolina, and this suit bei g instituted in
that state, such decision is binding on this court.

This practically disposes of all legal questions involved in this con
troversy, and leaves nothing but the question of location of the lands
in controversy. The court, after a careful consideration of all the evi
dence in this cause, is of opinion that the complainant is entitled to the
relief prayed for in the bill, and will therefore enter a decree to that
effect.

MORRILL et al. v. Al\1EHICAN RESERVE BOND CO. OF
KENTUCKY et al.

(Circuit Court, W. D. Missouri, C. D. January 10, 1007.)

No. 2,307.

1. TRUSTS-ENFORCEMENT-EQUITY-JURISDICTION.
Every cestui que trust is entitled to the aid of a court of equity to avail

himself of the benefit of the trust, and the forbearance of the trustee may
not prejudiee him.

2. COURTS-JURISDICTION OF FEDERAL C{)URTS-SUlT AGAINST STATE.
A suit against a state ollicer, which involves the pecuniary interest of

the state to restrain or direct the action oj' the oflicer in a matter intrusted
to his official di"cretion, is a suit against the "tate itself, of which the
national courts have no jurisdiction, but a suit to enjoin or direct a state
officer in the performance of an official act which requires the exercise oj'
no discretion and involves no pecuniary interest of the state. and no vio
lation of a positive statute thereof indicative of its public policy., is not a
suit against a state, and any qualified citizen of another state llIay main
tain such a suit in a federal court; and a suit of this nature may be main
tained even when its determination involves the pecuniary interest of the
state if the act of the oflicer is purely ministerial, or to restrain official
action in pur"uance of an unconstitutional "tatute, or without lawful au
thority, and to recover damages for such action.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, § 844%.
Federal jurisdiction of suits against state, see note to Tindall v. Wesley,

13 C. C. A. 165.]
3. SAME.

'Vherecorporations were required by a state statute to deposit securities
with the State Treasurer to insure performance of their contrads, and the
corporations have become insolvent, a suit by creditors entitled to the
benefit of the securities to require the State Treasurer to turn the same
over to receivers, to be dispo"ed of for the benefit of complainants and all
others entitled to share therein, is not a suit against the state, and for
that re:;lson without the jurisdiction of a federal court.

[Ed. J'\ote.-For cases in point, see Cent. Dig. vol. 13, Courts, § 844%.]
4. CORPORATIONS-INSOLVENCY OF BO;o;rD COMPANY-RE~fEDY OF CREDITOR UN

DERMISSOURI STATUTE.
Act Mo. April 21, 1893 (Laws 1893, p. 121), requires bond investment

companies selling bonds, certificates, or debentures on the installment or
partial-payment plan to deposit securities with the State Treasurer for

151 F.-20
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the protel'tlo~ot InvestonJ In such bonds. Section 4 provides that, In case
of the failure of any such company, a circuit court of the state, on the
application of one or more bondholders, shall appoint a receiver to wind up
Its affairs and liquidate its debts, using therefor the deposit with the State
'Treasurer, who is required to payout the same on the order of the court.
Act March 26. 18.97 (Laws Mo. 1897, p. 90), contaIns similar provisions for
the deposit of securities by such companies, and also provides that, when
<10111e~tic, they shall be under the supervision of fhe supervisor of build
ing and loan associations. and. on their failure to make or maintain the
dppo~it, thE'y'sball be proceeded against for forfeiture of their charter
af his relation by tbe Attorney General. It further repeals all acts and
parts of acts inconsistent therewith. ,Held, that such act did not repeal
section 4 of the act of 1893 and malte th:!, remedy by proceedings instituted
by the Attorney General exclusive, but left the remedy provided by said
section 4 open and effective to bondholders in case of the insolvency of a
company, without requiring that such suits should be instituted, conduct
ed, or controlled by tbe Attorney General.

5. COURTS-JURISDICTION OF FEnERAL COURTS-ENFORCEMl':NT OF TRUSTS.
Where a state statute required a corporation to deposit securities witll

the State Treasurer for the protection of creditors, and authorized tbe
latter on its insolveney to maintain a suit in a state court to avail them
selves of sUe'h securities, such creditors who are qualified citizens of an
other state hm-e the right to enforce such remedy and the trust created
for their benefit in a federal court. and such court under its plenary juris
diction as a court of equity to enforce trusts has power to take the securi
ties into its own hands for administration at any stage of the suit when it
deems such action for the best interest of the beneficiaries. [Bd. Note.
E'or cases in point, see Cent. Dig. voL 13. Courts, §§ 972, 973.]

6. SAME-FEDERAL AND S'1'ATE COURTS-PRIORITY 'OF JURISDICTION.
A state statute required bond companies Issuing bonds on the install

ment or partial-payment plan to deposit securities with the State Treas
urer to protect their bondholders, and, in case of the insolvency of any
suC'h company, authorized one or more of such bondholders to institute a
suit for a receiver who should wind up the affairs of the company. and
be entitled, on an order of the court, to the bonds in the hnnds of the
Treasurer. A single hondholder of such a company Instituted a suit In
a state court against the company and the State Treasurer to require the
latter to pay the amount due him from the deposit. No receiver was
prayed for nor appointed, nor was any action tRken by the court, to obtain
posRession of the securities In the hands of the Treasurer, Held, that
such court did not aC'quire custody or control of such securities S{) as to
dE>prive a federal court of jnrisdiction to take possession of and adminis
ter the SRme throull:h Its receiver for the benefit of all bondholdprs In a
suhsequent suit by other hondholrlers to wind up the all'Rlrs of the com·
pany as an insolvent in conformity to the statute. [Ed. Note.-For cases
in point, see Cent. Dig. voL 13, Courts, §§ 1345-1347, 1349.]

7. RECEIVERS-APPOINTMENT BY FEDERAL COURTS-PROPERTY IN ANOTHER DIS
TRICT.

A receiver appointed by a federal court of one district bas no power to
tRke po,,-"'ession of property in another district, and his appointment for
thRt purpose does not affect the right or power of the court In the district
where the property Is to take possession of the same throngh Its own re
ceiver. [Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Receivers,
§§ 409, 411.]

In Equity. On motion by receiver.
W. H. Allen, C. B. Allen, and W. G. Carpenter, for complainants

F. M. Wilcox and others.
1. J. Ringolsky and James Rosenthal, for complainants Morrill and

others. .
Lessing Rosenthal, for receiver Western Trust & Savings Bank.
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E. R. and R. E. Rombauer, for complainants Sewell and others.
Clinton Rowell and J. H. Zeumbalen, for receiver Mississippi Valley

Trust Company.
Herbert S. Hadley, Benjamin Schnurmacher, and Theodore F.

Rassieur, for the State Treasurer, Attorney General, and supervisor
of bond investment companies of the state of Missouri.

Karnes, Kew & Krauthoff, for certain bondholders.
Nagel & Kirby, for J. C. Rogers, Kentucky receiver.
J. Erb and Clarence T. Case, for defendant companies.
Before SANBOR~ and HOOK, Circuit Judges.

SANBORN, Circuit Judge. The receiver herein has presented a
motion which all parties to this suit, except the defendants Jacob F.
Gmelich, the Treasurer of the state of }Iissouri, Herbert S. Hadley,
the Attorney General of the state, anel 'William L. 'Watkins, the super
visor of bond investment companies of the state, urge this court to
grant to the effect that an order be made that Joseph F. Gmelich, the
State Treasurer, deliver to the receiver herein the securities deposited
with him by the defendant corporations to secure the claims of the
complainants, to the end that the receiver may collect, liquidate, and
distribute the trust property. The Attorney General and Messrs.
Benjamin Schnurmacher and Theodore F. Rassieur, his associates,
speaking for the three officers of the state, say that, as this court has
jurisdiction of the subject-matter and of the parties to this suit, they
prefer to bring this property to, and place it in the hanels of, this court
for administration anel distribution, unless the legislation of the state
has given them mandatory instructions to do otherwise. They call
attention to the nature of the suit and to the legislation of the state of
Missouri with reference to the securities which constitute the trust
property, and request the decision of certain questions which are now
to be considered prior to the disposition of this motion.

The three defendant corporations deposited in the aggregate bonds,
mortgages. and other securities of the face value of about $1,050,000
with Gmelich, the State Treasurer of Missouri, under article 19, §
1536, of the Revised Statutes of Missouri of 1899, to secure the holders
of bonds which these corporations issued the payment of the amounts
of money which they thereby promised to return to them. The cor
porations ceased to do business and became insolvent. The complain
ants, who were holders of bonds of these corporations to the requisite
amounts and citizens and residents of the state of Illinois, brought this
suit on behalf of themselves and all others similarly situated against
the defendants named in the title to this opinion, who were residents
and citizens of other states, to enforce the trust created by the deposit
of the bonds, notes, and mortgages with the State Treasurer for their
benefit. This is, therefore, a suit by cestuis que trust against the
trustee, the custodian of this property, and the debtors who pledged
it to enforce the execution of the trust created by the deposit of these
obligations to secure the claims of the complainants.

The enforcement of trusts is one of the immemorial heads of equity
jurisprudence, and the nature of this suit, the diversity of citizenship.
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the amounts in controversy, and the presence of the trust property
within this district bring it far within the jurisdiction of this court sit
ting in equity, and no judgment or execution returned nulia bona
thereon upon the claims of the complainants was requisite to sustain
it. Every cestui que trust is entitled to the aid of a court of equity
to avail himself of the benefit of the trust, and the forbearance of the
trustee may not prejudice him. Lechmere v. Carlisle, 3 P. \Vms. 211,
222; Russell v. Clarke's Executors, 7 Cranch, 60, 97, 3 L. Ed. 271;
Rodney v. Schankland, 1 Del. Ch. 35, 12 Am. Dec. 70, 74; Hayden v.
Thompson, 71 Fed. 60, 63, 17 C. C. A. 59~2, 595; Darragh v. H. Wetter
Mfg. CO.,i8 Fed. 7, 14, 1.5, 2:1 C. C. A. 609, GI6; Memphis Sav. Bank
v. Houchens. 115 Fed. 96, 106, 52 C. C. A. 176, 186; 1Iissouri Broom
Mfg. Co. v. Guymon, 115 Fed. 112, 116, 53 C. C. A. 16, 20; Schofield
v. Ute Coal & Coke Co., 92 Fed. 269. 271, 34 C. C. A. 334, 336. The
statutes of the state of Missouri required the defendant corporations,
as a condition of conducting their business in the state, to deposit the
trust property in the hands of the State Treasurer to secure the pay
ment of their honds: and the deposits under consideration were made
in compliance with this legislation. This is a suit to take these de
posits from the possession of the Treasurer, to convert them into
money, and to distrihute this money among- the cestuis que trust to
whom it belong-so The judicial power of the United States does not
extend to suits by citizens against states. Amendments to the Consti
tution, art. 11. Is this a s'Jit against the state of Missouri?

A state can act only through its agents. But not every suit against
an officer of a state is a suit against the state itself. A suit against a
state officer, which involves the pecuniary interest of a state. to re
strain or direct the action of the officer in a matter intrusted to his
official discretion. is a suit against the state itself, of which the national
courts have no jurisdiction. Board v. McComb, 92 U. S. 5:n, 541,
23 L. Ed. 623; Louisiana V. Jumel, 107 U. S. 711, 720, 723, 2 Sup. Ct.
128, 27 L. Ed. 448; Cunningham V. Railroad Co., Ion U. S. 4·Hi.
457, 477, 3 Sup. Ct. 292, 60n, 27 L. Eel. 992; In re Ayres, 12?> U. S.
443, 497, 506, 8 Sup. Ct. 164, 31 L. Ed. 216; Fitts V. 1fcGhee, 172
U. S.516.1 But a suit to enjoin or direct a state officer in the perform
ance of an official act which requires the exercise of no discretion, and
involves no pecuniary interest of the state and no violation of a pos
itive statute thereof indicative of its public policy, is not a suit against
a state, and any qualified citizen of another state may maintain such a
suit in a federal court. A suit of this nature may be maintained even
when its determination involves the pecuniary interest of the state if
the act of the officer is purely ministerial. Rolston V. Missouri Fund
Com'rs, 120 U. S. 390, 411, 7 Sup. Ct. 599, 30 L. Ed. 721; Clark V.

Barnard, 108 U. S. 436, 447, 2 Sup. Ct. 878, 27 L. Ed. 780; Seibert V.

Lewis, 122 U. S. 284, 7 Sup. Ct. 1190, 30 L. Ed. 1161. Such a suit
may also be maintained to restrain official action in pursuance of an
unconstitutional statute or without lawful authority and to recover
damages for official action of this nature. Reagan v. Trust Co., 154
U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth v. An::.:s, lu9
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819.

;1 19 Sup. ct. 269, 43 L. Ed. 535.
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In Louisiana v. Jumel the holders of certain bonds and coupons
issued by the state of Louisiana brought suit against certain officers
of the state to compel them to pay to the complainants in satisfaction
of the coupons moneys in the treasury of the state derived from taxes
which had been levied and collected pursuant to a contract between
the state and the coupon holders to pay the complainants. But the
state had subsequently, by a new Constitution, prohibited the officer
in custody of these moneys from applying them to the payment of these
coupons, and had appropriated them to the payment of the expenses
of the state government. The suit, therefore, was in effect an action
for specific performance of contracts of the state with the complain
ants, and the state was the real party in interest as a defendant. For
that reason the Supreme Court dismissed the action, and said of the
proceeds of the taxes collected to pay the coupons:

"The money in the treasury is the property of the state, and not in any legal
sense the property of the bond or coupon holders. If it be lost or destroyed,
the loss wiII fall alone on the state or its agents, and the bondholders wiII be
entitled to payment in full from other sources." 107 U. S. 720, 2 Sup. Ct. 128,
27 L. Ed. 448.

It is not so in the case under consideration. The securities here in
question are not the property of the state, and it has no interest in them.
The entire beneficial ownership in them is in the complainants and in
the other bondholders of the defendant corporations. If these securities
are lost or destroyed, the loss will not fall on the state or on its officers
in whose custody these securities are, and the bondholders will be en
titled to no payment by the state from other sources of its revenue.
The case of In re Ayres, 12:3 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 216,
was of the same nature, and it deservedly met the same fate. It was a
suit to enjoin the Attorney General and two commonwealth attorneys
from prosecuting suits in the name and for the use of the state to col
lect delinquent taxes. It was brought by the delinquent taxpayers,
upon the ground that they had tendered payment of their taxes in tax
receivable coupons cut from bonds of the state in accordance with their
contract with it. The court held that in legal effect this was an action
against the state by holders of its coupons to enforce its contract with
them.

On the other hand, in Rolston v. Missouri Fund Com'rs, 120 U. S.
390, 7 Sup. Ct. 599, 30 L. Ed. 721, the trustees for the second mort
gage bondholders of a railroad company brought a suit against certain
officers of the state of Missouri to enjoin them from foreclosing prior
statutory liens held by the state, on the ground that these liens had been
purchased by the complainants and they were entitled to assignments
of them. The court sustained the suit, found the balance required to
be paid by the complainants to entitle them to the assignments, held
that it had jurisdiction to compel the Governor of the state to execute
them, and, distinguishing this case from that of J ume1, said:

"There the effort was to compel a state officer to do what a statute prohibited
him from doing. Here the suit is to get a state officer to do what a statute
requires of him. The litigation is with the officer, not the state. The law
makes it his duty to assign the liens in question to the trustees when they
mafie a certain payment. • • • If it has been made, the trustees are
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entitled to their decree. If It has not, a decree in their favor, as the case now
stands, must be denied; but as the parties are all before the court, and the
suit is In equity, it may be retained so as to determine what the trustees
must do in order to fullfil the law, and under what circumstances the Govern
or can be compelled to execute the assignment." Page 411 of 120 U. S., page
610 of 7 Sup. Ct. 130 L. Ed. 721).

No case has been cited, none has been discovered, in which the
Supreme Court has ever held that a suit against an officer of a state
was a suit against the state in which the state was not either pecuniarily
interested, or the execution of some positive statute which evidenced
its public policy was not directly involved, so that the real party in in
terest as a defendant was the state, and was not the officer. Moreover,
in the cases in the Supreme Court which have not been sustained be
cause they were against a state that court has again and again an
nounced the rule which it declared in Board v. McComb, 92 U. S.
531, 5±l, .23 L. Ed. 623, that suits against state officers either to arrest
or direct their official action in matters ministerial in which the con1>
plainants have a pecuniary interest and the state has none are not
suits against the state, and are within the jurisdiction of the federal
courts. In re Ayres, 123 U. S. 50G, 8 Sup. Ct. 16-1, 31 L. Ed. 216;
Fitts v. McGhee, 172 U. S. 528, 19 Sup. Ct. 269,43 L. Ed. 535.

This is a suit by bondholders of these insolvent defendant corpo
rations to foreclose the pledge which they made to secure the payment
of the complainants' bonds, to enforce the trust imposed upon the
Treasurer of the state by their deposit with him, and to liquidate the
affairs of these corporations. No statute or law of the state prohibits
the relief which the complainants seek. Neither the state nor the State
Treasurer has any interest in the trust property or in the event of this
proceeding. No disposition of it can entail either loss or gain upon the
state or upon any of its .officers. The only parties to it who have any
right to or interest in the suit itself, or in the trust property which is
its subject, are the defendant corporations and their creditors.
State ex reI. v. Stephens, 136 Mo. 537, 547, 37 S. W. 506; Glover v.
Bond Investment Co., 138 Mo. 408, 40 S. W. 110. It is not, therefore,
a suit against the state, and it falls far without the ban of article 11
of the amendments to the Constitution. Lewis v. American Sav. &
Loan Ass'n, 98 Wis. 203, 73 N. W. 793,39 L. R. A. 559.

The statutes. of the state of Missouri pertinent to the questions
presented in this case consist of Act April 21, 1893 (Laws Mo. 1893,
p. 121), and of Act March 26, 1897 (Laws Mo. 1897, p. 90). The title
of the first act is :

"An act to regnlate bond investment companies and companies organized
to place or sell bonds, certificates or debentures on the installment or partial
payment plan."

The title of the second act includes that of the first act, and "to
prescribe the amount and kind of deposit * * * powers of super
visor of building and loan associations to examine affairs of such com
panies, * * * mode and manner of procedure against court juris
diction and to repeal all acts or parts of acts inconsistent with this act."
The act of 1893 requires every bond investment company to deposit
certain securities with the State Treasurer "for the protection of the
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investors in such bonds, certificates or debentutes." Section 1. It
provides that if any such company fails to make the required deposit,
it shall forfeit its charter, and the prosecuting attorney shall bring
suit before the circuit court for such forfeiture, and the court may ap
point a receiver for the company, whose duty it shall be to distribute
to the shareholders the assets of the company. Section 2. The third
section is not material here. The fourth section enacts that:

"In case of the failure of any eompany covered by this aet, the circuit court
of the eounty or city in which the principal office is located, upon the appli
eation of one or more shareholders, shall appoint a reeeiver for such eompany,
whose duty it shall be to wind up its affairs, liquiclate its debts and dis
trITmte itR assets, using therefor, upon the order of the court, the deposit pre
viously madC', to sec-ure the shareholders, with the State Treasurer; and the
State TreaRurer is hereby authorized to payout fmeh deposit in aecordanee
with' requisitions made upon the state auditor by said receiver and approved
by the court, upon the warrant of the State Auditor."

It is evident that the "shareholders" mentioned in section 4 are the
"investors in such bonds, certificates or debentures" specified in section
1 of this act, and that they include the bondholders of these companies.
The act of 1897 provides that every bond investment company or
ganized to place and sell bonds, certificates, or debentures on the partiaI
payment or installment plan shall be required to deposit certain se
curities with the State Treasurer for the protection of the investors
in such bonds, certificates, or debentures (section 1); that, if any
company being a domestic corporation fails to make the deposit as re
quired,it shall be proceecled against as thereinafter provided (section
2); that the supervisor of building and loan associations shall have
power to examine into the affairs of these companies as provided by
law for the examination of building and loan associations (section 3);
that "proceedings instituted under the provisions of this act shall be
conducted bv the Attornev General of the state, and in the name of
the state o( lVIissouri as plaintiff, at the relation of said supervisor,"
and that the jurisdiction of the circuit court and the proceedings had
in the cases instituted under this act shall be the same as are provided
by law for the winding up and dissolution of insurance companies
so far as such provisions of law are applicable (section 4); and "that
all acts and parts of acts inconsistent with this act are hereby repealed"
(section 5). Ko provision of these acts or of any statute of the state
of Missouri grants any authority to the Treasurer or any other officer
of the state to convert into money, to detern1ine the rights of claim
ants to, or to distribute among the rightful claimants any of these de
posits or of their proceeds. The only authority granted to the Treas
urer is the power to hold them for the benefit of the cestuis que trust
until the insolvency of the companies or the forfeiture of their charters.

Did the passage of the act of 1897 repeal the provisions of section
1 of the act of 1893, make the remedy by proceedings instituted by the
Attorney General at the relation of the supervisor under section 4
,of the act of 1897 exclusive, and thus deprive the shareholders or bond
holders of these insolvent investment companies of the right to institute
and maintain suits in the courts of the state of Missouri to liquidate
.the affairs of those corporations and distribute the. deposits with the



312 151 FEDERAL REPORTER.

State Treasurer for their benefit granted to them by section 4 of the act
of 1893? The acts of 1893 and 1897 were not revised and re-enacted,
but they were collated by the committee pursuant to section 4191 of the
Revised Statutes 1899, and embodied in sections 1536, 1537, 1538,
1539, 1540, and 1541. In the act of collation the committee embodied
section 4 of the law of 1893 in section 1539 of the Revised Statutes,
changed the word "act," in section 4 of the law of 1897, to the word
"article," embodied this section thus changed in section 1541, and
placed all the provisions of both acts in article 19. But the committee
was prohibited from changing the acts of the Legislature by its work
of collation (section 4191), and these statutes still have the same
meaning and legal effect that they would have had if they had been
written into the Revision of 1899 in ipsissimis verbis. Paddock v.
Missouri Pac. R. Co., 155 Mo. 524, 534, 56 S. W. 453. Section 4 of
the act of 1893 gave the bondholders of those corporations when insol
vent the right to maintain a suit to convert the deposits with the State
Treasurer into money and to liquidate the affairs of the corporations.
Section 4 of the act of 1897 granted to the state the right to institute
proceedings in its courts to forfeit the charters of these corporations and
to liquidate their affairs in case they failed to make the requisite de
posits, and it empowered the Attorney General to conduct these pro
ceedings at the relation of the supervisor of building and loan associa
tions. But the power granted to the state and to the Attorney General
by the act of 1897 was limited to proceedings instituted under the provi
sions of that act, and the only proceedings authorized by that act were
for a forfeiture of the charters of the corporations for a failure to
make or to keep good their deposits. Repeals which strike down the
rights or remedies of citizens are not lightly implied. The grant of
the right to the bondholders by the act of 1893 to maintain suits to
liquidate the affairs of the corporations in case they became insolvent
and to use the deposits with the State Treasurer for that purpose is
not inconsistent with the grant of the right to the state, the Attorney
General, and the supervisor to annul the charters of the corporations
for a failure to keep good their deposits and to liquidate their affairs
granted by the act of 1897; and for that reason the former grant can
not be held to be repealed by the latter, and the bondholders still have
the power to maintain suits in the courts of the state of Missouri
under section 4 of the act of 1893. It is the proceeding by the act of
1897, the proceeding to forfeit the charters, which that act requires
the Attorney General and the supervisor to conduct, and not the suits
of the bondholders under section 4 of the act of 1893. That the
committee for the collation of the statutes was of this opinion is demon
strated by the fact that they embodied the latter section in section 1539
of the Revised Statutes. The conclusion is that the right was granted
to bondholders by the act of 1893 to institute and maintain SUits in
the courts of Missouri, to convert into money, and distribute the se
curities deposited with the Treasurer by the insolvent bond investment
companies for their benefit. This grant was not repealed or impaired
by the act of 1897. The proceeding by the Attorney General to forfeit
the charters of such companies authorized by that act is not exclusive,
and the statutes of Missouri do not direct or require the Attorney
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General or the supervisor of bond investment companies to institute,
conduct, or control the suits by the bondholders authorized by the act
of 189:3.

Under legislation similar to that in Missouri under consideration
the courts of the state of New York have held that jurisdiction is not
conferred upon them in suits of the nature of that in hand to transfer
deposited securities from the state officer who holds their custody
for the benefit of policy holders of insurance companies to receivers
appointed by the courts for the purposes of liquidation and distribu
tion, but that the limit of their power is to adjudicate the claims pre
sented to them and to direct the distribution to the holders of adjudicat
ed claims through the depositary. Laws N. Y. 1853, pp. 888, 893, 894,
c. 463, §§ 6, 15, 17; Laws N. Y 1875, p. 325, c. 337; In re Guardian
}'vlutual Life Ins. Co., 13 Hun (N. Y) 115; People ex reI. Ruggles
v. Chapman, 64 N. Y. 557, 560; Ruggles v. Chapman, 59 N. Y 163;
In re Home Provident Safety Fund Ass'n, 129 N. Y 288, 29 N. E.
:J23; Matter of Attorney General v. North American Life Ins. Co.,
92 N. Y 654; Smyth v. Munroe, 84 N. Y 354, 362. Is the jurisdic
tion of the federal court sitting in equity to enforce this trust and to
liquidate the affairs of these insolvent corporations thus limited by the
statutes of the state of Missouri? Cestuis que trust, qualified citizens
of another state, exhibited their bill in this court to foreclose a pledge
and to enforce a trust for their benefit. Manv other bondholders sim
ilarly situated have intervened and prayed the same relief. The an
swers of all the defendants have been filed, and they admit that the
complainants are ultimately entitled to the relief they pray. The re
maining question is one of method of administration; not of right to
recover. A federal court sitting in equity has the plenary jurisdiction
of the English Court of Chancery, and one of the inherent powers of
each court is to take and to hold by' its own hands, by its receivers,
the control and the possession of mortgaged, pledged, and trust prop
erty during the pendency of suits concerning it in those courts when
ever in the exercise of a wise judicial discretion these courts are of the
opinion that the most speedy and perfect administration of justice
and the rights of the parties interested in the property will be best se
cured by such action. The statutes of the state of Missouri do not by
their terms, and the Legislature of that state never, intended that they
should in any way limit or impair this power of the federal courts.
Moreover, the power of the Circuit Courts of the United States to
adjudicate claims and administer remedies in equity is vested in them as
a part of the judicial power of the nation by the Constitution of the
United States and the judiciary act of 1189, and, as it was not granted
by, it may not be revoked, impaired, or limited by, the act of any state.
Wherever citizens of different states lawfully invoke the jurisdiction
of the federal courts to determine controversies between them which
involve the requisite amounts, they have the constitutional right to the
conduct of that litigation by the methods, to the administration of the
remedies, and to the determination of those controversies by the in
dependent judgments of those courts; and no state, by conferring ex
clusive jurisdiction of such issues upon its own courts, by prescribing
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exclusive methods of commencing or of conducting litigation, by pro
hibiting the seizure of the subject of the litigation during its pendency.
or by any other means, may lawfully strike down that right or take
away the plenar~' power of the national courts to conduct the litigation,
to administer their remedies, and, in the exercise of their judicial dis
cretion, to control the possession of its subject-matter during its pen
dency in accordance with their established rules of practice, and f:nally
to adjudicate the claims of the parties anel to enforce their judgments.
Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 133, 43± [U. S. Compo St.
1901, p. 508]; Davis v. Gray, 16 Wall. 20il, 221, 21 L. Eel. ;Hi'; Ex
parte McNeil, 13 Wall. 236, 20 L. Ed. 624; Cowley v. Rai!roac1 Co.,
159 U. S. 569, 58a, 16 Sup. Ct. 127, 40 L. Ed. 203: Cummings v. Bank,
101 U. S. 153, 15i', 25 L. Ed. 903; Gaines v. Fuentes, !)2 U. S. 10,
20, 23 L. Ed. 524; Railway CO. V. Whitton, 13 Wall. 2')0, ~n8, ;28').
20 L. Ed. 571; Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 5!)!);
Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909 ;
Darragh v. H. Wetter Mfg. Co., ')'8 Fed. I', 14, 23 C. C. A. 609, 61G:
Richardson v. Green, 9 C. C. A. 565, .571. 578, 61 Feel. 42~l, 429, 435 ;
National Surety CO. V. State Bank, 120 Fed. 5!lil, iiG C. C. A. 657,
Gl L. R. A. 394; Sawyer V. White, 1:22 Fed. 22;3, 2;21', 258 C. C. A.
58i', 591.

The city charter of Duluth provided that no claim against th;;.t city
should be paid unless it was presented to the city council and allowc(! :
that the city attorney upon the request of seven taxpayers should appeal
to the district court of the state of Minnesota from the allowance of
every claim exceeding $25, except the claims of employes or officers
for wages or salaries; and that after such appeal no such claims
should be paid by the officers of the city until a certified copy of thc
judgment of the state court was filed with the city clerk. A citizen of
another state whose claim for $25,500 had been allowed and appealed
to the district court of the state brought a suit against the city in the
federal court in Minnesota to enforce its claim, and the Court of Appeals
of this circuit said (Barber Asphalt Paving Co. v. :Morris, 132 Fed.
~)45, 949, 66 C. C. A. 55, 61, Gi' L. R. A.jI (1):

"'l'he provision of the city charter that, after the claims of tlie petitioner
were challenged hy appeals to the state court, they should never be paid by
officers of the cit$' without the order of that eourt, was ineffective to deprive
the court below of the power in a proper case before it to order those claims
to be paid, or to relieve the officers of the city from the duty to obey such an
order. Mercer County Y. Cowles, 7 Wall. 118, 119, 19 L. Ed. 87; Chicot Coun
ty v. Sherwood, 148 U. S. 529, 533, 534, 13 Sup. Ct. C95, 37 L. Ed. 54G; Thomp
son v. Searcy OJtlllty, 57 Fed. 1030, 1037, 6 C. C. A. 674, 680; Hess v. Rey
nolds, 113 U. S. 73, 77, 78, 5 Sup. Ct. 377, 28 L. Ed. 927; Clark v. Bever.
139 U. S. 96. 103. 11 Sup. Ct. 4G8. :35 L. Ed. 88; Union Bank v. Vaiden, 18 How.
503, 15 L. gel. 472; Lawrence v. Nelson, 14:~ U. S. 215, 12 Sup. Ct. 440, 36 L.
Ed. 130; Byers v. ):(cAuley. 14H U. S. 608, 13 Sup. Ct. 900, 37 L. Ed. 867;
Security Trust Co. v. Black River National Bank, 187 U. 8. 211, 227, 23 Sup.
Ct. 52, 47 h Ed. 147: Barrow Steamship Co. v. Kane, 170 U. S. 100, 111, 18 Sup.
Ot. 526, 42 L. Eel. 9G4; In re Stutsman County, N. D. (C. C.) 88 Fed. 337,340.343.
Thus the laws of the HtateR relative to the administration and settlement of de
cedents' estates ~enerally eX]JresFly limit tlie right to establish demands against
such estates to proceedings in the ]Jrohate courts of the states; but a creditor of
another state may nev(~rthelessestahlish his elaim in an action against tlie per
ROllal representative of the deceased in the propel' federal court without first
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presenting it to the probate court. Security Trust Co. v. Black River National
Bank, 187 U. S. 227, 23 Sup. Ct. 52, 47 L. Ed. 147, and cases there cited. By
the law of their organization counties in Illinois were exempt from suit else
where than in the circuit courts of the county. But a sult by a citizen of an
other state against sucll a county in the federal court was sustained, and Chief
Justice Chase said: 'The power to contract with citizens of other states
implies liability to suit by citizens of otller states, and no statute limitation
of suability can defeat a jurisdiction given by the Constitution.' "'1err:er Coun
ty v. Cowles, 7 W'all. 122, 19 L. Ed. 87.

"'l'he Legislature of the state of Arkansas prOVided that no suit or proceed
ing against a county in that state should be maintained in any court otller
wise than by a presentation of a verified claim to the county court for allow
,ance or rejection; that the defeated party might appeal from the decision of
that court to the state court of general jurisdiction, where the case should be
tried in the usual course; but that in the absence of the presentation of a veri·
fied claim to the county court no case against or controversy \vith a county
,could arise of which any court, state or federal, could take cognizance or
jurisdiction. Citizens of New York brought an action against a county of the
state of Arkansas in the federal conrt by original process without presenting
any claim to the county court. The Supreme Court sustained the action, and
said: 'Any other view of the subject would prevent citizens of other states
from resorting to the federal courts for the enforcement of their claims against
counties of the state, and limit them to the special mode of t'eHef presr:ribed
by the act of February 27, 1879 (Sanel. & H. St. Ark. 189,1, c. 32, §§ 81(}-812).
The jurisdiction of the federal courts h:;' not to be defeated by such state
legislation as this. In Hyde v. Stone, 20 How. 170, 175, 15 I, Ed. 874, it Is
f'aid: "But this court has r,"peatedly decided that the jurisdiction of the
eourts of the United States over controversies between citizem; of different
~tates cannot be impaired by tile laws of the states which prescribe the modes
of redress in their courts, or which regulate the distribution of their judicial
power. In many cases state laws form a rule of decision for the courts of the
United States, ahd the forms of proceeding- in these courts have been assimilat
ed to these of the states, either by legif'lative enactment or by their own
nIlE'S. But the courts of the United States are bound to proceed to judgment.
and to afford redress to suitors hefore them in every case to which their juris
diction extends. They cannot ahdicate their authority or duty in any ease in
favor of another jurisdiction. Suydam v. Broadnax, 14 Pet. G7. 10 L. Ed 357;
Union Bank v. Vaiden, 18 How. 503. 15 L. Ed. 472. 'This principle bas been
steadily adhered to by this court.' Chi rot County v. Sherwood, 148 U. S. 529,
'l33, 534, 13 Sup. Ct. G05, 37 L. Ed. 54G."

The expression of the Supreme Court last quoted warns that this
court may not renounce a jurisdiction lawfully invoked, nor abdicate
in favor of another jurisdiction any authority granted or duty imposed
upon it. The courts of New York whose decisions have been cited
did not consider or determine the limits of the jurisdiction of the
federal courts in cases of this nature, and, if they had done so, their
opinions upon that question could not prevail over those of the Supreme
Court. The uniform and repeated decisions of that court to which
reference has been made leave no doubt that the power of the federal
court sitting in equity is plenary to take from the State Treasurer,
and to hold the possession of the pledged securities by its own re
ceiver during the pendency of this suit in accordance with the cus
tomary practice of the national chancery courts in similar cases. Miles
v. New South Building & Loan Ass'n (C. C.) 95 Fed. 919, 921; Mem
phis Sav. Bank v. Houchens, 115 Fed. 96, 107, 52 C. C. A. 176, 187;
Brun v. Mann (C. C. A., 8th Circuit, November 7,1906) 151 Fed. 145.

There is another reason for this conclusion. The fourth section of
the act of 1893 authorizes a circuit court of the state of Missouri in
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a suit by the bondholders of an insolvent bond investment company
to appoint a receiver to liquidate its affairs, and to use for that pur
pose. upon the order of the court, the deposit previously made by the
company with the State Treasurer to secure the bondholders. This
statute places no limit of time within, or of conditions under which this
a~thority may be exercised, so that it is a grant of unlimited power to
the court to use this deposit by means of its receiver of the corporation
"to wind up its affairs, liquidate its debts, and distribute its assets"
when and as in the exercise of its judicial discretion it may deem its
use most conducive to a just administration of the estate, and hence to
take it into the possession of its receiver immediately upon his ap
pointment if in its opinion this course of action would best serve the
interests of the parties to the suit. But "a party by going into a
national court does not lose any right or appropriate remedy of which
he might have availed himself in the state courts of the same locality."
Davis v. Gray, 16 Wall. 203, 221, 21 L. Ed. 447. Rights created and
remedies provided by the statutes of the state may be enforced and ad
ministered in the national courts either at law, in equity, or in admiralty,
as the nature of the rights and remedies may require. National Surety
Co. v. State Bank, 120 Fed. 593, 603, 56 C. C. A. 657, 667, 61 1.. R. A.
394; Darragh v. H. Wetter Mfg. Co., 23 C. C. A. 609, 61;3. 616. 78
Fed. 7, 14; Cununings v. Bank, 101 U. S. 153, 157, 25 L. Ed.
903; Broderick's Will, 21 Wall. 503, 520, 22 1.. Ed. 599; Gormley v.
Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. Ed. 909; Cowley v.
Railroad Co., 159 U. S. 569, 582, 16 Sup. Ct. 127, 40 L. Ed. 2m3.
As the state of Missouri has granted to its courts the power to take
from the State, Treasurer these deposits, and to transfer them to their
receivers during the pendency of suits of this nature, the federal Gourts
have, and may lawfully exercise, the same authority.

The deposits are secure from spoliation and destruction in the hands
of the State Treasurer. Is it a reasonable exercise of judicial dis
cretion to take them from his possession and transfer them to the pos
session of this court at this time, for the possession of the receiver is
the possession of the court? This property is not now and probably
will not be needed for distribution among the creditors and bondholders
for many days. But the bondholders are in equity the owners of the
property. They have the right to resort to it to obtain an adjudication
of, and to satisfy, their claims, and a vast majority of them who have
been represented in this court have prayed it to immediately take pos
session and administration of these securities. Neither the State Treas
urer nor any other officer of the state has any pecuniary interest in this
property or in its disposition. It is a salutary general rule, which courts
may well follow in the absence of controlling legal objections, that the
beneficial owners of property rather than those who have no interest
in it should be permitted to select their agents for, and to control and
direct, its administration. The law of the land and the exhibition of
the bill of the complainants have imposed upon this court the duty of
winding up the affairs, liquidating the debts, and distributing the assets
of the defendant corporations, a duty which it may not lawfully re
nounce or abdicate. In the discharge of this duty, it must collect and
convert into money the securities now in the hands of the State Treas-
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urer, which consist in large part of promissory notes secured by mort
gages upon real estate. It can discharge this duty only by its agents or
officers acting under its orders, and, as it is in a broad general sense
responsible for this administration, the privilege must be accorded it
to select its own agents for this purpose, to intrust the discharge of
this duty to its own officers, who owe no divided allegiance and who
will be subject to its orders, and to removal at its will.

The interest upon the notes and mortgages in the hands of the
Treasurer is falling due and the notes are maturing. In so large an
amount of securities there must be some which must be collected by
suit, some which should be compromised, and some which should be
sold. The Treasurer is without power to compromise or to sell while
the receiver by order of the court may take such, or any action which
the court deems to be for the best interest of the beneficial owners
of the securities.

The bondholders who claim shares of the proceeds of these securities
are thousands in number. Their claims must be prepared and presented
to the special master or to the court before they can be adjudicated,
and before any distribution can be made. Notices and forms of proofs
of claims must be sent to them, and the conflicting claims of various
classes of bondholders, as well as the individual claims, must be heard
and decided. Thousands of dollars must necessarily be expended in the
mere clerical work of recording the individual claims of these bond
holders, classifying them, mailing to them the requisite notices and
forms of proofs of claims, and paying the postage thereon. This court
is empowered to use the deposits with the State Treasurer to wind up
the affairs of these corporations. These affairs cannot be wound up
until these notices are given, these proofs sent forth and returned, these
claims recorded and adjudged. The receiver has not suffir:ient money
to pay the expenses of preparing and mailing to the bondholders the
necessary notices and forms of proofs of claims to enable the numerous
bondholders to fairly present their claims to the master and the court
for adjudication, and the administration of this property stops, awaIt
ing the possession of these deposits by the receiver, to the end that the
necessary part of them may be used for the purpose of liquidating
the affairs of the insolvent corporations. This pressing necessity, the
need of collecting the notes and bonds, or of otherwise converting them
into money, the right and the lmiform and salutary practice of the
courts of the United States to 2.dminister the affairs of insolvent cor
porations for the benefit of those entitled to the proceeds of their prop
erty by means of officers of their own selection subject to their own
orders cnly, and the prayer of the vast majority of tbe real owners of
this property who have been represented in the court that it do so
convince that it is a reasonable and just exercise of its judicial dis
cretion to cause these securities to be immediately transferred and de
livered to its receiver, and thus to reduce them to its possession and
control.

This suit was commenced on June 1, 1906. The receiver herein was
appointed on June 26, 1906, and it qualified on July 5, 1906. On April
30, 1906, Eugene 'vV. Lewis, a holder of bonds of the North American
Investment Company, commenced a suit in one of the courts of the state
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of Missouri against that company, the American Reserve Bond Com
pany, and the Treasurer of the state of Missouri to secure the payment
,of his bonds. He alleged in his petition that the North American In
vestment Company owed him upon certain bonds it had issued about
$5,000, and that it had deposited with the State treasurer, to secure
the payment of these and other bonds it had emitted, $500,000 in cash
and bonds, and he prayed for a decree "subjecting the said trust fund
of $500,000 now on deposit with the State Treasurer in the city of
Jefferson City, Mo., or so much thereof as may be necessary to the pay
ment of the plaintiff's demand"; that the State Treasurer be ordered
to pay' over the amount necessary for his' purpose; that he recover his
costs and have general relief. The petition contained no prayer for the
appointment of a receiver,' and no action has been taken by the state
court in that suit to acquire possession of the property or any part of it.
Did the commencement of the Lewis suit before the. Morrill suit in
this court was begun place the deposit with the State Treasurer or any
part of it in the custody of the state court so that this court may not
law'fully reduce it to the possession of its receiver and administer it?
Conceding, without deciding, the utmost that Lewis can claim, that the
state court first secured jurisdiction of the subject-matter and of the
parties to the suit broughtby him and that the effect of that suit was to
fasten an equitable lien upon a sufficient portion of the securities to the
amount of $500,000 deposited by the North American Investment
'Company to pay his demand, propositions at least doubi'ful, it is diffi
cult to perceive how that suit placed these securities or any part of them
in the custody of the st8te court or beyond the reach of the receiver of
this court. It goes without saying that the court which first secures
jurisdiction of the parties and of the subject-matter and the actual pos
session of the res may re-ain the latter to the end of the litigation in that
court against the demand of any court of co-ordinate jurisdiction. It
may also be conceded to be true, for the purposes of the determina
tion of this question in this case that:

"Where a bill in equity brings under the direct control of the court all the
property and estate of the defendnnts, 01' of certain nanwd defendants, or cer
tain designated property of all or of either of the defendants, to be adminis
tered for the bellL"lit of nil entitled to share in the fruits of the litigation, nnd
the possession and cvntrol of the llroperty are necessary to the exercise of the
jurisdiction of the court, the filing of the bill and service of process is all.
equitable levy on the property, and pending the proroeedings such property may
properly be held in gremio legis. 'l'he actual s<',zure of the property is not
necessary to produce this effect. where the possession of the property is neces
sary to the granting of the relief sought." Illinois Steel Co. v. Putnam, G8
Fed. 515, 517, 15 C. C. A. 55G, 558.

But the Lewis Case falls under neither of these rules. The state
court has never taken actual possession in that suit of the securities
deposited with the State Treasurer, and Lewis has not asked it to do so,
and did not pray for the appointment of a receiver. The purpose of
his suit was not to bring under the control of the court any of these
securities "to be administered for the benefit of all entitled to share in
the fruits of the litigation," nor was that its legal effect, while these
are the purpose and the effect of the instant suit in this court. Again,
the possession of the deposits with the State Treasurer is not necessary
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and never can be requisite to enable the state court to grant the relief
which Lewis seeks. If by the commencement of his suit he has secured
a lien upon this deposit of $500,000 or upon any part of it for the pay
ment of his claim of less than $6,000, and this shall be the ultimate judg
ment of the court of the state, a result which seems improbable, nay
impossible, in view of the averment in his petition and the evident fact
that these securities were deposited for the equal benefit of himself and
all other bondholders of the North American Company similarly sit
uated, that lien will follow the deposit, and will be respected as reli
giously and paid as promptly and cheerfully by the receiver of this
court as it would be by the Treasurer of the state if the deposit re
mained in his hands. For these reasons, the suit by Lewis to subject
these securities of the value of $500,000 to the payment of his individual
claim, to the exclusion of all other bondholders similarly situated, did
not place this deposit or any part of it in the custody of the state court
or beyond the lawful jurisdiction and power of this court to take actual
possession of it in a suit like that at bar to wind up the affairs, liquidate
the debts, and distribute the assets of the debtor corporation to those
who in law and equity are entitled to receive them. Shields v. Cole
man, 157 U. S. 168, 170, 177, 15 Sup. Ct. 570, 39 L. Ed. GGO; Compton
v. Jesup, 15 C. C. A. 397, 398, 68 Fed. 263, 26+.

1Vloreover, on ?lIay 3, 1906, the state court in which the Lewis suit
was instituted appointed the present receiver in this suit its receiver of
the very deposit of $.':500,000 in question in the Lewis suit, in the suit
of Sewell, and others against the American Reserve Bond Company.
That suit was subsequently removed to the United States Circuit Court
for the Eastern District of Missouri, where it is still pending. If the
Lewis suit brought any part of that deposit into the custody of the
circuit court of the city of St. Louis, that court deputed its custody to its
receiver in the Sewell Case, and with the removal of that suit it passed
to the federal court of the Eastern District of Missouri, in which the
same receiver continues to act in the Sewell suit. On the .2d dav of
Februarv, 1906, F. 1\'1. vVilcox and others commenced a suit in the U~lted
States Circuit Court for the Eastern Division of the Eastern Judicial
District of the State of Missouri against the North American Inv'estment
Company and the American Reserve Bond Company for the benefit of
themselves and ochers similarly situated to impress a lien or trust upon
the assets of the defendants for the benefit of complainants and other
parties similarly situated who were bondholders and for the appointment
of a receiver. On the 2d day of May, 1906, William Sewell and another
brought a suit against the American Reserve Bond Company in the cir
cuit court of the city of St. Louis for the appointment of a receiver and
the liquidation of the affairs of the defendant. On the 3d day of May,
1906, the state court appointed the Mississippi Valley Trust Company,
the receiver in this suit, a receiver in that suit. On the same day the state
of Missouri, on the relation of the supervisor of building and loan as
sociations, filed its intervening petition in that suit. On }fay 5, 1906,
on the petition of the American Reserve Bond Company, that suit was
removed to the United States Circuit Court for the Eastern District of
Missouri. On May 26, 1906, a motion was made on behalf of the state
to remand that suit to the state court, and that motion was denied. On
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the same day the Wilcox Case and the Sewell Case were consolidated
by order of the court, and the Mississippi Valley Trust Company was
appointed receiver in the consolidated cause. On June 26, 1906, the
complainants Morrill and others in the suit before us filed a similar
bill in the United States Circuit Court for the Eastern Division of the
Eastern District of Missouri, the Wilcox and Sewell Cases were con
solidated with the suit thus commenced, and the Mississippi Valley
Trust Company was appointed receiver in the consolidated cause.
There is nothing in these proceedings in the Eastern district of Mis
souri to deter this court in the Western district of that state from re
ducing to the possession of its receiver in that court the deposits at
Jefferson City within that district. The state, on the relation of the
supervisor, was not an original party to the Sewell Suit, but an inter
vener, and it has no standing to remand that suit to the state court.
The Circuit Court of the Eastern District and its receiver are without
power to take possession of, or administer, the assets of the defend
ant companies in the \Vestern District of Missouri. Hale v. Allinson,
188 U. S. 56, 64, 23 Sup. Ct. 244, 47 L. Ed. 380; Fowler v. Osgood,
72 C. C. A. 276, 141 Fed. 20.

The answers to the questions presented by the Attorney General and
his associates and the reasons for the answers have now been given.
It was desirable and proper that the jurisdiction and duty of this court
to immediately take possession of and administer the securities deposited
with the State Treasurer should be determined in limine. The questions
propounded by the Attorney General and his associates were timely.
Their arguments and authorities and those presented by counsel for oth
er parties in this suit were instructive. They have been deliberately, stu
diously considered. The conclusion of the whole matter is that the
legislation of the state of Missouri has not given to the officers of that
state any mandatory instruction, and has not imposed upon either of
them any duty, to longer withhold from the receiver in this suit the
property deposited with the State Treasurer by the defendant corpo
rations to Eecure the claims of their bondholders, and that the state
legislation has not given any mandatory instruction to, or imposed any
duty upon, the Attorney General, upon the supervisor of building and
loan associations or upon any other officer of the state of Missouri, to
institute, conduct. or control any proceeding for the liquidation of the
affairs of these defendant corporations in view of the pendency of the
suits of their bondholders for that purpose. But this court invokes
the advice, suggestions, and assistance of the Attorney General and the
other officers of the state in the conduct of this proceeding and in the
administration of this property, to the end that a distribution of its pro
ceeds among the creditors and bondholders of these insolvent corpora
tions to whom it belongs may not be unnecessarily delayed.

To that end the motion of the receiver for the transfer and delivery
of this property to it must now be granted.
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HOYSRAD'[' et aI. v. DELAWARE, L. & W. R. CO. et al.

(Circuit Court, M. D. Pennsylvania. February 11, 1007.)

1. MINES AND MINERALS-DEED TO COAL IN PLACE-CONSTRUCTION._
In construing an ancient deed conveying coal in place, where the ques

tion in controversy is whether the grant included all of the coal under
the lot of land described therein, the fact that the person who drew the
deed, as appears therefrom, understood the use of teclmical, apt, and
fitting words in which to express and define the terms of the grant in
other respects, is an element to be given due wei~ht by the court, and
contem]XJraneous deeds to coal in the same vicinity Illay also be con
sidered to show the language and terms then commonly employed for con
veying coal veins underlying an entire tract of land, and the meaning
of other terms used in the deed in question.

2. SAME-EXTENT OF GRANT.
In an action in ejectment to recover an interest in a vein of coal, plain

tiffs showed a complete chain of title. Defendant claimed through a
deed made in 1823 by Feltz, the then owner of the land and the common
source of title, to one 'Vilson, conveying "all that certain coal bed on the
Lackawanna creck on lot No. 1 in the township of Providence aforesaid
now occupied by the said 'Vilson, together with a road and cartway to
and from the said coal bed to the public road through said lot of land,
No.1, with egress and re.!l;reSS to and from the said coal bed along the
said road to the said public road free from and clear from him. the said
Albert Feltz. his heirs and assizns. forever." Lot 1 therein described
consisted of 33'[ acres, and extended back from a frontage on Lackawanna
creek for two miles, being crossed by another creek beyond which lay the
part of the vein in controversy. Held. that in view of the fact that in
other contemporaneous deeds to coal In the same vicinity, where It was
Intended to convey the coal under a tract of land. apt words were used
to express such intention. as "all the coal lying and being situate In and
upon" the premises described, etc., anrI of the construction placed by the
Supreme Court of Pennsylvania upon thp words "coal bed" as used In such
contemporanpous conveyances. aR meaning not the vein, bnt a quarry or
workinl?; on the face of a vpin from which coal was at that time taken
by the 'proceRs of "stripping." taken together with evidence showing that
there was such a quarrv on said lot on Lackawanna creek from which
coal was so taken by the grantee, Wilson, for some yearR after the con
vevance, such deed could not be construed to include the vein of coal
throughout the entire tract of 3:'.4 a('res, and that, no rIefi'lite limit to
the grant having been sllOwn by defendant. It did not constitute a defense.

At Law. On question of law reserved.
James H. Torrey and H. A. Fuller, for plaintiffs.
Everett Warren, E. N. Willard, and A. H. McClintock, for de

fendant Delaware, Lackawanna & \Vestern R. Co.
Edward Merrifield and John F. Scragg, for defendant Isaac B.

Feltz.

BUFFINGTON, Circuit Judge. This is an action of ejectment,
brought July 28, 1902, by Caroline L. Hoysradt and others, citizens
of the state of New York, against the Delaware, Lackawanna &
vVestern Railroad Company and Isaac B. Feltz, citizens of the state
of Pennsylvania. The suit is for the undivided one-half of a vein
of coal known as the "G." or "Big" vein, underlying 100 acres of

151 F.-21
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land in Providence township, Lackawanna county, Pa. The coal in
controversy is worth largely in excess of the statutory jurisdictional
sum. Service of the writ was accepted by the railroad company's coun
sel, and that company defended the action. Much testimony was
taken by both parties, but at the conclusion of the trial, both having
asked for binding instructions, and there thus (Standard v. Butler
[C. C. A.] 146 Fed. 362; Love v. Scatcherd [C. C. A.] 146 Fed.
7) being no question of fact for the jury, the court directed a ver
dict in favor of the plaintiffs, "subject to the question of law reserved
whether upon the whole case the verdict should not be for the de
fendant the Delaware, Lackawanna & Western Railroad Company,
and whether there is any evidence in the case which would entitle
the plaintiff to recover."

As the pleadings stood the case assumed a threefold character.
The common source of title was Albert Feltz, who received a patem:
from the commonwealth for the land in dispute March 20, 1819.
The plaintiffs claimed title from Albert Feltz by his general deed to
Henry S. Hoysradt, dated November 11, 1833; from Henry S.
Hoysradt by general deed to Christopher Feltz, dated September 22.
1840; from Christopher Feltz to Isaac B. Feltz, one of the defend
ants, by general deed dated January 25, 1851; from Isaac B. Feltz to
Jacob VV. Hoysradt, by deed dated June 9, 1881, restricted to an un
divided one-half of G. or Big vein of coal, being the coal described
in the prcecipe; from Jacob VV. Hoysradt, who died in 1890, by will.
They also claimed title by adverse possession maintained by Jacob
W. Hoysradt and his predecessors more than 21 years prior to the
bringing of this suit. The defendant Delaware, Lackawanna & \>Vest
ern Railroad Company claimed title to the G. or Big vein under deed
from Albert Feltz to John Wilson, dated Kovember 20, 1823, and
subsequent mesne conveyances. It also claimed title by adverse pos
session by itself and predecessors for more than 21 years before
suit brought. The defendant Isaac B. Feltz claimed title to the un
divided one-half interest for which suit was brought, by the same
conveyances described in the plaintiff's claim down to and including
the deed of Christopher Feltz to Isaac B. Feltz, dated January 5.
1851. He claimed he had never parted with that interest; the deecl
of himself to Jacob W. Hoysradt, dated June 9, 1881, being a mere
mortgage, and not a deed of conveyance. He also claimed by ad
verse possession for more than 21 years. The defendant Isaac B.
Feltz offering no evidence in support of his contention that his deed
to Hoysradt was simply a mortgage, the issue narrowed clown to the
titles set up by the plaintiffs, on one side, and by the defendant the
Delaware, Lackawanna & \Vestern Railroad Company, on the other.
Accordingly, we hereafter designate in this opinion that company as
the defendant. .

It is proper to here note the coal in the vein in controversy has
been for some time mined by the railroad company defendant un
der an agreement between the parties on a withheld royalty. The
agreement, which is not set up in the abstract of any party, or given
in evidence, in no way affects the title rights of the parties. It was
a mere modus vivendi, pending the judicial determination of the ti-
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tle to the coal. The railroad does not attorn to the plaintiffs as its
landlord. It stands on a hostile title. It is simply alluded to here
to explain the situation.

Now, the facts in the case are as follows: Lot No.1, in the town··
ship of Providence, was one of the certified lots in the 17 townships
of Luzerne (now Lackawanna) county, allotted to Connecticut claim
ants and actual settlers after the Treaty of Trenton, which adjusted
the rights of Connecticut and Pennsylvania claimants. It was sub
stantially a rectangular tract, fronting on Lackawanna creek some
80 perches, and extending back some 2 miles to near the base of the
mountain. It contained some 334 acres. About two-thirds of a mile
tfom Lackawanna creek, Keyser creek crosses the tract, to the west
of which, and extending across the whole width of the lot, is the
100 acres under which lies the coal in controversy. The surface of
this 100 acres is held by Isaac B. Feltz, who has lived thereon since
1844.

The plaintiffs, by virtue of the deeds recited in their abstract, have
shown a complete title to the coal, and, unless the defendant can
show a better-and the burden to do so is on the defendant-are
entitled to recover. Henry v. Huff, 143 Pa. 560, 22 Atl. 1046. This
the defendant seeks to do by virtue of the deed dated November
20, 1823, by Albert Feltz, the common source of title, to John \Vil
son, under whom defendant claims. This deed was made by Feltz
while the title to all of lot No.1 remained in him, and was recorded
before Albert Feltz's convevance to Henrv S. Hovsradt, under whom
plaintiffs claim. It is clai~ed by the defendant Delaware, Lacka
wanna & \Vestern Railroad Company that this deed conveyed to "Vil
son the G. or Big vein under the whole of lot No. 1. If this is correct.
judgment must be entered for the defendants; otherwise the title
which the plaintiff has shown must prevail. The case turns on the
effect of the Wilson deed. Both parties, by their request for binding
instructions, concede there was no question for the jury, and, as con
tended in defendant's brief:

"Upon tbis deed tbe defendant's case rests. Its constmction Is clearly for
the court. Did it convey to John WlIson the property describpd in the plain
tiffs' writ? If so, then the verdict must be entered for the defendant."

The deed in question conveys:
"All that certain coal bed on the Lackawanna creek on Lot No. 1 In the

towIlship of Providence aforesaid now occupied by the said Wilson, together
witlJ a road and cartway to and from the said coal bed to the pul>lic road
through said lot of land, No.1, with egress and regress to and from tlJe said
coal bed along the said road to the said pnhlic road free from and clear from
bim, the said Albert Feltz, his heirs and assigns forever."

When the terms used in a deed are clear, when the writing is self
explanatory, a court must construe it without resort to extrinsic facts
and circumstances; but, with full recognition of that principle, it
is equally clear to us that for this court to attempt to construe this deed
without due weight and regard given to conditions and circumstances
w,ich existed in 1823, and in the light of which the language of this
deed was then used and must now be applied, is to run the risk of a
court-made deed of 1906, rather than one made by the parties three
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quarters of a century ago, determining the rights of Feltz and Wilson in
1823. We do not lessen the force of our decision by frankly conceding
that the construction of this deed is a question on which men may well
differ. Against any conclusion reached it is possible to raise strong
objections. The test, it seems to us, is, not whether we can place a
construction upon the deed which we can dogmatically say is unques
tionable and unassailable, but rather whether, in view of the uncertain
ty arising from the language used, would a conclusion different from
the one we now reach be itself more certain, more sure-would it more
clearly and justly decree what Feltz and \Vilson intended and legally
expressed in their deed in 1823? The deed was made under conditions
which, in the light of the present development of the anthracite coal
industry, we can now only partially know, and not fully appreciate;
but the conditions and circumstances under which a deed is made may
be vital to ascertain its true meaning. As said by Lord Brougham,
in Drummond v. Attorney General, 2 H. of L. 837:

"'rhe evidence was admissible in this case for the purpose of showing the
circumstances in which the party was when making the instrument. You ad
mit it as you admit evidence in construing a will, not to modify the expres
sions of the will. not to affix a sense upon the will it does not bear, not to ten
you what the meaning of the will is, but to tell you what were the circum
stances in which the testator was when he used these expressions, for the
purpose of enabling you to ascertain what meaning he affixed to the expres
sions that he used, and for no other purpose."

But the circumstances in which the parties were will be considered,
not only to cast light on their intent, but they also serve to explain
the words used, or, as Elphinstone on the Interpretation of Deeds
(56) well says:

"To ascertain the meaning of the words used in the writing, every Qart of
it must be considered with the help of those surrounding circumstances which
are admissible in evidence to explain the wor<1s and put the court as nearly
as possible in the situation of writer of the instrument."

To the same effect is Merriam v. United States, 107 U. S. 441, 2
Sup. Ct. 540, 27 L. Ed. 531, where it is laid down:

"It is a fundamental rule that in the construction of contracts the courts may
look not only to the language employed, but to the subject-matter and the sur
rounding circumstances, and may avail themselves of the same light which the
parties possessed when the contract was made."

And Nash v. Towne, 5 Wall. (U. S.) 689.18 L. Ed. 527, where it is
said:

"Courts, in the construetion of contracts, look to the language employed, the
subject-matter, and the sun-ounding circumstanecs. They are never shut
out from the same light which the parties enjoyed when the contract was
executed, and, in that view, they are entitled to plaee themselves in the
same situation as the parties who made the contract, so as to view the circum
stances as they viewed them, and so to judge of the meaning of the words and
of the correct application of the language to the things described."

The defendant has recognized the court's inability to construe the
deed from its corners. Its abstract sets forth that on the trial it will,
in addition to the 'Nilson deed, prove "that the coal bed granted to
them, under which they claim. as recited in the deed from Albert
Feltz to John Wilson, was the Big or G. vein, extending over the en-
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tire lot No. 1." In pursuance thereof, it has adduced testimony cover-'
ing some hundreds of pages of the record, as have also the plaintiffs.
In addition to the oral testimony, counsel on both sides exhibited con
temporaneous deeds, publications, geologies, reports, etc., as aids to
interpretation.

Now, clearly this deed was drawn by a skilled hand. It is the work
of one who understood the use of technical, apt, and fitting words of
conveyance, warranty, and definition. The terms of conveyance are
full and comprehensive. The grant of the road, with right of "egress
and regress," shows technical knowledge, and the clause of special
warranty, restricting and limiting not only the coal bed, but the right
of way itself, to persons claiming under Albert Feltz, is the careful
work of one who knew precisely what he wanted to do, and exactly.
how to do it. The fact of the knowledge and professional skill of the
draftsman of this deed is an element to be given due weight in ascertain
ing its meaning. Were this a paper awkwardly expressed by an
ignorant draftsman, no such special significance could be attributed
to the presence or omission of particular words and provisions as
would be the case in a paper drawn with professional skill. Indeed
the conveyance made to Dr. \Vilson is in suggestive contrast to many
of the inartistic conveyances of coal and coal rights at that period in
Luzerne county. \Ve start, therefore, with the thought that, if the
parties to this deed meant to convey to Dr. "Vilson the coal vein in and
under the whole tract of 334 acres, the scrivener, whether it was Dr.
Wilson, or Mr. Feltz, or a third person, knew the apt words to use.
And the fact that such a scrivener used no words to convey, nominatim,
the coal underneath the entire tract by the use of the word "in" the
tract, or "underneath" the tract, or any words expressive of lateral
extension, is most strongly suggestive that no such intent existed.
And the weight and significance of this omission increases when co
temporaneous deeds in that region show that the language and terms
for conveying coal veins underlying an entire tract, and the value
of such veins in their lateral entirety, were then known and acted upon
in that vicinity. For example, in 1814, in the deed of Stivers to
Cahoon and Bulford, there was a conveyance for $400 of "one equal
undivided two-thirds part of all coal lying and being situate in and
upon lots numbered three and four in the third tier of the first divi
sion in the township of Newport," etc. It would therefore seem that,
when there was an intent to convey the coal veins underlying an entire
tract, language commensurate with such extended grant was used.
In 1815, in the deed of Dulford to Augur, Bulford, for $200, conveyed
one-sixth of the coal under 104 acres, in these words:

"One equal undivided sixth part of all the coal lyiJ1(l, being and situate in
ana tlpOn lots numbered. three and four in the third tier of the first division
in the township of Newport and county of Luzerne, together with the right of
ingress, egress and regress and also to dig, raise and carry away the same with
carts, wagons, sleighs or the like."

And in 1816, in the deed of Cary to Stanley, Cary, for $132, con
veyed:

"One t!lira part of all the stone coal on the following described tract or lot
of land situate in Hanover township aforesaid, being part of lot No. 13 in the
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third diYi~ion of lands in Hanover aforesaid, beginning at the south corner
of lot No. 13, running thence north sixty-nine degrees and a quarter west along
the line of said lot No. 13, forty-four p~rches to a cornl:!r, thence north twenty
one degrees west thirty-six andon,c-third perches to a' corner, thence south
sixty-nine and a quarter degrees east forty-four perches to a corner, thenee
south twenty-two degrees east thirty-six and one-third perches to the place
of beginning, containing ten acres be the same more or less. ... ... ... to have
and to hold ... ... ... one-third of the coal in the above premises," etc.

Now, in the lig'ht of cohveyances thus made in Luzerne county con
veying by broad words the right to all the coal underlying all of
specified tracts, the absence of such like broad expression as "all the
stone coal on the following described tract." and "all the coal in and
upon lots," etc., are suggestive, and from the use of the term "coal
bed," accompanied by the descriptive words "on the Lackawanna
creek," "on lot No.1 in the township of Providence," "now occupied
by the said Wilson," it. would seem likely that something' different
was meant. Now, it goes without saying that the word "bed" is found
in geologies of later date, and is defined in dictionaries, as synonymous
with "vein" or "stratum." But, while those facts are to be given rluc
weight in construing this deed, the question before u:, 1S: What
meaning had the term "coal bed" to Albert Feltz and Dr. John \Vi1
son when they made this deed in 1823? It is its meaning to' them that
must prevail. What, then, was meant in 1823 by this term "coal beel"?
The deed itself affords some information as to its meaning to them.
and each word giving that information is to be carefully considered
and given due effect. None of them can be ignored. In the first
place, the coal bed is described as being on Lackawanna creek. The
words are, "all that certain coal bed on the Lackawanna creek." In
the second place, the coal bed is "on lot No. 1." The words are.
"all that certain coal bed on the Lackavianna creek on lot No. 1."
Thirdly, the coal bed is "now occupied by the said \Vilson." And.
lastly, there is a road leading from the coal bed to a certain public
road. The words are, "to and from the said coal bed along the said
road to the said public road."

Judge Conyngham, in Gloninger v. Franklin Coal Co., 55 Pa. 9,
93 Am. Dec. 720, has, to our mind, clearly shown what a coal bed in
those early days was, how it was used, and how and in what way it
was made. All parties agree that J udg'c Conyngham's practice and
judicial work made him pre-eminently familiar with the development of
the anthracite industry. Speaking of 1808 in that case, Judge Con
yngham says:

"'.rhere were at that time no large coal mines in operation; sJUall quantities
of coal as were needed by the neighboring blacksmiths, were Illwrricrl out by
the blacksmith and his man at some coal bed, as th'cy '!Cere then called."

From this case it appears that Judge Conyngham regarded the coal
bed, not as the whole vein or bed of coal, but as a working or quarry
made in the vein. Thus, he says:

"There is no language here showing that the grantor intended to part with
all the coal upon the tract, or even with all the coal in one vein, in which the
bed was originally made."
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It is clear that J l1dge Conyngham recognized the term "coal bed"
as synonymous with quarry; that a coal bed was not the vein itself,
or inclusive of it, but was a \vorking made on the front or face of the
vein at a particular place and in a well-known manner. Indeed, in
several places he refers to it as an "old coal bed." The Supreme
Court evidently adopted this definition, for Judge Reed says:

·'It is sjmpl~' a prjYilege to dig coal at a specified c{)al bed."

We have not overlooked the charge of J l1dge Conyngham in the case
of Tams v. Pennsylvania Coal Company, tried in the common pleas
of Luzerne county. It is said he there gave the phrase, "two certain
quarries or beds of stone coal," the meaning of veins. But it will be
observed that both parties to that suit were interested in and conceded
that such was the case. This meaning was one put by the counsel,
and not by the judge. Thus, he says in his charge:

"\Vhat, then, in this case was the subject-matter of the grant or conveyance?
Two certain quarries or beds of stone coal. \Ve arc saved the necessity of
detining prPrticularly, or submcittinll to you to ascertain, what may be meant
by these expressions, as fro111 the points preferred on both sides, the argu
I.nent of counsel as to facts read before you, and the general current of claim,
(lefense and argnment. it appears that the right, under the terms of the deed,
gives authority to follow the two yeins of coal, one of five and the other
of seven feet, designated as the old coal openings, as proved by Mr. Law and
7111'. Bowkley, into and oyer the lot :'\0. 9 in Pitt,:ton, a greater or less ex
tent, as the different parties construe the deed. Tlw right to follow these
veins, at least the length of the Blackman line and the width of seventy rods,
is not denied by Hle dpfendant. To follow them further and more exten
sively is claimed by the plaintiff. 'Ye thus under~tand and draw OUt' conclu
sions. tt'om the cOilceded vIews of the parties, that the conveyance of the two
'[lIarries or beds of coal would give the purehaser the right to pursue these
\"pins lI]Jon lot No. {): that is to say, as far as the grantor could convey, nnd
10 any extent within the bounds of the lot. unless hy tbe conveyance showing
lhe manifest intent of the parties the extent was restricted and limited,"

A study of this case shows that Judge Conyngham carefully and
persistently based his conclusions on the concession thus made. If
all parties to tbe present suit were claiming under the Wilson deed,
and conceded what was conceded in the Tams Case, we too would not
hesitate to take the conceded construction of the parties as that to be
followed by the court.
~ow, the description of a coal bed as a quarry makes applicable

and effective each and every descriptive word used in the deed before
us. For example, there is no such significance to be attached to the
word "all," in the pbrase "all that certain coal bed," as to make it nec
essarily apply to and cover all the vein under all the 33± acres of let
~o. 1. It serves to convey all the coal bed as distinguished from part
of it, for example, an undivided half part, which as may be seen in
the conveyance of Price to Fell in 1824, where the convevance was of
"one equal half part of the coal bed no~ opened on the south part of
the northerly half part of lot No. 65," etc. So, also, the words, "on
the Lackawanna creek." Unquestionably the quarry or stripping
which Dr. Wilson was then occupying and working was "on the Lack
awanna creek." It fronted for manv rods on that stream. The coal
bed was "on lot )ro. 1," not "in," arid the use of the word "on," and
not "in," is the more significant from the use of the word "in" just
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following, where lot No.. l is described as "in the township of Luzerne
aforesaid." Regarded as a quarry, a coal bed would be fittingly de
scribed as located "on" land; as a vein, it would not be fittingly de
scribed as "on" land. And we shall see later that, understanding by
the term "coal bed" a quarry, we are able from the evidence and by
cotemporaneous deeds to give effect to the descriptive words, "now
occupied by the said Wilson," when applied to coal bed in the sense of
quarry.

Zachariah Cist was another prominent and weighty authority in early
anthracite development. In a letter written from ·Wilkes-Barre in
1821, and published in Silliman's American Journal of Science, vol.
4 (1822), he shows that the quarrying out process of the blacksmith
of 1808, as described by J uc1ge Conyngham, was still followed as coal
came into wider use. He writes:

"One or two of the beds are worked by leaving nlaEsive pillars 8 or 10 feet
square at the base, but with the exeeption of these the beels, which are very
numerous, are worked au jour; that is, the superincumbent strata are 1irst
removed, when the coal is eitber blown off with gunpowder or taken off with
wedges by drilling in a straight line, at suitable distanees of from 12 to 24
inches apart, several deep holes about 2 inches in diameter, dropping in each
two long semicircular wedges, the thick end of each down, and driving in a
long very gradually tapering wedge between them, EO that the greatest pres
sure shall be at the bottom. These wedges are alternately driven, until a
large mass of the coal breaks off, when it is broken up with sledges, of a con
venient size for handling. Gunpowder is occasionally used, but the effect is
much less certain than that of the drilI and wedges."

And this stripping method \Vilson followed. Thus, defendant's
witness Knapp testified his father, by permission of ·Wilson, worked
the bed for 10 years following 1844-1846. He says:

"We only worked wintertimes. About 10 years-somewhere near-that we
had it in possession; that is, my father had. He occupied it for about 10
years. * .. .. Dr. 'Vilson used to come to our place and stop and talk to
father about It, and I think, as near as I can remember now, before .we evf'T'
burned any coal. And he told him, If he would go in there and cut what
coal he wanted to use for himself, he would give him all he wanted to use for
hlmself--enough to buy powder and light-and see he didn't have any expense
at all. And we cut the coal. .. .. .. The reason we stopped I (lon't know
whether the Doctor sold it or not, but there came a high flood, and It rushed in
there, and that rock, I think eight or ten feet, and the dirt, came down, and
shut it out of sight altogether, and we thought it wasn't worth opening again."

Referring to Knapp's operations, defendant's witness Atherton savs:
"In the winter they used to mine the conI. been use they were farmers, and

mined only for their own conveniences, and didn't mine much in summer."

'To the same effect was the testimony of defendant's witness Dodge,
a mining engineer who came to the region in 1874, and, in answer to
the question, "How were these beds, so far as the evidence then ex
isted, and within your knowledge or observation-how were they
originally opened, or taken possession of?" said:

"They were opelled by farmers that drove there with their teams and got
~oal. They did not follow it in far. ~'hey were what we eall strippings
really what the "Tilson opening is."

This corresponds with the evidence of what was found at a much
later day. 'Thus, defendant's witness Stevenson, in answer to the
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question, "What, if any, indications were there on the surface of the
ground near the bank of the river at and immediately in from, of, or
along the side of this opening in the \\Tilson drift, or indeed in i~s
interior, to indicate the way the coal had been removed from the vem
there?" says:

"Well it is so covered with the d{\bris that has dropped apparently from
above the sliding of the bank, that it is a little difficult to determine; but it
would indicate to me that the coal had been worked out for a distance varying
from 25 to 40 feet from the crop on the river without leaving any 'lupport to
the overhanging rock, which has since fallen. in a very crude manner, and
since tile working the whole top had caved in, leaving only this one little
place accessible."

N ow, in view of this general practice of stripping; that the \\Tils<;m
coal bed was thus stripped some 200 or 300 feet along the bluff of the
creek; that this exposed, as stated on the trial, many thousand tons
of coal; that Cist in his letter above quoted says, "The coal is here
valued at 50c. per ton, in the mine"-it would seem most likely that
the very substantial, valuable, and extensive grant of the coal bed
"on the Lackawanna creek" and "now occupied by the said \\Tilson"
was what the parties had in view, and not a vein of coal underlying
B34 acres not occupied by \Vilson, not then known indeed to under
lie the tract, so far as any evidence before us shows. Indeed, that the
coal in sight and reached by the method of stripping then in vogue was
regarded as practically inexhaustible is shown by the fact that Dr.
'Wilson secured a road in perpetuity "to and from the said coal bed
to the public road," and at the end of 80 years the coal in sight in the
stripping has not been exhausted. .

l\-Iuch stress is laid on the fact that the consideration in this deed
was $300, and it is contended that, because Albert Feltz paid some
$1,500 for the whole iJi34 acres, $:)00 was a good and likely price for
his coal. But this contention, though at first sight of weight, on
consideration, bears decidedly the other way. The land price exacted
by the state is always low, and we must remember that Feltz's title,
and therefore his purchase money, was based on a certificate dated
1804. Values in 1823 cannot safely be compared with those of 1804.
Three hundred dollars for this vein would be less than a dollar per acre.
Conveyances of much earlier date than the one here in question show
that, even then, coal was selling at a very much higher price per acre.
'rhus, in 1810, Cussie received from Hepburn $600 for the coal in lot
No. 49 in the first tier of the fourth division, 121 acres. As far b'lck
as 1810, Steel received $330 from Bulford for the coal under lot 2!J
in Hanover township, being 324 acres. In 1814, Stivers conveyed to
Bulford two-thirds of the coal in lots Nos. 3 and 4, third tier, first
division, 104 acres, for $400. In view of these earlier prices, and of
Cist's statement in 1821 that coal was then worth 50 cents per ton
in the mine,it would seem very unlikely that a sale of a lateral vein
extending under 334 acres was in 1823 made for $300.

The words, "now occupied by the said Wilson," descriptive of this
coal bed, must receive due weight. These words do not apply to the
surface of lot No.1, and they do not necessarily apply to a vein under
the whole of it. Such a construction is not required, to confer on



Wilson ownership of what he was then occupying. "In the primary
and most familiar sense of the word 'occupy,' " says the Supreme Court
of Pertnsylvania, in construing that "Word in Laq; v, Green, 84 Fa,
520, "it is the equivalent of the word 'possess.' It'implies the concep
tion of permanent tenure for a perioe! of greater OJ:" less duration,"
If this be the correct meaning of the wore! "occupied/' then the term
would neither be used in conneCtion with a vein, nor would it be
applicable in any way to \\Tilson's tenure, since prior to the deed there
is no evidence that he claimed, or indeed had anything to do with, the
vein in its broad lateral extent, 'or that the term "now occupied by the
~aid \Vilson" is referable to any other p.ossession than holding or work
mg a coal bed or quarry. A man may well be said to occuDy a coal
bed, if it means a quarry. It is hard to see how he could occupy a
coal bed, if it means a vein. And we must remember these words
were used in a writing made by a competent scrivener. But light
is thrown on this wore! "occupy," as well as that of "coal bed," by their
use in one of the deeds to which reference is made above. Thus,
in the deed of Cary to Stanley, in which, as \'ie have seen, there was
a conveyance by apt words of "one-third part of all the stone coal
in the following described tract," etc., there was also an agreement Iii
reference to a coal bed or quarry on another small lot, The word
"occupy" is there used as synonymous with "work" or "operate."
The deed states:

"It is also further agreeu anu understood by the said parties Cary should
dear off thp coal bpd on the above-mentioned premises in thp absence of thp
said Stanlt~y, what coal he shall take away during the absence of the said Stan
ley he shall not be aceonntablc for, but if the said Stanley should want to oc
eupy the said coal bed before the said Cary has taken off his coal, the said
Stanley is to pay the said Cary for one-third of the labor t'xpended in clear
Ing off the coal bed aforesaid."

From this it will be seen, in the first place, that the- term "coal bed"
was here used as synonymous with "quarry" or "stripping." It was
a place. It was something that could be cleared off. "Cary should
-clear off the coal bed on the above-mentioned premises." And, sec
'Ondly, that the term "occupy the said coal bed" was 110t understood
as a'holding or possession of a vein of coal lying removed and under
cover but was an external surface possession which wou!cl interfere
with ~oal already dug, and which Cary was evidently to carry away
before Stanley could "occupy" the coal bed. In other words, Cary
must carry away his quarried coal before Stanley could occupy the
coal bed' that is, could quarry more down. Thus, in this conveyance
it] that r~o-ion and of substantially the same date, the words "clear off»
and "OCc~py" are used and are explainable when by the term "coal
bed" is meant a quarry. They cannot be applied to it, if it means a
vein. You cannot "clear off" a vein. You do not "occupy" a vein.
And such local use of these words is of vital importance, when we
are seeking the meaning of a deed made by local men in reference to
a distinctively local subject. "As words and phrases of speech are
to be expounded and construed as they are generally understood, so
it is likewise in particular places," says Barksdale v. YIorgan, 4 Mod.
185. "And therefore, if I covenant to convey to another an acre
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of land in Cornwall, the common acceptation of the word 'acre' there
amounts to as much as a hundred of other counties. So a 'perch' in
Staffordshire is as much as twenty perches in some other place. There
fore such words must be governed by the common and known accepta
tion of the people."

It goes without saying that the words, "bed," and "bed of coal,"
have been and are at times used as synonymous with "vein," for geolo
gies, dictionaries, and current speech recognize such use. But, in
face of the practice of quarrying in common use in Luzerne county,
in face of the fact that such a coal quarry was what 'Wilson had oc
cupied and worked, and that such a quarry was what he afterwards
occupied, it would seem clear that, when these men put, or the scrivener
put, the word "coal bed" in the deed and described it as "on the Lacka
wanna creek," and as "now occupied by said Wilson," that term meant
a quarry. This is illustrated by the deed of Thomas Fell to George
Price and wife of ] anuary 15, 1824. By it Fell conveyed in fee simple
&4 acres, "the northerly half part of lot No. 55 in the first division of
said Pittston," for $375. On the same day Price and wife, for the
consideration of $1, conveyed to Fell "one equal half part of the coal
bed now opened on the south part of the northerly half p.art of lot No.
---, * * * together with a sufficient road and cartway to
and from said coal bed, with liberty to work one equal half part of said
coal bed at all times without interruption." The conveyance of the
whole tract by Fell for a substantial consideration, and the reCO!l
veyance for a nominal consideration of the half of the coal bed, shows
that that term "coal bed" was used as a "quarry," and not as a "vein."
Now, this restricted character of a "quarry," which we regard as
synonymous with "coal bed," is referred to in Shaw v. \Vallace, 25
::-J. ]. Law, 462, where it is said:

"Now, a 'mine,' properly speaking, is the pit or excavation in the earth from
which the ore is taken. The term is certainly used to include the bed or vein
of ore into which the pit enters, so far as may be necessary to the working
of the mine; and the \vhole series of shafts and subterranean passages and
the chambers connected with it. But neither in ordinary parlance, nor in strict
teclmical language, is a 'mine' understood to indicate the entire ore bed with
which the shaft may be connected. And by a 'quarry' we understand, not an
indefinite extent of stone or rock which may be worked, but the spot where
the rock is quarried. The 'ore' may extend indefinitely, but the 'mine' is the
pit from whence it is extracted."

It is proper to here note that the deeds from which extracts are
made have not been the only ones selected because thev supported any
particular view, but the others have not been referred'to because they
did not throw any light on the case. For example, the deed from
Cussie to Hepburn, of 1810, is the original title on which many of
the other conveyances are based, and these must be considered in
connection with the parent deed. Now, it is true the parent deed
conveys "a certain coal bed or beds," and in such subsequent deeds it
seems that this term is sometimes treated as synonymous with veins;
but it will be noted that there are also used in the original deed other
words and terms which greatly enlarge that term. Thus, it conveys
"a certain coal bed or beds in or upon lot No. 49, * * * now in the
possession of the said William Cussie, Jr., and all other beds or potts
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of coal in or upon said lot of land," and it further covenants that the
grantee "shall have full right and lawful authority to enter upon said
lot of land or any part thereof, and dig, raise, cart and carry away the
coal in or upon said land, without let or molestation from him, the
said vVilliam Cussie, his heirs or assigns, or from any other person
or persons hereafter forever."

From all these considerations, it seems to us that the parties to this
deed had in view this quarry or stripping which Dr. 'Wilson had tlhre
tofore been occupying by operating, and that it was this quarry which
was meant to be conveyed, for, to usc the language of Judge Con
yngham in the Gloninger Case, supra:

"It is difficult to conceive that these parties really supposed that the one was
seIling and the other huying' the exclUSive right to take all the coal upon the
tract, or even in the one great vein."

Is it credible that, when these parties made this deed, they under
stood that, if Feltz. the grantor, found an outcrop of the vein back in
the Keyser Creek Valley, or at any other place on his 334 acres, the
conveyance of the coal bed "on the Lackawanna creek," "now oc
cupied by the said vVilson," would prevent Feltz from starting anI
occupying a coal bed himself possibly two miles back from that stream?

If we are correct in our conclusion that the intent of the parties,
or the effect of the words they used, was not to convey the coal un
derlying the whole tract, it is then asked what was meant by sllch a
conveyance? How far did Wilson have a right to take coal? vVhat
line defines his right? And, becallse no exact line is fixed by the deed,
it is therefore contended he was bound by no line, and the conveyance
must be held to cover the entire tract. But that conclusion bv no
means follows. To require the court to read into this deed bOlln'dary
lines is to assume the premise that the parties in 1823 meant that the
deed was meant to limit bv boundaries a certain inclosed area of coal.
This, in Ollr judgment. is Just what the parties had no thought of do
ing in 1823. It must be observed that this deed is brought forward by
the defendant to defeat an otherwise complete title vested in the plain-

,tiff by sufficient deeds. The existence of this deed of 1823 is not of
. itself sufficient to defeat the plaintiff's title. Its efficacy in that regard
lies in the fact that it must be shown, either by express words or by
necessary implication, that it conveys the coal under the hundred acres
in controversv. to which otherwise the plaintiff has shown title. Now,
if the description in the deed is so indefinite, so incapable of application
by lines ancl boundaries, that it does not certainly include the plaintiff's
coal, and was not in 1823 meant to inclllde the coal under the whole
tract and cover the land embraced in this suit, it should not avail to
defeat the plaintiff's title. It is contended, of course, that there are
definitions of boundaries in the reference to tract No.1; but we regard

I the phrase "on lot No. I" as qualifying the term "coal bed on the
Lackawanna creek." It united with the term, "on the Lackawanna
creek," to locate the coal bed "now occupied by the said 'vVilson,"
as being on a certain stream and tract. It seems to us these qualify
ing terms, "on the Lackawanna creek," and "on lot No.1 in Providence
township," are descriptive terms to locate the coal bed, and not to de
fine the limits or extent of the vein in which that coal bed was made.
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Apart from so defining and describing the location of the coal bed,
it seems to us these qualifying words have no other effect, and that the
deed would have the same effect if it read, "all that certain coal bed
on the Lackawanna creek, in Providence township, now occupied by
John ·Wilson," for oral testimony would show that such coal bed then
occupied by Wilson was located on the Lackawanna creek and On lot
No. 1.

But, returning to the question referred to, we remark that one of the
requisites to a deed is certainty of its subject-matter. 2 Blackstone,
298. Now, if the parties have omitted to define what was meant,
and to define it bv boundaries and limits, to that extent it lacks the
certainty requisite' to a conveyance. From the surrounding circum
stances and conditions when this deed was made, there is nothing to
require a construction that this grant covered 334 acres of coal lateral
ly in order that John \Vilson should have full enjoyment of this grant.
Nor is the court called upon to say just what the deed did convey to
John \Vilson. That it conveyed to him the coal bed on the Lackawanna
creek is certain. How far back from the Lackawanna creek that grant
extended it was for the defendant to show. This burden was upon
him, and therefore we say, adapting the language of Henry v. Huff,
143 Pa. 561, 22 Atl. 10'J6, to this case:

"The only real question raised was: Wher(~ is the eastern line of the de
fendants' coal bed? Fpon this question the defendant had the burden of
proof, and it was its duty to show that such eastern line indosed the coal
claimed by the plaintiffs. Failing to do this, it failed in its defense, and the
plaintiffs are entitled to recover."

Before closing, we deem it proper to say that we have not overlooked
the defendant's alleged title by adverse possession. The vein in con
troversy underlying this tract of 100 acres was not taken possession
of or mined by the defendant, and there is no evidence of any such open,
notorious, continuous, and hostile possession thereof as would create
a title of that character. The entries that were made were very lim
ited in character, were not continuous, and knowledge of them was not
brought home by any surface indications, or indeed in any way to
Isaac B. Feltz, who resided on the surface, or to any person claiming
under him. It is further proper to note that, as grounds for a new
trial, numerous rulings of the court during this protracted trial are
set forth. As the case took shape, both parties conceded there were no
questions of fact for a jury to pass upon, and as we have carefully re
frained from using, in this opinion, any facts, papers, maps, or evidence
objected to by the defendant, concerning which any question is raised
on the motion for a new trial, it will be obvious that no harm was done
to the defendant by the rulings of the court in that regard, and there
fore, as well as on the ground that we find no error in the rulings,
the motion for a new trial will be refused.

After careful consideration, we are therefore of opinion that the mo
tion of the defendant to enter judgment in its favor on the reserved
point and non obstante veredicto should be denied. The clerk is
therefore directed to enter judgment on the verdict in favor of the
plaintiff and against the Delaware, Lackawanna & ·Western Railroad
Company and Isaac B. Feltz, the defendants.
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CARVER et al. v. SAN PEDRO, L. A. & S. L. R. CO.

(Circuit C<mrt, S. D. California, S. D. June 25, 1906.)

No. 1,219.

1. NAVIGABLE WATERS-OBSTRlJCTION-INJUNCTION.
An obstruction to navigable waters may be enjoined at suit of a private

person who suffers a special injury therefrom, whether such injury be dif
ferent In kind from that of the public at large or only greater in degree.

[Ed. Note.-For cases In point, see Cent. Dig. vol. 37, Navigable Waters,
§§ 139%, 140.]

2. SAME-GRANT OF LANDS-EFFECT ON INCLUDED 'VATERWAY.
A patent for land does not by implication convey title to the soil under

a navigable stream, although such stream is embraced within the limits
of the grant, so as to affect the status of the stream as a navigable water
way.

3. SAME.
Even a grant of the bed of a navigable stream to a private owner leaves

the stream subject to the public right of navigation and the control of
Congress.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Navigable W~aters,

§§ 219, 220.]

4. SAME.
No act of or grant by an executive department of the United States can

affect the right of the public to use the waters of a navigable stream for
purposes of navigation, nor the power of Congress to control the same.

[I~d. Note.-F'or cases in point, see Cent. Dig. vol. 37, Navigable 'Vaters,
§ 43.]

5. INJUNCTION-RIG,ITT TO PRELIMINARY INJUNCTION.
'l'he character of an injunction, as to whether it is mandatory or pre

ventive. is determined by the situation at the time of the filing of the bill
therefor, and the right of a riparian owner on a navigable waterway to a
preliminary injunction to'restrain the obstruction of such waterway by a
bridge, which was not standing when the 'bill was filed, is not affected by
the fact that it had been temporarily removed tlnd was thereafter replaced.
so that the injunction would be mandatoryin effect.

In Equity. On demurrer'to bill and order to show cause.
L. H. Valentine, Joseph H. Call, Long & Baker, and Seward A.

Simons, for complainants.
]. A. Gibson, A. S. Halsted, and T. E. Gibbon, for defendant.

WELLBORN, District Judge. The uncontradicted evidence, writ
ten and oral, adduced on this hearing, shows the following facts: That
Cerritos slough is navigable; that defendant's bridge was built without
authority of Congress or the Legislature of California, and obstructs
the navigation of said slough; that complainants, respectively, own
lands situated on said slough, and are engaged in bU5iness enterprises
dependent upon its navigation, and are suffering from the obstruc
tion of such nav-jgation se.rious damages, which from their nature are
inq:lpable of estimation, and are therefore irreparable. Heilbron v.
Canal Co., 75 Cal. 426, 17 Pac. 535, 7 Am. St. Rep. 183. From these
facts itn~cessarily r.esults that said. bridge is a public nuisance, and the
first inquiry, purely one pf law, is as to the sort of injury which will
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justify resort by a private person to a court of equity for abatement
of such a nuisance.

It is firmly established by a long line of federal decisions that an
obstruction to navigable water may be enjoined by a private person
who is injured thereby differently from the general public, either in
degree or kind. Georgetown v. Alexander Co., 12 Pet. 98, 9 L. Ed.
1012; Pennsylvania v. \Vheeling, etc., Bridge Co., 13 How. 564, 14
L. Ed. 249; Lnion Pacific Railroad Co. v. Hall, 91 U. S. 343, 355,
23 L. Ed. 428; Baird v. Shore Line Ry. Co., 2 Fed. Cas. 427 (No. 758);
Works v. Junction R. R., 30 Fed. Cas. 626 (No. 18,046); Hatch v.
Wallamet Iron Bridge Co. (C. C.) 6 Fed. 326; Id. (C. C.) 6 Fed. 780.
This last case was reversed by the Supreme Court, but the reversal
was on jurisdictional grounds, not affecting the point now under
consideration. Willamette Iron Bridge Co. v. Hatch, 125 U. S. 2,
8 Sup. Ct. 811, 31 L. Ed. 629.

Whitehead v. Jessup (C. C.) 53 Fed. 707, relied on by defendant,
it must be conceded, is not in line with the cases above cited, but sup
ports defendant's contention that, in order to maintain the suit, it must
appear that the defendant's bridge causes some injury to the complain
ants different in kind from that sustained by the general public who
navigate the waters in question. In the case last named, paragraph 2
of the syllabus is as follows:

"One who seeks by suit in his own name to compel the removal of an ob
struction to navigable waters must show some injury to himself, caused
thereby, different from the injury sustained by the general public who navi
gate such waters. Hence, where complainant, a riparian owner, had free ac
cess to the navigable channel in front of his land, held, that he could not, in
his own name, maintain a suit to compel the removal of a bridge over such
channel, half a mile from his land, though his boats, in navigating to and
from adjacent waters, were obstructed by such bridge."

Under this view of the law, a person who owns land of inconsid
erable value immediately in front of the bridge and abutting upon the
slough, if at all injured, no matter how slightly, might have equitable
relief against the public nuisance; whereas, another riparian owner,
but a few rods above the bridge, with large wharves for the accom
modation of the shipping interests of the general public, and with large
manufacturing establishments dependent for their operation entirely
upon the navigation of the waterway, and costing hundreds of thou
sands of dollars, would be wholly remediless. If the question were an
open one in this c0.llrt, I could not subscribe to such a doctrine. The
distinction which allows a remedy in one case, but denies it in the other,
is unsubstantial, and the right to the free use of navigable waters
for trade and commerce is of such transcendent worth to individuals,
as well as the state, that the remedies for its enforcement ought not
to be abridged by technicalities or overnice refinements. The just rule,
it seems to me, is that relief should be granted in all cases where there
is special injury to the complainant, whether the injury complained
of be different in kind from that of the public at large or only greater
in degree, and this unquestionably is the doctrine of Pennsylvania v.
Wheeling Bridge Co., supra, as the Supreme Court itself subsequently
declared in the following unmistakable terms:
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"An application for a mandamus, not here a prerogative writ, has been sup
posed to have some analogy to a bill in eqnity for the restraint of a public nui
sance. Yet, even in the supposed analogons case, a bill may be sustained to en
join the obstruction of a public highway, when the injury complained of is
common to' the public at large, and only greater in degree to the complain
ants. It was in the Wheeling Bridge Case, 13 How. 518, 14 L. Ed. 249, where
the wrong complained of was a public wrong, an obstruction to all navigation
of the Ohio river." Union Pacific R. R.. Co. v.Hall, supra.

The state courts are not agreed upon this question; but it is un
necessary to review their conflicting decisions, since the enunciations
of the Supreme Court of the United States are absolutely authoritative.
The following cases, however, are in line with the federal cases above
cited: Hickok v. Hine, 23 Ohio St. 523, 13 Am. Rep. 255; Dudley
v. Kennedy, 63 Me. 4615; Farmers Co-op. Mfg. Co. v. Albemarle, etc.,
R. R. Co. (N. C.) 23 S. E. 43, 29 L. R. A. 700, 53 Am. St. Rep. 606.

Defendant's contention that, because Cerritos slough is included
within the boundaries of the Dominguez patent, both the United
States and private persons are estopped from asserting the naviga
bility of said slough, is without merit. I am of opinion that said patent
did not operate to pass title to the bed of said slough. The Supreme
Court of California has said (italics mine) :

"In case of Royal Fishery in the River Banne (Ireland), Davies, 149, it was
resolved 'that there are two ldnds of rivers, navigable and not navigable; that
every navigable river, so high as the sea ebbs and flows in it, is a royal river,
and belongs to the king, by virtue of his prerogative; but in every other river.
and in the fishery of such other river, the terre-tenants on each side have an
interest of common right, the reason for which is that, so high as the sea ebbs
and flows, it participates of the nature of the sea, and is said to be a branch
of the sea so far as it flows.' One of the results of thi.s 1'Oilal prerogative H;as
that a grant of land extending to and bounded by or bwltlding a navigable
stream within its boU1/(lar'ie.~ did not operate to pass title to the bed of the
stream, while a grant from the sovereign of land bordering upon a stream not
navigable in the common-law sense-that is, above tide water-would be pre
sumed to extend to the thread of the stream. vVe must not be understood as
indicating that at common law the bed of a navigable stream could not be
granted to a subject by a sovereign, but only as saying that it did not pass,
except in those cases where the specific intent to so grant was apparent in the
conveyance." vVright v. Seymour, 69 Cal. 124, 125, 10 Pac. 324, 325.

I am not unmindful that it can with some show of plausibility be
claimecl that from the exception in the Dominguez patent of that por
tion of the surveyed tract covered by the navigable waters of the inner
Bay of San Pedro may be inferred an intention to grant all other lands
in the tract covered by navigable waters. It is sufficient, however, in
answer to this claim, to say that a patent cannot, by inference or im
plication, pass title in the bed or shore of a navigable stream; but this
can be done only by express words manifesting a specific intent to grant
such title. In Shively v. Bowlby, 152 U. S. 1, at pages 13 and 14,
14 Sup. Ct. 548, 552, 553, 38 L. Ed. 331, the court says:

"In England, from the time of Lord Hale, it has been treated as settled that
the title in the soil·of the sea, or of arms of the sea, below ordinary high-wa
ter mark, is in the king, except so far as an individual or corporation has ac
quired rights in it by express grant, or by prescription or usage. * * * The
comlIlon law of England upon this subject, at the time of the emigration of our
ancestors, is the law of this country, except so far as it has been modified by
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the charters, constitutions, statutes, or usages of the several colonies and
states, or by the Constitution and laws of the United States."

If it be conceded, however, that the legal title to the shore or tide
land, or even the entire bed of said slough, passed by the Dominguez
patent, still it was subject to the public right of navigation and the
power of Congress under the commerce clause of the Constitution to
regulate the same. Shively v. Bowlby, 1:"52 U. S. 1, 13, 14- Sup. Ct. 548.
38 L. Ed. 331; South Carolina v. Georgia, 93 U. S. 4, 23 L. Eel. 782;
Eldridge v. Trezevant, 160 U. S. 452, 16 Sup. Ct. 345, 40 L. Ed. 490 ;
Gibson v. U. S., 166 U. S. 269,17 Sup. Ct. 578,411.. Ed. 996; Scran
ton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. Ed. 126; Ward v.
Mulford, 32 Cal. 365, 373; West Chicago Street R. R. Co. v. Illinois
ex reI. Chicago (decided by U. S. Supreme Court April 9, 1906) re
ported in 26 Sup. Ct. 518, 50 L. Ed. 8:15.

In the case of Ward v. Mulford, above cited, the comt says:
"If the Mexican government had made any rightful disposition of lands

which she held as sovereign, neither the Unitpd Statps nor the state, as suc
ceeding sovereigns, could disrpgard it, any more than in the case of other
lands. But by this we do not desire to be understood as hoWing that the Mex
ican government, or this state, has the same power of absolute alipnation ov(,1'
lands held in virtue of their soverpjgnty whieh they han, over othpr Janrls.
The land which the state holds by virtue of her so,'ereignty. as is well under
stood, is such as is coverpd and uncovered by the flow and phh of the neap or
ordinary tides. Such land is held by the state in trust and for the benefit ot
the people. Thp ri.ght of the state is subservipnt to the pnblie rights of navi
gation and fishery. nml theoreticaJ1y at lenst the state can make no disposition
of them prejndkinl to tlJe right of the public to m'e them for the purposes of
navigation and fishery. ,mel, whntcver elisposition she does make of them. bel'
grnntee takes them upon tbe snme terms upon which she ho](]s them. and. of
course, subject to the public rights above mentioned. But this restrietion does
not prevent her from disposing of them so as to advance and promote the in
terests of navigation."

The power of Congress over navigable waters was hroadly exercised
in sections 9 and 12 of the act of J\Jarch 3. 1S99, entitled"An act mak
ing appropriations for the construction, repair and preservation of cer
tain public works on rivers and harbors, and for other purposes" (30
Stat. 1151, c. 42.5 [U. S. Compo St. 1901, pp. 3540, 3542]), which sec
tions are as follows:

"Sec. 9. That it shall not be lawful to construet or comm('nce the construc
tion of any bridge. dam, dike. or caus('way over or in any port, rondstead. bnr
bor. canal, navigable river, or other navigable water of th(' United States until
the consent of Congr('ss to the building of such structure shall hnve been ob
tained and until the plans for the same shall have been submitted to and ap
proved by the chief of engineers and by the Hecretnry of ·War: Provided, that
such structures may be built under authority of the Legislature of a state
across rivers and other waterways the navigable portions of wbieh lie wholly
within the limitfl of a single state, provided the location and plans thereof are
submitted to :md approved by the chief of engineers and by the Secretary of
·War before the construction is commenced: And provided further, that wben
plans for any bridge or other structure have been approved by the chief of en
gin('ers and by the Secretary of War. it sball not be lawful to deviate from
suc'h plans eitber before or after completion of the structure unless tbe modifi
cation of said plans has previously been submitted to and received the ap
proval of the chief of engineers and of the Secretary of ·War.

* * * * * * * * * •
"Sec. 12. That every person and every corporation tbat sball violate any of

151F.-22
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the provisions of sections nine, ten and eleven of this act, or any rule or regu
lation made by the Secretary of 'War in pursuance of the provisions of said sec
tion fourteen, shall be deemed guilty of a misdemeanor, and on conviction
thereof shall be punisl1edbya fine of not exceeding twenty-five l1undred dol
lars nor less tl..lan five hundred dollars, or by imprisonment (in the case of a
natural per80n) not exceeding one year, or by both such punishments, in the
discretion of (he court. And further, the reriloval of any structures or parts
of structures erected in violation of the provisions of said sections may be
,enforced by the injunction of any circuit court exercising jurisdiction in any
district in which such structures may exist, and proper proceedings to this end
may be instituted under the direction of the Attorney General of the United
States."

In the case last cited (Scranton v. 'Wheeler, supra) the court said:
"The power to regulate commerce is the basis of the power to regulate nav

igation and navigable waters and streams, and these are so completely subject
to the control of Congress, as subsidiary to commerce, that i't has become usual
to call the entire navigable waters of the country the navigable waters of the
United States. It matters little whether the United States has or has not the
theoretical ownership and dominion in the waters, or the land under t!lem. It
has, what is more, the regulation and control of them for the purposes of com
merce. So wide and extensive is the operation of this power that no state can
place any obstruction in or upon any navigable waters against the will of COIl
gress, and Congress may sUIIlmarily remove such obstruction at its plilasure."

There is no escape from the conclusion that whatever interest, if
any, in the shore or bed of Cerritos slough, passed by the Dominguez
patent, such interest is subservient to the right of the public to use and
the power of the government to control the waters of said slough for
purposes of navigation.

There is another view, which defeats defendant's contention on this
point. The constitutional power of Congress over the navigable waters
of the United States cannot, of course, be impaired or restricted by the
action of any agent or officer of the government. and this unassailable
proposition would be absolutely disregarded by a ho'ding that the Dom
inguez patent estops the government from asserting the navigability of
Cerritos slough, when in fact it is navigable. 'Cndoubtedly, the Gen
eral Land Office had jurisdiction to determine the validity and bound
aries of Mexican grants and to cause patents to issue therefor; but it
is equally sure that neither that nor any other branch of the execu
tive department could conveyor surrender to a private person the right
of the public to use or the government's control over the navigable
waters of the ceded territory, and any executive action claimed to have
that effect would necessarily be thus far without authority of law.
\Vhile it is questionable if the government can be estopped at all by a
recital in its own grant or patent (Carver v. Astor, 4 Pet. (D. S.) 87,
7 L. Ed. 761), certainly no such estoppel can arise from the unauthor
ized act of an agent or officer (Attorney General v. Marr, 55 Mich.
445, 21 N. W. 883; State v. Brewer, 64 Ala. 287; Pulaski County v.
State, 42 Ark. 118; Salem Imp. Co. v. McCourt, 26 Or. 93, 41 Pac.
1105).

The point urged by defendant, that the relief asked for is in the
nature of a mandatory injunction, and on that account should be de
nied, at least pendente lite, is not well taken. A mandatory injunction
compels the affirmative performance, while a preventive injunction
restrains the commission of an act. 16 Am. & Eng. Ency. of Law,



CARVER V. SA.N PEDRO, L. A. & 8. L. R. CO. 33!).

342. Tested by this rule, the relief which Carver seeks is in no sense
of the term mandatory, but purely preventive, since, when the suit was
commenced, the bridge was not standing, and the bill was filed to pre
vent its erection. Nor is it any answer to say that the bridge was re
moved by the defendant provisionally, with a desig-n of immediate re
placement when the object of the removal was effected; for the dis
tinction between the two kinds of injunction named, as applied to nui
sances, such as the one here complained of, depends solely upon the
question whether the obstruction sought to be enjoined actually existed
at the time of filing the bill, or was only threatened. An injunction
would be, in the former case mandatory, in the latter preventive. Nor
is there any other rule of equity which would deny to Carver on this
hearing the relief he seeks. On the contrary, since the damag-es to him
on account of his riparian ownership and his business of building, re
pairing, hiring, and towing of boats and sea-going vessels are in
capable of ascertainment, and therefore irreparable, and since all the
other material facts and principles of law applicable thereto are proven
and settled in such a way as to clearly establish his right to equitable
relief, the postponement of such relief until final hearing- would be
without the sanction either of reason or precedent. California P. &
A. Co. v. Enterprise C. & L. Co. (C. C.) 127 FecI. 7.Jl; Enfield Toll
Bridge Co. v. Hartford & N. H. R. R. Co.. 17 Conn. "10. G5, 42 Am.
Dec. 716; Hackensack Imp. Com. v. N. J. Midland R. R. Co., 22
~. J. Eq. 94; Allington & C. Mfg. Co. v. Booth, 78 Fed. 878, 24
C. C. A. 378.

In this last case. which was decided by the Circuit Court of Appeals
for the Second Circuit, the court said:

""'henever it i;; manifest to the court that. upon the en;;e made. an injunc
tion will begrantell fit final henring to the complainant. one ~hould be awarded
to him preliminarily, in the ahsence of facts presenting special equitable con
siderations to indnee the C'Ourt. in the exercise of judh-ial dis('retion, to with
hold it. Under sneh eircnm;;tanees. there i;; no reason why the complainant
should not have his remedy immediately. "'hy shoulll a court of equity permit
a wrong. inrlisputahle anll wanton. to go unredrcssed longer than neces~mry?

The objeet of a preliminary injunc·tion is to presene property rights pending
the final determination of the suit."

This last case, it is true. was a suit to restrain the infringement
of a patent; but the principle of the quotation is applicable in all suits
where preliminary injunctions are sought. The element of wanton
ness asserted in said quotation I do not apply to the case at bar, nor is
it necessary to the relief sought. The rule is elsewhere succinctly
stated as follows:

"But where the facts upon which the right depends are established or ad
mitted. and the principles of law which on these facts woulll give the right are
settled and estahlished, a court of equity may apply the prineiples as settled
by the court of law to the facts and allow an injunction." 16 Am. & Eng. Ency.
of Law, 360.

The considerations and authorities last stated and cited not only
justify, but require, a temporary injunction also in favor of the Dock
& Terminal Company, whose injuries are greater than those of Carver,
and likewise irreparable, although, at the time said company was made
a party to the bill, the bridge was standing, and the injunction, so far
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as it concerns said company, may be, in effect, though not in form,
mandatory. In this view of the case, it is unnecessary to determine
whether said company was or was not instrumental in procuring the
removal of the bridge. If the right of said company to relief depended
upon the nonexistence of the bridge, and said company, through
any artifice, had brought about a removal of the bridge, with the
ulterior purpose of applying, and had applied, for an injunction be
fore the bridge could be restored, such participation by said company in
the removal of the bridge would be a circumstance on which a court
of equity would look with disfavor. Since the company, however,
did not become a party to the suit until after the restoration of the
bridge, and, as I have already said, is entitled to relief, even in the
form of a mandatory injunction, said company's connection, if any,
with the removal of the bridge, is immaterial. It is worthy of consid
era'ion, however, that the bridge is of such temporary construction
that it can be, and was, removed and restored within a short time, at
an inconsiderable cost, not exceeding $1000.

An injunction wiiI issue restraining the defendant from maintain
ing, during the pendency of the suit or until otherwise ordered by the
court, the bridge in controversy, upon the execution of a bond in the
sum of $2,500, with sufficient sureties, to be approved by the clerk of this
court, to pay defendant all damages it may suffer from said injunction,
in the event it should hereafter appear that complainants are not en
titled to such relief.

Exceptions to a bill for impertinence should be in writing and signed
by counsel. Equity rules 26 and 27. N 011 compliance by defendants
with said rules is doubtless fatal to its purported exceptions, made
orally and entered on the minutes of the court. However. I am satis
fied that said exceptions, if they were in writing and signed by counsel,
would not be well taken, and they are accordingly disallowed.

The demurrer to the bill will be overruled, and the defendant as
signed to answer the same on or before the rule day in August next.

DORSEY v. WATKINS.

(Circuit Court, W. D. Missouri. lfebruary 18, 1007.)

No. 3,015.

1. SAI.Ji:s--RESCISSIO" ny BUYER-HnEACII OF ",VARRAN'I'Y. _.
Where the purchaser of a herd of dairy cows was a competent judge

of such property, and had full o[l1lOrtunity and ample time for inS[lection
before tile purchase, no warranty of the fitness of the animal!'! for dairy
purposes can be implied; and where a writtpll eontl'act of sale was ma<h',
wllkh contained no express warranty, tIlE' rule of eaveat emptor applie!'!,
and the purchaser is not entitled to rescind the contract on account of the
diseased condition of some of the cows, in the absence of fraud on the part
of the seller.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 43, Sales, §§ 74(;,
767.]

2. SAlfE.
The rule sometimes applied that a party to a sale may be entitled to a

rescission where he was misled to his injury by representations made by
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the other party which proved to be untrue, although they were made in
good faith, on the ground that it would be inequitable to permit him to
rptain the benefit of a contract so induced, cannot be applied to a fiale
withIn the rule of caveat emptor, as in case of a sale of live stock when~

there was no warranty, either express or implied, and where the pur-
chaseI' had full opportunity for inspection. .

[Ed. Xote.-For cases in point, see Cent. Dig. vol. 43, Sales, § 84.]
3. CAXCELLATION OF !NSTRUMEXTS-!NVALIDITY.

Com!l!ninant brought suit for the rescission and cancellation of a
contract by which he purchased from defendant a herd of cows to be used
for dairy purposes, on the ground that they were infected with tuberculosis
and were unfit for the purpose for which they were bought. There was
no warranty, and the evidence did not establish any fraud or misrepre
sentation on the part of defendant. or that he had any knowledge of such
infection, if' it existed, and in faet the sale was made at the instance of
complainant. who was an expert in dairying and had full opjlortunity to
inspect the herd. It also appeared, from puhlications of the Department
of Agriculture introduced in evidence, that such infection exists to a
greater or less extent throughout the country, and the herd in question
was not shown to have been seriously affeeted. Comjllainant abandoned
the propert~' and left it in defendant's hands without eompleting the pay
ment therefor. Hcld, that under such faets he was not entitled to re
lief in equity.

James C. \Villiams and 'Nash Adams, for complainant.
James M. Sandusky and Frank H. Trimble, for defendant.

POLLOCK, District Judge. By the bill of complaint presented
in this case the cancellation of certain written instruments and the
return of money paid is sought by complainant on the ground of
fraudulent misrepresentations, charged to have been made by the de
fendant to complainant to induce the making of such writings and
the payment of the money. The case has been fully presented in
oral argument, and stands submitted for decision on abstract of the
testimony and printed briefs filed by solicitors for the respective
parties. In most things the testimony is conflicting; but the facts
material to a decision of the controversy, as I find them from a read
ing of the testimony contained in the abstracts, briefly stated, are
as follows:

The defendant is a farmer owning a farm of about 437 acres
near Lawson, Clay county, this state. About the year 1898 he en
tered the dairy business in a small way, and increased that business
until in the month of January, 1905, he had a herd of about 100 Jer
sev cows. about one half of which he had raised on his farm. The
remaining half he had acquired by purchase from others. At this
time he had an established business. The products of his dairy
were well and favorably known among dealers in Kansas City and
other places, and commanded prices above the usual market price
of such products on account of their superior quality and excellence.
The complainant is a young man 26 years of age, experienced for
a man of his age in the dairy business, having attended the agricul
tural school at the State University of his native state, Illinois, for
three years; and also having attended an agricultural school located
at Ames, Iowa, for a period of a year. He also had been in charge
of a dairy farm near the city of St. Louis for some time prior to the
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date of the transaction in question. Immediately prior to the date
of this transaction he made a trip through the Northwest seeking
a location for the purpose of engaging in the dairy business. Be
ing at Excelsior Springs January 6, 190,5, he learned in some man
ner of defendant's place and herd of dairy cows; called defendant
over the phone and arranged to go out and see his herd, which he
did, arriving there after dark on that day; remained there over
night, discussing with defendant his business, inquiring where he
marketed his butter, the price obtained, the condition of his dairy
herd, and other matters; and at the time asked defendant if his herd
of cows had ever been tested for tuberculosis, to which defendant
responded it had not been so tested. On the following morning he
spent about an hour looking through the herd of cows, inspecting
dairy rooms and the m'anner in which the business was conducted;
then left, going to Kansas City, where he inquired of defendant's
customers as to the truth of the statements made to him by the de
fendant, and of others as to the reputation of the dairy and its prod
ucts. It does not appear from the proofs on this first visit that com
plainant offered to buy, or the defendant proposed to sell him, the
herd of cows. From the conversation, however, plaintiff did learn
he could buy all or part of the cows if the price was satisfactory
to the defendant. 'When complainant left, he said he was going to
Liberty, Mo., to look over the situation there, and said nothing about
returning to defendant's place. However, on Tuesday, the 10th
day of January thereafter, he reappeared at defendant's place atld
remained there for some two or three weeks thereafter. At the
time complainant returned he did it with the purpose in his mind of
purchasing the business, and spent the time there looking over the
business to find out how it was conducted, the amount of butter
made and shipped, the individual records of the several cows in the
herd, which was kept, and in learning what he could about the
property and business; and finally, on the 31st day of January there
after, the following agreement was entered into between the parties
for the purchase and sale of the herd of dairy cows and other per
sonal property:

"This contract, made and entered into this 31st day of January. 1905, by
and between A. J. Watkins, of Clay county, Missouri, party of t~le first part,
and Clarence B. Dorsey, of Olay county, Missouri, party of the second part,
witnesseth: That the said party of the first part. for and in consideration of
the S11Ill of five thousand five hundred dollars ($5,500), hath this day bargain
ed, sold, transferred and conveyed to the said party of the second part the
following personal property, to wit: One refrigerator, nine cans, three boilers,
one cauldron, one seal and wire for seal, all his Reid butter boxes and trays,
one pair of platform scales, one pair of butter scales, one butter mould and die.
one churn and worker, one separator, one tester and glass, one can of butter
mloring and tablets, one lot of test bottles, one sack of salt, ten thousaud but
ter wrappers, two racks and papers, two stoves, one lot of stone jars, alI bis
lmock-down butter boxes, one Deering mower, one mare named 'Ruby,' four
sets of harness, two sixteen-inch plows, two listers, one planter and disc,. two
two-row cultivators, one harrow, two three-horse double trees, one Deering
corn harvester,. two wagons, one set of single hanless, twdsaddles, one lot
of tools, all the ice in two icehouses, eighty acres of fodder shredded, seven
hundred and fifty bushels of corn, one lot of coal, seven sows, one male hog,
twenty-four shoats and pig!;!, heifer calves, ninety-two beifersand cows, seven
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steer culYes and tllre.. bUlls, one barrel of sal soda, and one Deere eight-roll
sbredder. AlI said property is located on the premises of the said party of
the first part in sed ion one, of township fifty-thrt~e, of range thirty, and the
possession of all ,mid property is this day delivered to the said party of the
second part. Of the consideration named as the purchase price of said prop
erty, the sum of twenty-fiYe hundred dollars ($2,GOO) is this day paid in cash,
and the note of the said party of the second part is this day taken for the
residue, to wit, the sum of three thousand dollars ($3,000), due twelve months
froJll date, and securl'd by chattel mortgage upon a part of the personal prop
erty hereinbeforf' descrilwd.

"[Signed in duplicate] A. J. Watkins,
"Clarence B. Dorsey."

On the same day, as a part of the same transaction, defendant
leased to plaintiff about 320 acres of his farm for the period of one
year, for the purpose of transacting the dairy business, at the an
nual rental of $1,400. payable as foilows: $500 June 1st, $500
September 1st, and $'±OO ?\ovember 1st, 1905. The lease also
contains an option on complainant's part to lease the entire farm for
an additional period of four years at an annual rental of $2,200.
All the papers evidencing the transaction were prepared and execut
ed in the law office of Judge Sandusky, attorney for defenClant, at
Liberty, Mo. The negotiations between the parties respecting the
trade consumed the greater part of the day. During these negotia
tions the question arose as to the insertion in the lease of a clause
giving defendant the right of re-entry under his lease in case of non
payment of rent reserved for the period of GO days after the same
should become due. To the insertion of this clause in the lease com
plainant objected, on the ground that something might arise making
its prompt payment impossible. The cattle might be diseased, the
hogs might die, crops might fail, or he might get sick, and be un
able to meet the payments of rent promptly, and cause a sacrifice
of his property. In reply to this statement defendant remarked the
cattle were all right so far as he knew, but that he did not warrant
the stock, or any live stock he sold; that the crops would be fed
to the cattle, leaving him no security for his rent. About this time
Judge Sandusky, the scrivener engaged in drawing the papers, said
"there was no warranty," and defendant said, "No, sir;" complain
ant saying nothing more in this respect. The papers, including the
contract, a promissory note of $3,000 evidencing the deferred pay
ment, a mortgage on a part of the personal property to secure pay
ment of the same, the lease, and the promissory notes evidencing
the rent to be paid in accordance with the terms of the lease, were
executed. Complainant paid to the defendant the $2,500 cash on
the purchase price, as specified in the contract, and complainant as
sumed possession of the business and remained in the home of de
fendant until some time in the month of Mav thereafter.

For some time after his purchase of the bu;iness, as appears from
the proofs, complainant seems to have been satisfied with his trade,
and so late as the month of May it appears he contemplated a con
tinuance of the business and the carrying out of his contracts. \Vhile
there is proof found in the record that some of the cows, shertly
after complainant assumed control of the business, and especially cow
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No. 17, was found to be coughing, yet the general appearance of
the herd seems to have been good, considering the time of the year.
About the last of May complainant began to exhibit dissatisfaction
with his trade. His account became overdrawn at the bank, and his
business affairs evidently did not prosper as he had anticipated.
About this time it appears he commenced consulting with a firm of
veterinarians about the herd of cows. Representatives of such firm
came to the farm quietly, and without any notification to defendant
tested the herd for tuberculosis. One of the cows which had be
come lame or diseased was quietly killed. During all this time he
made no complaint to defendant about the condition of the herd,
but, when requested by the defendant for payment of rent due June
1st, expressed his intention of paying the same and the manner in
which he expected to raise the money to make such payment. Finally,
in the month of June, he sold off the butter which had accumulated
at prices less than the usual price paid for the same. He also sold
some of the hogs purchased from defendant, had the cattle tested
for tuberculosis, and on June 16th or 17th went to defendant, inform
ed him the cattle were diseased, and among other things said, "I
will quit if you do not make settlement with me." He also procured
the state veterinarian to quarantine the cattle, informed his employes
he would pay them no longer, and abandoned his business and con
tract with defendant. Thereafter defendant took possession of the
premises under his lease and has since cared for the cattle.

A controversy arose between the state veterinarian and defend
ant, growing out of the fact that the state official accused the de
fendant of having injected tuberculin into the cattle, thus reducing
their temperature at the time designated for a test of the cattle made
for the purpose of ascertaining whether they, or any of them, had
tuberculosis, and for the purpose of releasing from the order of quar
antine all cattle found not so diseased. Owing to this disagreement
the cattle at the time this case was heard remained in quarantine in the
hands of the defendant unproductive, because neither the cattle nor the
product from them could be disposed of. The proofs further show, in
the year 1901, defendant had sold out of his herd some 25 or 30 cows,
and that none of them, so far as could be ascertained, has ever been in
fected with tuberculosis. During all the years defendant had managed
the business he had lost in all only 11 head of cows which had died from
any cause; and none of them, in so far as could be ascertained, having
died from tuberculosis.

With the proofs in this case there has been submitted certain pub
lic documents from the pen of the chief of the Bureau of Animal In
dustry, a branch of the governmental Department of Agriculture, and
others, from which it is learned the disease known as "bovine tuber
culosis" is, and for many years has been, prevalent in all parts of the
civilized world. D. E. Salmon, chief of the Bureau, says: I

"The statistics concerning tuberculosis show that it is a disease prevalent in
all civilized countries. In some countries, such as the northern part of Nor
way and Sweden, on the steppes of eastern Europe and Russia, in Sicily and
Iceland, and in Algiers, it is said to be quite rare. The returns from testing
British cattle with tuberculin supplied by the Royal Veterinary College, as
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stated in March, 1900, shows that, among 15,392 animals tested, 4,105, or 26
per cent., reacted."

From tests made of herds of cattle in many of the states it is shown
from the same authority the disease is proba'bly prevalent to a greater
or lesser extent in all herds of cattle, and more especially is this true
of highly bred herds; the infected running from 3 D/10 to 26 per cent.
Taking such statistics as the guide, it is probably true the herd in
question may have been to some extent infected when its purchase was
made from defendant by complainant; but the proofs relating to this
particular herd do not show the prevalence of such disease prior to
complainant's purchase, and wholly hil to shOW, if it was so infected,
defendant had any notice or knowledge of such disease prior to his
trade with complainant.

This suit is brought by the complainant to cancel the instruments
of writing executed in consummation of the trade and to recover the
cash payment made. In the light of the facts stated, what are the
rights of the contending parties? The contract of sale and purchase,
as has been seen, contains no covenant warranting the soundness of
the herd. The fact that the question of warranty as to the soundness
was mentioned during the negotiations, and that the contract is silent
in this respect, is conclusive proof none was intended. As said by
Judge Sanborn in McKinley v. Williams, 74 Fed. 101, 20 C. C. A. 312:

"Where the parties have deliberately put their engagements into writing in
such terms as to import a legal obligation, without any uncertainty as to the
object or extent of such engagement. it is conclusively presumed that thle
whole engagement of the parties and the manner and extent of their nndertak
ing was reduced to writing." Thompson v. Libby. 34 :\linn. 374, 2(l N. 'V. 1:
Barnes v. Railway Co., 4 C. C. A. 199. 54 Fed. 87: McMurphy v. Walker. 20
:Minn. 382 (Gil. 384) : Harmon v. Harmon (C. C.) 51 lJ'ed. 113; Wilson v. Cattle
Ranch Co., 73 Fed. 994, 20 C. C. A. 241.

As complainant, a competent judge of such property, with full op
portunity and ample time afforded him, inspected the herd before l1is
purchase, although the purchase was made for a particular pUTDose,
no warranty of fitness for such purpose is implied. Mechem On S'll es .
vol. 2, § 1311 et seq.; Reynolds v. General Electric Co., 141 Fed.
551, 73 C. C. A. 23; Howard v. Emerson, 110 Mass. 320, 14 Am. Rep.
608; Hanson v. Hartse, 70 Minn. 282, 73 N. W. 163, 68 Am. St. Rep.
527; McQuaid v. Ross and another, 85 Wis. 492, 55 1\. VV.70'l, 22
L. R. A. 187, 39 Am. St. Rep. 864; Goad v. Johnson, 6 Heisk.
(Tenn.) 340; Scott v. Renick, 1 B. Mon. (Ky.) 63, 35 Am. Dec.
177.

There being here neither an express nor implied warranty upon which
complainant may rely, the rule of "caveat emptor" applies. There
fore the defendant is not at fault, unless he knowingly misrepresented
the facts for the purpose of inducing the purchase made by com
plainant, or knowingly represented that to be true which was not true.
and which he did not know to be true. In other words, in the absence
of fraud on the part of the defenchnt, the sale made must stand.

\Vhile the bill here presented charges all the essenti'll elements of
an action at law to recover damages for fraud and deceit, it is entirel\
clear complainant has failed to discharge the burden resting upon
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him of producing proofs sufficient to support such charge: for it
is not shown by the proofs that defendant either knew, or had any
reason for knowing- or believing-, the herd, was infected with the
disease of tuberculosis at the time of its purchase by complainant, and
it is not shown defendant represented any fact to exist which is shown
to be untrue and of which he had no knowledge. Defendant did not
seek complainant out as a prospective purchaser, but the initiative in
the transaction was taken by complainanf Hence, if it be true, as
stated from scientific authority on the subject, that the disease is one
of general prevalence, and hence, of necessity, the herd in question.
from the very nature of things, must have been infected to a greater
or less extent, yet complainant, by reason of his special education and
knowledge of the subject, and his ample opportunity for an actual
inspection of the herd before his purchase, in the absence of any war
ranty of soundness, express or implied, must be held to hqve accepted
the risk of the appearance or development of a latent disease, such
as tuberculosis is shown to be by the proofs. From the entire record
r am convinced, even if it might be said, taking scientific knowledge.
and not t.he proofs as to this particular herd, as the basis, that the
herd was infected to anv extent with the disease of tuberculosis at
the tltne of the trade, the'defendant had neither knowledge nor means
of knewledge of such fact, and he did not knowingly make a mis
representation as to the soundness of the herd purchased.

However, it is urged by solicitors for complainant that, although
the proofs may fail to show defendant knowingly made any false repre
sentations as to the soundness of the herd purchased for the purpose
of inducing the sale, yet, this being a suit for rescission of contract
and cancellation of the writings made in consummation thereof. if the
proofs show any such material statements were made by the defend
ant however innocently, and the herd was in fact infected with th~

disease of tuberculosis to such an extent as to render it unsuitable
for the purpose for which it was sold by the defendant ancl purchased
by complainant, then it would be inequitable to refuse the decree
prayed; and many cases are cited in support of this contention. \Vhile,
as has been seen, such is not the theory on which the bill presented was
drawn, yet it is thought this fact alone would not warrant the refusal
of the decree as prayed, if the proofs are sufficient, and the rule con
tended for is applicable to the circumstances of this case. The rule
contended for was applied in Billings v. Aspen Mining & Smelting
Co" 51 Fed. 346, 2 C. C. A. 252; Turner v. Ward, 154 U. S. 618,
14 Sup. Ct. 1179, 2:3 L. Ed, 391; Wheeler v. Smith et aI., 9 How.
55, 13 L. Ed. 44; Smith v. Richards, 13 Pet. 26, 10 L. Ed. 42; Mc
Ferran v. Taylor, 3 Cranch, 279, 2 L. Ed. 436; Doggett v. Emerson
et aI., 3 Story, 700, Fed. Cas. No. 3,960; and many other cases.

In Billings v. Aspen Mining & Smelting Co., supra, it is said:
"It is, under the circumstances in this case, immaterial whether De\'ereux

knew the falsity of these statements or not. Eyen though he theu believed
them to be true, yet as it now appears beyond doubt that these statement!>
were without foundation. and that the Wood heirs held the title to one-third
of the property, equity will not permit the grantee in the deed to enjoy the
benefits thereof, when it appears that the grantor was induc('d through a total
misapprehension of her right and titl(~, whieh misapprehension was caused
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by the representations of the grantee or his agents, even though such untrue
representations were at the time made in good faith. In such case the inequity
would exist, not in the making' the representations originally, but in claiming
the benefit thereof after discovery that the other party has been misled, to her
injury, by relying on the statements made for the purpose of inducing action
on her part, which now appear to have been wholly untrue."

Conceding, for the purpose of the argument, defendant in this case
did make statements as to the herd being free of disease, as con
tended by complainant, and as positively denied by the defendant, yet
it is apparent at a glance that the rule contended for has no applica
tion here. The rule stated is inconsistent with and does not appJy
to those transactions where the doctrine of "caveat emptor" is the
guide. The sale here made was of live stock, inspected by the buyer
before his purchase. As has been seen, there was no warranty of
fitness for the purpose for which the purchase was made, either ex
press or implied. The disease which it is now contended infected
the cows at the time was in its nature latent and of which the seller
had no actual knowledge. The ability of the buyer to determine the
existence of this latent disease by inspection, on account of his peculiar
training, was equal to, if not greater than, that of the seller. In
other words, complainant knew, in the making of the trade in ques
tion, under the circumstances in which it was made, the law of "caveat
emptor" compelled him to be his own judge of the fitness of the herd
for the purpose of the business for w'hich they were intended; that he
could not rely on the superior judgment of the seller as to the exist
ence or nonexistence of a latent defect, the actual existence of which
was unknown to both. Therefore I am of the opinion, under the
facts and circumstances in proof in this case, the rule contencled for
by the complainant is not applicable, even though it should be con
ceded the evidence shows the infection of the herd at the time pur
chased, which in my opinion it does not, except as it may be drawn
from a scientific knowledge of the disease as applied to subsequent
events.

Again, it may be said the conduct of the complainant is so lacking
in that fairness of dealing with the defendant in reg'lrd to the prop
erty in question, with respect to the disease with which he claims
the herd was infected, the manner in which he sought to have tests
made for the purpose of ascertaining if it was so infected, the manner
of disposing of property on hand covered by the mortgage of defend
ant, and in abandoning his trade, that his supposed equities do not
appeal strongly to the conscience of a chancellor.

For all these reasons, I am of the opinion that the complainant's
case as made out from the proofs is without equity, and the prayer of
his bill must be denied. It is so ordered.
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ZEIGER v. PENNSYLVANIA R. CO.

(Circuit Court. W. D. Pennsylvania. March 6, 1907.)

1. COURTS-J)'EDERAL COURTS-AuTHORITY OF STATE DECISIONS CoNSTRUING
STATUTES.

A construction placed upon a state statute by the highest judicial tri
bunal of the state which has been adhered to without variation, and has
become the settled law of the state is as binding on the federal courts as
though it were written into the statute itself.

[Ed. Note.-I!'or cases in point, see Cent. Dig. vol. 13, Courts, § 957.
State laws as rules of decision in federal courts, see note to Willson v.

Perrin, 11 C. C. A. 71, Hill v. Bite, 29 O. C. A. 553.J
2. DEATH-AOTION FOR WRONGFUL DEATH-RIGHT OF ACTION UNDER PEN:<l

SYLVANIA STATUTE.
Under the settled construction placed by the Supreme Court of Penn

sylvania upon the act of 1851 giving a right of action for wrongful death,
as amended by Act April 26, 1855 (p. L. 30D), giving such right of recovery
to the next of kin of the deceased, such statute does not confer a right
of action on a nonresident alien.

[Ed. Note.-For casell in point, see Cent. Dig. vol. 15, Death, §§ 35, 37,
47.]

At Law. On demurrer to declaration.
Weil and Thorp, for plaintiff.
Patterson, Sterrett & Acheson, for defendant.

EWING, District Judge. The plaintiff is a citizen and resident of
the city of Zenta, Kingdom of Hungary, and in this action seeks to re
cover damages by virtue of the provisions of the acts of 1851 and 1855
of this commonwealth, for the death of his son, George Zeiger, late a
resident of Pittsburgh, Pa., which was occasioned by a collision while
the said decedent was a passenger on a train of the defendant company
en route from New York to Pittsburgh. The train in which the said
George Zeiger was a passenger collided with another train of cars
of the defendant company at or near Harrisburg, Pa., early on the
morning of May 11, 1905, and in that collision the said George Zeiger
was so badly injured that he died about 11 o'clock that morning in
the Harrisburg Hospital where he had been taken. The said George
Zeiger was unmarried, and the plaintiff is his sole living parent, and
the only person entitled to recover under the acts aforesaid. The
declaration also alleges that the decedent devoted a large part of his
earnings to the support and maintenance of the plaintiff, and for
years has been, and at the time of his death was, his sale support.

The defendant company has filed a demurrer and assigned in sup
port thereof the following reasons: (1) That the plaintiff is and
was at the time of the accident complained of a nonresident alien parent.
(2) That plaintiff's son, George Zeiger, was at the time of the acci
dent complained of, a resident of the state of Pennsylvania.

The case was argued on this demurrer, and the pivotal point is
whether or not the plaintiff, being a nonresident alien, can maintain
this action under the provisions of the statntes of this state above
referred to and the decision thereon of the Supreme Court of this
State in Deni v. Pennsylvania Railroad Company, 181 Pa. 525, 37 At!.
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558, 59 Am. St. Rep. 676, and Maiorano v. Baltimore & Ohio Rail
road Company (decided January 7, 1907) 216 Pa. 402. 65 Atl. 1077;
the contention of the plaintiff being that, notwithstanding- these deci
sions of the Supreme Court of this state. the courts of the United
States are at liberty to determine the question for themselves, and are
not concluded by those decisions. I have examined with great care
the very extensive and excellent brief furnished by counsel for plain
tiff, and feel constrained to hold that the decisions of the Supreme
Court of this state upon the statutes aforesaid are binding and con
clusive upon the courts of the United States. At common law, the
plaintiff had no right of action, nor anyone else, for the death of
George Zeiger, and it is only by virtue of the purely local statutes
aforesaid that any right of action is conferred. In construing- those
statutes the Supreme Court of this state in Deni v. R1ilrnad Com
pany, supra, after full deliberation and consideration has decided that:

"Our statute was not intended to confer upon nonresident aliens rights of
action not conceded to them or to us by their own country, or to put burdens
on our own citizens to be discharged for their benefit. It has not extraterri
torial force. and the plaintiff is not within the purview of it. While it is pos
sible that the language of the statute may admit of a construction which
would include nonresident alien husbands. widows, children, and parents of
the decease<J, it is a construction so obviously opposed to the spirit and
policy of the statute that we cannot adopt it. A nonresident defendant is not
entitled to the benefit of our exemption laws, although the language of these
laws may admit of a construction which would inclUde him. It has been so
held in a number of our cases. In this connection the language of :\11'. Justicl'
Sterritt, in Collum's Appeal, 2 Penny. (Pa.) 130. is pertinent. In delivering
the opinion of the court, he said: "Vhile nonresident debtors may perhnps be
within the letter of the act we do not think they are within Its spirit. As was
said by Mr. ;Justice 'Voodwarcl in Yelverton v. Burton, 2 Ca,.;ey (Pa.) 351, and
afterwards quoted approvingly by the present Chief Justice in McCarthy's Ap
peal. 18 P. F. Smith, 217, we do not legislate for men beyond our jurisdiction.'
In one respect at least, our act of' 1885, re,.;embles our exemption laws. It is
intended, primarily, for the benefit of the family of which the deceased was
a member. The act of 18G1, gave a right of action to the personal representa
tives of' the deceased. Mr..Tn~tiee Green ref'err('d to this ad in Books v.
Borough of Danville, 95 Pa. 158, and sairt: 'The effect of this aet was to
make the damages recoverable in such aetions general assets of tile d('ceaserl
in the hand;:; of the ])ersonal representative;:;. and. of cour;:;e. they were avail
able to creditors in the fir;:;t instance. It follows that in all easC's of in?olvent
estates of such deceased person;:;, where the victim of the injm'? wns the hus
band and father, the widow and children derived little 01' no advantn~e from
the aetion, although they were the per;:;ons most directly and sen~rely in
jured.' But this objection to tlle aet of ]8;)1 was overcome by tll(' act of ]R:;5,
whieh designated the persons to reeeive the sum recovered, and directed that
they Rhould take it in the proportion they wou'd take the personal estate of
the deceased, in case of intestnc~'. ':111d thnt without li:dlilit\' to ('re,lito!';:;,'
In Bacon v. Horne, 123 Pa. 452. ]6 Atl. 794, 2 L. It. A. 3:;5, it was held that
the act of "May 3. ]R:;G (1'. L. 41:». l'l~Iating to tlw rC'c01',ling flf an a;:;"igJlillPllt
made for the benefit of creditor;:; by a resident of another ~tate, whieh assign
ment included property of the aSi'.ignor in this st:ltr;, was for the protection
of our own citizens, and that a creditor of the as"i~nor who was a resider;!
of the state in whieh tile assignment was made ('ould derive no benefit 01' pro
tee-tion from the act, although he was without notice of the assignlllent. There
is nothing on the face of the act whieh limits tll(' protection nffol'ded by it to
our own citizens. It is referred to as another illustration of the general rule
that we do not legislate for persons beyond our jurisdiction. 'Ye have a nUll-
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.ber of statutes which expressly confer rights upon aliens, but none which
confers them by implication or infetence. When the Legislature intends to
·concede to nonresident aliens the rights which our own citizens have under
and by virtue of the act of April 26, 1855 (P. L. 309), it will say so."

This case was decided May 27, 1897, and has been the settled law
of this state ever since and is reaffirmed in the case of Maiorano v.
Baltimore & Ohio R. R. Co., supra. It will be noted that in the opinion
of the court the decision is stated to be in line with the settled policy
,of this state, respecting legislation as affecting nonresident aliens, so
that, since the first of the cases along that line cited in the opinion to
the present time, it may be taken as settled that in the absence of some
express provision to the contrary, or the character of the legislation
.be such as to absolutely demand it, our statutes are to be construed
as providing for and affecting only those in the territorial jurisdiction
of the state.

The Thirty-fourth section of the judiciary act of 1789 declares that:
"The laws of the several states, except where the Constitution, treaties, or

statutes of the United States otherwise require or provide, shall be reganled as
rules of decision in trials at common law. in courts of the United States, in
-cases where they apply." Act Sept. 24, 1789, c. 20, 1 Stat. 92.

And this has been uniformly interpreted by the courts of the United
States to apply to the positive statutes of the state and the construc
tion thereof adopted by the local tribunals.

In Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 15, 27 L. Ed.
359, Mr. Justice Bradley, in delivering the opinion says:

"The federal courts have an independent jurisdiction in the administration
of state laws, co-ordinate with, and lIot :'iubordinate to, that of the state eourts,
and are bound to exercise their own judgment as to the meaning and effect of
those laws. The existence of two eo-ordinate jurisdictions in the same terri
tory is peculiar, and the results would be anomalous and inconveuipllt but for
the exercise of mutual respect and deference. Since the ordinary administration
of the law is carried on by the state courts, it uecessarily happpns that by
the course of their decisions certain rules are established which become rules
of property and action in the state, and have all the effect of law, and which
it would be wrong to disturb. This is especially trne with regard to the
law of real estate and the COImtruction of state Constitutions and statutes.
Such pstnblished rules are alway,; reg:uded by the federal courts, no less than
by the state courts themselves, as authoritative declarations of what the
In\v is."

This appears to be a fair and full declaration of the attitude of the
United States courts towards the decisions of the state courts and to
be fullv recognized and acted upon at this date. The cases cited by
p!ainti ~"f's counsel as authority for his contention that this court is not
concluded by the decisions of the Supreme Court of Pennsylvania
on the statutes aforesaid are all easily distinguishable from this case
and do not authorize this court to disregard those decisions of the
st8 te court.

Burgess v. Seligman, supra; Carroll County v. Smith, 111 U. S.
5.56, 4 Sup. Ct. 539, 28 L. Ed. 517, and Stanley County v. Coler, 190
U. S. 437, 23 Sup. Ct. 811, 47 L. Ed. 1126, are all cases where the
question involved had either been decided by the United States courts
prior to any decision by the state courts, or where the decisions of the
enited States courts were upon the very controversies upon which
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the state court had tendered their decisions, and in which the law had
not been definitely settled.

Gibson v. Lyon, 115 U. S. 139, 6 Sup. Ct. 129, 29 L. Ed. 440,
and Barber v. Pittsburgh, etc., Railway, 166 U. S. 83, 17 Sup. Ct.
488, 41 L. Ed. 925, were questions of title to real estate where single
judgments in the state courts, which would not be conclusive ever.
there, were urged as authority in the L:"nited States courts, and by
reason of their inconclusive character in the state courts were not re
garded as binding by the Gnited States courts. The latter case also
involved the construction of a particular device, which could only
conclude the very question before the court and regarding which
the United States court found that the state court had not consistently
followed any single line of construction.

Myrick v. Railroad Company, 10, U. S. 102, 1 Sup. Ct. 425, 27
L. Ed. 325, was a case of contract of carriage and expressly stated to
be not a question of local law, but a matter of general law; and so
Railroad Company v. Bank, 102 U. S. 14, 2G L. Ed. (il, involved a
question of general commercial law; and Railroad Company v. Pren
tiss. 147 U. S. 101, 13 Sup. Ct. 2G1, 37 L. Ed. 97, a question of general
jurisprudence. No single case has been brought to our attention
where a definite, positive decision of the Supreme Court of the state
upon the construction of any local statute, made prior to any contract
obligations incurred with respect thereto. and prior to any con
trary decision of the Gnited States courts, has not been followed and
observed as the law bv the United States courts.

Stewart v. Baltirno~e & Ohio Railroad Conmanv, IGS U. S. 445,
18 Sup. Ct. 105, 42 L. Eel. 537, and Dennick v. Pen;lsylv3nia Railroad
Company, 108 U. S. 11, 2G L. Eel. 489, only hold that actions founded
upon statutes similar to those in question in this action are transitory
in their nature and can be prosecuted in other jurisdictions where
the laws of such iurisdiction are not in conflict therewith or similar
comity is observed.

In Stanley County v. Coler, S11nra, Mr. Tustice ~IcKenna, in deliver
ing the opinion and referring to the case of Burgess v. Seligman, supra,
says:

"The question was re.~arded as one of commereial law and general juris
prudence. and the right to exercise our own judgulC'nt was a'serted. It WllS
said that state dec·isions were to be followed wllen tllev had !weome a rule of
property, and that. 'this is especially true with r,'g:~rd to the law of real
estate and the construction of state Constitutions and statutes. Sueh establish
ed rules are always regarded by the feder;)l ('ourts. no !t'~s thnn by the state
('om·ts themselves, as authoritative declarations of whnt the law is. But
where the law has not been thus settled. it is the right and (lUly of the
federal courts to exercise their own jUdgment; as tlwy also al",n'ys do in
reference to the doetrines of commercinl law and geneml jnrif'rJl·udene(~. So
when contracts and transac:tions have been entered into, and rights have ae
cl'lwd thereon under a particular state of the d('ejsirms. or "'hell there han
been no decisions of the state trilnlllnls, the federal courts properly claim
the ri;rllt to adopt their own interpretation of Hw lnw npplir'ahle to the case.
nlthough a different interpretation may be adopted by the state courts after
SUch rights haye acerued.'''

In Missouri, Kansas & Texas Ry. Co. v. :vfcCann, 1'(.+ U. S. 580,
19 Sup. Ct. 755, 43 L. Eel. 1093, the Supreme Court said;



352 151 FEDERAL REPORTER.

"But the elementary rule is that this court accepts the interpretation of the
statute of a state affixed to it by the court of last resort thereof." _--'_

In New York, Lake Erie & ·Western Railroad v. Pennsylvania, 158
U. S. 431, 15 Sup. Ct. 896, 39 L. Ed. 1043, it is said that:

"A construction or meaning attributed to the terms of a state statute by the
courts of such state will, of course, be adopted by this court when called
upon to decide questions arising under such legisiation."

In Lapp v. Ritter (C. C.) 88 Fed. 108, the court said:
"It is settled by the decisions of the SUlweme Court of the United States

that the construction placed by the highest judicial tribunal of the state UpOll
a statutory or constitutional provision of the state is as binding and conclU
sive upon the courts of the United States as though the construction SO given
had been written into the statute by the Legislature itself."

In Green v. Neal, 6 Pet. 291, 8 L. Ed. 402, the Supreme Court said:
"But the case is very different where a question arises under a locai law.

The decision of this question, by the highest judieial tribunal of a state, should
be conSidered as final by this court; not because the state tribunal, in such
a case, has any power to bind this court; hut beeiluse, in the langlwg-e of the
court, in the case of Shelby v. Guy, 11 Wheat. 361, 6 L. Ed. 495, 'a fixed and
received construction by a state in its own courts, makes a part of the stat
ute law.'''

And in Piqua Branch of the State Bank of Ohio v. Knoop, 16 How.
375, 14 L. Ed. 977, the same court said:

'''l'he established construction of a statute of the state is received as a part
of the statute."

Since, therefore, the statutes upon which the plaintiff in this action
must rely to recover are purely local statutes and have been interpreted
by the Supreme Court of this state as not applicable to nonresident
aliens and conferring no right upon them, which decision has been
adhered to without variation for the past 10 years and has become
the settled law of the state, and is in conformity with prior decisions
upon similar statutes, thus making- the policy of the law in this state
of the character declared in the Deni Case for a still longer period,
and, in view of the foregoing United States authorities, as to the bind
ing effect of decisions of the highest court of the state upon the courts
of the United States with respect to the construction of local statutes,
I am constrained to sustain the demurrer on the ground that the plain
tiff, as a nonresident alien, has no right of action. It is unnecessary,
interesting as it might be, and did time allow to express the views of
this court with respect to the statutes aforesaid.

The demurrer is therefore sustained.
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THE MARTHA E. WALLACE.

(District Court, S. D. New York. February 5, 1907.)

1. SHIPPING-LIABILITY OF VESSEL FOR PERSONAL INJURY-HATCHWAY Cov
ERED BY TARPAULIN.

A schooner held liable for the injury of the master of a tug who was di
recting the movements of his own and another tug engaged to move the
schooner to another pier, and who, while engaged in such duties and when
on the deck of the schooner, stePPE'd upon a hatchway covered by a tar
paulin, which had the appearance of being drawn over the covers, when,
in fact, they were not on, nor was the tarpaulin sufficiently secured to
hold libelant's weight and he fell through into the hold, receiving serious
injuries.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 44, Shipping, § 335.]

Alexander & Ash, for libellant.
Carl S. Petrasch, for claimant.

ADAMS, District Judge. This action arose out of personal injuries
suffered by Olaf K. Knudsen by falling through a hatchway, covered by
a tarpaulin, in the deck of the schooner Martha E. 'Wallace, lying at
Hoboken, New Jersey, on the 16th day of February, 1904, between 7
and 8 o'clock in the morning. The schooner was at pier No.3, and de
siring to be transferred to pier No.4, next below, engaged the steam
tugs Nettie L. Tice and Edgett to perform the service. The plain
tiff was the master of the Tice and went aboard the schooner to superin
tend the movements of both tugs. \Vhile directing their actions, he
stepped from some ties on the port side, upon a tarpaulin covering the
after hatchway, which gave way and he received the injuries for which
he here seeks to recover damages.

The Tice was at the time fastened to the starboard side of the schoon
er near the stem and the Edgett was near the stern fastened with a
hawser and two lines. The schooner was higher in the water than the
tugs, the bulwarks at the bow being about on a level with the lower
house of the Tice and the stern was 4 or 5 feet higher than the pilot
house of the Edgett. The tide at the time was ebb and the wind blow
ing a northwesterly gale of about 67 miles in velocity. There had been
a snow storm, with short breaks, from 8 o'clock in the morning of the
14th until 3 o'clock in the morning of the 15th, and some of the snow
was scattered around the deck and on the deck load of railroad ties.
There were also ties under the deck and this hatch had been opened for
the purpose of discharging them. It was ordinarily protected by six
hatch covers, three .on a side, running athwartship, supported by three
strong backs, runmng fore and aft. The covers when they were on
would be about two feet above the deck. Then there was a tarpaulin,
made of strong canvas, covering the whole opening. 'While unloading,
the hatch covers and tarpaulin were off. The cargo had been taken out
of this hatch in the square of the hatch. The mate, who was in charge
of the schooner, said there were two strong backs extending from the
hatch coamings to the bars and then the tarpaulin went over all and was
fastened down with eye bolts all around, forty-eight in all. He also
said that the evening before this accident, about half past five o'clock,

151F.-23
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with the help of the stevedores, he put on the tarpaulin which in the
morning presented a sagged appearance, although it was fastened with
an eye bolt at each corner. The libellant on the contrary said it was
taut.

It appears that when they attempted to tow the schooner, one of the
lines by which she was fastened to the wharf forward was frozen fast,
or had become jammed, so that the movement of the vessel was inter
fered with and it became necessary for the libellant to reach the place
quickly, as he could not see much from where he was, and attempted
to walk across the forward end of the after hatch on the port side. The
tarpaulin then gave way under his feet and he was precipitated into
the hold, falling sixteen feet, striking the ties in the hold and receiving
serious injuries. He said that this hatch was apparently covered the
same as when a vessel is going to sea and there was nothing to apprise
him of any danger in stepping on it.

On the other hand, the claimant contends that the condition of the
hatchway and of the tarpau.lin was sufficient to advise him that the
covers were not on; that on the top of the tarpaulin were placed three
or four boards in a diagonal way to keep the tarpaulin from blowing up
and the tarpaulin was in a condition of sagging down, which indicated
that the covers were not on because then the tarpaulin looks level to
the eye.

It is shown by the claimant's mate, however, that though loose at
the sides and ends the tarpaulin, specially made to fit the hatch, was
fastened at the corners, which must necessarily have given it a level
appearance and any reasonably prudent acting man might justly con
clude that the hatch was covered and the tarpaulin properly secured.

On cross examination, the mate said that when the libelant asked him,
a little time after the accident, why he did not have his hatches on, he
replied: "I told him it was the stevedore's place to put them on".
There can be no doubt that the libellant acted upon the supposition that
they were on and stepped upon the tarpaulin in full faith that his weight
would be sustained. It was necessary for him to get aft quickly, be
cause one of the lines there was frozen fast and prevented a proper
movement on the part of the Edgett. This required the libellant's at
tention and he naturally took the most direct way of reaching the place
he had to go to. The tarpaulin did not, however, sustain him, hence
the fall into the hatch, which I conclude the vessel is answerable for,
otherwise the schooner would be justified in maintaining a trap, into
which persons rightfully on the vessel would be liable to fall. It is
not as if the libellant had walked into an open hatch, or on a place which
was manifestly not strong enough to sustain him. If this tarpaulin
had been fastened properly, as it appeared to be, it would have sustained
the libellant, at least the mate of the vessel testified that it would sustain
a man.

There remains the question of the amount of damages which the
libellant is entitled to recoo.rer. He claims that the fall rendered him un
conscious and that he received such injuries that he will be permanently
disabled in a private way. There is considerable conflict in the evi
dence upon these points, a full discussion of which does not seem neces-
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sary. I have no doubt that the libellant has suffered much pain, besides
incurring large expenses for medical attendance. The pain was incident
to bruises he received in the fall on the right side, on his face, includ
ing a broken nose, the loss of six teeth and a severe and probably per
manent attack of neurasthenia, which seems to have yielded to a large
extent to treatment, but it is credibly testified that where a person once
receives an injury of his kind, he is much more susceptible than before
to the same trouble. He will doubtless require further medical attend
ance. He has lost about 23 pounds in weight, probably due to the ac
cident, and the suffering from it. \Vhile he is able to perform his duties
as a tug boat master on a larger boat, at a somewhat higher salary than
before, he becomes nervous in performing his duties, and is obliged to
wear surgical appliances to enable him to stan.d.

Without going into further details, it is sufficient to say I think
that $.2,000 will be a fair sum to award the libellant, besides the ex
penses he has incurred, his loss of time and board, testified to as follows:
Physician's services $800.; loss of wages while actually incapacitated
for work, amounting to $275. (10 weeks at S110 per month) and board
while off the boat, where he received it as part of his compensation, $154·
(77 days at $2. each). If the claimant desires, a reference may be hac!
to determine the amount of the physician's bill, the board and wages
items.

LEAHY et al. v. TALBOT et al.

(District Court, S. D. New Yorl" ],'l'bruary 11. 1907.)

SHIPPI;';"G-DEMURRAGE-LrAIlILITY OF CHARTEREIl FOR DELAY IN DISCHARGING.
The owners of a schooner held entitled to r('cover demurrage from a

charterer for delay in discharging at :\ew York, uIlder a cnarter provid
ing for customary dispatch, where the vessel was retluirec1 by the charterer
to discharge portions of the cargo at different docl;s, and tlJe delay resulted
from a miscalculntion by the charterer as to the time whieh "'ould be re
quired at the first doc],; which thrcw Ile)' bl'hind in reaching the others, and
in consequence the berths reserved for her there were occupied by other
vessels, and she was obliged to wait.

rEd. Note.-E'or cases in point, see Cent. Dig. vol. 44, Shipping, §§ 57~j.

;;82.]

In Admiralty. Suit against charterers for demurrage.
Brown & Boland, for libellants.
Henry W. Goodrich, for respondents.

ADAMS, District Judge. This is an action by the owners, Daniel
J. Leary and others, to recover damages to the schooner Persis A.
Colwell, alleged to be due by Chase, Talbot & Company for detention
in unloading a cargo of lumber and lath in Kew York. The vessel came
from K ova Scotia anc! arrived here on the nh of October, 1905, and
duly reported to the respondents. It is claimed by the libellants that
she was ready at all times from the time of her reporting to deliver the
cargo, but by reason of the neglect of the respondents to take it, was
detained from the :Hh of Kovember till the night of the 25th of Novem-
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ber, 1905, being 21 days at an agreed rate of $44. per day, amounting to
$924.

After some admissions and denials of allegations in the libel, the re
spondents allege that the master of the vessel was not ready to deliver
the cargo of the respondents until the 18th of October, and that the de
lay was not caused by any default of the respondents, who designated
the Jersey Central Dock and the Erie Dock at Jersey City, the yard
of John C. Orr & Company at Greenpoint, Brooklyn, and the dock of
J. B. Tisdale, Pot Cove, Astoria, as places of delivery of the cargo.
They further allege that they took all necessary steps in providing
clear berths for the receipt of the cargo from the vessel, but that
through the fault of the vessel and without any default on the part of
the respondents, she was delayed as alleged in the delivery of her cargo.

The charter party was dated at New York on the 6th day of Septem
ber, 1905, and provided for customary despatch in discharging. The
schooner loaded lumber and lath in Nova Scotia, the former consigned
to the respondents. She arrived at City Island in the Sound on the 7th
of October and reported by telephone to the respondents. She then
proceeded to New York, where she arrived on the 9th of October, and
uuder orders proceeded to 109th Street, East River, reaching there the
10th about 12 o'clock but found no unoccupied berth and was not able
to get one until Saturday, the 14th. The master who navigated the
schooner from Nova Scotia, was on her up to this time and when she
began discharging the same, but was then succeeded as master by his
brother. The former was about to testify concerning the custom of
its being the duty of the consignee of a vessel to furnish a berth for her
discharge, when that fact was admitted upon the record.

He further testified, on cross examination, that the charter party was
between him, as master, and Chase, Talbot & Company, while the bills
of lading read that the lumber was consigned to that firm and the lath
to the order of the Nova Scotia Lumber Company, Limited. The lath
was discharged at 109th Street, in pursuance of instructions received
from a Boston firm, who represented the consignee and purchaser of
the lath under a bill of lading to order. At first it was unknown who
was entitled to receive it, but the master, with the assistance of the re
spondents, ascertained that the Boston firm had arranged for the dis
charge at 109th Street. There was some dispute as to whether the
master knew when he signed the lath bill of lading, for whom it was
actually intended in view of the charter party with the respondents
and if it appeared there was any delay in the discharging at 109th
Street, it is probable that the respondents were liable therefor but the
vessel now seems to have waived any claim therefor, at least does not
strongly urge it, tne amount being small, but relies upon the subsequent
delays for which the respondents were actually responsible, if there
were any. The claim is that the time ,vas lost in getting berths and
towing around.

The trouble seems to have arisen from what occurred at the New
Jersey Central docks at Communipaw. As soon as the discharge of
lath at l09th Street was completed, October 17th at 11 o'clock A. M.,
she proceeded under order of the respondents, who had been notified
the previous day of the vessel's readiness to proceed, to the Communi-
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paw Dock where she arrived at 1 o'clock P. M. of the same day and ~e
ported to the dock master. This was a railroad dock and the only dis
charge allowed there was on cars. There were no cars on the dock
when the vessel arrived and none came till the next day, when they com
menced discharging. The 18th and 19th they worked all day. In the
morning of the 20th it rained and discharging went on in the afternoon.
The 21st they worked all day. The 22nd was Sunday. On the 23rd
they finished discharging the portion of the cargo that was to be taken
off there. On the 22nd the master reported to the respondents that they
would finish the next day and the respondents instructed him to go to
Dock G of the Erie Railroad, which he did and left the New Jersey
Central Dock at 6 A. M. the 24th and arrived at the Erie Dock at
7:15 A. M.

One of the respondents testified that upon receipt of the notifica
tion that the vessel would be ready to proceed with the delivery of
lumber, the lath being out the 17th, they received a berth for the vessel
at the New Jersey Central Dock and notified the master to proceed
there. At the same time they followed the usual course of business
and asked the freight agent of the railroad company if he would see
that the cars were run down to the vessel as customary, which he said
he would. The respondents claim, however, that it was not a part of
their duty to attend to the cars getting there. This witness said that
he thought the vessel had 75,000 feet for Communipaw, which would
require at the usual rate of discharge, 25,000 per day, three days, or
four at the outside, for the discharge there and acting upon that theory,
they engaged the berth at Erie Dock G. The discharge at the New Jer
sey Central, however, took four and a half days, not through any fault
upon the part of the vessel but from the weather or the trouble and time
incident to the loading of the lumber in the box cars which were pro
vided, and by the time the vessel reached the Erie dock, it was occupied
by another vessel. She was unable to do any discharging because she
could not get a berth until 2 o'clock P. M. the 26th. She worked that
day, the 27th and the 28th. The 29th was Sunday. The 30th they
worked all day, the 31st, November 1st and the 2nd till 3 P. M. On
the 1st, the master notified the respondents of the situation and they
ordered him to John C. Orr's dock at Greenpoint. Arriving there that
evening, no berth was found. The discharging there was to be on the
dock and nothing could at first be done because she was lying outside
of other vessels, waiting for an opportunity to get to the dock. This
situation continued during the 3rd and 4th. The 5th was Sunday.
This continued during the 6th, 7th, 8th and 9th. On the 10th they be
gan to discharge over another vessel at 3 o'clock in the afternoon. Be
fore that time the intervening vessel would not allow the Colwell to dis
charge over her. From this time, however, the discharging proceeded
as fast as the people ashore could take the lumber. On the 11th they
worked all day over the other vessel and that evening reached the dock.
The 12th was Sunday again. On the 13th they worked and during
the Bth till 4 P. M. when the Orr part of the cargo was finished. The
master had arranged for the services of a tug, which was awaiting the
completion of the discharge, and immediately went to Tisdale's dock,
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arriving there the evening of the 14th. He found a schooner dis
charging at the dock and a coal barge lying outside of her. He had
to go therefore outside of the barge and so remained through the 15th,
16th, 17th, 18th, and 19th. The next day, the 20th, waS Sunday. At
2 P.M. of the 21st they began working over the coal barge which was
discharging coal. The Colwell worked all the remainder of that day
and the next, the 21st. On the 22nd at 8 A. M., she hauled into the
dock, the coal barge having finished, and they worked all that day,
the 23rd, 24th and 25th up to 5 :30 P. M., when the cargo was finished.

It is fairly established that the schooner, during the days she was dis
charging, put out all that was legally required of her. I find nothing
in the testimony to justify her detention at the various places. The
difficulty apparently arose, principally, from the respondents' errors
incCllculating, primarily .at the Jersey Central Dock, the time the ves
sel would be discharging. An error having been made there by the re
spondents, every arrangement they made subsequently wer.t awry but
it does not seem that the vessel should suffer therefrom. I think she
was entitled to recover demurrage for the time she did not work, viz:
1 day at the New Jersey Central, viz: October 23rd; 20 days at the
Erie, viz: October 24th, 25th and 26th ~; 6~ days at Orr's, viz:
November 3rd, 4th, 6th, 7th, 8th, 9th and 10th ~ and 5~ days at
Tisdale's, viz: November 15th, 16th, 17th, 18th, 19th and 21st ~.

There will be a decree for the libellants for 15~. days demurrage at
the charter rate of $4:4 per day, $682.

Ex parte COLLINS.

(DIstrict Court, N. D. Callfornia. August 18, 1906.)

No. 13,591.

1. HABEAS CORPUS-FEDERAL COURTS-SUFFICIENCY OF PETITION.

Under Hev. St. § 755 [U. S. Comp. St. 1001, p. 598], a federal co11rt or
judge will not Issue a writ ot babeas corpus It "It appears from tbe peti
tion Itself tbat tbe party Is not entitled tbereto," anel that If brought Into
court, and the cause of bls commitment inquired Into, he would be re
manded to prison.

2. COURTs-JURISDICTION TO SET ASIDE ORDER-EFFECT OF PENDENCY 01' PRO
CEEDINGS IN ERROR.

The granting by a state conrt ot a writ of error for a review by the
Snpreme Court ot the United States ot Its decision In a habeas corpns pro
cpedln~ Involving fedl"ral questions does not deprive the statl" ('ourt of
jurisdiction to set aside an order made at the same tIme, admitting the
prisoner to ball before ball bas been accepted thereulldt:r.

On Petition for Writ of Habeas Corpus.

George D. Collins, in pro.per.

DE HAVEN, District Judge. This is an application made to me,
as judge of the above-entitled court, by George D. Collins for the issu
ance of a writ of habeas corpus. Section 755 of the Revised Statutes
(u. s. Compo St. 1901, p. 593] provides:
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"The court, or ju!';tlce, or judge to whom such application Is made shall
fortlJwith award a writ of habeas corpus, unless It appears from the petitIon
itself that the party is not entitled thereto. The writ shall be directed to the
person In whose custody the party Is detained."

And the rule is that the writ need not be issued, "if it appear upon
the showing made by the petitioner, that if brought into court, and the
cause of his commitment inquired into, he would be remanded to
prison." Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 77, 32 L. Ed. 405;
Ex parte Murray (C. C.) 66 Fed. 297; In re King (C. C.) 51 Fed. 434.

Upon consideration of all the matters alleged in the complaint or
petition, constituting the present application, I am of the opinion that
applicant upon his own showing is not entitled to the issuance of the
writ. It appears from the complaint or petition herein: That, on July
30, 1906, there was pending in department 4 of the superior court
of the city and county of San Francisco a proceeding, wherein this
petitioner sought to be released from imprisonment in the county
jail of the city and county of San Francisco, under a judgment
theretofore made and entered in the superior court of the city and
county of San Francisco, by which he was convicted of the crime of
perjury, and adjudged to be punished therefor by imprisonment in the
state prison of the state of California at San Quentin, for the term of
14 years; that in that proceeding the petitioner sought his release,
upon the ground that his prosecution upon said charge of perjury, and
the judgment of the court therein, were in violation of the treaty of
extradition then existing between the United States and Great Britain,
and of section 5275 of the Revised Statutes of the United States [U.
S. Compo St. 1901, p. 3596]. and of section 1 of the fourteenth amend
ment of the Constitution of the United States; that upon the hearing
of said petition for a writ of habeas corpus in department 4 of the su
perior court of the city and county of San Francisco, the court gave
judgment discharging the said writ of habeas corpus, and remanded
the petitioner; and, in doing so, decided adversely to the petitioner
all of the federal questions therein involved; that thereupon there was
allowed, issued, served, and filed in favor of the petitioner, a writ of
error from the Supreme Court of the United States to the said superior
court; that the judge presiding in department 4 of said superior court,
made an order, allowing such writ of error, the same to operate as a
supersedeas, and said court made its further order "that bail be, and the
same is, hereby fixed on said writ of error in the sum of $10,000"; that
thereafter, on August 13, 1906, the judge of said superior court "did,
ex parte and on his own motion, arbitrarily make an order purporting
to set aside said order fixing said bail of this complainant on said writ
of error, and did so ostensibly and solely upon the ground that said
judge had not determined any of the federal questions involved in
the case." The petition further alleges:

"This complainant further says that said judge and said superior court, on
grantinl? Raif! superRef!ea!'; and bail. became and were functus officio, and with
out authority. jurisdiction. or power to vacate or set aside said order grant
Ing ball to this complainant on said wrIt of error. This complainant further
says that said writ of error and said supersedells are still in full force and ef
fect, and no order bas been made In any manner purporting to set aside or va
cate said writ of error nor the said supersedeas. Tbat from the tIme saill
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writ of errol' was allowed and issued and filed and said supersedeas and ball
were granted, the entire matter thenceforth became of federal cognizance.
and could only be disturbed, if at all,by the Supreme C{)urt of the United
States. That said order granting bail to this cOlllplainant vested in him under
the laws of the United States an absolute right to his liberty upon bail pending
the final determination of the said writ of error by the Supreme Court of the

> United States, and no state court or Judge thereof thenceforth possessed any
power, authority, or jurisdiction to disturb or vacate nor interfere with said
order granting said bail or said writ of error.

The prayer of the petition is for the issuance of a writ of habeas
corpus, returnable at a time and place designated, and that upon the
hearing, the petitioner, "be ordered discharged, and released from said
imprisonment upon furnishing said bail, the sureties to be approved by
the judg-e of the District Court of the United States, Northern District
of California, or by said superior court, or a judge thereof, and on
filing said bail thus approved, in the clerk's office of said superior court,
in said cause wherein said writ of error issued. That this complainant
be discharged from said imprisonment upon said baiL"

1. It will be seen that the broad contention of the petitioner is
that after the allowance of the writ of error and supersedeas in the pro
ceeding referred to, and the court had made its order that bail be fixed
in the sum of $10,000, pending the hearing upon the writ of error, that
the superior court had no jurisdiction to vacate its order admitting
him to bail, and in support of this contention the cases of In re Chet
wood, 165 U. S. '143, 17 Sup. Ct. 385,41 L. Ed. 782, and McGarrahan v.
New Idria M. Co., 49 Cal. 331, are cited. In the case first cited, it
was decided that, when a case has been removed from the Circuit Court
to the Supreme Court by a writ of error, it is then for the Supreme
Court to determine whether it will entertain jurisdiction of the cause
removed, and to dispose of controversies in respect to the form of the
writ, the parties, and the citation and service, without interference from
any other court; and in the latter it was held that, when an appeal
has been granted by a District Court of the United States to the Su
preme Court, the jurisdiction of the Supreme Court attaches, and the
District Court has no power to vacate the order granting the appeal.
But these cases are not in point upon the present application. The
superior court of the city and county of San Francisco, in vacating
the order admitting the petitioner to bail, did not trench upon the
jurisdiction of the Supreme Court to determine any question arising
upon the writ of error. It only set aside an order which it had become
satisfied was improvidently made, and this it had the undoubted author
ity to do, certainly, as in this case, before the acceptance of bail there
under.

It is therefore ordered that the application for the issuance of the writ
of habeas corpus be denied, and, to the end that a record of this pro
ceeding be had, the clerk is directed to file the application for the writ,
and this opinion and order.
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In re WRIGHT.

(District Court, W. D. Kew York. February 23, 1907.)

BANKRUPTCY--PROPERTY PASSING TO TRUSTEE-FuTURE COMMISSIONS OF LIFE
INSURANCE AGENT.

Where a bankrupt, at the time of his adjudication, was agent for a
life insurance company, under a contract which provided for payment to
him of commissions on first year and renewal premiums received by the
company on policies secured by him, which commissions were to accrue
only as such premiums were paid to the company in cash, his interest in
the commissions on renewal premiums to become due after the bank
ruptcy on policies previously obtained by him, which commissions he had
practically earned, is property which he might have transferred without
the company's consent, and which passed to his trustee, under Bankr.
Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 [U. S. Compo St. 1901, p. 3451].

In Bankruptcy. On review of a decision of a referee.
The bankrupt at the time of his adjudication was acting- as an ag-ent

for the Union Central Life Insurance Company, under a contract which
provided, among other things, for the payment to him of a commission
upon first year and renewal premiums received by such company on
policies of insurance produced by said agent, which commissions were
to accrue only as premiums or premium notes were paid to the com
pany in cash.

Charles P. Norton, for moving- creditor.
John A. Van Arsc1ale, for bankrupt.
George P. Keating, trustee, in pro. per.

HAZEL, District J uc1g-e. This is a review of the decision of Referee
Hotchkiss, and the question certified is:

"\Vhether the interest of the hankruI,t in the commissions on renewal premi
um" accrued since the bankruptcy, pursuant to the terms of the contraet be
tween him and "uch life insurance company, was property which, at "time
of such bankrnptcy. he could by any means have transferred without the con
sent of such company, or whieh might have been levied upon and sold under ju
dicial process against him, also without such consent."

The referee decided that the contract between the bankrupt and the
Union Central Life Insurance Company involved trust and confidence,
that it was nonassignable without the consent of the insurance company,
that it was executory in its character, and when considered in its en
tirety was nonc1ivisible between first-year premiums and renewal premi
ums, and hence the commissions specified in the contract were not
property, within the purview of section 70 of the bankrupt act. Act
July 1, 1898, C. 541, 30 Stat. 565 [U. S. Compo St. 1901, p. 3451]. I
must withhold my assent to the principal conclusions reached by the ref
eree. That the contract in question is declaratory of the relations of
personal confidence between the bankrupt and the insurance company
is undoubted, and that a contract which involves the capacity of either
or both of the parties to perform the conditions imposed cannot be as
signed is well settled. Arkansas Smelting Co. v. Belden Co., 127 U. S.
379, 8 Sup. Ct. 1308, 32 L. Ed. 246.

The vital question in this case, however, depends upon another princi
ple, to wit, whether the bankrupt, Wright, can assign his commissions
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on renewal premiums to accrue annually in the future or the right to
compel the insurance company to pay the same when they accrue. Con
cededly, if the commissions in question are assignable by the bankrupt,
or are subject to levy and sale pursuant to judgment and execution
against him, th~y constitute "property," as that .term is lega~ly defin.ed,
and the trustee III bankruptcy IS vested by operation of law wIth the tItle
of the bankrupt. That payment of the commissions, according to the
terms of the contract, depended upon the future payment of renewal
premiums by policy holders, and in a sense were contingent, is not
thought of material importance. Evidence was given to show that
customarily about 75 per cent. of the renewal premiums were paid.
Hence, notwithstanding the element of contingency, the amount of the
commissions to become due is determinable with reasonable certainty.
I am unable to conceive upon what basis the confidential character of
the contract will be destroyed, if the commissions on renew"al premiums
were set aside for the benefit of the general creditors, or when payable
should be turned over to the trustee instead of to the bankrupt. The
contract of employment, as I view it, will be destroyed only in case
the bankrupt fails to faithfully discharge his duties or violates a ma
terial covenant contained therein. Perhaps it may be conceded that it
is easily within the power of the bankrupt to terminate the contract;
but neither an assignment to a third person of the commissions earned
lJy him from time to time, nor the order of the court enjoining their
payment by the insurance company, will operate to terminate the con
tract ipso facto.

Stress is laid upon the continuous service feature of the agreement.
But the mere mailing of notices and collecting of renewal premiums

-is not thought such important features as to require a decision that the
-contract of agency would be broken by the employment of a clerk or
assistant to perform these services. Bodine v. Exchange Fire Insur
:,flce Co., 51 N. Y. 117, 10 Am. Rep. 566; Arff v. Star Fire Insurance
,Co., 125 N. Y. 57, 25 N. E. 1073, 10 L. R. A. 609, 21 Am. St. Rep. 721.
I\Toreover, the contract between vVright and the insurance company
expressly provides for the employment by the insurance company of a

·cashier in the office of the bankrupt, whose business it shall be to collect
premiums. It would not, I think, be essential to the validity of
an assignment by the bankrupt of commissions that the insurance com
pany should consent thereto. Such a provision in the contract is usually
'inserted for the benefit of the insurance company, and simply prevents
:such a transference of the contract as would interfere with the personal
t-e1ations established by it. Arkansas Smelting Co. v. Belden Co., supra;
Fortunato v. Patten, 147 N. Y. 27'7, 41 N. E. 572. Compare Hobbs
v. McLean, 117 U. S. 567, 6 Sup. Ct. 870, 29 L. Ed. 940; Freedman's
Sav. & Trust Co. v. Shepard, 127 U. S. 494, 8 Sup. Ct. 1250, 32 L. Ed.
163. There is a marked distinction between the assignment of a con
tract involving relations of confidence and trust and the assignment of
monev clue or to become due under such a contract. Hackett v. Camp
bell, 10 App. Div.523, 42 N. Y. Supp. 47. Under the terms of the agree
ment in controversy, the commissions did not accrue until the renewal
premiums were actually paid; but, as the services in procuring the in
surance have actually been performed by the agent, the liability of
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the insurance company to pay such commissions became fixed and
determined, and the insurance company is released from its obligatiol1
to pay the commissions only when the policy lapses, or the insured dies,
or, as stated in the contract, when the renewal premiums or notes are
unpaid. It is clearly apparent, from the record, that there exists a
reasonable expectation that a substantial portion of the commissions
specified in the contract will become due and payable. Such being the
fact, the right to receive commissions for insurance procured by an
agent is unquestionably assignable. Knevals v. Blauvelt, 82 Me. 458,
19 Atl. 818. It was urged also in that case that whether any commis
sions would be earned in the future was uncertain and contingent. The
court, speaking of the right of the agent to assign such a contract,
says:

"He assigns his contract as an entirety, under which moneys were then duo
and other moneys were reasonably expected to become due. His assignment
was of the contract as well as of all dues under it. All that had accrued or
would accrue attached to the contract. The contract itself ,vas not contin·
gent or uncertain, as it is under thousands of contracts, how much its earn·
jngs or profits would be. The contract or demand did not depend on a contin·
gency, but whether an action would ever accrue on it or not might so depend.
It was long ago adjudged In our jurisprudence that.a contingent debt founded
on an existing contract is assignable."

In re McAdam (D. C.) 98 Fed. 409, was a case somewhat similar in
principle to this. There an attorney who had filed a petition in bank
ruptcy omitted to schedule certain contracts securing to him a fee upon
recovery in an action brought by him. The referee held that the bank
rupt's contingent interest as an attorney was nonassignable. The dis
trict court, reviewing the decision of the referee, pointed out that,
though there was such doubt on the question as to render it impossible
to hold the bankrupt to have "committed an offense," yet it was not
'wholly satisfied that the trustee might not be entitled to some pro rata
part of any moneys realized in future on the bankrupt's contract. In
the case at bar, the services were practically all performed upon pro
curement of the insurance. Subsequent services regarding the collec
tion of renewal premiums, as stated, could have been performed by a
clerk or assistant deputed for that purpose by the bankrupt.

If the contention of counsel for the bankrupt were to prevail, then
the result ,vould be, according to the reasonable inferences that may be
drawn from the evidence, that in 10 years, which is the life of the
contract, the bankrupt will have received, subject to failures to renew
policies, upon the insurance procured by him prior to his adjudication
in bankruptcy, approximately $45,554, or $4,555 annually. Under such
a construction of the contract the income of a bankrupt derived from
commissions earned before his adjudication would certainly be well pro
tected by the law to the exclusion of his creditors. In my opinion the
contract cannot be construed as claimed by counsel for the bankrupt.
The commissions earned by the bankrupt prior to filing the petition in
bankruptcy, even though some additional services were thereafter to
be performed in relation thereto, were property which could be assigned
without the consent of the insurance company, and, likewise without
such consent, could have been levied upon and sold under proper judi
cial process against the bankrupt. Furthermore, the view that the par-
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aies tc the contract recognized, that commissions were earned by the
.agent when the policies were taken out, finds support in the provisions
contained in the contract which in effect provides for the payment of
such commissions in event of the death of the bankrupt, to the widow,
or, if dead, to his legal representatives.

For the reasons stated, such commissions or percentages were prop
erty that passed to the trustee in bankruptcy, and, upon the authority
of In re Hurlburt, Hatch & Co., 135 Fed. 504, 68 C. C. A. 216, this
court has power to compel the bankrupt to execute a transfer thereof
to the trustee in bankruptcy for the benefit of his creditors.

The question certified by the referee is answered in the affirmative.

THE J. S. T. STRANAHA~.

THE McCALDIN BROTHERS.

(DIstrict Court, S. D. New York. February 4. 1007.)

TOWAGE-INJURY OF Tow-MOVING STEkMER WITH TUGS HAVING INSUFFI-
CIENT POWER. .

Two tugs which undertook to move a steamer from the Erie Basin to a
Brooklyn dock wlthollt aRRistan<'('. nlthough they lacked sufficient power to
handle her safely unrter the conditi()n~ of "'Inrl and tide thnt exi~ted, es
pecially outside of the basin, held liabie for ller injury by l:ltriking agaiDl:lt
the piers at the entrance.

In Admiralty.
Wing, Putnam & Burlingham, for lihe1bnt.
James J. Macklin and Avery F. Cushman, for claimants.

ADAMS, District Judge. This action was brought by the Holland
Gulf Steamship Company, the owner of the steamship Maria. against
the tugs J. S. T. Stranahan and McCaldin Brothers to recover for the
injuries sustained by the l\Iaria on the 2-1th of September, 1904, while
being towed by the said tugs from Robins Dry Dock in the Erie Basin
to Van Brunt Street, a short distance awav. She was destined to
a wharf just outside of and to the north of the entrance to the Basin.
The tugs made fast to her, as she was leaving the dock, the Stranahan
alongside on the port quarter and the McCaldin Brothers ahead on a
hawser of probably about 20 fathoms.

The steamer was light, was 340 feet long and showing considerable
freeboard. The tide was flood and there was a wind from the west
ward of some force. Both tide and wind set upon the northern side
of the entrance to the gap of the Basin. When she reached there. the
steamer was dragged along the northern side of the pier, heading
slightly to port, and in that way suffered some injury to her propeller.
The contact threw her to the starboard which caused her to strike
another pier, further out, by which she was injured to an additional
extent.

The defence of the tugs is set forth in the answer as foHows:
"Seventh: And for further answer to ~riid libel and upon Inforrnntion and

belief claimant.~ ulle:;e: that on or about the 23rd day of September, 1904,
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the master of the Steamshil1 l\Iaria employed these claimants to send two tugs
to shift the said steamer from l{obins Dry Dock in Erie Basin for the jJUrIJOse
of tOWing her to Van Brunt Street, Brooklyn to take in Bunker Coal, the mas
ter of said Steamship agreeing at the same time that he would have steam up,
so as to operate the said vessel with the assistance of the said steamtugs and
pursuant to said engagement or hiring the two tugs were dispatched the next
day, the tide being 1100d and the wind blowing from the southwest:, to the
said steamer Maria, and the said steamtug J. S. T. Stranahan made fast on
the port quarter of said vessel while the ~fcCa!din Bros. went ahead with a
hawser; whereupon it was learned that the said steamer was without any
power of her own, said steamtug having arrived at about 9:45 a. m.; where
upon the master of sa id vessel was advised tltat he better employ a third tug
and said lIIaster of said steamer Maria said he would take all tlte responsibil
ity of shifting the said vesHel hy the said two tugs, and that he employed a
pilot to go on the bridge of said steamer and give directions as to her move
nlPuts. That whilp so moviuf:: the said vesRel slle came in contact with some
subnl!'rgel! and unknown obstruetion, throwing tile said "essel out of shape, and
that any ha rill that resulted was the result of her propeller eorning In contact
with said olJstruetion."

There was no testimony whatever to sustain the claim of an unknown
obstruction, but several witnesses in behalf of the claimants said that
there was an agreement respecting the steam and the use of the two
tug:; only. The master's testimony was taken in advance of the tnal
and he s;lirl :

"Q. lIow did you engage thl'se tugs? Did you go, or write, or telephone, or
what'! .\. 1 ealled in :"\kCaldin's oltice.

Q. Whut r1ill you order? A. 1 ordered tUgs to move from the dry dock to
Van Brunt ~treet.

Q. i'tatp jnst whnt conversation took place with McCaldin? A. It is hard
to explain that exa,·tly.

Q. Tell us the sul>;.;tance ot It, if you can. First, do you know which Me
Culdin yon III Ikpd witl1, or If It was a l\lcCaldin? A. I know the man; I think
it was a ~1l'Caldin.

Q. ('an you npseribe him? A. Yes; I say I know the man, but he was a
:.'I1l'('llldin r think. YPH.

Q, You don't know hig namp? A. No, I don't !mow his name.
Q. "'hllt nirt eadl of you sa.v? A. I sllid to f'Rnd tu/?:s to move the steamer

In the morning. and tolrl him the time, nine o'eloek I think it was I was going
to 10wI'r the (](l('k.

Q P;d .I·on tel1 him how many tug-s to take? A. No: they had shifted the
ship thrPf' timps, but J npvpr talkpd ahout the llnmhpr of tUgs: I always Jeft
thPHl to spnll a q m:my as tllPy rpqnirp<L I can say that they moved ber from
East lUver to Erie Basin \vltb two tngs."

~('veral witnesses on the part of the tugs testified to the contrary.
It has heen urged by the libellant, and the suggestion is not without
force, that in view of the tugs' failure to sustain in any way the claim
of an unknown obstruction. also with respect to the employment of a
pilot by the steamer, which is also entirely unsupported, that credit
should not he given to her contention in this respect. These riirect con
tradictions in testimony are very troublesome, especiallv where there
has been no opportunity for the court to see all the witnesses as in this
case, the steamer's testimony having been taken out of court, and I
refrain from deciding the dispute because from my examination of the
case it seems unnecessary.

It appears that the tugs arrived at the dock before the steamer was
quite ready to be removed therefrom. Their movements, however,
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were under the guidance of the master of another tug belonging to
the claimant, then laid up for repairs. The claimants' agents then pro
ceeded to do the work with the two tugs and it subsequently turned out,
and it was admitted by at least one of the witnesses for the tugs and
otherwise fully proved, that they were not powerful enough to handle
the steamer under the conditions of wind and tide that existed, espe
cially outside of the Basin. They claimed, however, they did not know
that when they started, hence placed one of the tugs on the steamer's
port side aft, a position which was not the best to handle the steamer in
view of her expected exposure to the wind and tide, as she would under
the circumstances have had more power on the steamer's starboard
side to keep her off the piers on that side which she struck. The nav
igators said that when they started they supposed the steamer had her
own steam, from seeing some escape from her, which afterwards
proved to be from the donkey instead of the main boiler. They quick
ly discovered, however, that she had no power of her own, but said it
was too late to stop, hence they proceeded though knowing they were
doing so at a risk. I have not been able to understand the necessity
of proceeding. It seems that there must have been some dock or place
to which they could safely have resorted in this large basin, but if an
available place existed it was not found and an attempt was made,
with admittedly deficient power, to expose the tow to the danger of
proceeding. This danger was sufficiently obvious to experienced men
in the towage service, yet no enquiry was made of the steamer if her
motive power was ready for use and it seems to me that this and pro
ceeding under the circumstances clearly constitute negligence on the
tugs' part. If they had established by a preponderance of the evidence
that they had a right to expect the assistance of steam from the steamer,
it would give the case a better aspect for them but that is in too much
doubt to have any effect in relieving them of liability for the results of
an ill judged and defectively executed attempt to move the steamer, of
which they took entire charge.

There will be a decree for the libellant, with an order of reference.

BENEDICT et al. v. CARGO OF 6,086 RAILROAD TIES.

(District Court, S. D. New York. February 6, 1907.)

SHIPPING-VERBAL CHARTER-SUIT FOR DE:\IURRAGE.
Evidence considered. in suit b~' a vessel owner for demurrage under

a verbal charter, and held insufficient to sustain the libelants' claim that
quick dispatch was agreed upon, or to render the charterer liable; it ap
pearing that he was not in fault for the delay in loading.

In Admiralty. Suit for demurrage.
Alexander & Ash, for libellants.
James J. Macklin, for claimant.

ADAMS, District Judge. This action was brought by Frank W.
Benedict and others, the owners of the schooner George R. Vreeland
to recover demurrage on the said schooner for a period of twenty-three
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days, during which it is alleged she was detained at Richmond, Vir
ginia, in February and March, 1902. A load of railroad ties was the
cargo intended to be transported from Richmond to Elizabethport,
New Jersey, for the charterer. The basis of the claim is an alleged
verbal charter of the vessel wherein it was agreed that the charterer
should give good despatch in loading and a violation of the contract
by detaining the schooner at the loading port the number of days speci
fied. The defence is that the master knew the loading place was a
slow one and he took the chance of getting despatch; that it was by
no fault of the charterer that the vessel was delayed.

This is one of those difficult cases with which the court is troubled
at times, depending altogether upoh contradictory verbal testimony.
There have been some few papers put in evidence but nothing that
will aid in determining the controversy.

The libellants' case depends upon the testimony of the master of the
vessel, who said that Mr. Richardson, with whom he made the charter,
told him, when it was made, that he would give good despatch in load
ing and in another place the master said "quick" despatch and at the
same time gave him a letter, as follows:

"Jan'y 28th, 1902
;\Iess. Wb.ite Hall Company

P. O. Dillwyn, Buckingham Co. Va
Telegram address 'Arvonia' Va.

D'Sir: You wm please load the Seh. George R. Vreeland, Captn. Frank
Vaughn, with eargo of Oak ties 8112 feet long-at C & 0 Docks-Freight .15¢
fifteen cents per tie.

Yr. truly W. P. Richardson."

Mr. Richardson testified that he was a wholesale dealer in railroad
ties in New York and that in the month of January, 1902, Captain
Vaughn asked him for a load of railroad ties and he said he would
let him have one, to stop in the office some day and he would give him
a cargo from Richmond; that the next conversation took place in a
store in New York and part of it was as follows:

"Q What was said by either of you? A He came in and said he would
like to have a .cargo of ties, and I said the freight was 15 cents, and to load at
the Chesapeake {£ Ohio docks at Richmond, Virginia for Elizabethport, New
.Tersey. He had had a previous cargo from me to that port, and knew he had
quick dispatch in unloading; I said 'I will not give you any charter party
for these ties; it is a slow place to load; I have had my own vessels running
there for years, and they have been slow there.' He took that order for 15
cents per tie, without any charter party or any word about quick dispatch
mentioned by me.

Q What did he say when you told him It was a slow place? A He took
the order; freights were very dull and he was glad to get the order.

Q Did you say anything about dispatch? A Not a word, except that he
would go there and load.

Q Did you say anything about demurrage? A No sir, not a word.
Q What did you say as to whether he would have to wait? A I told him

I would do all I could to have the ties down there by the time he arrived.
Q Did you give anything in writing, except the order? A No sir."

Mr. Richardson then gave him the above letter, dated January 28th,
1902.
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The testimony of Mr. Richardson was confirmed by a Mr. Schlaefer,
a bookkeeper in his employ, who said as follows:

"Q Tell us what you heard said. A The captain asked Mr. Richardson for
a freight, and asked him if he had any, and Mr. Richardson said 'Yes, I have
a cargo of ties to come off from Richmond, Virginia; I will give you fifteen
cents freight on these ties without a charter party; I will give you the or·
del' whenever you want it.'

Q What else was said, if anything? A Nothing very much more than, I
think, sOllie few days after that Captain Vaughn came in and got the order.

Q Anything said about where he was to receive the railroad ties; from
what dock? A No sir.

Q From the Chesapeake & Ohio? A Oh yes, from the Chesapeake & Ohio
Railroad dock, yes.

Q Wlhat was said about that? A Mr. Richardson told him that it was a slow
place, as everybody knew, and consequently he wouldn't give him any charter
party, but he would give him fifteen cents freight whenever he like<l; and
whenever he felt like accepting the order to come in there and he would give
it to him.

Q Who prepared this written direction order? A 1\11'. Richardson.
Q Did you see that handed to the captain? A Yes sir.
Q Do you know whether Sullivan's name was mentioned at all at any of

these interviews? A 1'\0 sir.
Q It was not mentioned. A It was not mentioned at all.
Q Did Mr. Richardson say that he would give the schooner quick or good

dispatch, or anything of that sort? A No sir.
Q Did the captain mention that to him? A No sir; there was no mention

of that at all."

The preponderance of evidence is decidedly with the claimant here,
especially as the cross-examination of the master tended to discredit
his account of the matter. He there said:

"Q What was snid by either you or Mr. Hichardson at the first interview
you had with regard to your vessel going to Richmond? A 'Veil, I can't say
what was said, I couldn't say about that; he said he would give me a load
of ties.

Q Tell us what wns said at the second interview? A He chartered me and
said he would give me a load of ties and to go to Hichmond.

Q Is that all? A 'l'hat's all that I know.
Q Didn't he say that he would not sign a charter party in writing? A I

don't recollect. I don't think I asb'd.
Q Do you remember that 1\11'. Hichardson told you he would not sign a char

ter party? A No, sir, I don't remember anything about a charter party."

* * * * * * * * * *
"Q When was it he gave you the written order to go after this load? A

I think it was somewhere about the 12th of December. somewheres along there.
Q Nothing said about demurrage at all or loa<ling of the vessel, except that

you were to receive a load, is that it? A Nothing said about demurrage.
Q The freight was mentioned, wasn't it? A Yes, sir."

Upon the whole I conclude that the libellants have not established
a case.

Libel dismissed.
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BILLD1GS v. SHORES et aI. (two cases).

(CircuIt Court of Appeals, Seventh Circuit. January 2, 1907.)

1'Ios. 1,265, 1,266.

MORTGAGES-PROCEEDINGS TO COMPEL RELEASE-PAYMENT-EvIDENCE TO Es
TABLISH.

Evidence considered, and held to sustain findings by the trial ('ourt that
under contracts between complainants and de1endant and between de
felloant and a mining cOlllvany complainants were entitled to have a
mortgage indebtedness owing from them to defendant Vaid from the pro
ceeds of iron ore sold by defendant as sales agent for the mining com
pany, and to a release of the mortgage and the conveyance of other prop
erty held by defendant as security.

Appeals from the Circuit Court of the United States for the Western
District of Wisconsin.

'The appellant in both of these appeals, Frank Billings, was the defendant
below in each of two suits in equity, brought by Eugene A. Shores and l~mma

\V. Shores, as complainants (originally in the state court, but removed to the
trial court), and the decree in each case granted the relief sought in the bills,
nsvectively. In 1'\0. 1,2G;) the bill sets up the exeeution of a mortgage upon
her homestead by the appellee 1,~nlIua \V. Shores and bel' husband, bugene A.
Shores, in favor of the appellant, avers payment of the indebtedness thereby
!'eeured, and prays decree of satisfaction and discharge. 'Tile avvellant an
!'wcred, denying payment, filed a cross-bill for foreelosure of the mortgage,
and iF,sues were duly joined. In No. 1,2G6 the bill sets up a contract made by
the appellant to convey to Emma \V. Shores an undivided two-thirds of a min
ing fee, upon payment of $13,000 and interest, avers such payment, and prays
decree for specific performance. Other parties were originally named de
fendants, as claiming subordinate liens, but were dismissed upon disclaimer of
interest. The appellant answered denying payment and sought foreclosure un
der a cross-bill; issues being duly joined. Under each bill the fact of pay
ment is the only issue; and both involve consideration and state of facts
wlJich are SUbstantially identical.

Cnder the cross-bill in the last-mentioned suit (1,266) the court awarded to the
appellant, Billings, recovery for SUiUR al!gregatin,(.( SUJ80.77 (together w:th in
terest) for expenditures in defendinjl; the title to th(~ prop;,?':;.-, willch were
charjl;enble to the appellees pursuant to the eontraet; and the decree required
paynwnt of such sum, interest, and costs as condition prece(](:nt to the relief
sou~ht in the original bill. .such payment was subsequently made by tbe ap
pellees and their decree became effectual. 'Tbe appeals are by Billings alone,
from each of the main decrees.

The appellant in all transactions which cnter into the controversies repre
sented the firm of 'Tod, Stambaugh & Co., brokers and traders in iron ores, al
tbougb in the above-mentioned mortgage and land contract transaetions be was
named individually, and so executed each instrument. He was at tbe outset
business manager for tbat firm and ultimately managing partner; but no dis
pute arises over such interests and relations.

Another suIt was pending at law between 'Tad, Stambaujl;b & Co., as plain
tiffs, and Shores Mining Company and 'William H. Upham, defendants, for
recovery of alleged indebtedness, wbich involved, in part, the same transac
tions at issue under tbe bills. The testimony in all tbese actions was taken
before a special master (a jury baving been waived in the case at law), with
out distinctions between tbem; and thereupon the cases were submitted and
heard tOjl;ether in tbe trial court. '.rile only findings of fact and law which
appear were in the last-mentioned case, and by stipulation tbese findings are
in the present record for review, in so far as applicable to the equity issues.
It also appears (and is conceded) that the conclusions of the trial court were
against tbe plaintiffs upon the state of facts there submitted, and that no
review is sought in that case.

151 F.-24
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1. The mortgage, which is the subject-matter of the first-mentioned bill (No.
1,2(5), was executed by the appellees July 23, 1897, to secure notes made by
them of even date for $8,666.67, payable on or before one year thereafter, with
interest at 6 per cent. It was made in conformity with an agreement between
the parties which reads:

"'.rhis ugreement Illude at Ashland, in the state of \\~isconsin, this 23rd day of
July, 1897, by and betwel'n I<'rank Billings, of the city of Cleveland, Ohio, and
E. A. Shores and Emma \"l Shores of the city of Ashland, witnesseth:

"1'hat whereas said E. A. Shores holds a certain option from the Nelson
Mining Company for the purchase from that company of the fee of the fol
lowing described real estate, to wit: The southeast quarter of the south
west quarter (S. K'14 of the S. W. 14), and the southeast quarter (S. EJ.l4) of
section ten (10), township forty five north (45 N.) of range one east (1 E.) in
the county of Iron (formerly Ashland), in the state of Wisconsin, and for the
assignment of the rights of the Nelson Mining COlllpany as assignee of Emeline
Vaughn McKinnon, under a certain mining lease granted by said Emeline
Vaughn McKinnon to the Shores :'Inning Company, dated April 15th, 1893, and
recorded in the oftke of the register of deeds of Iron county, \Visconsin, in
volume 1, at page 249 and following; and whereas said E. A. Shores has as
signed said option to said Ifrank Billings under an arrangement and agree
ment by which said Billings is to cause to be paid to said Nelson Mining Com
pany the sum of $13,000, as the consideration for the conveyance to him by
the NelRon Mining C\)mpany of the fee of said property and of the assign
ment of said lease:

"Now, therefore, it is mutually agreed by and between the above-named
Frank Billings, Emma \V. Shores awl E. A. Shores as follows, to wit: First.
1'hat the said Emma \Y. Shores and E. A. Shores are to execute and deliver
to said Frank Billings a joint and several promissory note for two-thirds
of said $13,000, to wit, the sum of $8.666.67, payable on or before one year
after its date, with interest at the rate of siX per cent., and as security for
the payment of said note said Emma \V. Shores and Eo A. Shores are to duly
execute and deliver to said Frank Billings a mortgage deed upon the present
homestead property of said :l<Jmma 'V. Shores, known as lots one, two, three,
"eighteen, nineteen, and twenty (1, 2, 3, 18, 19, and 20), in block number 6, of
Vaughn and Humbirds' division of the city of Ashland, Ashland count~·,

'Visconsin. Second. That said Billings is to make a contract with the
Shores Mining Company, by which he shall accord to that company a reduction
in the rate of royalty to be paid by the Shores Mining Company under said
,existing lease for a period of three years, commencing with the year 1897, by
which agreement the royalty shall be reduced from 50c to 30c per tou-the
full terms of which agreement have been submitted to and are fully under
stood by all parties hereto. That said Billings is to retain and receive all
royalties which shall hereafter be paid upon said lease, until he shall llave been
reimbllrsed in the sum of $13,000 ;illd interest, being the full amount which
is to be paid by him in the purchase of said property, and upon being reim
bursed that sum, either wholly from royalties or in part from royalties and
"in part from payments to be made to him by said I'1mma W. Shores upon said
note, he is to convey by quitclaim deed to said Emma vr. Shores all his right,
title and interest in said real estate, save and except an undivided one-third
',interest and share is to be reserved to him. the said Billings, and bis heirs
und assigns, in fee simple, and is also to assign to said Emma 'V. Shores all
his right to the royalties which shall thereafter accrue under said lease, save
and except the one-third part of said royalties, which one-third said Billings
"is to reserve to himself and to his heirs and assigns. Such quitclaim deed
shall be free and clear of any charge or incumbrance that may be placed upon
said property by said Billings or persons holding under him. Upon the re
.ceipt of said sum of $13,000 with interest, said Billings is to cancel and sur
render said note and also to satisfy and surrender said mortgage. It is here
by stipulated however that the first royalties which shall be paid upon said
lease shall be so credited and applied as to reimburse said Billings for the
one-third part of said $13,000, other than the two-thirds part thereof "represent
ed by the note and mortgage so as n 'ore&'l.id to be given by Emma W. Shores
:Mnd E. A. Shores, so that if by any possibility the royalties actually paid undel'
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said lease shall not amount to the sum of $13,000 the said Emma W. Shores and
E. A. Shores shall be held liable to make good the deficiency by payment of
said note. Third. It is further mutually agreed by and between the parties
that when said $13,000 with interest shall have been fully paid to said Billings,
that the parties hereto will execute to said Shores xIining Company a new min
ing lease upon said property, upon sUbstantially the same ternrs as the existing
lease, with the exception that in said lease it shall be stipulated that there
after one-third part of the rOJ'alties thereafter to be paid shall be paid in
severalt:r to said Billings and the residue thereof shall be paid in severalty
to said Emma 'V. Shores."

Another contract was made between the appellant and Shores :Mining Com
pany, of like date, as referred to in the foregoing agreement, as follows:

"Whereas Frank Billings holds a certain option from the Nelson Mining
Company for the purchase frOID that company of the following described real
estate, to wit: The southeast quarter of the southwest quarter (S. E.'\4 of
the S. W. ];.1,), and the southeast quarter (S. E.]4) of section ten (10), township
forty-five north (45 N.) of range one east (1 E.), in the county of Iron (formerly
Ashland), in the state of Wisconsin; and also for the purchase of the rights
of said Nelson xIining COlllpany in and to that certain mining lease wllich \vas
made by Emeline Vaughn I1IcKinnon to M. R. Hunt and subsequently assign
ed by said Hunt to the Shores Mining COlllpany, dated April 15th, 1893, and reo
corded in tile office of the register of deeds of Iron county in volume 1, on page
24H and following, which lease was assigned by said Emeline Vaughn I1IcKin
non by mesne assignment to said ::'\elson I1Iining Company. And whereas said
Shores Mining Company desires to obtain a reduction in the rate of royaltieg
stipulated for in said existing mining lease: :\ow, therefore, it is herebJ'
mutually agreed by and between said Frank Billings as party of tile first
part, and said Shores I1Iining Company as party of the second part, that if
he, the said ]'rank Billings, shall purchase the fee of said real estate, and pro
eure an assignment from said J\'elson Mining Company of its right under said
lease, that he, the said Billings, will reduce the royalty which is to be paid
by said Shores Mining Company for the are which it shall mine from said
premises under said lease for and during the year 1897, and for and during
the next succeeding two years, to wit: the years 1898 and 18HH, to the rate and
llriee of 30c per ton, instead of GOe per ton as writteu in said lease. In con
sideration whereof said Shores Mining Company agrees that it will payor
cause to be paid to said l!'rank Hillings, as rent or royaltJ-, under said lease,
for the year ISH7, the sum of at least $13,000, whether the royalties computed
at the rate of 30c per ton on the are which shall be mined during the year 1807
shall amount to that sum or not; and if at the close of the year 18m it shall
be found that the amounts paid by the Shores Mining Company to said Billings
on account of royalties on ore mined during the year 1897 shall not have
amounted to the sum of $13,000, said Shores Mining COlllpany agrees t() pay
such additional sum, that with the royalties theretofore paid by it during the
year 18!J7 upon ores mined, shall amount to the sum of $13,000. If the amount
thus paid by the Shores Mining Company as rent or royalty shall exceed the
royalty at the rate of 30c per ton on the ore actually mined during the year
1897, then such excess of payment shall be treated as advance rents or royalty
upon are to be mined during any subsequent year of the term of said lease in
excess of the stipulated annual quantity of 10,000 tons. Said lease shall in all
respects remain in full force and unmodified, except as it is expressly modified
by the terms of this paper. This agreement shall go into effect and become
operative immediately upon the conveyance to said Frank Billings by the Nel
son Mining Company of the fee of said real estate, and the transfer to him by
said J\'elson Mining Company of its rights under the original lessor of said
mining lease.

"It is further agreed and stipulated that in case said Billings shall here
aftpr desire to transfer to any person or persons an undivided interest in said
lands, then, if he shall so require, the existing lease hereinbefore referred
to shall be canceled, and in lieu thereof a new lease shall be entered into be
tween the said Billings and sueh person or persons to whom he shall trans
fer, or desire to transfer, an interest in said lands as lessors, and the Shores
Mining Company as lessees, upon substantially the same terms as the exist-
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ing lease, with the exception that in such llew lease a fixed share or portion
of said royalties shall be payable in severnlty to said Billings, and a fixed
share 01' portion of said royalties shall be payable in severalty to his trans
feree, as he, the said Billings may hereafter in writing direL1:."

2. 'fbI' second bill (No. 1,2uG) rests upon the foregoing contract, conveyance
tbereunder to Billings, alleged repayment of tile fuJI amount provided to be
paid as the share of the appellees for two-thirds, and refusal of Billings to
convey as agreed. 'fhe findings of faet by the trial court which appear to be
directlj- applicable to the equity issues are numbered 11 and 15. No. 11 reads:
"On DecemlJl'r aI, 18!J7, tbe sum of $13,000, royalty upon the are mined and
shippc'O. in 18H7, became due from the SllOres Mining Company under the
contracts with 'L'od, Stambaugh & Co., but not from Emma \V. Shores, as bel'
note for two-thirds of said sum did not fall due until July 28, 1898. But said
firm, instead of charging the $13,000, in the account, charged up only $'1,830.70
thereof, and by letter to the Shores Company extended the payment of the
balance for an indefinite time, which was assented to by the Shores Company.
On May 1, 1899, said firm charged the balance of tbe $13,000, being the $8,lG9.;;0
in said account, and on June 8, 18!JU, K A. Shores wrote to said Billings refer
ring to the royalty matter as closed, and requesting a release of the mort
gage on the homestead and a deed to Mrs. Shores of two-thirds of the mine.
On ~fay 16, 1899, Shores again reque>:ted the discharge and deed. On May
18, 1899, Billings wrote Shores that the discharge should not pass until the
stock pile was weighed out, but that he need have no fear but that the proper
release would be made. After this correspondence freights on are vc,ry much
increased in amount, and thereafter it was claimed by Tad, Stambaugh & Co.
that the full amount of the royalty for 1897 had not been paid. For this
rea>:on the mortgage was not released." No. 15 relates as well to payments of
the Upham note~, and then, in reference to the $IH.OOO royalty item, states that
$4,8HO "was paid at the same time it wa~ char~ed, December HI, 1897," by
"application of pnvinents," and that "the balance of $8,169.30," char~ed on the
account May 1, 18nn, "was fully paid, with interest, July 11, 1899, by apply
itlg the payment of )1'1:3,080 made on that day."

Other facts, contracts and findings of fact bearing upon the issues are stated
in the opinion.

Gerhard M. Dahl and H. H. McKeehan, for appellant.
Charles Quarles and H. B. vValmsley, for appellees.
Before GROSSCUP, BAKER and SEAMAN, Circuit Judges.

SEAMAN, Circuit Judge, after stating the facts, delivered the opin-
ion of the court.

The transcript of record upon these appeals is voluminous-con
taining testimony, contracts, accounts, correspondence, and findings in
reference to the transactions between Tod, Stambaugh & Co. and
Shores Mining Company, commencing in 189i' and extending beyond
the period involved in the present controversy. In the arguments of
counsel at the bar and in the briefs like range of discussion appears
concerning the facts and state of accounts in those transactions, to
gether with various contentions as to the rule of application of pay
ments and other propositions of law which are not, as we believe, in
volved in the solution of this plain issue of fact, under both bills, name
ly: vVere means for payment of Mrs Shores' liability in the hands
of the appellant and his firm; and was it rightly understood between
the parties that such means were applicable and thus applied? The
answer to that inquiry upon our view of the undisputed evidence is
free from difficulty, and neither calls for examination of the numerOUS
transactions in detail between Tod, Stambaugh & Co. and Shores
Mining Company in their dealings under the contracts for minim; and
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selling ore, nor of the ultimate state of accounts between such prin
cipals. The conceded facts, however, of the inception, course, and
character of that business, of circumstances therein having reference
to the subjest-matter of the present controversy, and the relations of
those principals to the parties herein, enter into consideration and have
important bearing.

On July 1, 18H7, when the contracts in question were made, the
Shores Mining Company was in possession of the mines, under a
lease, with ore mined and in stock pile which subsequently netted over
$33,000; but was indebted for royalties and other claims in a large
amount, and without ready means to discharge the debts or carry on
mining operations. Eugene A. Shores was president of this company
and exclusive manager. Tod, Stambaugh & Co., through Mr. Billings,
agreed to advance the money needed for these purposes, conditioned
that they were to be the exclusive agency for marketing the ores. A
so-called "sales-agency contract" was executed, which specifies the va
rious payments to be met 1:t them; provides that they are to report
sales, remit balances, and keep accounts; that they are to have com
missions and are to retain advances from the proceeds of sales.

Connected with and referred to in that contract, among the advances
to be made, were the transactions in the present controversy. Mr.
Shores held an option for conveyance to him of the fee of the mine so
leased to his company upon payment of $13,000 cash, together with
security for payment of 822,000 owing by the company for back royal
ties and labor claims. This option was deemed valuable and purchase
thereunder mutually desirable; and to that end the mortgage and
contract in suit were executed between Mr. and Mrs. Shores, of the
one part, and Mr. Billings (who acted in truth for Tod, Stambaugh &
Co.) of the other part. For the $22,000 notes were made by Shores,
indorsed by vV. H. Upham, and their application in conformity with the
option was provided for in the "sales-agency contract" above men
tioned. The contract between Mr. and Mrs. Shores and Billings pro
vided that Billings ,vas to pay the $13,000, take conveyance of the fee
to himself, retain ti+le to one-third, and convey two-thirds to Mrs.
Shores when the amount of that share in the purchase money ($8,
666.67), secured by mortgage upon her homestead, was paid up. It
further provided that Billings was to contract with the Shores Mining
Company to reduce the royalties -to be paid during the term of three
years commencing with 1897 from 50 to 30 cents per ton; and that he
was to retain and receive all royalties thereafter paid until the $13,000
and interest was paid up, such payments to apply upon the mortgage
indebtedness. The mortgage and notes for $8,666.67 were executed
in conformity with this arrangement.

These several contracts are of even date-July 23, 1897-and oper
ation under the "sales-agency contract" was carried out during the
shipping seasons of 1897, 1898, and 1899; and the findings state that
transactions thereunder continued "until about March 12, 1900." It
is further stated in the findings that the aggregate of ore sold thereun
der was 43,477 tons, yielding in gross $146,845.47; also. that royalties
were charged and entered into the sales-agency accounts for 1897,
"but no royalty was charged therein for 1898 or 1899."
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The appellee Mrs. Shores owned the mortgage premises as her sep
arate property, and thus gave the security upon which the Billings con
tract for conveyance of the two-thirds interest in the mine to her was
entered into. Her rights, both to satisfaction of the mortgage and con
veyance of that interest, if the conditions thE-reof were performed on
her behalf, are unquestionable. She was not a party to the sales
agency agreements, nor bound for the performance thereof, nor inter
ested therein beyopd such equities as were conferred by the arrange
ments, respectively, to have proceeds thereunder applied upon her lia
bility. If such proceeds accrued and the understanding of the parties
met in their application to the extent of that liability, no further ques

,tions arise und.er the issues; and the conclusions of the trial court are
well supported. The evidence upon this inquiry, direct and inferen
tial, is not only convincing, but substantially without dispute, and may
be thus summarized: '

On December 31, 1897, after the close of shipments for that season,
Tod, Stambaugh & Co. charged up in their account with Shores
Mining Company $4,830.70 as the share of proceeds then applicable up
on the $13,000, commutation of royalty, all payable under the terms of
their agreement, in 189(', "whether earned or not." This is conceded
to be the identical royalty provision made applicable for payments upon
Mrs. Shores' mortgage and contract liability_ To the extent thus ap
plied, pro rata extinguishment of that liability is found by the trial
court and undisputed. As explained in their letter of January 27, 1898,
instead of charging up the entire sum of $13,000, which was agreed
upon, Tod, Stambaugh & Co. "deemed it best for the present to charge
the royalty on the actual amount of ore shipped from the dock," and
were of opinion that such method could not "possibly disarrange mat
ters in any way."

Operations under the sales-agency contract continued during 1898
and 1899, with no friction or misunderstanding disclosed by the evi
dence, and no further account was kept of royalties; nor does it ap
pear that the matter of closing up that account and the contingent af
fairs of ~frs. Shores were referred to between any of the parties until
May, 1899. As stated in one of the findings (12) of the trial court,
Tod, Stambaugh & Co. kept an account, throughout the operations,
"in which all advances by the firm for the company, all receipts from the
sale of are, commissions, and other matters were entered, and a copy
of such account was sent to the Shores Co. each month"; and period
ical interest charges were made.

On May 16, 1899, Mr. Shores wrote to Mr. Billings, inclosing weekly
mine reports, and stating that their last monthly report was not re
ceived; also that he hoped to receive it before going "to Canada on
Saturday next," together with "a release of the mortgage on Mrs.
Shores' home and deed from you for her % of the land at mine."
On May 18, 1899, Mr. Billings answered:

"Monthly statement goes forward to-day. In regard to the cancellation of
the mortgage, it would be impossible to ha.ve this done before you go to Can
ada, but undoubtedly the papers will all be completed by the time you return.
I do not think, however, that the papers should pass until the stock pile is
weighed out. You need have no fears, however, but what the proper release
will be made all the way through."
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It further appears that Mr. Billings wired later that "the mortgage
would be discharged and papers sent within two or three days"; more
over, that the "stock pile" subsequently weighed out in the shipments
11;('01 tons, thus overrunning the mine report (referred to in Shores'
letter), which was 10,803 tons. This correspondence was followed by
the monthly statement for May, wherein the entry appears as of May
1, 1899, of "balance due for royalties on Shores' ore and interest on
same to May 1, 1899," total amount $13,000, with the balance stated
at $9,181, after charging up interest (compounded) at $1,011.70, and
deducting the amount of royalty charged up December 31, 1897, $4,
830.i'0.

The fact alone that the total of the royalty allowance which was to
apply upon the mortgage was thus charged up to the Shores Mining
Company would not amount to satisfaction of the mortgage indebted
ness. It might well have been so treated by way of advancement upon
their contract, for a reasonable time, without operating as a discharge
of ::VIrs. Shores' liability. On the other hand, her mortgage was not
made in terms applicable as security for the account of Shores Mining
Company with Tod, Stambaugh & Co. in their various transactions;
and it is obvious from al1 the circumstances that it was not so intended,
and cannot be so treated. Its payment and satisfaction was not de
pendent upon the final state of account between those parties; nor was
the appellant entitled to withhold discharge to abide such result in
subsequent transactions and accountings. The meaning and effect of
this ]Hay entry, therefore, must be ascertained in the light of the cor
respondence referred to, together with conditions then appearing, and
irrespective of subsequent and unforeseen developments.

When Mr. Billings was thus called upon to close up the side trans
actions of mortgage and mine ownership, the operation under the sales
agency agreement was about entering upon the third season, with sat
isfactory performance and results thus far, good output for the en
suing' season reported in the "stock pile," and the proceeds in sight
of a sale of 12,000 tons of ore to Cleveland Rolling Mil1 Company, on
which $13,080 was paid to Tod, Stambaugh & Co. July 11th. The
just inference from the correspondence and prior circumstances, fal
lowed by the entry in their accounts, is unmistakable, as we believe,
that Mr. Billings and his firm were satisfied, not only that Mrs. Shores
was entitled to present application of the royalty charge in payment of
her liability, but that the status of their affairs with the Shores Mining
Company justified such action on their part, and so made the entry
referred to as their acknowledgment of payment. That this was their
understanding, at least of the security of their account with the mining
company at that stage, is corroborated by the terms of their letter (in
evidence) of May 11, 1899, to Ashland National Bank, accepting an
order drawn by the mining company upon them, for payment of a claim
held by the bank out of the mining company's balance in such account.
None of the testimony is in substantial conflict with the view above
stated, and no other explanation appears for charging up the balance
of royalty and interest computations in the May statement.

¥lith the evidence thus concurring to establish that there was mutual
understanding of the parties in such settlement-and no different ver-
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sion was set up on the part of the appellant or his firm until long after
wards, when new conditions had arisen-the rights of the appellees to
the relief sought in these suits were unaffected by the subsequent trans
actions or state of accounts between Tod, Stambaugh & Co. and Shores
Mining Company. So neither the items of that account nor the amount
of unpaid indebtedness are within the present issues; nor is it needful
to ascertain whether royalty or advances were entitled to preference
under the agreements, or whether the "expenditure of a large amount
of money in exploration work, from which it received no results" (vide
apflellant's brief), was rightfully treated as advances thereunder.

Each of the decrees appealed from conforms to the fore;:;oing view,
and each is therefore affirmed.

WERTPJRN PAC. RY. CO. v. SOUTHERN P \(". CO.·

(CIrcuit Court of Appeals, Ninth Circuit. FelJruury 4, lU07.)

No. 1,326.

1. MUNICIPAL CORPORATIONS-HOUNIlARy-S,JTIP CHANNEL.
By Act Cal. May 4, 18;;2 (::-;t. lK,2, p. 1:->0, c. 1(7), incorporatIng thE" town

of Oakland, as construed by tile Supreme Court of tbe state ill CltJ' of
Oakland v. Oakland Water l,'rout Co., 50 Pac. 277, 118 Cal. 1IiO, tbe bound
.,I'V of said town on the water front, df'nned in the act as running from
the point wilerI' tbe nortlll'a"tern boundary intpl'''ect" the southerly line
of San Antonio creek or estuary; "theIH~e down the soutberly Iille of said
creek or slough to its mouth ill the bay; thence to ship cbannel: thence,
northerly and easterly by the line of "hip ehanne] to a poillt wliere the
saille bisects said northea"tern houndary line," follows the line of low
tide along the southerly "iele of the said estuary to its mouth In the bay;
thence, crossing said estuary from hl'lllliand to hetHIIanel, follows the line
of low tide in the nay of San f;'raneiseo, as it tlH'1l exi~tl'd, to its intersec
tion witb the nortlH'astprn boundary-h"hip challllcl" being construed as
meaning- the line of low tide. and the grant to the town In said act of
"tlle lands lying within the limits aforesaid lH't\Yl'l'n high tidf' and ship
channel"-Inelurjpd only tide lands lying' betwl'l'n the hkh and low tide
lines on the northerly side of the estuary and the bay front.

2. NAVIGABI,E 'VATERS-LIITORAL nIGHTS-LAW GOVERNING.
The rights of littoral owners In adjacent navigable watprs depend on the

local Jaws of the several states, subject to the paramount authority of the
United States to protect naVigation and to make iIlljJrovements in aid of
tbe same.

[Ect. Note.-For cases In point, see Cent. Dig. vol. 37, Navigable Waters,
§§ 2;;9-244.]

3. S.BfE-HIGIIT TO WHARF OUT.
At common law no rkbt to whllrf ont to na'l'i~ahlE" wllters attllrhed to

the ownership of shore lands, and such right, If it exists, must be based on
BOIlle legislation of the state.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Navigable Waters,
§ 267.]

4. SAME-MUNICIPAL CORPORATIONS-CoNVEYANCE OF LANDS ON 'VATER FRONT
-CONSTRUCTION AND EFF~;CT.

Act Cal. May 4, 1852 (S1. lR52, p. 11'0, c. 1(7). l'ntitled "An act to In
corporate the town of Oakland and to pro'l'irh' for the C'On"truc'tion of
wharves thereat," after creating the town. dl'fining Its houlJdaries, and
providing for a board of tru"tees. v('sterl_ in sueh trll~tees the power to
make, regulate, and keep In repair all wharves, drwks, etc., and further

• Rehearing denied Mareh 4, llJU7.
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provided that, "with a view to facilitate the couRtruction of wharves and
other improvementR, the lands lying within the limits uforeRaid between
high tide and ship channel are hereby granted and released to said town;
provided that said lands RhaH be retained by Raid town as commou prop
erty or diRposed of for the purposes aforeRaid." The town subsequently
granted to an individual for a term of yearR the excluRive right and privi
lege of conRtructing wharveR at any pointR within the corporate limits of
the town and the right to collect Wharfage, etc., and also sold and con
veyed in fee to the Rame perROn the landR granted to it by the sta te, "with
the right to erect wharves, piE'rR, docks and buildings nt any nIH] nlJ points
thereon, not obstructing navigation." lIeld. that such conve~'mK'e could
not be eomtrued to carry with it the exclusive right in perpetuity of con
structing wharves on the water front of the town, which was vested in the
town by the act of incorpomtion, and in aid of whicb the grant of lands
was made. hnt that sucb right wnR limited to the term expressly granted:
nor did such conveyance veRt the grantee with any right to wharf out.
beyond the boundaries of tbe lands granted.

5. ADVERSE POSf;ERf;TOX-l\ATURE OF POSRERSION-INCLORURE.
A tract of tiele lnnd. bounded on one f;irle by the shore along whieh run

railroad trncks owned by the o\vner of the tract and lying brtween a
training wall built by the United Stntes for the improvement of naviga
tion. arid a mole built out to drep wnter in a bay for the passage of rail
road tmins, with the fourth side oprn to thr bny, is not "inclosed," with
in the meaning of Code Civ. Proc. Cal. § 323, RO as to hr dremed in the
actunl possession nnd oeeupanc,v of the owner under said Rection.

[Ed. l\ote.-For cases in point, see Cent. Dig. vol. 1, Adyerse Posses
sion, §§ DD-105.]

6. ~AVIGARLE WATERS-LITTORAL RIGIITf;-CAUFORNIA STATUTES.
Civ. Code Cal. § 1014. which provides that. "where from natural causes

land forms by imperceptible de,greeR upon the bank of a river or stream.
navignble or not navignble, eitl.er hy accumulation of material or by the
recession of the strram, such Innd helongs to the owner of the bank,"
covers the whole pnhjrct of the ri~ht to alluvion in tbe state. and confines
it to that wllich rE-snlts from natural canses. llnd tOI thnt which forms on
tile bank of a river or stream. and giveR no right to accretion by. alluvion
to tI,e owner of tide lnndR l~'ing on the TIay of San 1<'ranciRco.

[Ed. :\'"otf'.-For cases in point, see Cent. Dig. vol. 37, Navigable Wa
ters, §§ 2G(',-282.]

7. CONSTITUTIONAL LAW-VF,SmD HIGIITS.
One who ae"nires title to tide law]s fl'0m the Rtate obtains no vested

right to pOf;sihle future accretion thereto wllich cannot be cut off by sub
se(]uent legis'ati1m.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 10, Constitutional
Law, § 183.]

8. SAME-TInE LANDS-CONSTRUCTION OF GRANT.
A grant by the state of CaJifornin to the town of Onkland of tide law]s,

expressly limited to landR \vithin the oo111H]al'y of the town. which on the
water front waf; fixed at the line of low tirle, estahliRhed a permanent
boundarv of sur'h lands at that line, and sllf'h hOu\H]nnr cannot he extend
ed beyond it into the waters of the bay outside of the corporate limits of
the tuwn by accretions.

Apneal from tbe Circuit Court of the United States for the Korth
ern District of California.

For opinion below, sec 144 Fed. 160.
The avpellant, the 'Western Pacific Raihvny Company, a corporation creat

ed under the laws of Califorhia, engaged in the conptruction of a railway from
Salt Lake City, in tile state of Utah. to San Francisco. by way of Oakland,
with a barge and ferry system from the city of Oald:md across the bay to San
Francisco, was, on and before January 10, 190u, in tlle possession of a certain
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tract of made land on the north side of and adjacent tn the JlOrtll .let to': 0~'

training wall, whiell is the northerly confine of the Gal,land channel 01' 8:llJ
Antonio creek at its mouth in the bllY of San }j'randi'co at the water front of
the city of Oakland. 'rile tract 80 occupied extend" a]nug said north trainill'-'
wall both east and west of a certain imaginary line wbich was e"tahlislwl1 hy
the government of tIl(> United states in 18\.18, known as tbe "United States
Bulkhead Line." At the eastel'll extremity of tIle tract there is a bend in the

north ;Jetty. TIle northern !Joundary of the eastern portion of the tract runs
parallel with the 1l0rtIJ jetty, and a bout G()() feet distn nt thereft·om. ProceediJlg'
westward, the tract gradually widens to a point nurthwesterly of the western
extremity of tlle north .i(~tty, whpre it is 1,000 feet in width. 'rile western end
of the tract is inclm'ctl by a lmlkhead wbieh extends north from the north
jetty about 1,000 feet, :lnd tllPlWC eastNly for ubout 500 feet. The whole tract
is about 1.4 miles in length. It all lies in San l~rancisco Bay below tbe or
dinary low-tidp line of the year lKi2.

On January 10, WOG, the appellee herpin, the Southern Pacific Company, filed
in the court below its hill in equity against the appellant, alleging its owner
ship in fee of all that jlnrt of the ahoye-described tract of land lying east of
the United States bulkhead line. and C'laiming the exclusive dght of access to
navigable water oypr the residue of tbe tnlet. 'rhp prayer for relief was that
the appellant, and others nunwd in the bill as defendants, he enjoined and' re
strained from occupying any part of the said tract of land, and from main
taining any railroad trlH'ks thereon or erecting any wharves, piers, or con
strnction of anJ' kind thereon, and fl'Om depositing mud or material thereon
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by dredging or otherwise, or from interfering in any way witli tiIe posses
sion and ownership of the property by the appellee, and tiIat, pending a hear
ing on a ruling ot show cause why such injunction should not be issued, a re
straining order be granted against the commission of any of said acts. On the
filing of the bill, a restraining order was issued as prayed for, and was accom
panied by an order upon the defendants in the bill to show cause upon a day
named why an injunction pendente lite should not be granted. ShOlily there
after the appellant filed its cross-bill in. the suit, alleging that it was in the
actual and exclusive occupancy of the tract of land above described, asserting
its right so to occupy the same by the consent of the city of Oakland, al
leging that it was engaged in the construction of a railway from Salt Lake to
San Francisco, and that its occupancy and use of the land were necessary
in connection with its raHway, especially for the pUl'Jl0seS of its proposed barge
and ferry system across the bay of San Francisco, and for trans-Pacifio com
merce. It alleged that the appellee had no interest in the premises, that the
appellant had instituted certain condemnation proceedings for a right of way
extending from certain lands which it owned in the city of Oakland, across and
adjoining the lands claimed by the appellee and others, to the northeastern
boundary of the tract in controverl"Y. It was further alleged in the cross-bill
that the appellee was intending aurl attempting by certain trestles and other
work to enter upon the said premises, take possession thereof for its own
purposes, and to eject the appellant therefrom. 'l'he appellant prayed that an
injunction be issued against the appellee and those acting under it enjoining
them from occupying any of said land. and from otherwise interfering there
with, pending the appellant's application for an injunction. Thereupon the
court below issued a restraining order against the appellee in accordance with
the prayer of the cross-bill, and made an order upon the appellee and the other
defendants named in the cross-bill to show cause at a subsequent date wiIy an
injunction pendente lite should not be granted as prayed for in the cross-bill.
The appellant also answered the original bill of c-omplaint, denying the appel
lee's averments of title, possession, and right of access. The appellee likewise
answered the cross-bill, denying the material avermcnts thereof, but admitting
its intention to eject the appellant from the land in controver8y, if permitted
so to do by thp court. Thereafter both applications for injunctions pendente
lite were brought on for hearing, and thereupon the court below granted the
application of the appellee for an injunction pendente lite, and denied the ap
plication of the appellant therefor, and ordered the discharge of the restrain
ing order theretofore granted to the appellant. 'l'he present appeal is taken
from the order of the court below granting the injunction pendente lite in
favor of the appellee, and against the appellant and its codefendants in the
original bill. Upon granting permission to appeal, the court ordered, pending
the appeal, a stay of its order for an injunction pendente lite. and suspendecl
jts order vacating the restraining order obtained by the appellant.

On May 4, 1852, the Legislature of the state of California incorporated the
town of Oakland by an act, the title of which was "An act to incorporate thp
town of Oakland and to provide for the con8truction of wharves thereat." St.
1852, p. 180, c. 107. The first section of the act described the boundaries
of the town as follows: "On the northeast by a straight line at right angle8
with Main 8treet running from the bay of San l!'rancisco on the north to the
southerly line of the San Antonio creek or estuary, crossing Main 8treet at a
point three hundred and sixty rods northeasterly from Oakland House on the
corner of Main and First streets as represented on 'Portol's' map of 'Contra
Costa' on file in the office of the Secretary of State, thence down the south
erly line of said creek or slough to its mouth in the bay; thence to ship chan
nel ; thence northerly and easterly by the line of ship channel to a point where
the same bisect8 >:aid northeastern boundary line." Seetion, 3 (page 181) pro
vided that the town should have the power to construct and regulate wharves,
docks, piers, and slips, and the power to authorize the construction of the
same, and contains thifl proYision: "With a view to facilitate the construction
of wharves and other imprOyelllent8, the lands lying within the limits aforesaid
between high tide and 8hip channel are hereby granted and released to said
towIl, prOVided that 8uid land shall be retained b~' said town as common prop
erty or di8posed of for the purposes aforesaid."
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On May 18, 1852, the trustees of the town by an ordinance, granted to
Horace "V. Carpentier for a period of 37 years the exclusive right and
privilege of constructing wharves, piers, and docks at any points within t~e

corporate limits of the town of Oakland, with the right of collecting dockage
and wharfage at such rates as he might deem reasonable, and further pro
vided that: "The water front of said town, that is to say all the land lying
within the limits of the town of Oakland between high tide and ship channel
as described in said v.ct, together with all the right, title and interest of the
town of Oakland therein, is hereby sold, granted and released unto the said
Horace W. Carpentier and to his assigns or legal representatives, with all tile
improvements, rights and interests thereunto belonging." These privileges
were in the ordinance granted to Carpentier with the proviso that he or his
representatives should, within six months, provide a wharf at the foot of
Main street of certain prescribed dimensions, and another wharf at the foot
of D street, and build for the town a PUblic schoolhouse. In pursuance of that
ordinance Amedee Marier, the president of the board of trustees of the town,
on May 31, 1852, executed a conveyance to Carpentier of the lands so author-'
ized to be conveyed to him; "that is to say, all the land lying within the
now corporate limits of the town of Oakland and situated between high tide
and ship channel as granted to said town and as described in the said above
entitled act." On August 27, 18fiB. the board of trustees passed an ordinance
ratifying the ordinance of May 18, 1852, and, in section 4, provided as follows:
"The said ordinance entitled 'An ordinance for the die.posal of the water front
belonging to the town of Oakland and to provide for the construction of
wharves' for the consideration therein set forth and expressed, and now in
chief satisfactorily paid and performed, and in consirteration of the premises
is hereby ratified and confirmed and the said water front of the town as there
in described is hereby granted, sold and conveyed unto the said Carpentier and
his legal representatives in fee simple forever, with the right to make wharves,
piers, docks and buildings at any and all points thereon, not obstructing naviga
tion, and to freely nse and occupy the lands herein conveyed."

The title which is asserted in the present suit by the Southern Paeific
Company is derived from these ordinances, and from a corporation created in
1868, called the "Oakland Water Front Company." On :March 25, 1834, the
town of Oakland eeased to exist, and the eity of Oakland beeame its suc
cessor as to all rights, and with the same boundaries. On August 24, 1857,
the city of Oakland brought a suit in equity again"t Horace 'V. Carpentier
and his wife to set aside the ordinances and deeds under which they claimed
title to the franchises and real estate described in the act of :May 4, 1832. The
bill alleged that the ordinanees were illegal and void, and that the deeds had
been fraudulently obtained. The prayer for relief was that the ordinances and
deeds be derlared null and void. Such proceedings were had in that cause
that, on a final appeal to the Supreme Court, It was held that the charges of
fraud were not sustained; that, if the ordinances of the board of trustees of
the town of Oakland were void, there was no occasion for the interference of
equity; and that, if they were voidable only, relief could not be had until
ef]uity was done by the party invoking it, by placing 0:" offering to plaee the
defendant in the same position which he would have ocrupied but for relying
on the acts of the agents of the town. The judgment of the court below was
reversed. City of Oakland v. Carpentier, 21 Cal. 642.

On May 14, 1861, the Legi"latnre of the state of California passed an act
(St. 1861, p. 367, e. BGO) amendatory and supplementary to the act of incor
poration of the city of Oakland of l\farch 25, ]8540 (St. ]834, p. 183. c. 73), which
provided that: "'1'he common council of the city of Oakland is herebv au
thorized and empowered to ratify and confirm any ordinanee or resoluti'on of
the board of trustees of the late town of Oakland." And further contains this
language: "And the ordinances of the board of trustees of said town are
hereby ratified and confirmed." On l\farch 21, 18G8 (St. 1867-68, p. 222, c.
230), the Legi"lature passed an act entitled "An art to enable the citv of Oak
land to settle its controversies." The entire act is in these words: "The conn
cil of the city of Oakland, with the concurrence of the mayor of said citv.
is hereby anthori7.ed and empowered to compromi"e, settle and :1(1 iust anv and
all claims, demands, controversies and causes of action in which the said city
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is Interested." This act waH pasHed to adjuHt all differences, and had nH'rc
especial reference to the construction of a {'ailroad then coming into Oaklan(l
known as the "Western Pacific Railroad," a different corporation from the ap
pellant herein.

On March 28, 1868, the Oakland Water Front Company was created, of
which Carpentier waH a stockholc1er, and on March 31, 1868, Carpentier con
veyed to the said Oakland 'Vater :B'ront Company "all of the water front of
the city of Oakland, that is to say, all the lands and the lands covered with
water lying within the limits of said city between high-tide mark and ship
channel, being the water front lands within the boundaries described and
granted in and defined by the act entitled 'An act to incorporate the town of
Oakland,' etc., and all lands, rights, privileges and franchises of every kind
and nature which have been hcretofore acquired by the Haid party of the first
part from the town of Oakland and the city of Oakland." On April 1, 1868,
a contract waH made and entered into between the Oakland Water Front Com
pany, the Western Pacific Railroad Company, the city of Oakland, Horace W.
Carpentier, John B. Felton, and Leland Stanford for conveyances to the rail
road company and the city of Oakland, and for a distribution of the stock of
the Oakland Water Front Company. and on the same day there was a further
contract between the 'Vestern Pacific Railroad Company and Stanford and
the Oakland Water Front Company, providing for the expenditure by the
Railroad Company of certain moneys within a fixed time for terminal facilities
in Oakland and the constnlction of certain buildings upon parcels of land
which were to be conveyed under the compromise, and for other matters.

In recognition of these compromises, and in further execution thereof, on
said 1st day of April, 18f>8, the said council of the city of Oakland adopted an
ordinance "for the settlement of controversies and disputes concerning the
water front of the city of Oakland and the franchises thereof and other mat
ters relating thereto," The ordinance specifically mentions the ordinance of
:'IIay 18. 1852, above referrf'd to, whereb~' was granted to Car)Jf'ntier a wharfing
franehise for 37 years and land in fee. It refers to the ordinance of August
27, 18r;~" ratifying the prior ordinance, mentions various ordinances and the
deed feom Marier, the president of the board of trustees, and declares tha't
the same "arf' hereby compromised, settled and adjusted and the said above
mentioned ordinances and eonveyance are made valid. binding and ratified and
confirmed and all disputes, litigations, controversies, and claims in and to the
franchises and property described in said ordinances and deed of conveyance
and every part thereof are abandoned and released by the said city of Oak
land to the said Carpentier and his assigns upon the follO\ving conditions, to
wit." The conditions were that Carpentier and his assigns should convpy by
proper and suffieient deeds of conveyance all the property and franchisps
mentioned and dcscribed in said OJ'dinances and deed of conveyance to the
Oakland 'Yater Front Company to be used and applied in aceonlance with the
terms, condi Lions, stipulations, and agreements contained in cprtain contral'ts
between that company and the said 'Vestern Paeific Railroad Company and
other parties bf'aring even date therewith, with the exceptions in the said
agreement specified.

On April 2. 18GS, another ordinance was passed in reeognition of compliance
with the ordinance of the day before. After acknowledging that the tcrms
and conditions of the ordinance of tlle day before had bE'en fully satisfiE'd and
complied with by Carpentier and hiR aSRigns, the onlinance declares as fol
lows: "All the ordinances and df'ed therein mentioned and describE'd are here
be fully ratified and confirmed and all disputE'S, ,~ontl'OversiE's, claims, de
mands and causes of action heretofore existing between the city of Oakland
on the one part and I-Iomce ,Yo Carpentier and his assigns on the other lmrt,
relating to the force and validity of the said ordinancf's and (]('ed are hNf'by
abandoned and releaRf'd by the Raid city of Oakland to the Sri i(l Carpentier and
his assigns, provided that nothing hcrf'in eontained shall rE'lense the right of
the city of Oakland to the reversion of the prOlWl'ty, franchisps and rights re
leased as providpd in the contract bE'tween the "'estE'rn Pncitk Hailroad COIll
pany and the Oakland 'Yater Front Company in case said city of Oakland shall
become entit]{'d to the same under said contract."

On August 23, 1883, the city of Oakland brought suit in the superior court
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of Alameda county against the Oakland Water Front Company, to determine
the ad,'erse claim of that company to the lund granted to the town of Oakland
by the original act of incorporation of May 4, 1852. 'the Oakland Water
Front Company asserted title to all lands within the boundaries of the city
of Oakland lying below the lines of ordinary high tide of the bay of San
Francisco and the estuary of San Antonio and ship channel, except a parcel re
linquished to the city of Oakland by the compromise agreement, and certain
other parcels which it had conveyed to others. The lands to which it claimed
title in that suit included the premises which are now claimed by the appellee
in the present suit as a successor in interest of the Oakland 'Vater E'ront
Company. On the trial of the case in the superior court a decree was reu
dered in favor of the city of Oakland and against the water front company.
An appeal was taken to the Supreme Court, and that court, on September 13,
1897, handed down Its decision reversing the judgment and remandin~ the
cause for further proceedings. Oakland v. Oakland 'Vater Front Co., 118 Cal.
160, 50 Pac. 277.

Joel F. Vaile and Franklin W. M. Cutcheon (Garrett W. McEnerney,
vVarren Olney, Chas. W. Slack, W. J. Bartnett, and Marcel E. Ced,
{)n the brief), for appellant.

A. A. Moore, Stanley Moore, John Garber, and P. F. Dunne (]. E.
Foulds and Wm. F. Herrin, on the brief), for appellee.

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON,
District Judge.

GILBERT, Circuit Judge, after stating the case as above, de
livered the opinion of the court.

As the appellee's title is deraigned from the grant of lands to the
town of Oakland by the act of l\1ay 4, 1852 (St. 1852, p. 180, c. 107),
it becomes necessary to ascertain the extent and boundaries of that
grant. It was a gr~nt of lands, not coterminous with, but within thc
limits of, the town of Oakland. Both the limits of the town and the
limits of the grant have been determined by the Supreme Court of
California in a case in which it became necessary to construe the grant
and the boundaries of both the town and the grant. City of Oakland
v. Oakland Water Front Co., 118 Cal. 160, 50 Pac. 277. The construc
tion placed by that court upon the language of the act of :VIay 4, 1852,
and its determination of the questions of local law involved in that suit,
must, of course, be adopted by a federal court in dealing with questions
arising under them. This rule is so well established that the citation
of authority is unnecessary. Its bindmg force and its applicability to
the present case are admitted by both parties to the controversy. The
court in that case held that the southerly line of the San Antonio creek,
intended by the act as the southern boundary of the town, was the line
of low tide, and not the high-tide line. Said Chief Justice Beatty:

"I assume, then, as a proposition thoroughly established, that the eastern
and southerly boundary of the town of Oakland extended along the line of low
tide on the estuary crossing the inlet of the eastern basin at its mouth and
continuing to the mouth of the estuary in the bay."

Having determined the southerly boundary of the town, the court
approached the question of the westerly boundary, and entered into a
discussion of the words "ship channel" as used in the description there-
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of. The question was considered at length in the opinion of the chief
justice. The scope of the discussion was premised with the following
remarks:

"'Ve must hold that 'ship channel' was a line capable of location on the
ground, and must determine where it ran. That it was a line different from
the line of high tide is rendered certain by the fact that the land grunted is
described as lying between the line of high tide and ship channel, but beyond
this it cannot be said that anything is certain."

The chief justice considered the contention of both the parties to the
cause then under consideration, in which contention both agreed,
which was that the "ship channel" referred to in the description of
the town limits was the line of three fathoms depth in the bay. This
the opinion denominated an assumption that had no tangible basis,
and said it was to be rejected, both because it was not a definite line,
and because the call for the western boundary is "thence northerly and
easterly by the line of ship channel to a point where the same bisects
the said northeastern boundary line"; whereas, the three-fathom line
does not run northerly and easterly, but runs throughout its whole ex
tent in a uniformly northwesterly direction. After alluding to the fact
that there never had been any law establishing a water front or
bulkhead line in front of the city of Oakland, the court deduced this
conclusion:

"Ship's channel comprises the waters left free to naviagtion: and, when Wt'

are required to locate its boundaril's with precision, and no artificial boundar....
has been established by competent authority, we are driven to sepk a detinite
natnral boundary. if any such may be found, and l](>re we do find such a bound
ary at the line of low tide. TIlis is a definite line, and the only ddinite liIie
beyoud the line of high tide, and my conclusion is that the line of low tide as
it existed on the 4th of ~fay, 1852, was the western boundary of the town of
Oakland intended by the original act of incorporation."

The result of the whole discussion was summed up in the opinion as
follows:

"The boundary of the town of Oakland, as defined by the aet of May 4.
1852, comniencing at the intl'rseption of the northenst line with the line of low
tide on the eastern "lide of the northern branch of the estuary, follows the liIW
of low tide on said branch to the mouth of the eastern basin, crn,;;e;; said
mouth. and continues along the line of low tide on the southern side of the
estuary to its mouth in the bay : and thence follows the line of low tide north
erly and eastl'I'ly until it interse!'ts the northeastern boundary line, as to the
location of which there seems to be no dispute."

After defining the boundaries of the town, the opinion of the chief
justice proceeds to define the limits of the grant of lanel to the town,
which grant is expressed in the following words:

"'Vith a view to facilitate the construction of wharves and other improve
ments, the lands lying within the limits afore"laid between high tide and ship
channel are hereby granted and released to the said town, provided that said
land shall be rdained b:r said town as common property, or disposed of for
the purposes aforesaid."

\iVith reference to this grant, the opinion contains the following
carefully considered language:
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"The grant to Oakland was of the lands lying between high-water mark and
ship channel within these boundaries, and therefore included nothing west of
the line of low tide on the bay front, and nothing beyond the line of low tide
on the north and west shore of the estuary. I say nothing was included beyond
this line along the estuary, because the estuary was itself a part of the ship
channel, and there waS' no part of the town between it and high tide on the
south and east side. My reason for saying that the estuary was a part of ship
channel is that it was in fact navigable, and that fact had been recognized and
declared by an act passed only one day before the passage of the act incor
porating Oakland. St. 1852, p. 182, c. 108. By this act the 'stream caBed San
Antonio creek' was declared navigable from its mouth to the old embarcadero
of San Antonio, and aB obstructions to its naVigation were forbidden. It is
true this act does not seem to have included the northern branch of the es
tuary; but, in the view I take of the matter, legislative recognition of tlie
fact of navigability was not necessary to constitute a ship channel. The fact
was itself sutficient, and the coast survey map shows that the northern branch
was navigable for every class of vessels that could go to San Antonio. Each
branch had a depth of two feet at low tide--the same as the depth on the
bar at the mouth of the estuary, which meant a depth at fuB high tide of
from seven to eight feet every 24 hours, and this was sutl1cient to accommodate
a very important traffic."

The attention of the court was directed to the doctrine of the
Chicago Water Front Case (Illinois Central Railroad v. Illinois, 146
U. S. 387, 13 Sup. Ct. 110, 36 L. Ed. 1018), with reference to the
power of the state to authorize the town to convey submerged lands
to private owners, and the opinion proceeds as follows:

"If the conclusion above stated is sound, if the grant to Oakland comprised
only the strip of land bounded by the lines of ordinary high and low tide and
extending along the estuary and bay front of the town, the case is at once re
lieved of the question so much discnssed in the argument as to the power of
the Legislature to make such a grant to a private corporation or natural per
son, and the only question to be considered is whether the state has in this
instance made the grant as claimed, for there is nothing in the doctrine es
tablished in the Chicago case to impeach the power of the Legislature of Cali
fornia or of any state to alienate tide lands-by which expression I am to be
understood as referring to those lands only which are covered and uncoveretl
by the daily flux and reflux of the tides."

And the chief justice quoted with approval the language of Judge
Sanderson in Ward v. Mulford, 32 Cal. 372, in which it was said:

"The land which the state holds by virtue of her sovereignty, as is well
understood, is snch as is covered lind uncovered by the flow and ebb of the
neap or ordillary tides. Such land is held by the state in. trust, and for the
benefit of the people."

These expressions of the opinion of the chief justice, concurred in
by two other members of the court, and supported by the associate
justices especially concurring, render it clear that the majority of the
court meant to say that the granted lands were tide lands or shore lands,
and no other lands. This is borne out bY' other expressions of the chief
justice in the opinion. He refers to the title under the grant as
"private ownership of the shore," and to the grantee as a "grantee
of shore lands," and again, arguendo, he refused to impute to the
Legislature an intention to vest the town council with authority to cut
the town off from access to the water front "by a transfer of the
whole strip of shore lands."
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The opinion of the Chief Justice was concurred in without modifica
tion or reserve by two others of the members of the court. Mr.
Justice McFarland filed a brief concurring opinion, in which he said:

"I concur in the jud~ment of reversal, and in the conclusion reached in the
opinion of the chief justice, that the grant involved in this case and the land
claimed by tbe water front company is limited by the line of low tide on the
westerly side and on the estuary, and with respect to all other boundaries, by
the lines designated in said opinion. In that view the case at bar is not with
in the Chicago case, and, with respect to the general power of the state to dis
pose of her lands lying under navigable waters within her borders, I express
no opinion."

Justice Garoutte also concurred, and said:

"The grant in this case should be confined within the smallest limits pos
sible. The state should have the benefit of all doubtful constructions in mat
ter of description, and for this reason the westerly line of the grant should be
established at the point of low tide. In this respect I agree with the con
clusion of the chief justice. * * * The views here expressed refer to tide
lands not covered by navigable waters. As to lands under navigable waters,
I leaVe the question open."

Mr. Justice Harrison, with whom concurred Mr. Justice Henshaw,
dissented, on the ground that no valid grant of the lands had ever been
made. We have, then, the concurrence of five of the members of the
court in the decision as to the limits and definition of the boundaries
of the town of Oakland and of the grant of lands to the town.

VV'e have here, then, the decision of the Supreme Court of California,
deliberately expressed in carefully chosen phrase, that "ship channel,"
as the term is used in defining the boundaries of the town, is ordinary
low-water mark; that the boundary follows the line of low tide along
the south shore of San Antonio creek, by the low tide of the bay on
the headland south of the mouth of the creek, thence across the navi
gable water of the estuary to the low-tide headland on the north there
of, and thence northeasterly by the low-tide line of the bay; and that
the grant of lands to the town of Oakland is only of the land between
high-water mark '1c1 ship channel within those boundaries. and in
cludes nothing west of the line of ordinary low tide on the bay front,
and nothing beyond the line of ordinary low tide on the north shore
of the estuary. These lines are definite and fixed and capable of as
certainment. The lands in controversy in the present suit lie entirely
without the limits of the grant to the town as it is thus judicially de
termined bv the court.

But the court below found, in the decision of the Supreme Court of
California, a meaning widely variant from this, and reached the conclu
sion that the line of low tide, which the opinion in that case declared was
the line of ship channel, did not mean the line of low tide on the bay
front, but another line lying waterward of low tide, the line of the limit
of convenient navigation from the bay, a line along the outer edge of
a certain bar lying about a mile off the mouth of San Antonio creek,
a line which is now approximately marked by the United States bulk
head line. This conclusion was reached upon a consideration of cer
tain expressions which are used in the opinion of Chief Justice Beatty,

151 l!'.-Z5
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one of which is the sentence found On page 180 of 118 Cal., page
284 of 50 Pac.: "Ship's channel comprises the waters left free to
navigation." In this the court below found support for the theory
that Chief Justice Beatty meant by the line of low tide the line at which
convenient navigation was interrupted at any stage of the tide. The
sentence was used in connection with a discussion of the San Fran
cisco beach and water lot act, to which the Chief Justice adverted in
search of an analogous use of the term "ship channe1." He found
that in that act the expression "line of ship's channel" had been used.
"Now, here," he said, "we have an indication of the meaning of the
term. The water front established by law and ship's channel are
coterminous. The line to which the city may extend its streets and
within which it may seUlots and authorize the purchasers to fill them up
and occupy them is water front, immediately beyond is ship's channe1."
And the chief justice reached the conclusion that the term "ship's
channel," so used in the act relating' to San Francisco, was intended to
include all the navigable waters of the bay outside of the bulkhead line
as then established by law. But, proceeding with the discussion, he
said:

"But this does not fully solYe the question as to Oakland, because there was
not in 1852, and neyer has been, any law establishing a water front or bulk
head line of that city. 'Ve are, however, helped this far: Ship's channel
comprises the waters left free to navigation, and, when we are required to lo
cate its boundaries with precision, and no artificial boundary has bcen estab
lished by competent authority, we are oriYen to seek. a de1inite natural Ill' 1·
ary, if any such may be found, and here we do find such a boundary at the line
of low tide. This is a definite line, and the only definite line beyond the line
of high tide, and my conclusion is that the line of low tide as it existed on
the 4th of May, 18,,2, was the western boundary of the town of Oakland in
tended by the original act of incorporation."

Nothing could be clearer, we think, than that the opinion directly
and entirely rejects the theory of navigability as the test of the position
of the line of low tide. In the case of the San Francisco beach and
water lot act there was a definitely marked line, a bulkhead line between
land and water. That was found to be the line of "ship's channel,"
within the meaning of that act. But, along the water front of the
town of Oakland at the time of its incorporation, there was no such line.
The only fixed and definite line was the line of low tide. This was
the line which the Supreme Court of California adopted, and, when
the Chief Justice said, "ship's channel comprises the waters left free
to navigation," he did not mean waters free from obstruction to navi
gation, but all the waters of the bay proceeding landward to the line
of demarcation from the land. \Ve find no warrant for holding that
any other line was intended. There was no other line.

But the decision of the court below seems to have been principally
influenced by the sentence contained in brackets in the following por
tion of Chief Justice Beatty's opinion:

"The call for the western boundary is 'tlience northerly and easterly by the
line of ship channel to a point where the same bisects the said northeastern
boundary line.' But the three-fathom line does 110t run northerly and east
erly. It runs throughout its whole extent in a uniform northwesterly direction,
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wherells, the line of low tide from the mouth of the estuary at low tide [this
point is marli:ed by the intersection of the United States government bulkhead
line wIth the jetty walls] exactly fulfills this call in the description; that is,
its course is northerly and easterly-a circumstance sufficient in itself to
counterbalance the force of the words 'thence to ship channel,' ill the previous
call."

The court below, after quoting this language, said:
"\Ve have here a positive identification of the point of d<'j)llt'tut'(' fot' the last

call of the description. namely, conullendllg at the lJOint llllll'ked by the inter
section of the United StMes government bulkhead line with the jetty walls."

'vVe are unable to agree with the court below that Judge Beatty
intended to find in the intersection of the government bulkhead line
with the jetty walls a point of departure for the last call of the de
scription, for there were two of those walls s,eparated by an interval
of 800 feet. \Ve understand the opinion of Judge Beatty to mean that
the course of the western boundary line of the town running north
easterly from low tide at the southwest corner of the town across the
mouth of the estuary is approximately marked by the intersection of
the government bulkhead line with the south jetty wall. 'vVe know that
he had before him the Cnited States coast survey map of 18;39, and it
can be seen that on that map, on the scale upon which it is drawn,
a line crossing the estuary from the low tide line of the bay on the south
side of the estuary, to the corresponding low-tide headland On the
opposite side thereof, will pass apparently but a short distance aside
of the bulkhead line where that line touches the shoal or bar off the
mouth of the estuary. It should be borne in mind that the bracketed
sentence so relied upon appears in a portion of the opinion which is
addressed to the contention presented by counsel upon both sides of
that case that by ship channel was meant the three fathom line in the
bay. In answering that contention the chief justice directed atten
tion to the fact that the three-fathom line would never run northwardly
and eastwardly according to the call of the last course, but would al
ways and uniformly run in a northwesterly direction. He was not.
in that portion of his opinion, attempting' to locate the actual position
of the line of low tide. It is true, as he said, that from the mouth
of the estuary the boundary line runs northerly and easterly. That
line is, by operation of law, the low-tide line across the mouth of the
estuary. It is not a low-tide line in fact. vVe cannot find, in this
casual, and perhaps inadvertent, expression of the opinion, an inten
tion to modify the whole purport of the decision, elsewhere so clearly
and precisely expressed in words carefully chosen, and to declare that
it does not mean what its clear import intends, but something entirely
at variance therewith. Throughout the whole discussion the chief
justice had been in search of a "definite natural boundary," to meet the
call for the line of ship channel. He found it in the line of low tide.
and said: "This is a definite line, and the only definite line beyond the
line of high tide." The line north of the estuary, which was adopted
by the court below, is not only not a definite line, but it is not a natural
line. Between it and high tide lies the definite natural line of low tide,

The appellee, while admitting that the western boundary of the tOWll
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On that map the line of actual low tide north of the estuary, as it
was in 1852, is marked "false line of 1852." It is admitted that it is
the true line of low tide of 1852, as shown by the government maps;
but it is said that the true line of low tide as the boundary of the grant
ed lands, as determined by the decision before referred to, is the line
running from "D" to "E," and that this contention is sustained, not only
by the opinion of Chief Justice Beatty, but by the decision of other
courts, citing Knight v. U. S. Land Association, 142 U. S. 161, 12 Sup.
Ct. 258, 35 L. Ed. 974, and San Francisco v. Le Roy, 138 U. S. 656,
11 Sup. Ct. 364, 34 L. Ed. 1096. This is claimed by virtue of a rule
of surveying, which is thus stated by Justice Field in his concurnng
opinion, in Knight v. U. S. Land Association:

WWhere a water of larger dimension is intersected by a water of a smaller
dimension, the line of measurement of the first crORses the latter at the points
of junction from headland to headland. The existence of tide lands in the
intersecting water in no respect affects the result."

This is the established rule of surveying applicable to affiuents or
other waters which interrupt a tide line adopted as a boundary. The
rule is to draw the line between the nearest points of land on each side
of the interruption in continuation of the general outline. But the
line crossing such intervening water, while a true boundary line, is
not in any sense in itself a tide line, but a proj ection thereof.

Nor do we find anything in the opinion in the Oakland vVater Front
Case to sustain the appellee's contention. It is said, in its brief, that:

"Judge Beatty makes the eastern and south low-tide line of the estuary
a continuous and unbroken line, despite the sinuosities of the Brooklyn Basin
and overleaping them from headland to headland."

It is true that Judge Beatty, in locating the south line of the town,
held that the line was to be carried across from hea,dland to headland
at the mouth of the Brooklyn Basin, but that is not to say that the tide
line itself crossed the water of that basin. 'What he said was that:

'''(,he boundary of the town of Oakland * '" '" follows the line of low
tide on said branch to the mouth of the eastern basin, crosses said mouth, and
continues along the line of low tide."

He thus expressly recognized an interruption in the tide line. It
is obvious that the line of measurement and location of a tide line,
when adopted as a boundary may, at points of interruption, be very
different from the line of actual tide. It was not a theoretical but
the actual low-tide line which was adopted by the court in the Oakland
'vVater Front Case as the boundary of the granted lands. This 1s
made too clear to admit of question. 'vVhen the chief justice had traced
the southern boundary to the headland, which is marked "D" on the
appellee's map, he carried it across the intervening navigable water
to the opposite headland, marked "E." This line he found to substan
tially mark the mouth of the estuary, and it is very clear from his
opinion that he considered that the estuary itself continued westward
to this point. In speaking of the navigability of the estuary, he said:

"Eaeh branch had a depth of two feet at low tide, the same as the depth
on the bar at the month of the estuary, which meant a deptll at full high tide
of fr0111 seven to ei:.dlt feet every 24 hours, and this was sufficient to accommo
date a very important tramc."
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Judge Beatty considered that the estuary extended westward at least
as far as the western boundary of the town, and, in defining the grant
to Oakland as lands including nothing west of the line of low tide on
the bay front, and nothing beyond the line of low tide on the north
and west shore of the estuary, he said:

"I say nothing was included beyond this line along the estuary, beeause the
estuary was itself a part of the ship channel, and there was no part of the
town between it and high tide on the south and east side."

It is contended that, in any view of the proper position of the line
of ship channel, the appellee has the right to wharf out to deep water
over the tide lands which it owns, and that that right is so exclusive
in its nature as to justify the court below in enjoining the appellant
from occupying the strip of land immediately adjoining the north jetty
and between the United States bulkhead line and the pierhead line.
The rights of littoral owners in adjacent navigable waters depend on
the local laws of the several states, subject to the paramount authority
of the United States to protect navigation and to make improvements
in aid of the same. It may be said, in general, that such owners have
the right of access to the channel or navigable part of adjacent waters,
unless prevented by improvements made under the constitutional au
thority vested in Congress. But the question of the right of access,
strictly so-called, is not necessarily here involved. The right which the
appellee claims, and which was accorded it by the court below, is the
right to wharf out to navigable water. At common law no such right
attached to the owner of shore lands. Gould on \Vaters, § 167; Yates
v. 1\1ilwaukee, 10 Wall. 497, 19 L. Ed. 984; Weber v. Harbor Com
missioners, 18 \Vall. 57, 21 L. Ed. 798; Hedges v. West Shore R. R.
Co., 150 N. Y. 150, 44 N. E. 691, 55 Am. St. Rep. 660. Said the
Supreme Court of California, in Dana v. Jackson St. \Vharf Co., 31
Cal. 118, 89 Am. Dec. 164:

"1\ riparian proprietor on navigable water has no right at common law to
wharf out against his own land. By the common law any erection below high
water mark, without license, is regarded as an encroachment and intrusion on
the king's ,"oil, which the king may. demolish, seize, or arrent at his pleasure."

The appellee has not acquired the right to wharf out, under the
general statute of California, providing for the exercise of that right,
and its right so to do must depend upon the construction of its title
through Cnrpentier, under the grant made to Carp.entier from the town
of Oakland, and the subsequent act of the Legislature affirming the
same.

What was the act of May 4, 1852? Its title is of significance in
construing its intent and purpose. It was "An act to incorporate
the town of Oakland and to provide for the construction of wharves
thereat." The grant of lands which it contains, therefore, must have
been made in aid of the general purpose mentioned in the title, and it
is so expressly declared. The first section of the act creates the town
and defines its boundaries. The second section (page 181) provides
for a board of trustees. The third section gives to the board power to
make, regulate, and keep in repair all wharves, docks, piers, and slips,
and also authorizes the construction of the same, and proceeds with
these words:
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"And with a view to facilitate the construction of wharves and other im
rH'oyements, the land:" lying within the limits aforesaid, between high tide and
ship channel are herpby granted and released to said town; Provided that said
lands shall be retained by said town as common prop'erty or disposed of for
tho purposes afoI'csaid,"

There is undoubtedly implied in this grant, when read with the title,
"to provide for the construction of wharves thereat," the right to
project wharves into the bay, whether within or without the corporate
limits of the town, for the purpose of reaching navigable water. Said
the court, in Langdon v. Mayor, 93 K. Y. 129-151:

"'Yater of sufficient depth to l10at vessels is an essential part of every
wlmrf, a necessary inddent thereto or appurtenant thereto, withont which
there can be no wharf and no wharfage. l'\o wharf can be defined or con
ceiYed except in connection with adjacent navigable waters."

It was in aid of this grant of the right to construct wharves that the
land between high tide and ship channel was gTanted and released
to the town, since access to deep water could only be had by passing
over the intermediate tide lands, The express grant of authority to
the town to construct wharves is the full expression of the legislative
will as to that authority, and it implies the exclusion of any such au
thority as incident to the grant of the lands which the act expressly
said was made to facilitate the exercise of the power to wharf out. It
is not to be presumed that the Legislature intended, by making the
subsidiary grant of lands, to grant therewith by inference or by im
plication a right which had already been granted and defined in express
terms,

The town, having received this right to construct wharves, and the
grant in aid thereof, adopted an ordinance for the disposal of the water
front and for the construction of wharves. This ordinance gave to
Carpentier for the period of 37 years "the exclusive right and privilege
of constructing wharves, piers and docks at any points within the cor
porate limits of the town of Oakland with the right of collecting wharf
age," etc. Section 2 of the ordinance provides:

"\Yith a view the more speedily to carry out the intentions and purpose;;
of the act of the Legislatnre passed }Iay ·1, 18G2, ,. * '" the water front
of said town, that is to say. all the land lying within the limits of the town
of Oakland between the high tide all(l ship channel as described in said aet.
together with all the right. title and interest of the town of Oaldand therein
is hereby sold, granted :lI1d released unto the said Horace ,Yo Caqlentiel' all(l
to his assigns," etc,

In this ordinance is granted to Carpentier the exclusive right to
construct 'Nharves at any-points within the corporate limits of the town,
and in addition thereto, in a separate section of the ordinance, there
is a grant of lands between high-water mark and ship channel within the
town. The rights so granted are so plain and well defined as to require
no construction, and there would be but little room for discussion as to
Carpentier's rights, were it not for the confirmatory ordinance of
August 27, 185:3, on which the appellee relies for its contention that
the town granted to Carpentier the exclusive right in perpetuity of
constructing wharves on the water front of the town. That ordinance
was passed upon the substantial performance on the part of Carpentier
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of the obligations which he had assumed as conditions of the grant.
Section 4 of that ordinance is as follows:

"The said ordinance entitled 'An ordinance for the diFposal of the water
front belonging to the town of Oakland and to 1l1'0Yide for the constl'llction of
wharves' for the cOllsideration therein set fortil and expressed and now in
chief satisfactorily paid and performed and in consideration of the premises is
hereby ratified and confirmed, and said water front of the town as tlJerein de
scribed is hereby granted, sold and conveyed unto the said Carpentier and hiS
legal representatives in fee simple forever, with the right to erect wharves,

.piers, docks and buildings at any and all points thereon, not obstructing navi
gation, and to freely use and occupy the lands herein conyeyed."

As we construe this ordinance, its effect is to ratify the previous or
dinance, and nothing more. It ratifies the grant of an exclusive
wharfing privilege for the term of 37 years. It ratifies the conveyance
of land which had already been granted in fee simple. It adds, how
ever, to the grant of the lands, "the right to erect wharves, piers, clocks
and buildings at any points thereon not obstructing navigation." 'What
was the purpose, and what is the effect, of these words? The land
having been granted in fee simple, the grant of a right to erect \vharves
and buildings thereon could add nothing to the rights which went with
the fee-simple title. It is not to be presumed that the ratifying or
dinance was intended to convey any further grant than the prior or
dinance. There was no consideration for any such further grant. It
must be clear to anyone who reads the record of these ordinances, and
the litigation which has followed, that the trustees of the town of Oak
land and Carpentier at all times supposed that the watenvarcl limit of
the grant of lands was a practicable ship channel, and that it inclucled
land lying under the waters of the bay. The town had granted to
Carpentier the exclusive right to erect wharves; piers, and docks at
any points within the corporate limits of the town, and in this or
dinance of 1853 the trustees deeIared their intention to give him the
right to erect wharves and buildings on the granted lands, with the
restriction that he should not thereby obstruct navigation. It would
seem that the expression of the right to erect such wharves and build
ings on the granted lands was set forth, not for the purpose of enlarg
ing the prior grant, but for the purpose of so restricting the right to
construct buildings and wharves thereon that navigation should not be
obstructed. When the Supreme Court of California, by the decision
in the Oakland \Vater Front Case, curtailed the grant of lands to the
line of low tide, it necessarily therewith curtailed the expressed right
of erecting wharves and buildings which were by the ordinance of 1853
permitted to be placed only on the granted lands. To say that the
ordinance of 1853 changed the grant of an exeIusive privilege, which
was limited to 37 years, into an exeIusive privilege in perpetuity, is
to say that the latter ordinance ratified only a portion of the former,
and that it vastly enlarged the prior grant by nullifying the limitation
.as to the duration of the privilege. There is a principle of construc
tion which is applicable here. Said the court, in the Chicago vVater
Front Case, 146 U. S. 468, 13 Sup. Ct. 124, 36 L. Ed. 1018;

"If there is any ambiguity or uncertainty in the act, that interpretation
must be put upon it wlJich is most favorable to the state,"
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In the Oakland Water Front Case, Chief Justice Beatty said:
"Certain it is at all times that no such downright absurdity can be imputed

to Ule Legislature as an intention to vest the council with authority to cut
the town off from access to the water front by a transfer of the whole strip of
shore land at the same time that they were charged with the duty of erecting
wharves, and when the construction of wharves was not only one of the de
clared purposes of the act, but the express motive of the grant."

In that case Chief Justice Beatty, discussing the question of the va
lidity of these ordinances of the town of Oakland, said:

"The town council was invested with power, alllong other things, to layout
str()et~1, and the plain intent of the law was that the streets of the town should
be protracted to the water front, the intervening spaces divided into blocks and
lots, and sold in suoflivisions in such a manner as to preserve to the public
ample means of access to the navigable waters of the bay and estuary and
to the municipal authorities ample space for tile erection of wharves, piers,
and docks. * * '" My conclusion upon this point is: The ordinances and:
deed of 1852-53, by which it was attempted to transfer the entire water front
to Carpentier, were wholly void,"

This conclusion was concurred in by the majority of the court. The
majority of the court held also that the legislative action of March
21, 1868, and the compromise ordinance of April 1, 1868, validated
those void ordinances and deed. Turning to the compromise or
dinance, we find that it ordains that the controversies which had there
tofore existed between the city of Oakland and Carpentier and his
assigns, relating to the validity and effect of the ordinance of 1852
and the conveyance executed by Marier, as the president of the board
of trustees, also the ordinance of August 27, 18;'53, wherein and where
by the said first-mentioned ordinance was in all things ratified and con
firmed and the said water front again granted, sold, and conveyed to
the said Carpentier in fee simple forever, "are hereby confirmed, seI
tIed and adjusted, and the said above-mentioned ordinances and con
veyances are made valid, binding. ratified and confirmed." This de
fines the scope of the ordinance of 1853, and declares that thereby the
said water front was again granted, sold, and conveyed, thus recogniz
ing the intention of that ordinance to be merely to grant again and
confirm rights already granted. If we are right in this construction
of the ordinances, as vivified by the compromise ordinance of 1868,
the wharfing privilege granted to Carpentier in 1852 is not now vested
in the appellee, but it has long since expired, and has reverted to the
city of Oakland, as the successor of the original town of Oakland.

The appellee contends that, at and before the commencement of the
suit, it was in the actual, open, notorious, adverse, and exclusive pos
session of the strip of land which is here in controversy. It claims that
it had such possession uncleI' two conveyances; the first a deed of date
October 31, 1892, which conveys the tract designated as "S. P. C. Co.
No. I" on the map which is found in the opinion of the court below,
and which is here adopted.

The description in that deed is of a tract bounded on the north
west by a diagonal line running from the corner marked "3," south
60° 08' west to the middle of ship channel; thence easterly along the
middle line of ship channel to its intersection with the westernmost
boundary line (produced southerly) of the 59-acre tract conveyed to
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the Central Pacific Railroad Company by the Oakland Water Front
Company by deed dated May iI, 1878. This description locates the
south line of the tract on a line running east and west midway between
the north training wall and the south training wall. The second deed
is of date January 8, 1903. It conveys all of the real property owned
by the Oakland "Water Front Company within the boundaries of a tract
bounded on the north bv the ;n 9-acre tract, which hac! theretofore
been conveyed to the Central Pacific Railroad Company, marked on the
map "Oakland Mole and Long "Wharf Tract," on the east and south by
the Peralta grant land and by the diagonal line mentioned as the north
west boundary of the tract marked "S. P. C. Co. No.1," on the south
by the north training wall of the San Antonio estuary, and on the west
by ship's channel of the bay of San Francisco.

It is evident that this latter deed could give no color of title to any
land westward or southward of the line of the land actually owned by
the Oakland \Vater Front Company. \Nhile the appellee does not
contend that it was in the actual physical occupancy of these lands, it
urges that the lands so describ~c! in these convevances were inclosed,
an<1 that thereby the appellee had possession of the tract in dispute at
the time when the appellant committed the acts which are complained of
in the bill. The contention is that the land was inclosed on the south
by the north training wall, on the north by the Oakland Mole, on the
east by the upland and the Peralta Street Slip, both of which were held
and occupied by the appellee, and on the west by the waters of the bay.
\Vas this an inclosure, within the meaning of section 32;3 of the Code
of Civil Procedure of California, which declares that land shall be
deemed to be possessed and occupied "where it has been protected by
a substantial inclosure"? It is not disputed that there was no fence
or wall or any mark of an inclosure along the diagonal line between
these two tracts, but deeming, as we may, the two tracts one when deal
ing with the question of their inclosure, was the whole tract within or
protected by a substantial inclosure?

'vVe find no ground for holding that the Oakland Mole is an inclos
ing wall or structure. It would convey no such idea to an observer.
It is a structure extending a long distance into the bay made solely for
the transit of trains to and from ferry boats at deep water. The north
training wall of the San Antonio estuary was made, not by the ap
pellee or its predecessors in interest, but by the United States govern
ment for the purpose of improving navigation in the estuary. It was
not intended as an inclosing wall, and there is nothing to show that
it was ever used or claimed as such. Here, then, was a tract 2,000
feet in width, lying between these two structures, which projected
out into the bay. There was nothing visible to indicate an inclosure
on either the east or the west end, save the open waters of the bay,
on the west, and the appellee's railroad tracks, on the east. It is not
to be denied that, if there had been a fence or inclosing wall on three
sides of the tract, the water of the bay would serve therewith to con
stitute an inclosure. The possession of the appellee of the upland for
its tracks and trains, and its possession of the Peralta Street Slip, sug
O"ested no occupation of the government's north training wall or adop
tion of the same as an inclosing structure.
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The appellee relies on Conroy v. Duane, 45 Cal. 597. In that case
the plaintiff's grantor had built a fence entirely around the premises
claimed, the east side of which was located in the mud flats of the bay.
The fence on that side was destroyed by a gale. The plaintiff had pre
pared to rebuild it, and for that purpose had deposited there a load of
lumber. Speaking of the original fence, the court said;

"It appears to haye been a 8uLsttlntial fenee, sufficient to turn cattle, and
inclosed the whole bloeli:. " * * \VlJether his actual possession continued
after the easterly line of fence was destroyed may possibly depend upon the
fact whether there was a natural Larrier on that side which supplied the
plaee of a fence, and rendered one unnecessary."

The court then referred to the fact that the land was a salt marsh
covered at high tide with water to a depth of two feet, inclosed on
three sides by a substantial fence, and on the fourth side by the bay
or mud flat, over which cattle could not cross, and reached the conclu
sion that there could be no doubt that it was a substantial inclosure
sufficient to establish actual possession of the premises.

The distinction between that case and the present case scarcely needs
to be pointed out. Here was a large tract fronting on the bay, north
of which was a structure not a fence, not made or used for an inclosure,
on the south a similar structure made by the government for the im
provement or navigation, on the east a line of railroad tracks showing
actual occupation of the ground on which they were placed, but sug
gesting no occupation to the west thereof, and on the west the open
waters of the bay. \Ve hold that this was not an inclosure, within
either the meaning of the Code of Civil Procedure of California or
the general law, which would be applicable in the absence of a statute.
There being no inclosure and no physical occupation of the premises,
it must be held that the appellee was not in the possession.

But it is argued that the occupancy of the appellant is a scrambling
possession, sustained by force and arms, and that it is not such a pos
session as to give it any rights. The appellee, in its bill, alleges that
the appellant and the American Dredging Company have constructed
a bulkhead, commencing at or near the west end of the north train
ing wall, and running thence perpendicularly thereto northerly about
1,000 feet, and thence at right angles easterly toward the shore, par
allel to the said training wall about 3,000 feet, and that, at the time of
the filing of the bill, said northerly construction parallel to the said
north training wall was completed as a bulkhead for about 500 feet
with piling driven for 2,500 feet or more additional still to the easterly,
and crossing the United States bulkhead line, and that this was done
to gain an actual possession and occupation upon the permanently
submerged lands in the bay within said strip of 1,000 feet, the same to·
be used for general railway purposes; that, through the inducement
of the appellant, there has been dredged and thrown upon the sub
merged lands within the inclosure so formed large quantities of earth
and sand; that the appellant and said dredging company have been
filling and are now filling the same with sand and debris and laying
railway tracks thereon, and are now constructing, partly upon the
appellee's lands and partly upon the lands to the west thereof, a rail
road track; and that the appellant is maintaining upon the land armed
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bodies of men in large numbers who patrol said track. It is not alleged
that the original entry by the appellant was with force or violence,
or that the appellee, or anyone holding under it, was ousted from the
actual possession of the premises in controversy. Under this state
of facts, it becomes unnecessary to enter into a discussion of the nature
or extent of the appellant's rights. The question here is one of the
nature of the appellee's rights, sinee it must prevail, if at all, on the
strength of its own title.

Section 1006 of the Civil Code of California provides:
"Occupancy for any period confers title sntlicicnt against all except the

state and those who have title by presel'iption, aceession, transfer, will or
succession."

The charter of the city of Oakland, adopted in 1889, imposes upon
the city the duty to "grant to any railroad company or corporation
applying therefor a franchise to lay and maintain tracks along any line
selected by the applicant," and it contains a similar provision in regard
to the duty of granting privileges under certain restrictions, for the
construction of wharves, docks, slips, landing places, ferries, ware
houses, and other property devoted to public use.

The appellee contends that by accretion the line of low tide, as it
existed in 1852, has since that date been extended to the south
and west so far as to include, at the present time, all of the land in
controversy lying east of the United States bulkhead line, and that
the land so added by accretion has become the property of the appellee,
even if the limit of its land was originally the low-tide line. The
evidence shows that the low-tide line of 1852 remained substantially
unchanged until the year 1882, and that about that time changes in its
position took place as the result of the deposit of material taken out
of the channel on the south side of the north jetty constructed by the
authority of the United States, and deposited on the north side thereof
'in the vicinity of the shoal which layoff the mouth of San Antonio
estuary, also from material dredged by the Central Pacific Company,
the predecessors of the appellee, in making a ship channel on the south
side of the Oakland Mole, a large portion of which was carried in
scows and deposited in the vicinity of the United States bulkhead
line south and west of Gibbon's Point. In addition to this a large
amount of dredging was done by private parties and under municipal
authority in and about Oakland Harbor, the product of which was
deposited in the space between the Oakland Mole and the north jetty.
From these combined causes, and perhaps others, the waters of the
bay along the shore have been filled, until, at the time of the com
mencement of the present suit, the line of low tide was as far west as
the United States bulkhead line.

"Accretion," generally speaking, is the product of gradual and
imperceptible deposit on the shore, of earth, sand, or sediment, brought
by contiguous waters, whether resulting from natural or artificial
causes, or both combined. County of St. Clair v. Lovingston, 23
Wall. 46, 23 L. Ed. 59. In that case it was said:

"In the light of the authoritie!', 'alluvion' may be defined as an addition
to riparian land gradually and imperceptibly made bJ' the water to which
the land is contiguous."
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The right of the riparian proprietor, which in that case was upheld,
was later defined, in Shively v. Bowlby, 152 U. S. 36, 1'± Sup. Ct. 518,
38 L. Ed. 331, to be "the right to alluvion or increase of the upland
by gradual and imperceptible degrees."

Was the appellee a riparian proprietor, and did it become the owner
by accretion of the land lying between the limit of its original grant
and the present line of low tide?

The appellant contends, on the authority of Dana v. Jackson Street
Wharf Co., 31 Cal. 118, 89 Am. Dec. 164, and Weber v. Harbor Com
missioners, 18 \Vall. 57, 21 L. Ed. 798, that the holder of a water lot
on the bay front of ,san Francisco Bay is not a riparian proprietor. It
may be doubted whether the doctrine of those decisions is applicable
to the present case, for the land of the appellee herein included nothing
under the waters of the bay. The appellant contends, also, that from
the evidence in the record it appears that the added land was made by
dredging, and that the deposit of material is therefore not in any proper
sense accretion, for the reason that, while the ebb and flow of the tide
may have caused its even distribution, the material so deposited was
not carried upon the premises by the water, citing the rule that the
doctrine of accretion does not apply to land reclaimed by human
agencies. In re Driveway in City of Kew York, 93 N. Y. Supp.
1107; Sage v. Mayor, 154 :-J. Y. 61-83, 4'7 N. E. 1096, 38 L. R. A.
606, 61 Am. St. Rep. 592. The appelle~, on the other hand, claims to
find in the evidence sufficient proof to sustain the theory that the
north jetty wall, and the material deposited thereat, formed with the
Oakland Mole and the shore an impounding basin, into which material
brought into the bay by the Sacramento river was carried and there
dejected, thereby producing the greater portion of the deposit. The
court below, having placed the boundary line of the granted land as far
westward as the United States bulkhead line, found it unnecessary to
discuss the question of accretion, and made no finding thereon.

\Ve need not enter into a discussion of the conflicting testimony on
this point, for in our opinion the material so deposited in front of the
appellee's land, from whatever source it came, is not alluvion, within
the law of the state of California. The Civil Coele of California, adopt
ed in 1873, under the caption of "Accession to Real Property," defines,
in section 1014, the right to alluvion, as follows:

"'Vhere from natural causes land forms by imperceptible degrees upon the
bank of a river or stream, navigable or not navigable, either by accumulation
of material or by the recession of the stream, such land belongs to the owner
of the bank, subject to any eXisting right of way over the bank."

Section 4 of the Civil Code provides: "The Code establishes the law
of this state respecting the subjects to which it relates." And it fur
ther provides that the rule of the common law, that statutes in dero
gation thereof are to be strictly construed, has no aplJlication to the
Code. Section 1014 covers, therefore, the whole subject of the right
to alluvion, and confines it to that which results from natural causes,
and to that which is formed on the banks of rivers or streams.

In Louisiana a similar statute, giving the right to accretions only
to riparian owners of land "situate on the shore of a river or other
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stream," was held not to recognize any property right in such accre
tion when formed on lakes, bays, arms of the sea, or other large bodies
of water, and it was held that the modes of acquisition of property
were limited to those so expressly prescribed, and could not be ex
tended by implication. Zeller v. Yacht Club, 34 La. Ann. 837. The
appellee argues that there is a material difference between the language
of the Louisiana statute and that of California, that the former is
more restrictive, and that the use of the word "other" therein, in
connection with the word "river," suggests that the whole statute must
refer to running water. We find no ground for this distinction. In
the California statute it is evident that the word "stream" is used in
the same sense as river, and as a more comprehensive term. The
primary meaning of stream is "a course of running water, a river,
rivulet or brook." Century Dictionary. "A stream is a river, a brook
or rivulet, anything in fact that is liquid and flows in a line or course."
French v. Carhart, 1 N. Y. 107. "Strecllll implies a continuous cur
rent in one direction." Murdock v. Stickney, 8 Cush. (Mass.) 118.
The appellee cited Fillmore v. Jennings, 78 Cal. 634, 21 Pac. 536, in
which it was said: "The case falls exactly within the terms of sec
tion 1014 of the Civil Code, which is merely declaratory of the law
as it has always existed." And it contends that thereby the court held
section 1014 to be declaratorv of the whole of the common law on the
subject of accretion. But the decision was made with reference to
accretion on the bank of a river. It is true, as said by the court, that
the section is but declaratory of the law of accretion on the banks of
rivers. The court did not say, nor is it implied in what was said, that
the section is declaratorv of the law of accretion on waters other than
those particularly mentioned therein.

In addition to the statute so enacted in 1873, as bearing upon this
question, is the· constitutional provision found in the Constitution
adopted in 1879, in which it is provided, in article 15, § 3, as follows:

"All tide lands within two miles of any incorporated city or town in tbis
state, and fronting on the waters of any barbor, estuary, bay or inlet used for
the purposes of navigation, shall be withheld from grant or sale to private
persons, partnerships or corporations."

By the act of the Legislature of March 8, 1901, section 1014 of
the Civil Code was amended by inserting therein after the word
"stream" the words "or other water" (St. 1901, p. 395, c. 157); but,
in Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478, 55 L. R. A. 833, 86 Am.
St. Rep. 257, the act was held to have been unconstitutionally adopted.

But it is said that the predecessors in interest of the appellee had a
vested right to future alluvion, acquired before the adoption of the
provision of the Civil Code above quoted and before the adoption
of the present Constitution, a right to all alluvion that might be
deposited upon its shore land in all time to come, and that this right
is sustainpd by the dictum of the court in County of St. Clair v. Lov
ingston, 23 Wall. 46, 23 L. Ed. 59. In the course of the opinion in
that case, it was said: "The riparian right to future alluvion is a
vested right. Is is an inherent essential attribute of the original prop
erty." The controversy in that case did not even remotely relate to the
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right to future alluvion, but related only to alluvion then existing. \Ve
cannot think that the court meant to announce the doctrine that the
right to alluvion becomes a vested right before such alluvion actually
exists. The language so used was quoted from the language, also obit
er, of Bullard, J., in Municipality No.2 v. Orleans Cotton Press, 18
La. 122, 36 Am. Dec. 624, in which it was said, in substance, that, if the
Legislature had attempted to declare that thereafter owners of tracts
of land fronting on a river should no longer be entitled to any alluvion
which might be formed, such act would be held unconstitutional, on
the ground that the right to future alluvion is vested.

In Pearsall v. Great Northern Ry. Co., 161 U. S. 646-673,16 Sup.
Ct. 705, 40 L. Ed. 838, the court quoted with approval from Cooley's
Principles of Constitutional Law, 332, as follows:

"Rights are vested, in contradistinetion to being expectant or contingent.
They are vested when the right to enjoyment, present or prospective, has be
come the property of some particular person or persons as a present inter
est. They are expectant when they depend upon the continued existence of
the present condition of things nntil th," happening of some future event.
They are contingent, when they are only to come into existence on an event or
condition which may not happen or be performed until some other event may
prevent their vesting."

'Within that definition of vested rights, there can be no question,
we think, that the right to future possible accretion could be divested
by legislative action. To say that one who acquires from the state
title to tide lands acquires therewith a vested right to all possible
future accretion is to impose a restriction on the power of the state
to occupy or improve for the public benefit the adjacent submerged
lands. Said the Supreme Court of Washington, in Eisenbach v. Hat
field, 2 Wash. 236-250, 26 Pac. 539, 12 L. R. A. 632:

"But appellee claims that he has a vested right to future accretion to his
land, and cites as authority to sustain his position the case of County of St.
Clair v. Lovingston, 28 Wall. 46, 28 L. Ed. 59. And the court in that case does
say that the riparian right of future accretions is a vested right. But we are
unable to see how one can have a present vested right to that which does not
exist, and which may never have an existence. It seems to us that the more
reasonable doctrine is announced in the case of Taylor v. underhill, 40 Cal.
471, in which case the court says: 'The plaintiff, as a riparian owner, has
also a right to accretions to his land, and it is said the claim of defendant
will be a cloud upon his title to sueh accretion. But, as yet, there is no
such property, and there may never be. He cannot ask the court to inter
fere in advance, and prevent a clond being cast upon his title to that which
may never have an existence.' "

The Supreme Court of Iowa, by its decision in Chicago, Burlington
& Quincy Ry. Co. v. Porter Bros. & Hackworth, 72 Iowa, 426, 34
N. VV. 286, in effect denied that the right to future accretion is a vested
right. In that case the railroad company, under a statute of the state
authorizing it to occupy without payment of damages any of the
state lands, had constructed its railroad along the Mississippi river
below the ordinary high-water mark. The defendants were owners
of the land bounded by the river. The court said:

"The lawful appropriation of the land by the Rock Island Railroad Company
{?ut off accretions to defendant's land and established a line beyond which no
right of accretion can be acquired."
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In Sage v. Mayor, 154 N. y. 61, 47 N. E. 1096, 38 L. R. A. G06,
61 Am. St. Rep. 592, it was held that, in every grant of lands bounded
by navigable waters made by the government or by the state as trustee
for the public, there is reserved by implication the right to improve
the water front in aid of navigation for the public benefit without
compensation to the riparian proprietor, and the decision in Shively
v. Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331, sustains the
power of a state to cut off, without compensation, the right of a riparian
proprietor to future accretion. We know of no decision in which this
doctrine has been questioned. If it is within the power of the state
to thus appropriate and improve tide land or submerged land in front
of a riparian proprietor, and thus deprive him of the right to future
accretion, what tenable ground is there for saying that the state may
not by a statute accomplish the same result, and for holding that
the state of California by its statute of 1872 could not lawfully make
provision, as it did, that the limits of lands owned by riparian pro
prietors of bays and arms of the sea could not be extended over the
lands then held by the state in trust for the public by virtue of any
accretion that might thereafter be deposited thereon?

We are of the opinion, moreover, that the grant made by the state
to the town of Oakland in 1852 was intended to have fixed and per
manent boundaries. The question whether a boundary of granted
lands is to be fixed or shifting is often one of intention, to be ascer
tained by reference to the nature and purpose of the grant and the
attendant circumstances. Scratton v. Brown. 4 Barn. & Cress. 485.
In Trustees of East Hampton v. Kirk, 8cl N. y. 215, 38 Am. Rep.
505, it was said:

"There may be a movnhle freehold, as when the crown grants to a subject
the soil between high and low water marlc In that cnse the grant would be
construed according to the presumed intention to convey the shore wherever
from time to time it might he. and the same construetion has been put upon
a grant by a subject to whom the title to the shore was vested."

The policy of the Legislature of the state of California with ref
erence to proprietory rights in the tide lands and flats on the bay of
San Francisco had been indicated by its act of the year 1851, known
as the "Beach and vVater Lots Act," enacted for the purpose of estab
lishing a water front for San Francisco, and adopting a line which
defined the limit to which streets might be extended and lots and
blocks laid out and sold. The title of the act in which the land was
granted by the state to the town of Oakland is "An act to incorporate
the town of Oakland and to provide for the construction of wharves
thereat." In this expressed purpose, we may find evidence of the
intention of the Legislature to fix a definite water front line. Said Chief
Justice Beatty, in the Oakland \Vater Front Case:

"One of the most important ends contemplated in the creation of the corpo
ration was the improvement of commercial facilities by the erection of conven
ient wharves along the water front. * * * What had been done in San
Francisco was, indeed, an example and a guide to Oakland in disposing of her
water front, and I do not doubt that it was the contemplation of the Legisla
ture that substantially the same course should be pursued."

The state at the time of making the grant held the title to all the
lands lying below the line of low tide.
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The Supreme Court, in Gunter v. Geary, 1 Cal. 462, said: "Below
low tide is a public highway common to all citizens." In Jones v.
Soulard, 24 How. 41, 16 L. Ed. 604, the question arose as to the
right of the city of St. Louis to accretion in the Mississippi river.
The court, while sustaining that right, based it expressly upon its
construction of the boundary line of the city, which it held was the
middle thread of the Mississippi river, and 'held that up to that line
the city was the owner of land created by accretion. In Indiana v.
Kentucky, 136 U. S. 479, 10 Sup. Ct. 1051, 34 L. Ed. 329, it was
held that the dominion and jurisdiction of a state bounded by a river
continue as they existed at the time when it was admitted into the
Union, unaffected by the action of the forces of nature upon the course
of the river. The court said:

"If. wilen Kentucky became a state on the 1st of June, 1792, the waters of
the Ohio river ran between that traet, known as 'Green RiYer Island,' and the
main body of the state of Indiana, her right to it follows from the faet that
her jurisdiction extended at that time to low-water mark on the northwest
side of the river. She succeeded to the am,jent right and possession of Vir
ginia, and they could not be affected by any subsequent change of tile Ohio
river, or by tile faet tbat the channel in which that river once ran is now filled
up from a variety of causes, natural and artificial, so that parties can pass on
dry land from the tract in controYersy to the state of Imliana. Its waters
might so depart from its ancient channel as to leave on the opposite side of
the river entire countics of Kentuc'ky, and the prineiple upon which her juris
dietion would then be determined is precisely that which must control in this
case. Missouri v. Kentucky, 11 Wall. 39G, 401. 20 L. Ed. 110. Her dominion
and ;iurisdiction eontinue as they existed at the time she was admitted into
the Union, unaffected by the action of the forces of nature upon the course of
the river."

In Shively v. Bowlby, a case in which a donation land claimant
had, while Oregon was still a territory, obtained title to land fronting
on the Columbia river the court expressly recognized that it was
within the power of Congress, if it had chosen to do so, to grant to
such settler land below hig-h-water mark, but found reason for holding
that it was not the intention of Congress to grant such right, in the
general policy of the government to hold tide lands in trust for the
future state.

Applicable to this question are the remarks of Mr. Justice Field,
in 'vVeber v. Harbor Commissioners:

"Upon the admis,:ion of California into the Union upon equal footing with
the original states, absolute property in and dominion and sovereignty over all
soils under the tide waters within her limits passed to the state with the con
sequent right to dispose of the title to any part of said soils in such manner as
she might deem proper, subject only to the paramount right of naVigation over
the waters. * * * The erection of his wharf, the obstruction to the use of
whieh is the cause of the present suit, was therefore not only an interference
with the rightful control of the city over the, space oceupied by it, but was an
encroachment upon the soil of the state, which she could remove at pleasure."

It would be subversive of the policy of the state, and the purpose
for which its title in lands below low tide is vested, to hold that the
corporate lines of the town of Oakland, a political subdivision of the
state, and the grant of lands expressly declared to be within those
limits, are not permanent, but shifting, boundaries incapable of definite
ascertainment at any time. "Because," says Dillon, "the local juris-
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diction of the incorporated place is in most ca'ses confined to the limits
of the incorporation, it is necessary that these limits be definitely fixed."
1 Dillon on Municipal Corporations, 182.

Upon the issues and the evidence, and the law applicable thereto, it
is our judgment that the court below was in error in ordering the in
junction pendente lite in favor of the appellee.

The decree is reversed, and the cause is remanded for further pro
ceedings not inconsistent with the foregoing opinion.

NA'rWNAL EXCHANGE BANK OF PR,I)VIDENCE v. UKITED STATES.

(Circuit Court of Appeals, I!'irst Circuit. January 2, 1907.)

No. 617.

1. BILLS AND NOTEs-PAYMENT ON FORGED INDORSEMENT-RECOVERY O}' PAY
MENT.

The ordinary rule is that, to entitle one who through mistake bas paid
out money on a forged indorsement of a check or other cOlllmercial paper
to recover the same back, notice of the forgery must be given to the party
receiving such payment within a reasonable time after its discovery.

[Ed. Notl>.-For cases in point, see Cent. Dig. vol. 7, Bills and Notes, §§
1272, 1273.]

2. UNITED STATES--ACTlON TO RECOVER MOXEY PAID BY MISTAKE-LACHES.

Pension checks, or warrants, issued by a pension agent of the United
States on an Assistant Treasurer, are commercial paper, and the right
of the United States to recover from one to whom such a check was
paid on a forged indorsement of the name of the payE'e is governed by
the ordinary rules applicable to such paper.

Aldrich, District Judge, dissenting.

In Error to the Circuit Court of the United States for the District of
Massachusetts.

Charles K. Cobb and Theodore F. Green, for plaintiff in error.
William H. Garland, Asst. U. S. Atty.
Before COLT and PUTNAM, Circuit Judges, and ALDRICH,

District Judge.

PUTNAM, Circuit Judge. This is an action at law, brought in the
Circuit Court by the United States against the National Exchange
Bank of Providence, in which a jury Was waived in accordance with
the statute, and the case was tried by the presiding judge on an agreed
statement. The judgment was for the United States, and the de
fendant below sued out this writ of error. The principal facts are
correctly stated ill the opinion of the learned judge of the Circuit
Court as follows:

"'l'his was a suit at law to recover back money paid by the plaintiffs to the
defendant upon pension checks bearing forged! indorsements. By the agreed
statement of facts it appCflrs that the checks were issued quarterly by the
United States Pension Agent, at Boston, between 1884 and 18D7. Some of the
persons to whose order the checks were drawn were then dead. Others were
remarried widows, not entitled to a pension. On June 18, 1897, the special
examinel' of the Pension Bureau reported to the Bureau that the indorsements
of some of the checks in suit were probably forged by Munson. On December
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18, 1897, notice of these forgeries was given to the defendant by the United
States Attorney, at Providence, and the defendant was informed that at a
proper time reelamation would be made upon it. At various dates between Feb
ruary 19 and :May 28, 1898, the indorsements upon the other checks were dis
covered to be forgeries. On July 22<1, the United States Attorney made demand
upon the defendants. The writ was dated August 27, 1901."

$:lO
Interior

W. II. ORBOR~E.
U. S. Pension Agent.

0492 B81

~o. 2U7073.

The precise form of only one of the so-called checks is shown by
the record, as follows:

United States Pension Agency,
BOf'ton, Mass., :\Jeh [) 18H2

Assistant '1'reasurer of tl1e Ulliteu States
Boston, Mass.

Pay to the order of Mahala B Jaques
Thirty-six 100 Dollars.
30

Paid l\far. 12, 1892

.-\$ST. ~rREAS., Boston.
Indorsements;

l\L\IIALA B. .JAQUES,
Payee.

M. i\l. A~GELL.

Pay Kat. Bank of the Repuhlic. Boston or order, for collection, for account
of I<'irst National Bank, Providence, H. I.

C. Eo LAPIL\M.
Cashicl',

Indorsement Guaranteed.
Nat'! Bank of the Hepublic. Boston.

This is, however, understood to be a sample of the remaining- checks.
As they were drawn by the pension agent on the Assistant Treasurer
of the United States, the question naturally arises whether, after all,
they were anything more than official warrants, a question which we
will turn to later. It will be observed, however. that no indorsement
by the Exchange Bank appears on the sample shown in the record, and
whatever indorsement there is. is simply "for collection."

The only question before us was also correctly put by the learned
judge of the Circuit Court, as follows:

"This, therefore. is the question presenteu for decision: If A. by honest
mistake pays money to B. upon a check bearing a forged indorsement, and then
A. unnecessarily and unreasonably delays to notif.\' B. of the discovery of the
forgery. can he recover batk the money paid from B. in the absence of evi
dence that the delaj7 has worked damage to B.?"

The learnecl judge said:
"Upon the whole, the authorities answer this question in the affirmative."

He added as follows:
"Negligence without resulting damage does not create an estoppel. In the

case at bar. damage was alleged, but the agreed facts contain no evidence to
support the allegation."

It is to be noted that this case does not involve the rule which arises
out of payments by a bank of checks drawn upon itself, bearing an
apparent, but forged, signature of one of its customers. It relates
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only to the demand for the repayment of money paid on account of
forged or false indorsements of signatures of individuals whose signa
tures the United States were not bound to know, as a bank is bound
to know those of its customers. It is also to be noted that there is no
suggestion made before us that either the bank in question here or the
United States have been guilty of negligence, except in the particular
to which our attention has been brought, namely, an unreasonable de
lay on the part of the United States in giving notice of the discovery of
the false signatures or forgeries.

Mr. Justice Story, in 1825, in his opinion in United States Bank
v. Bank of Georgia, 10 ·Wheat. 333, closing at pages 343 and 344, 6
L. Ed. 334, a discussion of the relations between a bank and an in
dividual from whom the bank may have received forged circulating
bills, apparently its own, and other bills or notes bearing forged signa
tures, and explaining that, under some circumstances, there is nothing
unconscientious in retaining the sums received from the bank "which
its acts have deliberately assumed to be genuine," ends as follows:

"If this doctrine be applicable to ordinary cases, it must apply with greater
strength to cases where the forgery has not been detected until after a con
siderable lapp,e of time. The holder, under such circumstances, ma;v not be
able to ascertain from whom he received them, or the situation of the other
parties may be essentially changed. Proof of actual damage may not always
be within his reach; and therefore, to oonfine the remedy to cases of that
sort, would fall far short of the actual grievance. The law will, therefore, pre
sume a damage. actual or potential, Rutficient to repel any ·claim against the
holder. J~ven in relation to forged bills of third persons, received in payment
of a debt, there has been a qualification ingrafted on the general doctrine that
the notice and return must be within a reasonable time; and any neglect will
absolve the payer from responsibility."

The concluding rule thus stated by Mr. Justice Story with regard
to commercial bills became thoroughly settled as a princip:e of law in
the United States; it being distinguished from the severer rule which
existed in England. It reaches an classes of commercial paper, and
never has been questioned by any authority in a positive way. In Bank
of Commerce v. Union Bank, 3 :N. Y. 230, ,237, decided in 1850, the
opinion rendered in behalf of the court by Judge Ruggles, relating to
the precise question we have here, closes as follows:

"In cases where no negligence is imputable to the drawee In failing to de
tect the forgery, the want of notice within a reasonable time is excused, pro
Vided notice of the forgery is given as soon as it is discovered."

United States v. Central Bank (D. C.) 6 Fed. 134:, 135, decided in
1881, was supported by the concurring opinions of Judge Butler,
district judge for the Eastern district of Pennsylvania, Judge Cad
walader, also a district judge of the same district, and Judge lVlcKen
nan, a circuit judge, all of them of acknowledged experience and
ability. The case involved some very peculiar facts, so that the ruling
was broader than anything that we are consideting here. Neverthe
less, the opinion referred to Cooke v. United States, 91 U. S. 389,
23 L. Ed. 237, in such a way as to adopt the recognition of the peculiar
rules relative to commercial paper stated at pages 396 and 397 of
91 U. S. 23 L. Ed. 237; and, what is important here, it made no ex
ception growing out of any question whether damage ensued from
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any delay in giving notice of the forgeries. There was an opinion in
the same volume by District Judge Choate, of the Southern district of
~ew York, in United States v. National Park Bank (D. C.) 6 Fed.
S52, 8;34, which sustains the position of the United States taken
before us; but it was rested on decisions none of which seem in point.
Certainly, in almost every case cited by him, if not in everyone, the
conrt, or the reporter, was particular to state that notice was given
immediately on the discovery of the forgery. Many related to the ordi
nary rule about money paid under mistake, while the rule with refer
ence to money paid out on commercial paper, like all other rules
concerning recourSe to parties indorsing such paper, has long been re
garded in both the l~njted States and England as peculiar, although,
to a certain extent, dealt with, as we have said, more sharply in Eng
land than with us.

In United States v. Clinton Bank (D. C.) 28 Fed. 357, decided in
1886 by Mr. J ustiee Brewer, then a circuit judge, with regard to the
rule whieh we maintain, the learned judge said that it seemed "to be
sustained by the common voice of the authorities." Also, we refer
to the notes made by Mr. Justice Holmes to Kent's Commentaries
(12th Ed. 18(3) vol. 3, *85, where it is stated that recovery may
be had by the holder, "provided he has given notice of the forgery
as soon as discovered." The same note makes comparison with the
more precise rule in England. Note b to page *86, which we under
stand to be the personal note of Chancellor Kent, recognizes, with
reference to negotiable paper, the same condition, namely, that "there
be no unreasonable delay after the discovery of the forgery." This
is stated unqualifiedly. So the note of the distinguished author J.
C. Perkins to Chitty on Contracts (11th Am. Ed.; 1874) vol. 2,
931, says as follows:

"But the one who has receiYcd such counterfeit bills or notes in payment
of his debt must return, or offcr to return, them in a reasonable time, or he
will forfeit his rights to recoyer the amount of them from the payer."

It is true that, in some of the decisions, the observations pertinent
to this case were not strictlv necessary, and were in a sense dicta.
Nevertheless, what we have ~ited were" the unqualified expressions of
learned and experienced judges and authors who were not using them
theoretically, but historically. Kane of them made any exception of
the kind claimed by the United States in the case at bar, namely, that
the defending bank, in order to meet the demand of the United States,
is bound to establish that it suffered detriment by the delay.

On the other hand, none of the authorities cited in behalf of the
United States sustains them. Daniel on Negotiable Instruments (5th
Ed.) §§ 1371, 1372, on which they especially rely, confirms the rule
as claimed by us. At section 1371 the author says:

"It is undoubtedly necessary that the maker, acceptor, or other party, who
demands restitution of money, paid under a wrged indorsement, or under a
forged signature of the drawer of a bill, should make the demand without
unreasonable delay."

This is the rule. At section 1372 Mr. Daniel merely adds, "But
there is high authority for the more liberal, and, I think, more just
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and wiser doctrine"; that is, the same as that claimed by the United
States. This, so far from denying the established rule, admits it, and.
it only takes cognizance of some supposed expressions the other way.
We have examined all of Mr. Daniel's citations in support of this
suggestion, and they fail therein. The first one is Parsons on Bills &
Notes, vol. 2, 598. This is probably the edition of 1879, where nothing
is stated positively. The learned author there uses the word "perhaps."
Another reference is to VVelch v. Goodwin, 123 Mass. 71, 78, 25 Am.
Rep. 24. In that case it is stated at page 71 of 123 Mass. (2f:i Am. Rep.
24) that notice was immediately given, and the opinion of the court,
at page 78 of 123 Mass. (25 Am. Rep. 24) expressly lays aside the ques
tion we have before us. In two of the New York cases referred to,
it was stated by the reporter that notice of the forgery after it was
discovered was immediate. In Third National Bank v. Allen, 59 Mo.
310, and in Iron City Bank v. Fort Pitt Bank, 159 Pa. 46, 28 Atl.
195, 23 L. R. A. 615, the question before us was in no way passed on,
nor was it in issue; and the other cases were ordinary suits for the re
covery of money paid under mistake of fact. Among the cases not
cited by Mr. Daniel, but cited to us at bar, are United States v. National
Bank of the Republic, 2 Mackey (D. C.) 2,89, and United States v.
Onondaga Bank (D. C.) 39 Fed. 259. The first of the two cases
passes with those we have already explained, because, at page 297 of
2 :Mackey, the opinion observes that the notice given "seems reasonably
prompt, unless there are peculiar circumstances in the case that made
it otherwise." In this case the defendant bank was notified within six
days after the forgery of the indorsement in question was discovered.
In the second case various authorities cited bv us are referred to,
but notice was given within three days after the' forgery or fraud was
discovered. All the court says on the point before us is that notice
was given as we have observed.

There is an allusion to this topic in Zane on Banks & Banking (1900)
271, which leaves it in precisely the same form as left by Daniel,
giving the rule as we give it, with the additional statement as to cer
tain authorities precisely as stated by him.

Some of the cases in discussing the matter differ as to the equities
under circumstances like those before us. Some hold that the loss
should be allowed to remain where it fell. However this may be,
any demand for prompt notice in cases of forgeries is wholesome.
When discovered, forgeries should not be coddled, but should be
made known, both to the public prosecutor and to those immediately
concerned; and any attempted test with reference to the question
whether the party from whom recovery is sought has suffered by
delay is wholly unsatisfactory, because the determination whether
one who has suffered by a forgery may recoup himself is more a
matter of chances, which cannot be estimated, than the result of
logical investigation of particular facts.

Consequently, if this were a case of commercial paper proper
as known to the law of merchants, and between individuals, it is.
established that unreasonable delay in giving notice after the dis
covery of the forgeries would have discharged the Exchange Bank,
without regard, ordinarily, to any question whether it suffered damage
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thereby. This, of course, is an exceptional rule, applicable to dis
tinctly commercial paper, because, with regard to liability for money
paid on a signature supposed to be genuine, but forged, or paid
under any other mistake, in ordinary transactions, it is admittedly
necessary that damage should have ensued by reason of any alleged
negligence in giving notice of the facts. In conclusion as to this
topic, the rule, as we understand it, is in entire harmony with the
fundamental principles of that portion of the commercial law which re
lates to giving parties to commercial paper notices of defaults. They
insist on promptness, but ordinarily require no proof pro or con on
the question whether damage resulted from delays.

In the Circuit Court, and also as the case was first argued before
us, no claim was made that there is any distinction arising from the
fact that what are in question here are what might be called "treas
ury warrants," instead of "checks," or from the further fact that the
party who relied on the forged or false indorsements was the United
States. The case was submitted in all respects as though the drafts
were commercial paper, and the litigation between private individuals.
In that view, the only noticeable point was that the excep'ional rule
in reference to commercial paper had been overlooked. At the con
clusion of the arguments we hesitated because we doubted whether,
in any view, the United States could lose any rights by laches, and.
again, because the payments made to the Exchange Bank were on
paper which might well be called treasury warrants. Therefore the
case was reargued, but we received therefrom little light of value.

The first doubt is met by Cooke v. United States, 91 U. S. 389, 23
L. Ed. 237, where it seems to have been settled that in the event officers
{)f the United States are authorized by statute to issue what is in
form commercial paper, and do issue it, the relations of the United
States thereto are the same as those of individuals. The other doubt
is not removed by Cooke v. United States, and it is the more serious
one. The usual rule is that when an officer of a public corporation.
be it state, county, or town, draws upon another officer of the same
public corpora'ion for the purpose of discharging a public liability,
whether the draft is by authorization of statute or by settled usage,
it is ordinarily known as a "warrant," anu is not commercial paper
in the sense of the law merchant; and no peculiar estoppel arises
with reference to it. On the other hand, with mere warrants, the pecu
liar advantages of the usual recourse to indorsers which apply to
commercial paper according to the law merchant ordinarily fail. Con
sequently the United States gain in certain respects by regarding
drafts like this in question as commercial paper-that is, as checks
while the disadvantages arising therefrom are relatively small. For
this reason, and for some other reasons, some of the statutes, if not
all of them, especially section 4765 of the Revised Statutes [U. S. Compo
St. 1901, p. 3285], describe the instruments in question here as checks.
It was apparently assumed by the Circuit Court, and it certainly was
not contravened bv the United States until we ordered this case re
argued, that the paper in suit is strictly commercial; and the same
was assumed in cases which we have cited in which the United States
were concerned. \Ve may refer especially to United States v. Central
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National Bank and United States v. Clinton Bank already explained,
in which drafts of paymasters on Assistant Treasurers of the United
States were in question.

Under all the circumstances, whatever might otherwise be our
doubts, we think we are controlled by the decisions of the ft>oeral
courts which we have cited. These, although all in the Circuit Courts,
constitute such a weight of authority, uniform for so long a period,
that we cannot disregard them.

Inasmuch as the facts in this case have been agreed to by the parties,
and a jury was waived, we are able to render a final judgment on the
record before us. Pullman's Car Company v. 1\letropolitan Railway
Company, 157 U. S. 94, 112, 15 Sup. Ct. 50~, 39 L. Ed. (j;32; l\1eyer
v. Richards, 163 U. S. 385, 415, 16 Sup. Ct. 1148, 41 L. Ed. 1!J9.
Saltonstall v. Birtwell, 150 U. S. 417,419, 14 Sup. Ct. Hm, ~7 L. Ed.
1128, is an exceptional case for the reasons stated in the opinion ren
dered by the Chief Justice.

The judgment of the Circuit Court is reversed. and the case is re
manded to that court, with directions to enter judgment for the de
fendant.

ALDRICH, District Judge (dissenting). It is at least oouldul wheth
er judgment ought to go against the g-o-vern1llcnt under the circu1llstan
ces of this case. The moment the United States had paid the Providence
Bank money through mistake upon pension checks bearing forged in
dorsements, there was created in its behalf hy operation of law the right
to recover it back. The question is, therefore. whether the United
States has lost the right. The right might be lost, perhaps, under an
effective state of facts upon the ground either of estoppel, laches,
or negligence. The majority opinion proceeds upon the idea that
the government cannot recover, because it failed upon discovery to
give prompt notice of the forgeries and make demand for repayment.
It seems to be conceded, and it is unquestionably true, that want of
prompt notice in a case like this is not governed by the peremptory
and necessary dogmatic rules prevailing in commercial law in respect
to bills and notes and other commercial paper circu!atin~ in trade.
Neither is it a case in which the government has lost its rin,-ht through
estoppel, because it is not a case where it is shown that the bank was
in any way damaged by the delay on the part of the governmcnt in
giving notice, and loss or damage is understood to be a neC'eS,1n- ele
ment of estoppel by conduct. If the government, therefore. has lost
its right of recovery, a right which at one time existed. the loss of
the right came by reason of negligence or bC'hes resting in the failure
to give notice. So it is not a case where diligence is an element of
the plaintiff's case in establishing his right, because the right of
recovery resulted by operation of law from the fact that the payments
were made upon forged indorsements through mistake, and thus
it follows, as it seems to me, that the negligence comes into the case
as an element of the defense rather than as a necessarv ele-nent in
the plaintiff's case. Delay being a matter of defense, it "is difficult to
see why it should operate to bar recovery, unless the party receiving
the money on forged indorsements has been damaged by the delay



NATIONAL EXCHANGE BANK V. UNITED STATES. 409

Again, this is not a situation in which prompt notice is required
;under commercial rules to charge an indorser, as such, upon an
instrument. The precise questions are whether laches or negligence
are imputable to the government in a case like this, and, if so, whether
a defense results upon such ground by operation of law in favor of
a party who, through his own error or mistake, has collected money
from the government upon forged indorsements upon pension war
rants or checks, and who, withuut proof of change of position or of
injury, relies solely upon failure of the government to give prompt
notice of the discovery of forgery.

I am aware that the doctrine of the old maxim, "Nullum tempus
occurrit regi," as well as the ancient and somewhat broader doctrine
that negligence is not imputable to a government, is somewhat relaxed.
Still I am not willing to adopt the idea that the authoritative de
cisions go beyond what is said in Cooke v. United States, 91 U. S.
389,398, 23 L. Ed. 237. In that case the court, after stating the general
rule that laches is not imputable to the government in its character
as sovereign. apparently so far limits the general rule as to allow
laches and negligence to operat~ upon situations involving commercial
transactions, and the exceptional rule in respect to commercial trans
actions was apparently adopted as subject to an important qualifica
tion; that is to say, that laches or negligence only operate against the
government, provided a particular official has been specially charged
with the performance of a duty which he neglects with consequent
loss. That idea seems to have been carefully safeguarded as a qualifica
tion upon the limited rule in the following paragraph on page 398 of
91U. S. (23 L. Ed. 237):

"Generally, in respect to all tbe commercial business of tbe government, if
an officer specially cbarged with the performance of any duty, and authorized
to represent the government in that behalf. neglects that duty, and loss en
sues. the government must bear the consequences of his neglect. But this
cannot happen until the officer specially charged with the duty, if there be
one, has acted, or ought to have acted."

Furthermore, I do not accept it as at all clear that payments upon
pension warrants or pension checks, if they are checks, which in a
sense relate to a government bounty or gratuity, thus presenting a
situation sui generis, should be treated as things relating to a com
mercial trans~ction, in respect to which the government comes down
from its position of sovereignty and enters the domain of commerce
within the view of the expressions of the Supreme Court in Cooke v.
United States. There are hundreds of thousands of pension warrants
or checks spreading over the entire country, which, under existing
conditions and for the convenience of pensioners, are cashed at local
banks. There is at least some shadow of duty upon the local banks
to know whether the pensioner is dead or alive, and whether the
indorc;ements are genuine or forged.

It must often happen, as is shown in this case, that payment through
mistake is in one department of the government, and discovery of the
forgery in another, and, so far as seen, it is not expressly made the
special duty of a particular official to give notice. It is difficult,
therefore, to see what particular officials ;;,re remiss. Indeed, the
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majority opinion, in the concluding paragraph upon the defense of
negligence, looks upon the question as one which would involve doubt
if not controlled bv decisions in the federal courts. It does not seem
to me that either the proposition that negligence applies as a general
;rule to government transactions of this character has been settled by
controlling weight of authority, or that it ever has been distinctly de
cided by the United States courts in a case like this that the defense
of mere government delay is an available one in the hands of a party
who shows no loss.

I will first call attention to the cases upon which the majority
opinion seems to rely. The case United States Bank v. Bank of
Georgia, 10 \Vheat. 333, 6 L. Ed. 334, related to fraudulently altered
bank notes circulating in affairs of commerce, and involved in a general
account between two banks, and therefore is not in point here.

The case of United States v. Central Bank (D. C.) 6 Fed. 134, was
not a pension case, but one involving commercial paper drawn in
favor of an individual by a paymaster in the army, presumably for
army supplies. The decision was one apparently without consideration
further than to accept the commercial situation there as controlled
by the commercial situation involved and passed upon in Cooke v.
l_ nited States.

In United States v. Clinton National Bank (c. C.) 28 Fed. 357,
the defendant pleaded a delay of 10 years after notice and loss by
reason of the delay. To this the plaintiff demurred, and the case
was accepted as one controlled by Cooke v. United States. The ef
fect of the demurrer was an admission that the bank had suffered
actual loss bv the delav.

I do not purpose to attempt an analysis of the decisions further
than to call atention to the fact that the Clinton Bank Case, decided
by -;VIr. Justice Brewer when a ~ircuit judge, was the only case in
volving a situation relating to a transaction in the nature of a sov
ereign gratuity or pension. That case was one of bounty, and per
haps stands as something in the nature of a pension rather than
something in the domain of commerce, and it is important to note
that actual loss was sustained by the bank. Loss was an important
element, and one thus making it an entirely different case from the
one at bar.

Now, on the contrary, we have the case of Lnited States v. National
Bank (D. C.) 6 Fed. 852, 854, where the exceedingly well-reasoned
opinion was by Judge Choate, in which he points out the distinction
between recovery for money paid for counterfeit money and for money
paid on fraudulently indorsed drafts, and rests the decision upon the
idea that delay in giving notice in the case of a draft for bounty is
not a complete defense if unattended with loss. The case of Onondaga
County Savings Bank (D. C.) 39 Fed. 259, was a pension case where
the payment was upon forged pension drafts, and upon full considera
tion was decided favorably to the government upon the theory that
the mistake was a mutual one where parties ,vere equally ignorant,
and thus a situation in which there was no greater obligation upon
one party than the other to discover the death of the payee and the
forgery. Judge Cox's decision also involved an examination of United
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States v. Clinton National Bank (C C) 28 Fed. 357, and United States
v. Central Bank (D. C) 6 Fed. 134, which he points out as the two
cases in which the defendant succeeded, and that in one case there
was a delay of 12 years in giving notice after knowledge, and in the
other, which was Judge Brewer's case, that there was no notice what
ever.

The case of United States v. National Bank of the Republic, 2
Mackey, 289, 296, in the Supreme Court of the District of Columbia,
1S likewise useful, because it points out the distinction between different
kinds of negotiable commercial paper in respect to which the reason
for notice is to charge in contract upon the instrument or indorse
ment, and situations like this, where the recourse is to recover money
paid under mistake, where the right rests more upon equitable grounds.

Query whether the doctrine of imputable government negligence
does not depend more upon the question whether the subject-matter
of the check or treasury warrant relates to a purely sovereign act,
or, on the other hand, to something within the domain of commerce,
than upon the mere form and transaction of the check or warrant
itself. The subject-matter of Cooke v. United States, which was treas
ury notes circulating as commercial paper, was something clearly in
the domain of commerce, and query, whether the medium adopted by
the government for distributing the pension fund is not something
relating to a pure act of sovereignty. Apparently a question like
that involved in this case has not yet been dealt with by the Supreme
Court. Surely Cooke v. United States does not deal with any such
question, because it expressly limits itself to situations where the gov
ernment comes down from its character as sovereign, and enters
the domain of commerce.

It would be an inequitable hardship upon the government, thus dis
charging a beneficent obligation under circumstances necessarily af
fording a field of opportunity for deception and fraud difficult to dis
cover under the inherent defects of government agencies resulting
from lack of direct individual or official responsibility, to apply the
equitable doctrine of laches as a defense in favor of a party who had
received money from the government on forged indorsements, and
who had not been damaged by the delay in ascertaining the fact of
the forgery and giving immediate notice, and it would be an unneces
sary and unreasonable legal hardship upon the government, under
such circumstances, to have a hard and fast rule that delay shall
be an available defense in behalf of one who has not been damaged.
At least, in such a sui generis situation, in order to make delay an
available defense, it should be incumbent upon a party to show that
he has suffered some damage. From the very nature of the situation,
in affairs of government, there must necessarily be more delay than in
ordinary commercial affairs, where the discovery and the duty are
direct and individual, and in such government situations a defense
dpon the ground of negligence shoulCl depend upon showing that the
party has suffered loss or inconvenience.

The delay here was not very considerable, and surely not so much as
to create a defense upon the ground of laches; and query, it not
being a situation governed by commercial law, whether the delay was
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,sufficient under the circumstances to become an available defense
upon the ground of negligence.

But, quite aside from the question as to how far negligence in re
spect to sovereign acts is imputable to the government, it is well to
consider the effect of mere delay in other and different situations
without proof of resulting loss. Daniel on Negotiable Instruments,
at 1372, in dealing with questions relating to commercial paper,
asserts the reasonableness of the wiser and juster doctrine that mere
space of time is not important, provided loss or inconvenience does
not result.

Where money is paid by mistake upon forged instruments in trans
actions not governed by legal rules in respect to general negotiable
paper, the right of recovery seems to be accepted as one immediately
attaching by force of law, and the delay in giving notice is generally
accepted as a matter of defense to be set up against recovery, and
its effectiveness as a defense seems to depend upon loss. This being
so, the burden would seem to be upon the defendant to show the
loss. Under such circumstances mere lapse of time and mere delay
without prejudice are often spoken of both in England and in this
country as of little consequence (18 Am. & Eng. Encyc. 101, note 4;
5 Cyc. 547 [c], and note 42), and injury is often accepted as an ele
ment of the defense which prevents recovery by reason of failure to
act promptly in giving notice (5 Am. & Eng. Encyc. 1069, notes 1, 2).

In the Circuit Court, before Judge Lowell, this case was decided
for the government upon the ground that delay unsupported by proof
of loss was not a defense. Numerous authorities are cited in the
opinion of that court. 141 Fed. 209. Quite likely some of the author
ities which relate to situations where prompt notice was necessary to
create liability may seem not to support the proposition. But such a
situation is not at all like the case at bar. If the defense prevails here,
it is upon the severe ground that the government has through delay
forfeited an existing right created by law from the mere fact of pay
ment upon forged paper under a mistake, and the forfeiture will be
made to operate in favor of one who has not shown that he was injured
by the delay; and query whether such an inequitable and embarrassing;
.rule in sovereign affairs would not be too arbitrary and abstract in
its application to a government, which in its character as sovereign is
endeavoring to distribute something in the nature of charity.

GOLL v. UNITED STATES

(United states Circuit Court of Appeals, Seventh Circuit. January 2, 1907.)

No. l,2D5.

1. CouRTS-JURISDHYrION OF FEDERAL COURTS-SPECIAL TERM OF DISTRICT
OOURT-CRllUNAL JURISDICTION.

Under Rev. St. § 581 [U. S. Camp. St. lDOl, p. 477], which provides that
special terms of any District Court may be ordered by the district judge,
and that "any business may be transacted at such special term which
might be transacted at a regular term," a district court has jurisdiction
at a special term to try a defendant on an indictment returned at a
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previous regular term, and it is not necessary that the order for the special
term be incorporated in the record of the case to show such jurisdiction.

2. BANKS AND BANKING-PROSECUTION FOR FALSIFYING BOOKS OF NATIONAL
BANK-EvIDENCE.

On the trial of a defendant charged as an officer or agent of a national
bank, under Rev. St. § 5209 [D. S. Comp. St. 1001, p. 3497], with having
made false entries in its books in the accounts showing the indebtedness
to it of other banks, periodical statements taken from the bank's files and
purporting to have been rendered to it by such other banks, and which are
shown to have been under the defendant's charge, are aumissible in evi
dence, and they may also be iUentified by employiis of such other banks as
having been made under their direction and duly sent by them, and their
correctness verified by reference to the books of such banks, which are
in evidence and used in connection with such books 1'01' convenience of
reference, as evidence of the true state of the account between the two
banks.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 6, Banks and Bank
ing, § 975.]

3. SAME-INSTR"CCTIONS.
Instructions given and refused on the trial of a defendant charged as an

officer of a national bank, under Rev. St. § 5209 [D. S. Compo St. 1001,
p. 3497], with misappropriation of its funds and with making false en
tries in its books considered, and the charge as given held correct and
to cover fairly such of the requested instructions refused as were proper
and applicable to the evidence.

4. CRIMINAL LAW-REVIEW 1:"1' ApPELLATE COURT-HARMLESS ERROR.
Where a defendant in a criminal case is convicted on a number 01'

counts and given concurrent sentences, none of which exceeds the limit
which might be imposed on anyone count, an error in the admission of
evidence or in the instructions relating to one or more of the counts, but
not to all, is harmless.

[Ed. ~ote.-For cases in point, see Cent. Dig. vol. 15, Criminal Law,
§§ 3143, 3161.]

In Error to the District Court of the United States for the Eastern
District of Wisconsin.

'L'he plaintiff in error was convicted of several offenses, charged under see
tion 5209 of the Hevised Statutes [D. S. Compo St. 1901, p. 3497], in 19 several
counts of the indictment, and was sentencccd thereupon to an imprisonment for
10 years, such sfmtence and judgment to "be conccurrent, and not cumulative."
Reversal of the judgment is sought upon numerous assignments of error, many
of which are plainly without merit and are not referred to in the brief or
argument at the bar. The assignments which appear to be relied upon are
sufficiently mentioned and discussed in the opinion.

The indictment as filed consisted of a number of counts which were nailed.
Several counts ("\mrging embezzlement and several for misapplication of hank
funds were in the ease as submitted to the jury, but were excluded from the
verdict, so that acquittal resulted thereunder. Of the 19 counts upon which
the verdict found the accused guilty, eaeil charged an offense committed as
"cashier, assistant eashier and clerk" of a national banking association, known
as the "First National Bank of MilwaUkee," respecting tile funds or credits
of such bank. Four of these counts (3, 5. 20, 26) aver tIlat he willfully mis
applied tile funds of the bank, with intent to defraud. Fourteen of them
(4. 9, 17, 18, 22. 27. 28, 80. 81. 82, 3:J. 84. 35) aver that he unlawfully causell
false entries to be made in tile books of the bank, with intent to defraud and de
ceiYe. The remaining count (19) named in the verdict avers the unlawful mak
in,!!; and drawing of a bill of exchange, without authority and with intent to
defraud.

Of the first-mentioned counts for misapplication of funds, No.3 reads as fol
lows: "And tlle grand jurors, aforesaid, upon their oatil. aforesair'!. do fur
ther present: That one Henry G. Gall, late of the said Eastern District of
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Wisconsin, on the 7th day of December, A. D. 1904, at the city of Milwaukee
in said district, was then and there the cashier, assistant cashier, clerk, and
agent of a certain national banking association, the First National Bank of
Milwaukee, theretofore duly organized, established, and then and there existing
and doing business in the city of Milwaukee, county of Milwaukee, in said
district, under the' laws of the United States; and that on the said 7th day
of December, A. D. 1904, at said city of Milwaukee in said district, the said
Henry G. GoIl, by virtue of his said office as said cashier, assistant ~ashier,

clerk, and agent, and while he was employed therein,as aforesaid, had in his
possession and under his control in said bank certain moneys of the said
banking association, to a large amount and of great value, to the grand jury
unknown, but exceeding the sum of twenty thousand dollars, then and there
being; the particular kinds and descriptions of which last-named money the
grand jurors aforesaid ,have no means of knowing, and therefore cannot
set forth; that on the said 7th day of December, A. D. 1904, the said Henry
G. Goll, at the city of Milwaukee, in said district, and within the jurisdictIon
of this court, and as such officer o,f such 1<'ir8t National Bank of Milwaukee,
and so, having in his possession the moneys aforesaid, did knowingly, will
fuPv. unlawfully, aml feloniouf:ly. and with intent to injure and defraud the
said banking association, and Fred Vogel..Jr., Charles Pfister, George P. Miller,
and divers other persons whose names are to the grand jurors unknown. then
shareholders of said banking association, namely, the First National B:mk of
11iJwaukee, transfer and pay over, and cause to be transferred and paid over, to
one Gordon Bigelow, late of the said Eal'tern District of 'Visconsin, from and
out of the moneys of the said banking association, the First National Bank of
Milwaukee, then and there 1'0 in his control as aforesaid, the sum of twenty
thousand dollars, for the personal use and benefit then and there of the said
Gordon Bigelow, and the same not theri and there being in any wise a debt or
obligation of the said First National Bank of )1i!waukee, and in no wil'e for
the purposes, uses, and benefit of the said banking aSl'ociation, and no wil'e in
the regular course of business of said bank, and without auy consideration
whatE'Ver therefor passing to the said banking- association, and the same being
80 paid without any authority whatsoever therefor from the board of directors,
and without any proper authority, and thl:' said Gordon Bigelow being ther~

and there In no wise entitled to E·ueh payment, and the same being in no wise
made on aecount of any debt, obligation, or liability of said First National
Bank whatsoever; and that thereby the said Henry G. Goll, as such cashier,
al'sistant cashier, clerk, and agent aforesaid, then and there, to wit, on the said
7th day of December, A. D. 11104, at the city of l\lilwaukee, in said district, hy
means of the payment aforesaid, in manner and form aforesaid, did willfully,
wrongfully, and feloniously misapply the said sum of t,venty thousand dollars
<)f the moneys of the said l'irst National Bank of Milwaukee, with intent then
.and there on the part of him, the said Henry G. Goll, to injure and defraUd
the said banking association, and Fred Vogel, Jr., Charles Pfister, George P.
l\liller, and divers other persons whose names are to the grand jury unknown,
then shareholders of said banking association, namely, tire First National Bank
{if Milwaukee, contrary to the form of the statute in such case made and pro
vided, and against the peace and dignity of the lJnited States of America."

Count No.4, for the making of false entries, reads as follows: "And the
.grand jurors, aforesaid, upon their oath aforesaid, do further present: That
Henry G. Goll, late of said district, on the 8th day of December, A. D. 1GUq, at
said district being then and there the cashier, assistant cashier. and clerk of a
certain national banking association, then and there known and designated as
the 'First National Bank of Milwaukee,' whieh said association had been there
tofore created and organi7.ed under the laws of the United States, and then
}llld there existing and doing a banking business in the city of Milwaukee, and
'?Qunty of Milwaukee, in said district, under the said laws of the United States,
did knowingly and unlawfully make and cause to be made in a certain book
then and there belonging: to, and in use by, the said banking association in
transacting its said banking business, and then and there designllted and known
as 'General Ledger No. 18---1904,' and upon page 388 thereof, under the page
heading, 'Security Bank of Minnesota, Minneapolis,' the sallie being one of the
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pages In, and a part of the account of a certain banking association of Minne
apolis, Minnesota, doing business under the name of Security Bank of Minne
sota, Minneapolis, and in column headed 'Dr.' a certain entry of said date in
figures as follows, to wit: '10,000,' and which said entry, so as aforesaid made
in said book, then and there purported to show, and did in substance and effect
indicate and declare that the said First National Bank of Milwaukee had then
paid to, for, and upon the account of the said Security Bank of l\Iinnesota, Min
neapolis, the sum of ten thomand dollars, with which the a(X'Ount of !'laid
Security Bank of Minnesota, Minneapolis, with the First ~ational Bank of
Milwaukee should be then and there charged. And the grand jurors, aforesaid,
upon their oath, aforesaid, do further say: That the said entry, so made as
aforesaid, was then and there, false in this, namely: That neither moneys,
funds, or credits, nor collectively such, in the sum of ten thonsamI dollars, nor
approximately such amount, had been then paid by the said 1"irst National
Bank of Milwaukee to, for, or upon account of the said Security Bank of Min
nesota, Minneapolis, with which the account of said Security Bank of Minne
sota, Minneapolis, with tbe Fir'st National Bank of Milwaukee. shoulll be then
or there charged, as he, the said Henry G. Goll, then and there well knew:
and that the said false entry was then aIHI there made and caused to be made
by the said Henry G. Goll, he then being tben and there such cashier. assistant
casbier, and clerk, as aforesaid, with tbe intent tlwn and there on the part of
him, the said Henry G. Goll, to deceive the other ofIicers of tbe association, to
this grand jury unknown, and to deceive any agent who might be thereafter ap
pointed by the Comptroller of the Currency to examine the affairs of said as
sociation, contrary to the form of the statute in sneh case malIc and provided.
and against the peace and dignity of the Unit('d State~ of Ameriea."

Count No, 19, for drawing a false bill of exe-hange, is as follows: "And the
grand jurors aforesaid, upon their oath aforesaid, do fnrthee present: That
on the 17th day of September, A. D. 1D04, Henry G, Goll, late of the city of
MilwaUkee, in said disteict. was then and there eashier, assistant eashier, cieri"
and agent of a certain national banking association, to wit, til(' First ~ational

Bank of Milwaukee. in the state of 'Vise-onsin, in said distriet, thel'('tofore duly
organized and established, and then existing and doing business at the city 0'[

Milwaukee, county of Milwaukee, in the distriet and state aforesaiu, under the
laws of the United States; and that the said Henry G. Goll, on the said 17th
day of Septemher, A. D. 1904, at the city of :\Iilwaukee, in said district. and
within the jurisdietion of this court, did then and tIlerI', as being such cashier.
assistant cashier, derk, and agent of such hanking association, then and there
with intent to injure and defraud the said banking association and I<'red Vogel.
Jr., Charles Pfister, George P. Miller, and divers othee persons whose nanH'H
are to the grand jury unknown then shareholders of said banking association,
knowingly, unlawfully, and feloniousiy draw. and cause to be drawn, a certain
cashier's check and bill of exchange of said banldn,g association without au
thority from the directors of said association. and without any proper anthor
ity whatsoever; tlJat is to say. a certain eashier's eheck and bill of exchange
of the said banking association, bearing date September 17, 1904, and num
bered 2,G83, upon the said l<'1rst National Bank of Milwaul;:ee, for the sum of
twenty thousand dollars ($20,000) and payable to the order of the Mllwaukee
National Bank, the same being then and there a banking association doing
business in the said city of Milwaukee, and such cashier's cheek and bill of ex
change aforesaid being then and there signed, 'Henry G. Goll, Asst. Cash.'
That the aforesaid cashier's check and bill of exchange waH not so drawn, as
aforesaid, for the use, benefit, interest, or any purpose of said First National
Bank of Milwaukee whatsoever, and was in no wise drawn in the course of
business of said First National Bank of Milwaukee, and was in no wise drawn,
as aforesaid, on account of any debt, obligation, or liability of said First ~a

tional Bank of Milwaukee, and was so drawn, as aforesaid, by the said Heney
G. Goll, as such cashier, assistant cashier, clerk, and agent. without anj- con
sideration whatever therefor paid, or passing to said First l\ational Bank of
Milwaukee, as he, the said Henry G. Goll, then and there well knew, and was
so drawn by him, as aforesaid, knowingly, for the purpose of fraudulently, fe
loniouslj', willfully, and unlaWfully misapplying, and causing to be l11isap·
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plied, the moneys of the said First National Bank of Milwaukee for the per
sonal debt, use, and benefit of some person, or persons other than the said First
National Bank of Milwaukee, to the grand jury unknown, contrary to the form
of the statute in such case made and provided, and against the peace and dig
nity of the united States of America."

Such circumstances in evidence as are deemed material for the purposes of
review are stated in the opinion.

Aaron Heims and VV. 1:1. Rubin, for plaintiff in error.
H. K. Butterfield, for defendant in error.
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

SEAMAN, Circuit Judge, after stating the facts, delivered the
opinion of the court.

The bill of exceptions discloses, in substance, that the evidence waS
voluminous and tended to establish all the offenses charged in the sev
eral counts upon which the plaintiff in error was convicted. Certain
deductions from the evidence are stated, without stating the specific
testimony, except on the part of four witnesses introduced for the
prosecution, namely, Bird, a bookkeeper of the bank; Van Dyke, a
bookkeeper of National City Bank, New York; Dean, a bookkeeper
of National Bank of Commerce, St. Louis, and Lewis, a bookkeeper of
Security Bank of Minnesota, Minneapolis-each in reference to trans
actions involved under one or the other count. These facts appear,
however, and are t~ndisputed: That defalcations in the funds of the
First National Bank of Milwaukee "amounted to about $1,500,000,"
which were primarily chargeable to Frank G. Bigelow, the president of
the bank; that the plaintiff in error was the assistant cashier, having
charge of the entries, accounts with other banks, and transactions
involved under the various counts in question, which entered into such
defalcations; that he made and directed false entries in the books of
the bank, and charged and falsified the statements of account with
other banks, tending to cover up and accomplish the defalcations, to
the extent averred in the c0unts, respectively. The active participation
of the plaintiff in error in each of the transactions charged is not only
established, but undenied; and the bill of exceptions states, in effect,
that the evidence tended to establish his knowledge of each misapplica
tion and falsification so charged and his fraudulent intent. This evi
dence is met only by the testimony on the part of the accused that he
acted under the direction of Bigelow, the president, "and without any
knowledge of their wrongful nature"; and in reference to various
transactions of false entries, credits, or drafts in favor of one Gordon
Bigelow, that all were under such direction and made by him in good
faith. That the evidence was strongly indicative of a practice on the
part of the accused in misapplying the funds of the bank and making
false entries to conceal such frauds cannot be doubted under the recitals
of the proof.

Upon the sufficiency of the evidence to support the verdict against the
plaintiff in error, under each of the 19 counts named therein, no ques
tion arises. The objections which are pressed for reversal are (1)
want of jurisdiction for trial at the term designated; (2) alleged errors
in permitting certain witnesses "to testify to the correctness of state-
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ments of account prepared by other persons"; (3) alleged errors In

refusing instructions requested on bchalf of the accused.
1. The challenge of jurisdiction is plainly untenable. The objection

raised below was that, the indictment having been returned at a "regu
lar term," the court was without jurisdiction to summon a jury for trial
at a "special term," or "to try a criminal cause at any special term."
Section 581, Rev. St. U. S. [U. S. Compo St. 1901, p. 417], expressly
provides that special terms of District Courts may be ordered by the
district judge, "and any business may be transacted at such special
term which might be transacted at a regular term." The act of 1870
(Act June 30, 1870, c. 175, 16 Stat. 171), creating the present judicial
districts of 'Wisconsin, alike provides that the "Circuit Court or Dis
trict Court" for either district may "order special terms, and order a
grand or petit jury, or both," and "at such special terms shall have all
the powers that they have at a regular term appointed by law." Either
provision clearly meets the objection which assumes the term to be
special, with no challenge of the assumed order therefor. The further
contention for reversal, because no order for a special term was in
corporated in the present record, is without force, as there was no call
for or reference to it in the trial court.

2. The objections to the testimony of Van Dyke, Dean and Lewis,
who were bookkeepers, respectively, of banks sending the periodical
statements of account in question to the First National Bank of Mil
waukee, appear to rest on a misconception, as we believe, of the rules
of evidence applicable to such cases. The statements were produced
from the files of the above-named bank, as sent from the respective
correspondent banks. Each witness identified the statement as made by
his bank and under his direction, when forwarded in due course; and
upon reference to the original books of entry-which were in court
and introduced in evidence-verified their correctness. Such testimony
was admissible, within the rule upheld by this court in Brown v.
United States, 142 Fed. 1,5,73 C. C. A. 187, and authorities there cited.
The statements were in most, if not all, instances, traced to the posses
sion and manipUlation of the plaintiff in error-while all were within his
charge-and identification alone was sufficient for introduction in that
aspect of the case. For all other purposes they were admissible for
convenience in reference to and connection with the books of account,
which were in evidence with no objection raised; were not conclusive
of the correctness of any item therein, but open to examination and
verification on reference to the books in evidence. \Ve are satisfied
that no error was committed in the reception either of the testimony
of these witnesses or of the statements referred to.

3. The alleged errors for denial of several instructions requested on
behalf of the accused are more difficult of solution, as the issues were
complicated and the instructions to the jury were necessarily extended
to cover the various phases of fact and intent. The trial was protracted,
requiring a con-,plete chain of proof under each of the counts submitted
to the jury, and instructions thereupon to govern the jury in just con
sideration of each element so introduced, under the strict rule of bur
den upon the prosecution to establish both commission of the act
charged and criminal intent therein for conviction. In this view, ex-

151 E'.-27
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amination of the full instructions which were given impresses us with
their general fairness and clear definition of the above-mentioned rule,
so reiterated under the various phases of the inquiry, that no room
appears for misunderstanding the requirement of proof beyond reason
able doubt, not only of the fact that the frauds and misapplication of
funds charged were committed by the plaintiff in error, but that the
fraudulent purpose was understood and intended by him. •

On behalf of the plaintiff in error numerous paragraphs of instruc
tions were requested, many of which were given in the language of
the request, while others were given with needful qualifications.
Others were plainly unauthorized, and complaint is not urged for
their rejection. The following are the instructions requested and not
given in the language of the request, upon which error is assigned:

"(a) I'f the jury find, upon a careful consideration of the evidence, that it
fails to show any motive on the part of the accused to commit anyone of the
crimes charged against him, this is a circumstance which the jury may con
sider in connection with all the other evidence in the ease in making up their
verdict.

"(b) Before the jury can convict the defendal)t upon any count of the In
dictment in this case, it must appear from the evidence, beyond a reasonable
dOUbt, that the defendant, and not some one else, committed the offenses
charged In the indictment, or in one or more counts of the indictment.

H(C) If anyone of the jury, after having considered all the evidence in this
case and after having consulted bis fellow jurymen, should entertain a rea
sonable doubt of the defendant's guilt, then the jury cannot find the defend
ant guilty.

"(d) Unless each of ~-ou is convinced beyond a reasonable doubt of the
guilt of the defendant of the offenses charged in some one or more counts of
the indictment from the evidence in the case, then you should not convict him.

"(e) The court charges the jury that each juryman must separately be sat·
isfied, beyond a reasonable doubt and to a moral certainty, that the defendant
committed one or more of the offenses charged in the indictment before they
can find the defendant guilty.

"(f) If you believe from the evidence that the defcndant was informed by
the president of the First National Bank of Milwaukee that arrangements
had been made by Gordon Bigelow by which he, Gordon Bigelow, was to be
given credit for a larger amount than appeared on the credit side of his ac
count, up to a certain amount, and that, under such circumstances, defendant
made the entries of snch credits in good faith, and in the belief of his rigbt to
UO so, such entries were not false entries within the meaning of the statute,
and he was not guilty of a violation thereof, in making tbem.

"(g) If you believe from the evidence that defendant was informed by the
president of tbe First l'Iational Bank of Milwaukee that arrangements bad
been made by which he was to be given credit for a larger amount than ap
peared on the credit side of his account, up to a certain amount, then, if un
der such circumstances defendant made entries of such credits in good faith,
and in the belief of his rigbt to do so, they were not false entries within the
meaning of the statute, and he was not guilty of a violation thereof, in making
them.

"(h) If you find that some or all of the acts with which defendant is charged
in the indictment in this case were done honestly and without any intent to
defraud, although done without a proper exercise of judgment and discre
tion, then as to such acts you will find him not guilty.

"(I) The burden of proof in this case is upon the United States, and con
tinues throughout the case until the United States bas shown by the evidence,
to the exclusion of a reasonable dOUbt, that the defendant is guilty.

U(j) The prosecution is bound to make out the offense as charged, both aR
to the falsity of the entries and the intent with which they were made, beyond
a reasonable doubt; and, if the proof leaves a reasonable doubt upon your
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minds, either as to the falsitr of the entries or as to the defendant's fraudu
lent or criminal intent in making them, he is entitled to a verdict of acquittal
at your hands.

"(k) Burden of proof throughout the trial is upon the United State". All thp
presumptions of law, independeut of the evidence, are in favor of innocence,
and everr person is presumed to be innocent until he is proved guilty. If upon
such proof there be reasonable doubt remaining, the accused is entitled to
the benefit of it by an acquittal; for it is not envugh to establish a probabil
ity, arising from doctrine of chances. that the fact charged is more likely to be
true than the contrar.r, but the evidence must establish the truth' of the fact
to a reasonable and moral eertainty, a certainty that convinces the umlerstand·
ing and satisfies the reason and judgment of those who are hound to act can·
ReientiouslJ' upon it."

\Vhile the various propositions thus requested were withheld from
submission in the terms selected by counsel, the fair import of each was
clearly incorporated in the instructions, in so far as applicable to the
case. These references and remarks upon them are deemed sufficient:
The inquiry of motive (request "a") was not involved under either
count, with the acts of the accused not onlv established, but confessed;
and the inquiry of knowledge and intent ,,~as not dependent upon mo
tive. As previously mentioned. the jury were instructed that the proof
must establish commission of the offense bv the accused beyond rea
sonable doubt, and the further words reqtiested. "and not ~some one
else" (request "b"), were neither needful nor applicable under the tes
timony. The instructions were that the jurors must be convinced be
yond reasonable doubt. and that "a juror in a criminal case ought not
to condemn unless the evidence excludes from his mind all reasonable
doubt." So the cornplaints for denial of requests "c," "d," and "e" are
unfounded, in any view of either proposition as a charg'e to the jury.

In reference to the testimony of the plaintiff in error that he acted
under directions of the nresident of the bank, and in good faith, in all
the matters charged. t11e jury were instructed, in substance, that ir
regularities, unless they amount to willful misapplication or acts in
good faith, do not subject the officer to criminal liability; also, that
directions of the president would not shield him in the commission of
frauds upon the bank "if he had just reason to know that such trans
actions were in fact fraudulent"; also, they were reminded of the con
tention of the accused "that he was not aware of the frandulent charac
ter of the transactions," and ,vere "to consider that and weigh it for
what it was worth." While the converse propositions were not direct
ly given, under requests "f" and "g." as to directions of the president
cbserved in good faith, we are not satisfied that either was needful in
view of the repeated cautions in the charge of the court thereupon.
Assuming, however, that the plaintiff in error was entitled to such
specific instruction when requested, and that the refusal was erroneous.
the requests are limited to the subject of extending credits to Gordon
Bigelow and to Frank G. Bigelow, and are not applicable to the 14
counts for false entries included in the verdict. As the judgment is
concurrent upon all counts, the error thus assumed would not be preju
dicial as to such counts and cannot affect the judgment. Brown v.
l'nited States, 142 Fed. 1, 7, 73 C. C. A. 187, and cases cited.

The request marked "h" was covered by the instruction above men-
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tioned; and requests "i/' "j," and "k," as to the burden 0'£ proof, were
completely met by the repeated instructions on that behalf.

Error is assigned for omission of the court to give an instruction
requested in these words:

"The law not only presumes that every person Is Innocent until he Is proved
to be guilty, but the law also presumes that a person has a good character and
reputation for honesty."

It is stated, however, in the bill of exceptions, that this request was
marked (with others) by the court to be given; that all so accepted and
marked were handed to defendant's counsel before delivering the
charge, requesting that they call the attention of the court thereto in
case either was omitted; that the above-mentioned request was inad
vertently omitted; and that counsel for defendant, "being occupied in
making notes" of the charge, "did not call the attention of the court to
such omission until after verdict." If the instruction were proper or
material in any sense, error is not well assigned for the omission, as
no timely exception was preserved, even if the request were not, in
effect, witharawn.

Upon consideration of the record and each of the various assign
ments, we are of opinion that no reversible error appears. Other as
signments than those specifically mentioned may justly be passed over
without comment; and the judgment of the District Court is affirmed.

KLEIN et al. v. UNITED STATES.

(Circuit Court of Appeals, Second Circuit. January 30, 1907.

No. 71.

POST OFFICE-USING TIlE MAILS TO DEFRAUD-CRIMINAL PROSECU'I'ION.
A verdict finding defendants guilty on a charge of using the malls ID

furtherance of a scheme to defraud held sustained by the evidence.
rEd. Note.-For cases In point, see Cent Dig. vol. 40, Post Office, §§ 84

BG.]

In Error to the District Court of the United States for the Western
District of New York.

£. Vol. Norris and Dolson & Dolson, for plaintiffs in error.
Lyman K. Bass, for defendant in error.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

PER CURIAM. We have carefully examined the record in this
case. and also the briefs and the statement of Braman, and are entirely
satisfied that the judgment of conviction should be affirmed. The
main contention of plaintiffs in error is that the proofs did not war
rant a verdict of guilty. On the contrary, it is, in our opinion, difficult
to understand how any other verdict could have been rendered; in
deed, the documentary proof alone, the authenticity of which is not
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disputed, would by itself be well-nigh sufficient to demonstrate the
existence of a "scheme to defraud."

The exception to refusal to strike out the answer to a question put
on cross-examination of one of the witnesses for the prosecution is
unsound. The question and answer were:

"Q. If you put a man on the road, and pay hIm a salary of $18 and ex
penses, not to exceed $20, or $38, and you sell at 40 per cent. orr, do you
know how much you would make as a jobber, selling that grade of goods? A..
That can't be done."

The an~wer was plainly responsive; and it was certainly competent
and matenal to show that the defendants fixed a rate of discount which
made it impossible for the persons whom they induced to enter into
the contracts complained of to sell the goods which they thereby
agreed to dispose of. But, if this were not so, any error in this partic
ular ruling is immaterial, because elsewhere in the record precisely the
same testimony appears without objection, elicited on cros~-examina

tion of the same wit"ess for the prosecution.
The exception to refusal to charge that a certain deposit of $.'')0 un

der the same contract would under certain circumstances become a
trust, and not be due until the contract was complied with, is unsound.
That was a matter with which the jury had no concern, and it has no
bearing on the question whether the scheme set on foot by defend
ants was in fact one to defraud.

The judgment of the District Court is affirmed.

TEXAS & P. RY. CO. v. MODAWELL.

(CIrcuIt Court of Appeals, Fifth CircuIt February 12, 1907.)

No. 1,579.

1. RAILROADS-INJURY TO PERSON ON TRAOK-GROUNDS 011' LIABILITY.
The only duty owing by a rallroad company to a trespasser on Its

tracks, away from a public crossing, is, at the most, to do all It reason
ably can to prevent Injury to such trespasser after discovering hIs peril.

[Ed. Note.-For cases in poInt, see Cent. DIg. vol. 41, Rallroads, § 1238.]

McCormick, Circuit Judge, dissentIng.

In Error to the Circuit Court of the United States for the Eastern
District of Louisiana.

This was an action brought by George W. Modawell agaInst the Texas &
Pacific Railway Company to recover damages for an injury whIch he sus
taIned by being run oyer by the cars of the defendant company while walking
along its track In the parish of Pointe Coupee, La., near Morganza station.
An extract from the plaintiff's declaration will show hIs case as presented
to the court: "Your petitioner shows that the said railroad company was
at the time constructing a roadway from New Hoads to Torras station, In the
parish of Pointe Coupee (making all embankment and placing thereon crul:l8-
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tieS and rails, on which to run their trains); that- the road was In course of
construction, the ties and rails having been laid from New Roads to above
Morganza station; that the said company was at the time filling In the
roadbed with 'earth and was running construction trains over same; that
an emban.km~nt of earth about 21h feet high was on either side of the rails;
that ~'our petitioner was walking on the track oil his way home; that said
roadway was used by the general public; that a construction tra-In drawn by
engine No. 117, consisting of a number of fiat cars loaded with earth, passed
up llbove the Fordoche or Morganza crossing; that your petitioner seeing the
said train coming stepped oft' of the track permitting sallie to pass, that he
stepped back upon the track and eontinued to walk on sallle on his way hOllle;
that he was at the time near the station of the Texas & Pacific Railway in this
said parish and .k,nown as Morganza station, and also near the railroad crossing
known as Fnrdoche crossing; that the said construction train passed up above
the said station, passed the public crossing, and a few moments later re
turned down the traCk, running backwards on their way to the New RoadS
station; that the said engine No. 117, with cars attached and running back
wards, ran into him fro III behind;. that he had no warning of the approach of
the train until same was upon hini· that he at once jumped oft' of the tracl;:,
falling upon the embankment of earth on the side of the track; that the loose
earth caused him to sIlp back, and his left foot was run over by the said
cars and engine, and that same was crushed by the said cars and engine of
the said Texas & Pacific Railway. Company."

In his testimony on the trial of the case the plaintiff said: "It was at
Morganza, Pointe Coupee parish, in the afternoon between sundown and near
dark. I had been working the whole day and was walking along the track.
"' ... ... It was, I think, the Hth of December, 1901. * "' ... And I started
back home and met the train and stepped oft' of the track, and it passed, and
I stepped back on the track again, and it came back, backing backwards, and
it run onto me before I knew it. I just heard hel' rumblings, looked back, and
jumped on-there was lin embankment of earth at the side where I jumped.
'l'hey were preparing to raise the roadbed, and I jumped off and fell back,
and one foot was crushed off." The witness then stated, "It was just a
little before dark," but was "tolerably light," and you could see or diseern
objects. He tIlen stated that it was only a few moments after the train met
him when he stepped oft' of the track until it came back. The cars were so
near him when they came back and he jumped from the track that he threw
out one hand and canght against the car. Another man named Sanchez was
with him when he jumped oft' on one side, and "he jumped tIle otIler way and
was not Ilurt." l!~urther on in hIs testimony, on cross-examination, the plain
tift' said: "Q. Now, you say ~'ou jumped? A. Yes, sir. There was an em
bankment of earth on either side of the tracl;:, Q. How was that embank
ment out there? A. Unloaded from fiat cars. Q. \Vhat were they going to
do with it? A. I think preparatory to raising the roadbed. Q. You are a car
penter, and I suppose you understand that this earth is taken on fiat cars,
then it is plowed oft' on both sides of tIle track, and then they jerk the track
up and slide dirt there and put the track baeI( on this concrete. That is what
they were purposing to do there? A. Yes, sir. Q, Then, this day, on each
side of the track there was a mound which had to be in that shape--conical
hand't it? lIow high was that? A. Well, I did not notice. I suppose some
where near two feet high. Q. Soft dirt, or had it been there a good while?
A. It had been settled down. It was tolerably hard, but slippery. Q. Slip
pery? A. Yes, sir. Q. You say when you jumped you got clear oft' the track.
Is that right? A. I jumped to jump clear oft' the traCk, and my foot slipped
on that embankment right by the track, and my foot was caught by the car."

Tbe above fairly presents the facts and circumstances connected with
the accident to the plaintift'. The trial of the case resulted in a verdict for
the plaintift', and the ease is here on exceptions to instructions given and re
fused in the Circuit Court.

Charles P. Cocke, for plaintiff in error.
M. T. Hewes, for defendant in error.
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BefOl'e PARDEE and McCOR:vIICK, Circuit Judges, and NEW·
MA:N, District Judge.

NEWMAN, District Judge (after stating the facts). The ex
ceptions in this case raise the important question as to whether the
court erred in instructing the jury in this case as follows:

"Therefore, the main questions for you to dedde are whether the railroad
was at fault in the lllllnner in whieh it operate(l its train on the occasion In
qUl?stion; whether that fault-if there was fault-was the prOXimate cause
of the injury; whethel' the plaintiff contl'ibuted by his negligence to his in·
jury; and whether, en~n if the plaintiff was himself at fault and negJigent,
and thereby helped to bring about the injury, the defendant railroad company
could by the exercise of due eare and diligenee have ayoided the accident. If
it could haye done so and did not do it, it would be liable."

And in refusing to give at the request of defendant's counsel the
following:

"Under the circumstances of this case, the plaintiff being a trespasser upon
the tracks of the railroad company, it owed him no duty except to exercise
proper care to endeavor to save him from injury after his presence on the
track and his peril were diseoYered."

And also the defendant's request as follows:
"The bunlcn is on the plainti!",' to ]jrove to yon by a prepolHlNance of erellibl(~

evidence three things, to wit: (1) 'l'bat he was diseoYered hy the defendant';;
employes in a position of peril; (2) that he was (liscoven'd in time for the
injury to have been averted by the ('x('l'('ise of reasonable ('arc on the part
of the defendant's Clnployes; and (B) that defenllHnt's said employe,s failed to
use reasonable care and diligence to avoid the injury aftcr discovering the
plaintiff's peril, notwithstanding that tlwy had time and opportunity to usc
such care. Palling to prove to your satisfaction allY one of these three
things, the plaintiff is not entitled to reeoyer in this ease."

Other requests along the same line were made raising the question
stated above as to whether the defendant company owed the plaintiff
any duty except to do what it could to avoid injury after his peril was
discovered.

The learned judge trying this case in the Circuit Court based his
ruling, which resulted in his charge as given above, and in refusing
to charge as stated, on the case of Turnbull v. New Orleans & C. R.
Co., 120 F. 783, 57 C. C. A. 151. Decisions of courts must always
be taken, to some extent at least, in connection with the facts in the case
decided. The Turnbull Case was one of injury to a child eight years
of age, at a public crossing; and that there is a marked difference
between that case and the instant case, where a man of mature years
was walking along the track of a railroad company away from a cross
ing, is apparent. In the Turnbull Case, in the opinion by Circuit
Judge :McCormick, this language was used:

"After a careful examination of a number of reeent dceisions of the courts
of highest authority and of the most approved text writers, we conclude that
the requested eharge was not too broad, and was not mis\(,ading, and tha t
the excerpt from the trial judge's general charge does not fully state the
true rule, but omits to instruct the jury that, if the lllotoneer ought to have
discovered the danger of the ehild in time to save it, he could recover. not·
witbstanding his own contributoQ" negligence."
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Undoubtedly, if a motoneer, operating a street car approaching a
public crossing of a street, ought to have discovered the peril of a
child eight years of age On the crossing in time to save it, the company
would be liable. Approaching a street crossing where people at any
time are liable to be and almost certainly are, is an entirely different
thing from running a railroad train along the track in the country away
from crossings, and where the engineer in charge of and operating the
train has no re<\son to expect the presence of persons on the track. In
the first instance, the person is where he may lawfully be; in the
second instance, he is clearly and under all the authorities a trespasser.
We think the rule is too well settled in the courts of the United States
to be now questioned that the only duty owing by a railroad company
to a trespasser upon its tracks away fr0111 a public cro,sing is, at the
most, to do all it reasonably can to prcvent injury to such trespasser
after discovering his peril. Seme of the cae., h lel that the only
duty is that of ordinary care to prevent injury; but the 1110st extremc
view that can be taken of the adjudged cases is that the employes
of a railroad company should do everything they reasonably can to pre
vent injury after discovering the trespasser's presence on the track.

In the case of Sheehan v. St. Paul, etc., Ry. Co., 7G Fed. 201, 22 C.
C. A. 121, in the opinion by Judge Seaman, the question here involved
is discussed in this way:

"What is the duty which a railway company owes to a trespasser on its
tracks, and how and when does the duty arise? The decisions upon tbis sub
ject uniformly recognize that the trespasser cannot be treated as an outlaw;
and, at least, that, if wantonly injllred in the operation of the railroad, the
company is answerable in damages. Clearly, then, an obligation is p}a('ed
upon the company to exercise some degree of care when the danger becomes
apparent. Is it, however, bound to foresee or assume that rational beings
will thus enter as trespassers in a place of dunger, and to exercise in the
running of its trains the constant vigilance in view of that probability which
is imposed for public crossings? There are cases which would seem to hold
this strict requiremeut (see note 1, Thompson, Kegligence, 448; Railroad Co.
v. St. John, 5 Sneed (Tenn.) 524, 73 Am. Dec. 149; but. by the great preponder
ance of authority in this country and in England, the more reasonable doc
trine is pronounced in effect as follows: That the railroad company has· the
right to a free track in such places, that it is not bound to any act or serv
ice in antil'ipation of trespassers thereon, and that the trespasser who ventures
to entf'r upon a track for any purpose of his own assumes all risks of tbe
conditions which may be found tlwre InclUding the operation of engine and
cars. * * * The obligation of the company and its operatives is not, then.
pre-existing, but arises at the moment of discovery, and is negative in its
natllre--a duty, which is common to human conduct, to make all reasonable
effort to avert injury to others from means whieh can be controlled."

To the same effect are Singleton v. Felton, 101 Fed. 526, 42 C. C.
A. 57; L. & N. R. Co. v. McClish, 115 Fed. 2G8. 53 C. C. A. GO; Cleve
land, etc., R. Co. v. Tartt, 64 FecI. 823, 12 C. C. A. G18; Id., 99 Fed.
369, ~9 C. C. A. 568, 49 L. R. A. 98. In St. L011is, etc., Rv. Co. v.
Bennett, 69 Fed. 525, 16 C. C. A. 300, the rule on the subject is
stated in the following language:

"The only duty which a railroad company owes to those who, without Its
knowledge or eonsent, enter uJlon its tracks, not at a crossing or other like
public place, is not wantonly and uunecessarily to inliict injury upon them
after its employes have discovered them. It owes them no duty to keep a
lookout for them before the.y are discovered, because the.y are unlawfully up-
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on the tracks, and the railroad company is not required to watch for violations
of the law."

Mention has been made here of the case of Inland Seaboard Coast
ing Co. v. Tolson, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270, as
announcing a doctrine in line with that held by the trial judge to be
applicable in this case. In the Tolson Case, the plaintiff had his
foot crushed between the timbers of a wharf by the violent striking
of a steamboat against the wharf while touching there to receive freight
from him, and the questions of negligence, contributory negligence,
and secondary negligence on the part of the defendant arose. That
nothing was decided in that case differently from the rule as stated
above will be apparent from an extract from the opinion by Mr. Justice
Gray as follows:

"Jt was argued tlJat this instruction was inapplicable, because tlJere was
no evi,]ence that the defendant knew the peril of the plaintiff, or had either
tinw or opportunity, by the exerdse of any degree of care, to guard against
it; that if his negligence consisted in standing in a dangerous position too
neal' t he edge of tile wharf, the defendant was not bound to anticipate his re
ma inillg in that position; but that his ner:ligence in fact consisted in placing
his loot between the flooring and a fenfler pile, whieh the defendant could
not have lle('n aware of or guarded against. It is true that the instruction
IT·ll'd no! Hppl.\', and therefore could nor. b(' under:'tood by the jury to apply,
to tile latter alternative. But upon the question of the plaintiff's position and
attitnde the c"illenee was conflicting: and it was indisputable that the steam
hoat was apI,roal'iling the wlmrf at his call, and for the purpose of receiving
freight from his hands, an.d that lJ(·r pilot and officers saw him as he waited
on the wharl'. The jury might well he of opinion tha t while there was some
negligence on his part in standillg wlIPre and as he did, yet that tim officers
of the boat knew just wlwre and how lIP stood, allfl mi~lJt lJn\'e a\'olded In
jurill~ him if they had used reasonable care to prf>vent the steamboat from
strildn~ the wharf with unusual and Ullllecessarv violence. If suell were the
facts. the defendant's negligence was the Ill'oximilte, direct, and efficient cause
of the injury."

Reference is also made to the case of Railroad Co. v. Ives, 144 U.
S. 408, 12 Sup. Ct. WiD, 36 L. Ed. 48.i, which was a case of a person
injured at a street crossini; in the city of Detroit. and that fact dis
tinguishes it clearly from the case now under consideration. The dis
tinction between the case of a person crossing' a street railroad or a
steam railroad track at a public cr}ssing where the pers:m has a right
to be and may be expected to be, and that of a trespasser wa:k1l1g along'
the tracks of a railroad company where the person has no right to
be and cannot be expected to be, cannot, we think, be too strongly em
phasized; for, in the one case he is exercising a lawful right, whether
carefully doing so or not, in the other, he is doing what he may not
rightfully do, at least, without taking the risk involved.

In some jurisdictions, but not many, it is held that the duty to tres
passers is to do all that can reasonably be done to prevent injury after
their peril is discovered, or "in the exercise of ordinary and reasonable
care it should have been discovered." Even this rule, if assented to,
wonlel have required a modification of the charge of the trial judue.

The charge on the precise point in issue here was "whether, ev~n
if the plaintiff was himself at fanlt and ne~li~ent, and thereby helped
to bring about the injury, the defell(hnt railroad company c""lrJ bv
the exercise of due care and diligence have avoided the accident."
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This cl~a:ge omits to state ~ither that the duty arOSe after the peril
of the Injured person was chscovered or, in the latter view of the law
we have referred to, "bv the exercise of ordinary care could have been
discovered." \Ve hold, however, that the correct' doctrine is, as
supported by overwhelming authority, certainly in the courts of the
United States, that the only dutv the railroad company owed to the
plaintiff in this case, he being clearly a trespasser, was to do all that
reasonable care and prudence would suggest, under the circum
stances, to avoid injuring him after his presence on the track and his
peril were discovered.

The charge failing entirely to present this view to the jury, and the
trial judge having refused, although specially requested, to present
it, we think there was error which requires that the judgment of the
Circuit Court should be reversed, and a new trial gTanted, and it is
so ordered.

McCORMICK, Circuit Judge (dissenting). The eminent judge
before whom this case was tried in the Circuit Court had presided
in that court on the trial of the Turnbull Case, and he has placed on
record his "reasons for refusing new trial" in this case. It seems to
me that these reasons have not been duly considered by this court, and I
therefore set them out in full as stated by that distinguished judge as
follows:

"The court's rulings at the trill I, complained of by the defendant company,
were, in view of the' facts in th is case, correct and in strict conformity with
the doctrine set out in the opinion of the Circuit Court of Appeals for this
('in·uit. in the cllse of Turnhull v. N. O. & C. R. R. Co.. 120 Fed. 78B, G7 C.
C. A. 151. It was there plainly held, on a full and careful review of the an
thorities, that, notwithstanding the old, rule as to contributory negligence, a
plaintiff who is guilty of the want of ordinary care contributing to his in
jury may still recover from the df'fendant, if the defendant might nevertheless
have avoided the injury by the exercise of ordinar~' care on his part; and
that when the defendant is driving an instrument of danger, such as a rail
way train, or is doing something of such a nature that, unless extreme caution
is used, it is likely to lead to mischief, the law conforms to the dictates (}f
humanity, and enforces the plain obligation or moral duty to keep constant
lookout and to exercise unremitting diligence. In the Turnbull Case it was
also plainly held that the defendant operating a dangerouOl instnunent (an
'electric street car, in that case) was responsible notwithstanding the defense
,of contributory negligence, although the defendant's servant did not in
fact discover the danger to the plaintiff's child in time to avoid injuring
him, provided he could have discovered the danger in time by the exercis(~

<of reasonable care. In fact, this was the crucial point in the case, the trial
jndge having conceded and charged that if the danger was discovered in
time by the defendant's servant, the plaintiff eould recover notwithstanding
contributory negligence. The Court of Appeals distInctly held that the de
fendant was liable, regardless of the defense of contributory negligence, if thl~

defendant's servant, for WhOlll it was responsIble, ought to have discovered
the danger in time and did not do so.

"It was argued at the trial of this cause on behalf of the defendant rail
['oad company that the Turnbull Case is not authority in this case, because it
did not deal with an accident occurring on the private right of way of a
steam railroad company where persons, as It was claimed, are trespassers,
but that the 'rnrnbull Case dealt with an accident on the tracks of a street
railway, in the public streets of a city, where the injnred jH'rSOn was not a tres'
[laSser. Rut it is unquestionably dear that the 'l'Ul'l1bull Case made no such
distinction. All the propositions therein are stated broadl~' and without re-
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striction. In the Turnbull Case. the appellate court approved the case of Mc
Clanahan v. V., S. & P. R. R., 111 La. Ann. 782, 35 South. 90'2, involving an
accidental killing on the defendant's right of way, the facts of that case being,
in my opinion, much weaker against the defendant than the facts in this
case. In the McClanahan Case, McClanahan was lying across the railroad
track, intoxicated. The train was running front end forward. It had a look
out, the engineer, who discovered McClanahan, but not quite in time, and
who made all reasonable efforts to save him. It was held that McClanahan
was not a trespasser, and that his heirs could recover.

"As to the suggestion of defendant's counsel that the Turnbull Case did not
in fact present the question of contributory negligence, because It Involved a
child who was not In law chargeable with negligence and not an adult, as
in this case, It may be said that the opinion in that case, while stating that
the 'last chance' rule 'especially arises In favor of children, the aged and
infirm,' does not in any way limit or restrict the doctrine to such persons.
'I'he entire reasoning of the opinion plainly applies to all persons. Saying
that the rule applies especially to certain persons cannot, by any process of
logical reasoning, be underRtood to mean that it applies only and exclusively
to those persons. The injured person In the Turnbull Case waR a child over
eight years old, bright and intelligent, and there is not even an intimitation by
the Court of Appeals that, as matter of law. he was not chargeable with neg
ligence. The action was twofold. The father sued as the child's heir for tlw
child's suffering; and the father also sued for the injury cauRed to himself
by the death of his child. As it was proven that the child died instantly, the
case failed on the proof as to the first cause of action and, therefore, the
child's negligence, which concerned only that part of the case, became imma
terial. However, the court submitted the first cause of action to the jury.
leaving them to pass on the question of contributory negligence vel non of
the child, with proper instructions as to the measure of care to be applied to
a child. The second cause of action (that is. the father's personal claim for
damages) was also submitted to the jury, leaving them to pass on the question
of contriblltory negligence vel non of the grandfather of the child, who waR
in charge of the cIJild at the moment of the accident. 'I'his involved no ques
tion of imputed negligence. For it Is not to be doubted, I believe, that a
fatber suing for damages for his own benefit. because of his child's death, is
chargeable with his (the father's) own and his agent's negligence contributing
to the death. The grandfather, as a witnesR for the child's father. testifierl
that holding the child by the hand, he walked up to the railroad track, looked
in the direction in which tIJe car came, saw no car. though his eyesight wus
,good and there were no obstacles to prevent him from Reeing, and yet, that
instantly upon his stepping on the track, he was knocked down by a car and
the child killed by It. The entire matter on both causes of action was sub
mitted to the jury.

"By thuR referring to the facts In the Turnbull Case. it Is plainly shown
that even though all the evidence was not before the Conrt of Appeals, the
contentions in this ease that the Turnbull Case is not applicable are \vithout
force, and that as in that case it was held that the trial court committed re
versible error in refusing to charge that the father could recover notwith
standing the' defense of contributory negligence, even if the motoneer did
not discover the danger of the child in time to avoid the accident, provided
the motoneer ought to have discovered the danger in time-then, it cannot
be doubted that in the present case, in which the facts are so much stronger
against the defendant, It was the unmlstakahle duty of the court to Instruct
the jury in accordance with the views of the Appellate Court, to which this
court does always unreservedly conform. ThiR cause, as already stated, is
far stronger against the defendant than were the Turnbull Case and the Mc
Clanahan Case. In this case, the train met the plaintiff and then almost imme
diately backed down on him without bell or whll'tle or other si~al and ran
him down in daylight, one or two hundred Yllrd" from the depot and vil
lage. That the defendant was guilty of the grossest negligence cannot, it ap
pears to me, be doubted. The negligence is, I take it, practkally admitted
by the state of the evidence. And that the {'xci'eiRe on the defendant's part
ot the most ordinary care and prudence would have prevented the accident iii
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obvious. Plaintiff had just met the train. If the train; running front end
forward, had a lookout in front, he must have seen that plajntiff was using

,the right of way, and he must have known that by imlll€diately backing he
would endanger the plaintiff. If the train had no lookout when it first lllet
pl3intiff, then defendant was donbly guilty in running trains without lookouts,
both forW;lrd mHl backward, and espeeially so neal' a depot and village. Even
if the question of the plaintiff's contributory negligence is, under the circulll
st3nees, to be considered, there was proof from which the jury was fully war
ranted in Jimling that he W3S not negligent. The jury may have found that
it was not contributory negligenee on plaintiff's part, under tlw circum
i'tanees, to fail to foresee that the train would or might almost immediately
back down on him without bell or whii'tlE' or other warning, ,md the jury
may IlllYe also found that the mel'(~ rumbling' of the train was not necessarily
an indication to him, under the circum"tances, that the traiu was baeking
down. At that short distance, the rumbling did not indicate any more tIle
backing down of the train than its continued reeeding. An attempt was made
hy the defemlant to show that the plaintiff was intoxicated. If he was. that
faet would only bring his case into closer analogy to the McClanahan Case."

After carefully re-examining our decision in the Turnbull Case, and
fully considering the case now before us, I concur in the views ex
pressed by Judge Parlange as given above, and hence must dissent
from the decision and opinion announced herein by my Brethren.

VIHGIKIA, T. & C. STE1<,L & JUON CO, et at v. HARRIS.

(ein'uit Court of Appenls, Fourth Circuit. February 13, H107.)

No. 690.

1. COURTS-UNITED STATES CO"L'RTS-ADOPTION OF PRACTICE OF STATE COURTS

.J UDG~IENT-POW~:H TO VACAn;-STATIC STATUTE.

The power confcrred on jud1!:es by Code N. C. 1883, § 274 (ReYisal 1905.
§§ 512, G13l, to set aside a judgnwnt after the term at which it was ren
dered, and within one year, when rendered against a party through his
mistake. inadvertence, surprise, or exeusallie neglect, by virtue of the
conformity statute, Hev. St. § 914 [U. S. Camp. St. 1901, p. 684], may be
exereised hy a federal court sitting in that state in an action of eject
ment. :\leDowell, District .Tudge, dissenting, holds that such power is
an equitable one and ean only be f~xercised by a federal court through
a plenary suit in equity.

[Ed. Note.-I<'or cases in point, see Cent. Dig. vol. 13, Courts, § 934.]
2: JUDGMENT--VACATION-GHOUNDS.

A conrt is jnstified in setting aside a judgment against a defendant
in ejeetment taken during the absence of himself and his counsel, on the
ground of mistake, inadvertenee, or surprise, where his counsel left the
court dnring the term at whieh the judgment was rendered with the un
understanding and belief that the case was not to be tried at that term,
and where a prima facie valid defense is shown.

[Ed. Xote.-I<'or cases in point, see Cent. Dig. vol. 30, Judgment, § 706.]

In Error to the Circuit Court of the United States for the \Vestern
District of North Carolina.

Charles A Moore (Moore & Rollins and Bullitt & Kelly, on the
brief), for plaintiffs in error.

Locke Craig (J. M. Gudger, Sr., on the brief), for defendant in error.
Before GOFF, Circuit Judge, and WADDILL and McDOWELL,

District Judges.
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GOFF, Circuit Judge. This case was heretofore presented to this
court, on questions other than those now involved. 80 Fed. 228, 25
C. C. A. 382. The disposition of the motion to set aside the judgment
complained of by the defendant in error raises questions of great
practical importance, and but for one fact the contention of the plain
tiff in error would not be without merit.

The defendant in error moved the court below to set aside the judg
ment, so far as it related to him, theretofore rendered in favor of the
plaintiff in error. The original litigation was instituted in the year
1888, the plaintiff seeking to recover possession of a tract of land
containing about 5'1,000 acres. Among the many defendants was the
defendant in error, who claims about 250 acres of said land. He had
filed his answer and his defense bond before the judgment now sought
to be set aside was entered. The judgment was rendered June 24,
1896, and the motion to vacate it was made June 11, 18DI. Such pro
ceeding to vacate was had under the provisions of the Code of North
Carolina, reading as follows:

"The judge may likewise, in his discretion, and upon such terms as may bp
just, allow an answer or reply to be made, or other act to be done, after the
time limited, or by an order to enlarge such time; and may also in his dis
cretion, and upon such terms as may be just, at any time \vithin one year
after notice thereof, relieve a party from a judgment, order or other pro
ceeding taken against him through his mistake, inadvertence. surprise or ex
cusable neglect, and may supply an omission in any proceeding; and when
ever any proceeding taken by a party fails to conform in any respect to this
rodlO" the judge may, in like manner and upon like terms, permit an amenrl
ment of such proceeding, so as to make it conformable thereto." Code N. O.
1883, § 274.

The insistence that the provisions of the North Carolina Code were
not applicable, and that they were erroneously applied in the proceed
ings under consideration, is, in our judgment, without force. Prior
to the enactment of section 914, Rev. St. U. S. [U. S. Compo St. 1901,
p. 684], the rule may have been otherwise, but since the enactment
of that legislation, certainly in actions of ejectment, it has been held
that the practice, pleading-s, and forms adopted in the states, by virtue
of state legislation, should, in cases caIMing within their purview, gov
ern procedure in the courts of the United States held in such states
respectively. Equator Co. v. Hall, 106 U. S. 86, 1 Sun. Ct. 128 27
L. Ed. 114; Smale v. Mitchell, 143 U. S. 99, 12 Sup. Ct. 313, 36 L.
Ed. 90; Travelers' Protective Ass'n v. Gilbert, 111 Fed. 269, 276,
49 C. C. A. 309, 55 L. R. A. 538, and cases cited.

Vie find nothing in the record that justifies us in holding that the
facts as found by the court below were not in every particular sus
tained by the evidence offered, and even if the contention of the plain
tiff in error should be sustained, that other and additional facts were
authorized by such evidence and should have been found by the court,
still admitting such facts as duly found, nevertheless we would be
impelled to the conclusion that the judgment complained of is without
error, for even with such additional facts the original judgment against
the defendant in error should not in good conscience be permitted to
stand. Harris had not neglected his case, but had employed counsel
.a-!1d tendered his pleas, and, while it is true that his counsel were ab-
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sent during the trial to the jury, stilI it is clearly shown that they were
present and in attendance upon the court during the term at which the
case was tried, and that they left the court believing that the claim
of the defendant in error would not be disposed of during that term.
As to this there is no controversy, and, this being true, it would be
unconscionable to h')ld the defendant in error bound by the judgment
that was, as we think, improperly entered against him. It is this fact
-that counsel for defendant in error, who were present seeing to his
interests, left the court believing that while the case was to be tried
so far as the title and boundry of the plaintiff was concerned, and
not as to the ciaims of the defendant in error, which were to be sub
sequently heard as counsel understood it-that takes from the case
of the plaintiff in error the strength it would otherwise have, and
makes it our duty to affirm the judgment of the court below. .

While it is true that a party seeking to have a judgment set aside
because of mistake, inadvertence, surprise, or excusable neglect should
show a prima facie valid defense, we think it sufficiently appears from
the motion made by defendant in error, and the papers properly con
sidered therewith, that he has made such showing when he sets forth
the grants under which he claims, and alleges adverse possession of
the land in controversy for over 20 years, such grants being prior in
date to those under which his adversary claims.

McDOWELL, District Judge. In this case a judgment in eject
ment rendered in the court below in 1896 was on motion, made after
the end of the term, and on ex parte affidavits, set aside in 1906 on
the ground of excusable neglect. There are several reasons which
lead me to regard the decision below as erroneous; but, for want of
seasonable objection, such reasons cannot properly be here considered.
The point of greatest interest is as to the propriety of the procedure
below. As there was no objection on this score until the decision of
the trial judge had been announced, especially as this cause was
brought here on bill of exceptions and writ of error, I do not dissent
from the conclusion reached bt the majority. See Highland v. Strick
ley, 116 Fed. 852, 854, 855, 54 C. C. A. 186, and authorities cited. I
do not, however, concur in the reasoning of the majority, and the
great practical importance of the question discussed in the opinion of
the court seems to afford a reason for the following discussion.

The procedure below is held to have been authorized by the North
Carolina statute (section 274, Code N. C. 1883; section 512, 513, Re
visal 1905) quoted in the opinion. of the court. This statute, as I
understand, gives to the state judges a power which, prior to the
adoption of the Code, could in North Carolina ha.ve been exercised
only by the chancery courts of that state, and which, since the adop
tion of the Code and prior to the enactment of this statute, could have
been exercised only in a plenary and independent action. Moore v.
Hinnant, 90 N. C. 163; Clemmons v. Field, 99 N.C. 400, 6 S. E. 790,
6 Am. St. Rep. 529.

That a recent state statute, such as this is, does not, under section
723, Rev. St. V. S. (enacted in 1789) [V. S. Compo St. 1901, p. 583],
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~uPP~J: t?e adequate remedy at law which defeats the federal equity
Junsdlctlon seems to be clearly settled. McConihay v. Wright, 121
D~ S. 201, 206,7 Sup. Ct. 940,' 30 L. Ed. 932; Robinson v. Campbell,
3 Wheat. 212, 222, ~23, 4 L. Ed. 372; Cropper v. Coburn, 2 Curt.
465, 6 Fed. Cas. 871; Missouri Co. v. Elliott (C. C.) 56 Fed. 772,
775; Alger v. Anderson (C. C.) 92 Fed. 696, 700; Pokegama v.
Klamath (C. C.) 96 Fed. 34, 55, 56; NatI. Co. v. State Bank, 120 FecI.
593, 603, 56 C. C. A. 657, 61 L. R. A. 394.

Bearing in mind the language of article 3, § 2, of the federal Con
stitution, the language of the first judiciary act (Act Sept. 24, 1789,
1 Stat. 78, c. 20, § 11), and of the first section of the judiciary act of
1875, we have before us the warrant for. the often-repeated statements
of the Supreme Court that the jurisdiction of the federal Circuit
Courts (so far as we are now concerned) is only of "cases at law or in
equity." That neither the conformity act of 1872 (section 914" Rev.
St.) nor the "rule of decision" statute of 14189 (section ~'21, Rev. St.
[U. S. Compo St. 1901, p. 581]) applies here is abundantly settled, un
less it be because the nature of the judgment of 1896 (being in eject
ment in effect) renders the application and proceedings to set it aside
(for excusable neglect) a common-law cause, or a trial at common law.
Unless it be for this distinction between the case at bar and Bronsoil
v. Schulten, 104 U. S. 410, 26 L. Ed. 797 (in the light of Phillips v.
Negley, 111' U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013; Hickman v.
Fort Scott, 141 U. S. 415, 418, 12 Sup. Ct. 9, 35 L. Ed. 775; Rio
Grande Co. v. Gildersleeve, 174 U. S. 603, G09, 19 Sup. Ct. 761, 43
L. Ed. 1103; and Tubman v. B. & 0., 190 U. S. 38, 39, 23 Sup. Ct.
777, 47 L. Ed. 946), I am satisfied that the learned majority of this
court would not have concluded to affirm the decision of the trial court
on the ground stated.

There are undoubtedly some common-law powers over judgments
at law of a previous term vested in the federal law courts (Pickett V.

Legerwood, 7 Pet. 144, 8 L. Ed. 638), exercised by motion in lieu of
writ of error coram vobis, and by way of correction by nunc pro tunc
orders. The case at bar, of course, does not fall under either head.
It is founded on excusable neglect, and is, under the English and
settled federal theory, an equitable ground for relief. It follows that
the power to afford relief from a judgment at law of a former term
on such ground is an equitable power, derived originally by the English
chancellor from the absence or inadequacy of the powers of the En
glish law courts. 11 Ency. PI. & Pro 1168; Albers V. Whitney, 1
Story, 310, Fed. Cas. No. 137. That the power of a federal Circuit
Court to afford equitable relief can be exercised only according to the
regular federal equity procedure will be more fully discussed here
after. It is, of course, a mere question of mode of procedure in a
sense; but if the case made at the bar below was in its essential char
acter a case in equity, there will be no trouble, as I think, in establish
ing the fact that such a case cannot properly be instituted and conducted
as this one was.

The state statute gives to the state judge a power which was, prior to
the adoption of the Code in that state, as it has always been in the
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federal courts, an equity power, to be exe-rcised only by the regular
equity procedure. Can this statute make the appeal to and the exercise
of such power a common-law case in a federal court in that state? To
hold that it can, seems to me equivalent to saying that a recent statute
can confer on the federal courts the power to give distinctly equitable
relief otherwise than according to the regular federal equity procedure.
It amounts to saying that an equity cause in a federal court can by
recent state statute be converted into a law cause. By section 914,
Rev. St., the procedure in civil causes, other than equity (and ad
miralty) causes, is conformed to the state procedure. By section 721,
Rev. St., laws of the state (which are rules of property) are rules of
decision in trials at common law. Clearly the mere fact that the
applicant for relief below did not proceed according to the established
equity procedure did not convert his cause into a common-law cause.
To my mind its essential character, and not the mode he adopted to
present and litigate it, must be considered to ascertain if it be a com
mon-law cause and hence within the meaning of either of these statutes.
When an applicant for relief from any judgment at law of a past
term (whether in ejectment or in debt) bases his application in a
federal court on excusable neglect-a distinct equitable ground-he
stamps his case, in a federal court, as a "case in equity."

The authorities cited as supporting the proposition that the North
Carolina statute, in connection with section !J14, Rev. S1", authorizes
the proceeding below, are Republic Co. v. 'Williams, 3 Biss. 370, Fed.
Cas. No. 11,707, Brown v. Railroad (C. C.) 9 Fed. 183 (both of which
are, in this connection, of too slight value to call for discussion), and
Travelers' Ass'n v. Gilbert, 111 Fed. 269, 276, 49 C. C. A. 309, 55
L. R. A. 538 (citing Deweese v. Reinhard, 165 U. S. 386, 17 Sup. Ct.
340,41 L. Ed. 757, and Folsom v. Ballard, 70 F'ed.12, 16 C. C. A. 593).
Deweese v. Reinhard, 165 U. S. 386, 17 Sup. Ct. 340, 41 L. Ed. 757,
and Folsom v. Ballard, 70 Fed. 12, 16 C. C. A. 593, are so clearly not
in point here that they need not be discussed. Travelers' Ass'n v.
Gilbert, 111 Feel. 269, 277, 49 C. C. A. 309, 55 L. R. A. 538, seems
to me in this connection of exceedingly slight value. What is there
said in regard to section 914, Rev. St., is, I think, to be properly
treated as a dictum, not necessary to the disposition of the case, and
the discussion-if such it can be called-of the question before us
is as follows:

"These prOVisions of the statutes of Arkansas, by force of the conformity
act of 1872 (Rev. St. 1878, § 914), are appIrcable to and govern procedure in
the federal courts in cases coming within their purview."

The subsequent statement that the state statute affords an adequate
remedy at law and defeats the federal eqUlty jurisdiction to set aside
a judgment (on an insurance policy) for fraud does not seem to me
to be of much interest or of great weight in the case before us. It is
contradictory of McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 940,
30 L. Ed. 932, and other authorities cited supra; and it seems im
possible to reconcile it with National Surety Co. v. State Bank, 120
Fed. 593, 603, 56 C. C. A. 657, 61 L. R. A. 394-a later decision by the
same court.
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As a mere matter of authority, it would seem that the Supreme
Court opinions in Bronson v. Schulten (1881) 104 U. S. 410, 417,26
L. Ed. 797, and in the many later cases affirming the language there
used, are of greater weight in the present discussion. No essential
difference is perceived, so far as the meaning of section 914, Rev. St., is
concerned, beHveen a recent state statute and a course of decision
in the courts of a state in respect to the power of the law courts over
final judgments or decrees of a former term. If section 911, Rev.
St., applies at all, it embraces a procedure created by course of state
court decision as well as a procedure created by state statute. Bron
son v. Schulten differs from the case at bar, in so far as the applica
tion of section 911, Rev. St., is concerned, only in the fact that the
action of the trial court in setting aside a judgment at law of a former
term on motion was based apparently in part on a course of state
court decision, and that the judgment there attacked was for money.
It is said:

"'J'he question relates to the power of the courts, and not to the mode of
procedure. It is whether there exi~ts in the court the authority to ~et aside,
vacate, and modify its final judgments after the term at which they were
rendered; and this authority can neither be conferred upon 1101' withheld from
the courts of the United States by the statutes of a state or the practice of
its courts."

And the language used in this opinion has been too often since
repeated and affirmed by the Supreme Court to treat it as a mere inad
vertent dictum.

To say that either section 721 or section 914 applies in the case at
bar seems to me, with the greatest deference, to be assuming to be
true the very point at issue. Either or both of these federal statutes
may apply if the case at bar is a common-law case. Neither applies,
in so far as the proper mode of proceeding is concerned, if the case
at bar is a case in equity.

But Equator Co. v. Hall, 106 U. S. 86, 1 Sup. Ct. 128, 27 L. Ed.
114, and Smale v. Mitchell, 143 U. S. 99, 12 Sup. Ct. 353, 36 L. Ed. 90,
are cited as authority against my contention. These two cases are
exactly similar in principle. In both the question was as to a right
to a new trial in ejectment, given as of right by state statute. In
both cases the ground of the decision is that the state statute in question
is a rule of property, a rule by which the state guards the transfer
of title to real estate. To my mind there is a radical distinction be
tween a state statute giving as of right a new trial in ejectment and
one giving a court of law the right to set aside a judgment after
the end of the term on equitable grounds. The statutes in the two
cases mentioned are in practical affirmation of the common-law rule
that a judgment in ej ectment is not final; they are rules of property;
they fall directly under the provisions of section 721, Rev. St.; they
would have been as fully operative in the federal courts before as
since 1872; and they are in no sense state statutes conferring powers
\I,'hich, under the English and federal systems, are equitable powers.
The North Carolina statute above quoted is strictly a "state practice
statute," as it authorizes the state judge, under a procedure unknown
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in the English and federal equity practice, to annul a judgment on
equitable grounds. It gives the state judge a jurisdiction Or power
which is equitable in nature, to be exercised in a mode not admissible
(as will be more fully shown hereafter) in the federal equity courts.
The statutes in both the cases cited re1<ited only to actions for land,
while the North Carolina statute relates to any judgrnentor order.
The fact that the judgment which in the case at bar was set aside
happened to be a judgment in ejectment does not seem to me to bring
the case at bar under the rulings in the above-cited cases. It is
the nature of the state statute, the inherent and essential character of
the jurisdiction or power given by the statute, and not the nature of
the judgment sought to be set aside, which furnishes the test of its
applicability in the federal courts. The judge who is granting a new
trial in ejectment as of right under a state statute is exercising a
common-law power; the judge who is, after the term, setting aside a
judgment, even if in ej ectment, for excusable neglect, is exercising
(in a federal court) an equitable power. And, unless state statutes
~an confer power on the federal chancellor to exercise equity powers
111 a mode unknown to the English and federal courts, I cannot perceive
That Equator Co. v. Hall, and Smale v. Mitchell, apply in the case
at bar.

As the state statute here applies to mistake, inadvertence, surprise,
or excusable neglect of a party, an application for relief under it in
a federal court seems to me to be as clearly an "equity cause" when
the improper judgment at law of a former term is one rendered in an
action for real estate as when it is one rendered for money. As a
mere matter of authority the federal decisions, holding that equitable
defenses cannot be set up in actions for land in the federal courts, in
states where by statute such defenses are available, go further than
is necessary. See Langdon v. Sherwood (1888), 124 U. S. 74, 84, 8
Sup. Ct. 429, 31 L. Ed. 344; Doe v. Roe (C. C. 1887), 31 Fed. 97,
99, and cases cited; Davis v. Davis, 72 Fed. 81, 83, 18 C. C. A. 438.
The multitude of cases holding that equitable rights cannot be asserted
in a federal court on its law side, or in law cases, or according to
common-law procedure, seem to me all-sufficient.

Can the position be maintained that the federal courts in setting aside
a judgment at law of a former term on the ground of excusable neglect
of a party have a discretionary power to do so on motion and affidavits?
'While the federal chancellors have undoubtedly some discretion, as to
this particular matter I am led to believe that both on authority and
reason the answer to the question above propounded should be in the
negative.

The case below was heard on oral pleadings, or on no pleadings.
In Windsor v. McVeigh, 93 U. S. 274,283,23 L. Ed. 914, it is said:

"So a departure from established modes of procedure will often render the
judgment void. Thus, the. sentence of a person charged with felony, upon
conviction by the court, without the intervention of a jury, would be invalid
for any purpose. The decree of a court of equity upon oral allegations, with
out written pleadings, would be an idle act, of no force beyond that of an ad
visory proceeding .of the chancellor. And the reason is that the courts tire
not autllOrized to exert their power in that way;"
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In Phillips v. Negley, 117 U. S. 665, 675, 6 Sup. Ct. 901, 905, 29
L. Ed. 1013, it is said:

"It is equally well established hy the decisions of this court that the ap
propriate remedy for relief against judgments at law, wrongfully obtained,
is uy bill in equity, * * *."

In Railroad v. Adams, 180 U. S. 28, 38, 21 Sup. Ct. 251, 255, 43 L.
Eel. 410, it is said:

"Motions are generally appropriate only in the ahsence of remedies by reg
ular pleadings, and cannot be made available to settle important questions of
law. or to dispose of the merits of tbe case."

In Cameron v. McRoberts, 3 Wheat. 592, 593, 4 L. Ed. 467, it was
decided that the federal chancellor has not the power to set aside a
decree of a former term on motion. In Bank v. Moss, 6 How. 31.
37, 38, 12 L. Ed. 331, a judgment at law rendered at the November
term, 1841, was on motion set aside at the ensuing :Ylay term, on the
ground that the court did not have jurisdiction to render the judg
ment. Admitting the force of the contention that the record did not
affirmatively show that the trial court had jurisdiction to render the
original judgment, it was held by the Supreme Court that it was er
ror to set aside the judgment of a previous term on motion, and the
order setting aside the judgment was reversed. For citation to many
of the federal cases citing and followil,g Cameron v. ~\IcRobcrts, supra,
see 1 Rose's Notes, 804, and 1 Supp. (Rose's :'\ot(5), 77. Some of the
latter cases affirming Bank v. 1\/loss, in addition to those hereinabove
cited, are: Schell v. Dodge, 107 U. S. 6:W, GaO, ;~ Sup. Ct. 830, 27
L. Ed. 601; Grames v. Hawley (C. C.) 50 Fed. 3151, 320; Craven v.
Railroad ~C. C.) 62 Fed. 170, 171; Ins. Co. v. Pelzer, 76 Fed. 479,
481, 22 C. C. A. 283; Dick v. Wichelman (c. C.) 106 Fed. 637, 108
Fed. 961, 48 C. C. A. 164; City v. Ins. Co., 101 Fed. 52, 46 C. C. A.
144. See, also, Ex parte Washington R. Co., 140 U. S. 91, 96, 11 Sup.
Ct. 673, 35 L. Ed. 339; Gaines v. Rugg, 148 U. S. 228, 2-12, 13 Sup.
Ct. 611, 37 L. Ed. 432.

Ag the question before us is one as to the power of the federal
"chancellor," in an equity cause, to adopt an informal procedure, and
as sections 914, 721, and 723 do not apply, I am unable to perceive
that Bronson v. Schulten, supra, Phillips v. Negley, supra, and the
numerous other Supreme Court ol~~nions and decisions hereinabove
cited or referred to, do not furnish binding authority for saying that
the procedure below was unauthorized. As a matter of reason, it is
hard to conceive of any kind of equity litigation which more clearly
demands the regular procedure of bill, demurrer, answer, exceptions,
replication, and examination and cross-examination of witnesses than
does an application to set aside a judgment at law on the ground of
excusable neglect, made after the term of its rendition. And if this
is true in any case it is particularly applicable to the case at bar, where
the hearing was had over nine years after the rendition of the judg
ment. The duty of the chancellor in such cases i, usually not free
from difficulty, and th~ summary:method of disposing of such litiga
tion on motion and affidavits has a strong tendency to bring about er
roneous and improper decisions. One great value of the use of a
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regular bill in equity in such cases is that a case for relief must be
shown by the bill. And the ruling on a demurrer may speedily bring
the litigation to a just and final conclusion, without the expense of
taking testimony. One of the advantages of answer is that the only
supposed ground of defense thus set up may on exception be held in
sufficient, and thus again the litig:ation may be properly, speedily, and
inexpensively brought to an em!. The diHerence between ex parte
affidavits and regularly taken depositions, or oral examination and
cross-examination under ECluity Rule G7, is too plainly in favor of
the latter methods to need statement. In fact, every reason exists why
in such cases the regular procedure alone should be tolerated.

It seems to me to follow that this court should not affirm the deci
sion below on the ground stated in the majority opinion.

I am not unmindful of the fact that the federal courts in equity
causes do (not by force of any federal statute, however) give effect in
matters of substantive right to state statutes such as are rules of prop
erty. But this fact does not at all involve the idea that a case in equity
may in a federal court be instituted or proceeded with otherwise than
according to the settled federal equity procedure.

Affirmed.

NEW YORK CENT. & H. It. n. CO. v. MeGHATH.

(Circuit Court of Appeals, First Circuit. January 4, 1907.)

No. 650.

MASTER AND SERVAXT-.\CTIO:>l FOR INJURY OF SERVANT-QUESTIONS FOR JURY.
In an action against a railroad company to reeover for tile death of

a conductor who was killed in a reur-end collision, there was evidence
tending to show that the rear brakeman under the deceased did not
properly perform his duty under the compuny's rules with respect to
going back and placing signals to warn following trains, although he
went back equipped for that purpose. It was shown that it was the
duty of the deceased, under the rules, to instruct the brakemen under
him in the rules relating to their duties, and there was evidence j' l
ing to show that he did not read tile rules to the brakeman in quest'O!l,
nor instruct him tllerein. Held, that whetllPr such failure. if found,
did or did not constitute contributory negli,gence which would preclude
a reeovel'Y depended upon the circumstances of the case, since what would
be negligence in the case of an inexperienced brakeman migllt not be
in case of an experienced man who was known by the conductor to be
already familiar with the rules, that such question was properly sub
mitted to the jury under proper instructions, and that a verdict for
plaintiff was supported by the evidence.

In Error to the Circuit Court of the United States for the District of
Massachusetts.

George L. Mayberry (George P. Furber, on the brief), for plaintiff
in error.

John A. Noonan (Walter I. Badger and George E. l\fcCann, on the
brief), for defendant in error.

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH,
District Judge.
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ALDRICH, District Judge. J\IcGrath, on account of whose death
this action was 'brought, was a conductor upon a railroad train, and
received injuries in a rear-end collision. The question of jurisdiction
was not much pressed in argument, and it would seem to be controlled
by Boston & Maine Railroad v. Hurd, lOS Fed. 116, 4'1 C. C. A.
til i5 , i56 L. R. A. 193.

The rearguments in this case, which were exceedingly helpful to
the court, woald seem to have so hr simplified the situation as to re
quire only a consideration of the single question of the conductor's
care. 1\1uch stress was laid upon the carelessness of the rear brake
man, whose duty it was, under existing conditions, to walk rearward
and exhibit signals to approaching trains. As evidence of the plain
tiff's contributory negligence, the defendant relied upon the alleged
failure of the rear brakeman to obey the rules of the railroad concern
ing signals, and upon the alleged failure of the plaintiff to instruct him
concerning these rules, and to enforce their observation.

The evidence in favor of the railroad's position as to the brakeman's
carelessness was pretty strong; and, if the case depended upon the
question of the brakeman's care, and whether his want of care was an
efficient cause of the injury, we should think that the verdict was not
warranted by the evidence. But that is not the question. Under the
1:Iassachusetts employers' liability act, the negligence of the brakeman
is not necessarily imputable to the conductor. Of course, if the care
lessness of the brakeman was under the eye of the conductor, or was the
result of a line of conduct which the conductor knew, or ought to have
known, then quite likely the carelessness would be so far imputable
to him as to prevent recovery. \Vhether this was so or not seems to us
to be the only substantial question in the case. Under this view the
inquiry presented is whether that issue was properly submitted to the
jury and whether there was sufficient evidence to warrant a verdict.

There are some expressions in the charge, standing by themselves,
which would seem not to have fully covered the ground upon which
railroad rules governing the conduct of conductors and brakemen in
respect to the movement of trains should have been submitted to the
jury, but the exceptions do not sufficiently raise specific questions of
that kind.

On the whole, we think the case as to the conductor's care, or want
of care, was properly submitted to the jury. The trial judge, after
referring to the rules and the evidence as to the substitution of one set
of rules for another, told the jury broadly that:

"The company has rules for the guidance and direction of its employes in the
performance of their respecth-e duties. 'l'hese rules lllay be said to have es
tablished a standard of the duties required of varions employes by the road."

The principle of law requiring reasonable observance and enforce
ment of rules governing the conduct of railroad employes upon trains
would not arbitrarily require the conductor to leave his car or his post
of duty and follow the brakeman in order to see that he went back
the required distance and placed the right signals. Nor would the
fact that he did not do this have any tendency to show negligence on
his part, provided he had discharged his duty in respect to instructions,
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or knew from past experience and observation that the brakeman knew
the rules and was performing the required duty. Therefore, the real
question was whether the conductor acted reasonably under all the cir
cumstances, and this question was clearly and properly submitted to
the .jury under the following comprehensive instruction:

"McGrath was bound to use such care as a reasonable and prudent person
under circumstances similar to those shown to have existed in regard to :\Ic
Grath on this occasion acting with proper regard to the duties and responsi
bilities upon him would have exercised. Here, again. ali the circumstances
bearing upon that question as disclosed by the evidence before you are for your
consideration."

The judge also said to the jury,:
"You are to consider the requirements of the rules regarding McGrath's

duty in respect to brakemen and flagmen. Did he perform the duties which
the rules impospd upon him with regard to brakemen, or did he not perform
them? If you find that he failed to perform them, under all thecircul11stances.
,,,as his failure want of reasonable care on his part, and was such want of
reasonable care a thing which contributed to the happening of the collision
and bis death '!"

Some criticism is made upon that part of the instruction which, in
a sense, left to the jury the question whether the failure to perform
the rules amounted to want of reasonable care. Taken alone and in the
abstract possibly it may be said that this was not sufficiently explained;
but we must look at the whole situation.

Looking at the charge as a whole, we think it clear enough that the
particular instruction objected to was intended, and the jury must
have understood it, as something used in a hypothetical sense; that
is to say, did the conductor's failure to read the rules, if he clid fail
to read them to the brakeman, result from indifference or negligence,
or did the conductor fail to read the rules, if he did fail, because he
knew from experience and observation as to the manner in which the
brakeman discharged his duties that the brakeman was familiar with
the rules, and the duty which the rules imposed? In one event it
would have been responsible negligence on the part of the conductor,
and in the other event something quite unnecessary, and something
having no tendency to show negligence.

The particular thing relied upon in the rule is that provision which
requires the conductor to instruct the brakeman as to his duties, but
the failure to observe this rule literally, in practical application to a
given situation, might show want of care, and, on the other hand, in a
different situation it might be entirely consistent with the exercise of
clue care. To illustrate: If the brakeman was a green hand, and the
conductor knew it, it would go without saying that the failure to in
struct him and to enforce the rule would be want of care, and, if the
brakeman's carelessness by reason of such failure contributed to the
accident, the conductor's responsibility in respect to the consequences
would be sufficient to prevent recovery; but, on the other hand, if the
conductor knew the brakeman to be an experienced trainman, and knew
that he was as familiar with the rules as the conductor himself, and
knew from long experience and association that he was regarding the
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niles and acting intelligently and faithfully uport them, it would be
entirely perfunctory, so far as care is concerned, to read the rules or
to give instructions to the brakeman. Lnder such circumstances it
would be an unnecessary and useless act of supererogation.

The evidence in this case tends to show that the brakeman was a
man of experience, and that he left the car in which the conductor
was sitting properly equipped to give the required signals to approach
ing trains. It also appears that the brakeman had been previously
instructed in all the duties that concerned him as rear brakeman, and
that his attention had been called to rule 99, which prescribed his du
ties as affecting the rear end. It is true that the brakeman said upon
cross-examination that he had not received instructions from McGrath,
and that he was not familiar with the rules. It is also true that the
brakeman told two stories about the fusee signal, one story on the
direct and one on the cross. The brakeman was a witness before the
jury, and the jury was entitled to consider the weight of his statements,
especially in view of the fact that he was charged with being responsible
for the accident. It had a right to consider whether he was telling
the truth, or whether he was trying to exonerate himself by saying on
cross-examination that he had not been instructed, thereby relieving
himself from the weight of the responsibility of the accident. Wit
nesses are sometimes moved by such considerations. The jury was at
liberty to take this into account, in connection with the other evidence
in the case, that he had been instructed, that he was familiar with the
rules, and that he had operated under "YlcGrath and another conduc
tor in the practical and faithful discharge of the duties which the rules
required, as bearing upon the crucial question of McGrath's negligence.

It is a familiar rule that one employe may, in a sense, rely upon the
expectation that other employes in the same service will exercise rea
sonable care in respect to duties which they know and which have been
explained to them. Under the assumption that the jury found, as it
properly might and probably did, under all the circumstances, includ
ing the past experience of the brakeman under other conductors, and
his discharge of the duties of rear brakemen under the eye of McGrath,
that he had been properly instructed, and knew the rules, no arbitrarv
principle of law would interpose to say that McGrath was wanting i~l
care in not giving instructions on the particular occasion in question,
because :McGrath might properly enough, upon the state of facts which
the jury were warranted in finding, rely upon the idea that the brake
man, properly equipped as he was upon leaving the car, would, under
the rule, do what was reasonable to the end that approaching trains
should be signaled.

On the whole, our conclusion is that the evidence in respect to the
plaintiff's care, deducible from the whole situation, was of such a char
acter as to warrant the verdict, and that the instructions submitting'
the question of care to the jury were sufficiently favorable to the rail
road.

The judgment of the Circuit Court is affirmed, and the defendant in
error recovers costs in this court.



440 151 FEDERAL REPORTER.

PUTNAM, Circuit Judge. I conCur. In order to avoid any possi
ble assumption that I agree that the learned judge of the Circuit Court
stated the major propositions with regard to the effect of the rules of
the defendant corporation involved in this litigation, I think it proper
that I should add as follows: While, with reference to suits between
individuals charging negligence on a defendant, a violation of municipal
ordinances is only evidence of want of care, to be coupled with other
proofs on that issue pro and con, yet, in a suit by a person employed
by a transportation corporation for alleged negligence on the part of
that corporation, the rules of the corporation governing the conduct
of the plaintiff are a part of the contract between the parties and are
generally imperative; and, if they have been seasonably and properly
made known to him, and have been violated bv him, and the violation
is one of the efficient causes of the injury for ~hich the suit is brought,
this makes a complete defense. In the one case the ordinance is res
inter alios; in the other the rules become a part of the contract of em
ployment, and are positively obligatory as between the parties to the
litigation. This case, however, is not so presented to us as to turn
on these propositions.

PACIFIC SURI~'l'Y CO. v. LEA'J'IIA~f & Sl\fITH TOWI:'-lG & WRECK·
ING CO.

(CirCUit Court of Appeals, Seventh Circuit. January 2, 1907.)

No. 1,285.

ADUIP.ALTY~.JURISDICTION-MARITIME CONTRACTS.
A bond given by the charterer of a vessel to secure his performance of

the conditions of the charter party, which neither requires nor authorizes
the surety to perform such contract in case of the default of the principal,
but merely to respond in damages for its breach, is not a maritime COll

tract, and an action thereon is not within the admiralty jurisdiction.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 1, Admiralty, § 162.]

Appeal from the District Court of the United States for the North
ern District of the Eastern Division of Illinois.

'l'he PacifiC Surety Company, appellant, and one Samuel R. Chamberlain,
were sued in admiralty by the appellee, Leatham & Smith Towing & Wreck
ing Company,. upon a bond executed by the appellant, as surety, and Cham
berlain, as principal, in favor of the appellee, conditioned upon performance
by the principal of a contract for charter of the steamer Joseph L. Hurd, of
even date, made between the principal and the appellee, as managing owner
of the steamer. Upon the libel in personam, filed by the appellee, issue was
joined, the testimony heard and recovery awarded for damages arising out of
breaches of the charter party; and this appeal is from the decree accord
ingly. Various errors are assigned, which rest on the terms, respectively, of
the bond and charter party and on the form of the decree, but the primary
question is raised of want of jurisdiction of the subject-matter. No further
statement, therefore, is needful be.yond the contract terms and circumstances
mentioned in the opinion.

Stuart G. Shepard, for appellant.
M. C. Krause, for appellee.
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.



PACIFIC SURETY CO. V. LEATHAM & SMITH T. & W. CO. 441

SEAMAN, Circuit Judge, after stating the facts, delivered the
opinion of the court.

The liability with which the appellant is charged under the decree,
in conformity with the libel, rests upon its execution of a bond, as
surety, with Chamberlain as principal, which states the condition of
the obligation to be that:

"ChamlJerlain fulfills a certain contract made with the Leatham & Smith
Towing & \Yrecking Co. managing owners of the Steamer Jos. L. Hurll to guar
antee a contract covering the charter of said steamer for a period or term
cOlllmencing :\Iay 14, 1901, and ending Now'llllwr :Wth, 1D01, \lnh~~'s otherwise
proyi(}ed for, guaranteeing the paying of all bills for running expenses, wages
and repairs, except as otherwise ]lrovided in the contract and relea~e of all
liens that may arise on said steamer, by reason of her employment or naviga-
tion. * * * "

The contract thus referred to-disregarding the inaccuracy of the
reference, as the intention is plain-was made on the same day, char
tering to Chamberlain the steamer Joseph L. Hurd, for the season,
with personal covenants on the part of Chamberlain (as usual in char
ter parties) respecting the use, limits of navigation. keeping properly
manned and equipped, payment of bills, release of liens, and recle
livery in good condition at the end of the term. It recites, as consid
erations for the charter, that monthly payments are to be made for
the use, "a satisfactory bond furnished," and the conditions mention
ed to be kept and performed. Thus the inquiry of jurisdictional sub
ject-matter is sharply presented, under the settled doctrine that cog
nizance of contract obligations in the admiralty is limited to contracts
which are purely maritime; and its solution is not without difficulty
under the various distinctions pointed out in the reported decisions.

That the charter party was a maritime contract and the undertak
ing of the charterer was for maritime service and transactions is un
questionable. I'Ilorewood v. Enequist, 23 How. 491, 493, 16 L. Ed.
516. The appellant, however, as surety on the bond, was no party
to the maritime undertaking; neither promised performance of the
charter service, nor was authorized under the contract terms to per
form. Chamberlain was the sole contractor under the charter, which
was neither assignable in terms, nor subject to performance of the
obligations by another. The charter use and service were coupled
with liabilities which made them personal and not open to perform
ance by the appellant, if it so desired. Arkansas Smelting Co. v.
Belden Co., 127 U. S. 379, 388, 8 Sup. Ct. 1308, 32 L. Ed. 246; Clark
on Contracts, 524. The obligation of the appellant as surety on the
bond was not for performance of the charter party, but for the pay
ment of damages in the event of nonperformance on the part of the
charterer. unless this bond is a maritime contract, within the tests
established for admiralty jurisdiction, it is plain that the libel founded
thereon cannot be entertained.

The Constitution grants, as the judiciary act provides, in general
terms only, for the exercise of judicial power in "all cases of admiral
ty and maritime jurisdiction," leaving the extent of that jurisdiction
to be ascertained by the courts. For many years the limits were un-
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s~ttted, both in reference to locality and- subject-matter, and the'
broader definitions which are now established were not recognized'
in the early cases in the Supreme Court, although the research of
great admiralty judges in the Circuit and District Courts furnished;
valuable light in that direction. Ultimately, however, the Supreme
Court departed from certain restrictions which appeared in these early
cases, notably, in Cutlerv. Rae, 7 How. 729, 730, 12 L. Ed. 890, 1221,
and adopted as the jurisdictional test of contract subject-matter the
nature of the contract-whether it was maritime or nonmaritime. If
the undertaking is for maritime service or transactions, it is within
the cognizance of admiralty; otherwise it is not. New Jersey Steam
Navigation Co. v. Merchants' Bank, 6 How. 344, 392, 12 L. Ed. 465;
Insurance Co. v. Dunham, 11 Wall. 1, 26, 20 L. Ed. 90; The Rich
ard Winslow, 34 U. S. App. 542, 545, 'l'1 Fed. 428, 18 C. C. A. 344.
This rule extending the limits to include all maritime contracts, in
stead of a specific class of such contracts, resulted from reference to
and adoption of like rules of the maritime law as administered in the
continental courts, as within the intention of the constitutional grant,
rather than the English precedents, which had narrowed the adc

miralty jurisdiction, through jealous regard for the common-law ju
risdiction. No relaxation was intended of the elementary rule that
the limits so established must be strictly observed, and the decisions
of the Supreme Court are uniform in such requirement. Without a
contrad purely maritime in its nature, the obligation is not enforce
able in the admiralty.

The rule of strict limitation is uniformly recognized and generally
applied in the admiralty courts. Instances are numerous of its ap
plication and denial of jurisdiction in reference to causes which ap
pear to be maritime in certain aspects, but are not purely maritime
in the jurisdictional sense. These examples will suffice for illustra
tion: A mortgage of a vessel, "whether made to secure the purchase
money upon the sale thereof, or to raise money for general purposes,
is not a maritime contract." The J. E. Rumbell, 148 U. S. 1, 15, 13
Sup. Ct. 498, 37 L. Ed. 3-15, and cases cited. Neither a contract for
building a vessel nor one for furnishing materials therefor is a mari
time contract. Edwards v. Elliott, 21 Wall. 532, 555, 22 L. Ed. 487.
The fact that the vessel is launched when materials were furnished
does not make the contract therefor maritime. The William \Vin
dom (D. C.) 73 Fed. 496, and cases cited. Where the contract is
maritime in part only, and adjudication of nonmaritime subject-mat
ter is required, it is not within the jurisdiction of admiralty. Grant
v. Poillon, 20 How. 162, 168, 15 L. Ed. 871; Turner v. Beacham,
Taney, 583, Fed. Cas. No. 14,252. "The substance of the whole con
tract must be maritime," and it is insufficient that elements of that
nature are involved. Mr. Justice Story, in Plummer v. Webb, 4 Ma
son, 388, Fed. Cas. No. 11,233. In Alberti v. The Virginia, 2 Paine,
115, Fed. Cas. No. 141, the opinion by Mr. Justice Thompson, at
circuit, denies jurisdiction to enforce stipulations in a charter party,
which are of a personal and not maritime nature. In The Eclipse,
135 U. S. 599, 606, 10 Sup. Ct. 873, 34 L. Ed. 269, jurisdiction is
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·denied to enforce an alleged contract of sale of a vessel or a trust
arising therein. Andrews v. Essex F. & M. Ins. Co., 3 Mason, 6, Fed.
Cas. No. 374, is an instructive case. Mr. Justice Story, who deliver
ed the opinion, had in earlier cases upheld th~ jurisdiction over con
tracts of marine insurance, as maritime contracts (subsequently ap
proved by the Supreme Court in Insurance Co. v. Dunham, supra),
but in the case referred to denied jurisdiction over an unexecuted
contract to effect such insurance-remarking that "the law looks to
the proximate and not to the remote .cause as the source of jurisdic
tion." This view, in reference to contracts to procure insurance, has
been frequently reaffirmed. The City of Clarksville (D. C.) 94 Fed.
201, and cases cited.

Under the harmonious line of authorities referred to the doctrine
is settled that the contract articulated in a libel must be, directly and
in essence, an obligation maritime in its nature, for the performance
of maritime service or transactions, to confer jurisdiction. Thus in
the leading case of Insurance Co. v. Dunham, supra, affirming juris
diction over a contract of marine insurance, the maritime nature was
found, not only in the origin of such contracts in the maritime law,
but in the fact that "it is a contract or guaranty, on the part of the
insurer, that the ship or goods shall pass safely over the sea." See
North German Fire Ins. Co. v. Adams, 142 Fed. 439, 73 C. C. A.
555, recently decided by this court. Average contribution for loss
suffered to save cargo or vessel "is the creation of the maritime law"
(Dike v. The St. Joseph, 6 McLean, 573, Fed. Cas. No. 3,908), and
lien therefor is enforceable in admiralty (Dupont de Nemours &
Co. v. Vance, 19 How. 162, 171, 15 L. Ed. 581); so, when the goods
are released upon the execution of a general average bond to stand
in their place, the bond becomes "an express contract for maritime
services" (Mr. Justice Blatchford, in Coast \Vrecking Co. v. Phcenix
Ins. Co. [C. C.] 13 Fed. 127, 134), and of admiralty cognizance.

The undertaking, however, under the bond in suit is not for mari
time service, nor does its performance involve maritime transactions.
Its sole obligation is for the payment of money arising out of a
breach of the terms of the pre-existing charter party, in no sense for
specific performance of such terms. True, the obligation of the sure
ty hinges upon the breach of contract (maritime) on the part of the
principal, and the charter party is thus brought in by way of evidence
of the breach and of liability to respond in damages under the cove
nants of the bond. The direct subject-matter of the suit is the cove
nant to pay such damages, which neither involves maritime service
nor maritime transactions; and we are of opinion that the mere fact
that the event and measure of liability are referable to the charter
party does not make the bond a maritime contract, nor make its ob
ligation maritime in the jurisdictional sense. The common-law na
ture of the bond is unchanged. It became operative only upon failure
of the charterer to perform his separate charter party agreement,
as the new and separate promise of the surety, not to perform that
agreement, for he is neither a party therein, nor required or authorized
to carry out its terms, but to pay the damages suffered through the
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nonperformance of the ,charterer's independent undertaking.' The
distinction which thus appears is well pointed out as making the sep
arate ob!j.['"~tion under the new promise nonmaritime, in The Cen-'
turion, 1 Ware, 479, Fed. Cas. No. 2,554. The opjnion is by Judge
Ware, a leading authority in admiralty law, and says:

"Although the admiralty has a general jurisdiction over marItime eontractl!
and quasi contracts, and things done on the sea, it does not follow that the
payment of a debt In every form which It may assume can be enforced In the
admiralty simply because It orIginated In a contract, or In the performance
of a service whicb was within the jurisdiction of the court. While the original
cause or consideration subsists and Is In force, the party may have his remedy
In this court; but when that is extinguished, and the debt passes Into a new
form by what, In the civil law, Is called a novatlon-as when the creditor
receives a bond for the sum due, or a negotiable note or bill of exchange is
taken as payment, and as aD! extlnguisbment ot the debt-It will not be con
tended that the admiralty has jurisdiction to enforce the payment of the debt
In Its new torm."

The obligation of the bond does not extinguish the debt of the
principal, as in the case of novation, but the money liability is as
sumed in a new contract, under a new form and by a new party, and
is thus equally distinguishable from the original maritime contract.
Of like import are Fox v. Patton (D. C.) 27 Fed. 746 and The Har
vey and Henry, 30 C. C. A. 330, 86 Fed. 656.

Thus viewing the contract of the surety, we are satisfied that it
is not maritime in its nature, and not within the admiralty jurisdic
tion, although it appears in the case of Haller v. Fox (D. C.) 51
Fed. 298, that Judge Hanford ruled otherwise in respect of like sub
ject-matter. The opinion referred to is entitled to great weight, and
has been carefully considered, but we are constrained to the belief
that it is not in harmony with the authorities.

The decree of the District Court is therefore reversed, and the
cause remanded, with direction to dismiss the libel for want of ju
risdiction.

UNITED STATES LEATHER CO. T. HOWELL.

(Circuit Court of Appeals, Fourth Circuit. February 7, 1907.)

No. 693.

L COURTS-UNITED STATES COURTS-STATE LAws .&.S RULES 0]' DECISION-FEL
LOW SERVANT ACT OF NORTH CAROLINA.

The Supreme Court of North Carolina having decided that the tellow
servant act of that state (Re"l'isal N. C. 1905, § 2646), providing that
"any servant or employ~ of any railroad company" Injured through the
negligence of any other servant, employ~, or agent of the company may
maintain an action therefor against the company, applies to a manufactur
Ing corporation which owns and operates II. spur track on Its grounds as
In<'idental to its main business, with respect to servants employed In such
service such construction of the statute Is binding on the federal courts.

[Ed. Note.-For cases In point, see Cent. Dig. vol. 13, Courts, § IlG7.
Ed. Note.-State laws as rules of decision in federal conrtR see note

to Wilson v. Perrin. 11 O. C. A.. 71; Hill T. Bite, 29 C. C. A. 553.]
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I. NEGLIGENCE-DEFENSE OF CONTRIBUTORY NEGLIGENCE-QUESTIOllf FOR JURY
liNDER NORTH CAROLINA STATUTE.

Under Revisal N. C. 1905, § 483, which provides that "contributory
negligence must be pleaded and proved by the defendant," as construed by
the Supreme Court of the state, the trial judge cannot direct a verdict
on a plea ot contributory negligence, but must submit the issue to the
jury.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 37, Negligence, § 333.]

8. TRIAL-INSTRUCTIONS-REQUESTS.
The court is not required to give requested instructions in the idl'ntical

words used therein, but it is sufficient if they are sUbstantially given.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 46, '1'rial, § 665.]

4. MASTER AND SERVANT-ACTION FOR INJURY TO SERVANT-QUESTIONS FOR
JURY.

Evidence considered, in an action by a servant to recover tor an Injury
received while coupling cars through the alleged negli~ence of the en
gineer, and held sufficient to justify the court In refusing to direct a
verdict for defendant, and In submitting the case to the jury.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 34, Master and Serv
ant, §§ 1051-1067.]

In Error to the Circuit Court of the United States for the \Vestern
District of North Carolina, at Charlotte.

E. J. Justice, for plaintiff in error.
Locke Craig (C. H. Armfield and W. D. Turner, on briefs), for de

fendant in error.
Before GOFF and PRITCHARD, Circuit Judges, and McDOW

ELL, District Judge.

PRITCHARD, Circuit Judge. This is an action at law instituted
in the superior court for the county of Mitchell, N. C., against the
United States Leather Company (a corporation organized under the
laws of the state of New Jersey and doing business in North Caro
lina) for injuries alleged to have been sustained by E. H. Howell,
the defendant in error, while engaged in coupling cars of the plain
tiff in error at its tannery at Old Fort, in that state. On a petition
filed by the United States Leather Company, the plaintiff in error, the
case was removed to the Circuit Court of the United States and tried
at the June Term, 1906, of that court at Charlotte. The plaintiff in
error has a large tannery at Old Fort, ann. on its yards has spur tracks
connecting with the tracks of the Southern Railway Company upon
which are placed cars for loading and removing freight of various
kinds, consisting principally of wood and tan bark. . Defendant in
error was an employe of the United States Leather Company at the
time he was injured and was in the discharge of his duties as such;
at which time the leather company was engaged in weighing loaded
cars composing the train, and the car in question had been placed upon
the scales and uncoupled at both ends for the purpose of correctly
ascertaining its weight. After the car had been weighed, VV. \V. Mc
Elrov, who was at the time acting as engineer, in response to a signal
froni' defendant in error backed the train so that the car could be
coupled, and the coupling was made at the front end by a man named
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Jordan. Howell was at the other end and made the rear coupling.
Up to this point there is no dispute as to the facts. However, plain
tiff in error contends that the train, after making the coupling at the
front end, continued to move backwards, and that Howell at the rear
end, while the train was in motion, thrust his foot between the draw
heads at the moment of impact. On the other hand, the defendant in
error contends that after making the front coupling the train stopped,
and while it was standing still he attempted to adjust the drawhead
by kicking it into place; that when "his lick was too far gone to catch"
the engineer, without warning, unexpectedly and suddenly moved the
train backward, crushing Howell's foot between the drawheads. There
was a verdict and judgment for the defendant in error, from which
judgment a writ of error was sued out to this court.

The first exception relates to the ruling of the lower court as to
the law bearing upon the facts in this case. It was held by the court
below that McElroy, whose negligence is alleged to have caused the in
jury complained of, was at the time of the accident the vice principal
and not the fellow servant of the plaintiff in error. We do not deem it
necessary to discuss this phase of the case in view of the conclusion
reached in regard to the construction of the fellow servant act of
North Carolina.

The next point raised is also involved in the first exception. The
decision of the Supreme Court of that state in the case of Bird v.
Leather Company (N. C.) 55 S. E. 727, renders it unnecessary to con
sider many of the questions sought to be raised by the assignment of
errors. Even if the contention of plaintiff in error that the vice princi
pal was acting in the capacity of a fellow servant at the time the injury
occurred be correct, still we are confronted with the proposition that
the plaintiff in error is a railroad corporation within the meaning of
the fellow servant act of North Carolina, and the rule which plaintiff
in error seeks to invoke does not apply in this case.

Section 26'16, Rev. Laws N. C. 1905, is as follows:
"Any servant or employe of any railroad company operating In this state

who shall suffer injury to his person, or the personal representatiYe of any
such servant or employe who shall haye suffered death in the course of his
services or employment with such company by the negligence, carelessness
or incompetence of IIny other serYant, employe or agent of the company, or
by any defect In the machinery, ways or appliances of the company, shall
he entitled to maintain an action against such company. Any contract or
agreement, expressed or implied, made by any employe of such company to
waive the benefit of this section shall be null and Yoiel."

This section has been construed bv the courts of that state in the
cases of Tanner v. Lumber Co., 140 'N. C. 478, 53 S. E. 287; Hemp
hill v. Lumber Co. (Aug. 4, 1906) 54 S. E. 420, 69 L. R. A. 887. In
these cases it was held where one operates a branch road or spur track
similar to the one owned by the plaintiff in error that such road is a
"railroad" within the meaning of the fellow servant act.

Since the submission of this cas.e the court has been furnished with
a supplemental brief in which reference is made to the case of Bird
v. Leather Co., sunra, in which the opinion of the Sunreme Court of
North Carolina was handed down on December 11, 1906. It appears
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that the plaintiff in error in that case instituted an action in the state
court against the plaintiff in error in the present action, and the court
in that case holds that section 2646 (the fellow servant act hereinbefSlre
referred to) applies to the plaintiff in error in the case at bar. The
syllabus in the case of Bird v. Leather Company, supra, is as follows:

"'''hen a corporation In aid of Its primary purpose owns and operates a
railroad, the E'eilow Servant Act applies in the determination of liability for
acts resulting therefrom."

In that case the defendant company relied upon the defense that
the cause of the injury was the result of an act of a fellow servant,
and therefore the plaintiff was not entitled to recover. The issue
raised was well-defined, and after a careful consideration by the court
it was decided against the contention of the defendant company. This
being the construction of a statute by the Supreme Court of the state
where this action was instituted, we adopt the same as the proper rule
of construction to be placed upon the fellow servant act to which we
have heretofore referred.

In the case of Kibbe v. Stevenson Iron Min. Co., 136 Fec!. 149, (l!)

C. C. A. 147, the question involved in this controversy \vas before the
court and in discussing the matter Sanborn, Circuit Juc1ge, who de
livered the opinion of the court, among other things, said:

"'rhe national courts uniformly follow the construetion of the Constitution
and statutes of a fltate given by its highpflt judicial trihunal in nIl cases whic·1t
involve no question of general or cOlllmercial law aml no qUf'fltion of right:
under the Constitution :wd lawfl of the nation. BellIes v. Brim(ip!ll. ]20 U. S,
7"0. 7G3, 7 Sup. Ct. 7i:G, 30 L. Ed. 78G; J)l'troit v. Osborne, 1;;.... e. S. 4H2, 4Dif,
10 Sup. Ct. 1012. 31 L. Eel. 2GO; Madden v. Lancafltcr Count~'. G;, Fed, 18'-\.
102, 12 C. C. A. "G(i. ,,70; Clapp v. Otoe County, 104 Fed. 473, 477. ·t" C. C. A.
,,79, ,,82; City of Bpatricc~ v. Eclminflon, ,,'1 C. C. A. GOl. 604. ]] 7 Fell. 427. 4:W.
The Supreme Court of Minnesota has decicled that flection 270], Gel!. St. ]8!lci.
govcrnfl the relation of maflter and flervant, and the liaIJiiity of the f'orml'!'
to the latter when they are eng:H(pd in the operation of a short railroad o\\'\]
ed and op<'rated hy a mining corjloration, which is not a railroad COJTlorntion.
for the sole purpose of operating itfl mine. and that the statute thus eonfltnll'<!
doefl ]]ot yiolate any provision of' the Constitution of the state of' :\Iinuesota,
It hafl held that this fltatute apIl!iefi not to railroa(ls as sueh. but to l'aill'o"I
ha7,;1I'clfl; that it governs 'ail persons :lIld eorporatioI1s operating n line 0['
raiJronc1 incident to which are the hazardfl and risks intendel1 to be guard
ed against by the Legislature': and that the statute thus constrned is not vio
lative of the Constitution of' the state."

The third exception is to the refusal of the court to direct a verdict
against the defend::mt in error on the plea of the defense of contribu
tory neglIgence. Section 483, Revisal K. C. 1905, provides: "that
contributory negligence must be pleaded and proved by the defendant."
It has been repeatedly held by the courts of that state that the trial
judge cannot direct a verdict upon the plea of contributory negligence,
but must submit the same to the jury, as was done in this instance.
Frazier v. R. R. Co., 130 N. C. 355, 41 S. E. 9±l; House v. R. R. R.
Co., 131 N. C. 103, 42 S. E. 553; Sherrill v. R. R. Co., 140 N. C.
252, 52 S. E. 940; Whisenhant v. R. R. Co., 13i N. C. 349, 49 S. E.
559. This issue was submitted to the jury and found in favor of the
defenda'lt in error, and in view of the evidence we are not inclined
to hold that it was error.
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'the fourth exception is to the refusal of the court to give the plain
tiff in error's special instruction set forth in such exception. We think
that the court below properly refused this instruction, inasmuch as
there was not sufficient evidence to sustain the same. In so far as the
evidence justified this exception it is covered, we think, by the general
charge of the court. \Ve fail to find any evidence which warrants
the assumption that the engineer was trying to couple two cars at
the same time without stopping the engine after the first coupling.
In other words, there is no evidence to show that the defendant in
error gave the engineer a signal which would justify him in assuming
that two cars were to be coupled at the same time.

As to the fifth exception we think that the ruling of the court was
proper under the circumstances, especially in view of the fact that
the court correctly stated the rule in its charge to the jury upon the
subject.

In considering exceptions numbers 7, 8, 9, 10, and 11, we are of the
opinion that there is no merit in the same. \Ve have read and carefully
considered the very able and exhaustive charge of the learned judge
who tried this case, and we are satisfied that his charge clearly and
fairly states the law applicable to the issues and evidence pertaining
to the same.

The court is not required to give instructions in the identical words
used therein, and if the same are substantialIy given it is sufficient.
Burton v. March, 51 N. C. 409; MitcheII v. Corpening, 12·1 N. C.
·172, 32 S. E. 798; Cox v. R. R. Co., 126 N. C. 103, 35 S. E. 237;
Brown v. Power Co., 140 N. C. 333, 52 S. E. 954,3 L. R. A. (N. S.)
912.

\Ve will now consider out of its order the second exception which
is to the refusal of the court to instruct the jury "that there was no
evidence to go to the jury that the plaintiff was injured by the neg
ligence of the defendant as alleged in the complaint." This exception
is in the nature of a demurrer to the evidence. Howell, the defendant
in error, testified as follows:

"As soon as the car was weighed the man at the scales said 'all right,'
and I was back from the cars a 'little piece-the track curved a little piece
and I couldn't see Mr. McElroy standing up beside the car, and I stepped up
with the scales and asked Charlie Jordan if he had made his coupling. He
said, 'Yes, he had made it.' ('l'he car was standing still.) I looked at my
coupling, and the drawhead of the car had slipped down so that it wouldn't
couple when it came together. It was standing and just a little distance apart.
and I saw that it didn't make and that the drawhead had to be pushed over,
and I stepped between the cars and took my left foot to kick the drawhead over
so it would make the coupling, and just as I did that he struck the three
cars on the left, and the slack run back, and the engine come right on back
and threw me and the space caught me. Q. When you \vent in between the
cars what was the position of the cal' at that time? A. 't'hey was standing
still, sir, to the best I know. Q. 'Yell, was any signal given that you know of
to the engineer to come bacl;:? A. Not that I remember of. * * * Q. Why
did you nse that [your foot]? A. I didn't have anything else to make it with,
and thought I was perfectly safe in doing it as the cal' was standing still.
Q. As you went in there then the car was standing still? A. Yes, sir. Q.
As you went in what took place? A. As I made my lick to kick the drawhead
over he struck the back cars. 'l'here was three cars coupled to the enw.ne;
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but my lick was too far gone to catch, and he struck the back car and knocked
the slack back, and the engine just jerked me back into space, and the draw
head caught me. ... ... * 'ViII you tell the jury why you didnt step back
out there before you put your foot in there and signaled? A. 1'he train was
standing. I thought it would stand still. ... ... ... Q. Now, Mr. Howell,
whose business was it to indicate when those cars were to move, yours or Mc
Elroy's? When you want to make the coupling, do you or J\fcF,]roy make the
sign? A. The man who makes the coupling gives the sign. Q. "'hen you were
making that coupling it was McElroy's duty to obey your signal when you
signaled to him? A. Yes, sir; it was bis duty. He was over me. ... ... ...
Q. Now then, when he makes his ccoupling, what is his duty? A. That is
,vhnt I wanterl to expia in a minute ago. If you will let me explain that, I
can tell you the way I undr~rstand it. Whenever you signal an engineer to go
ahead or corne back in coupling cars, when he strikes the cars or hits anything
he is supposed to stop until he gets another signal. This is the way I un
derstand it. That is the reason that I thou,ght it was safe when I stepped in
there to kick the drawbead. * ... * Q. 'Vhen he makes the coupling? A.
'Vhen an engineer is waved back and hits he is supposed to wait until he is
signaled again. Q. That is what you were relying upon? A. Yes, sir.
Q. SO tbat when Jordan made the coupling, and the cars were standing still,
you thought it was safe to go in there? A. Yes, sir."

This testimony was practically uncontradicted. McElroy, a witness
for the plaintiff in error, testified that he thought the train stopped.
Terrell, another witness for the company testified:

"Q. Isn't it the duty of the engineer to wait when the first coupling is made
for another signal? A. I would expect him to wait. ... ... * Q. V(hen the
engine is standing still, don't you expect the engineer to give the switchman
notice he is going to move his engine? A. If I was going to couple I would
give him a signal whcn to move. * ... ... Q. And you would expect him to
give you the signal when he moved. A. I would expect him to move the en
gine whenever I give him the signal to. Q. You wouldn't expect him to move
until you did '! A. ::\'0, sir. Q, If the engineer was going to move his engine
without having been signaled to do so, wouldn't it be his duty to give his
signal to the flagman? A. It would be bis duty to wait until he got a signal.
Q. And if he didn't get a signal it would be his duty to give one? A. It would
be hi~ duty to stand still until he got one. ... * * Q. He must wait for the
signal? A. Yes, sir. Q. And if the cars are standing still the brakeman is
at liberty to go in and adjust them and then step out for the signal'! A. Yes,
sir."

Hemphill, another witness for the company, testified that he couldn't
say whether the train stopped or not.

We have given due consideration to the foregoing evidence, and are
of opinion that the trial judge was justified in submitting the same to
the jury. The defendant in error testified that he went between the
cars to adjust the couplers while the train was at a standstill, and
that the engineer who was in charge of the engine suddenly ran the cars
together, as a result of which he was injured. He also testified that no
warning was given him by the engineer as to his intention to move
the cars, and that the engineer without any signal from him moved
the cars in a careless, negligent, and reckless manner which resulted in
his injury.

It was shown by Terrell, a witness for plaintiff in error, that it
was the duty of the engineer to wait when the first coupling was made
until another signal was given him before moving the cars again. It
was also shown by this witness that it was the duty of one engaged
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in coupling cars to signal the engineer each time before the cars were
moved.

While the evidence of the defendant in error was contradicted to
some extent by McElroy, and perhaps others, at the same time, his
evidence was such, if taken alone, as to warrant the jury in returning
a verdict in favor of the defendant in error. In other words, the
evidence was such as to raise an issue about which reasonable men
might reasonably differ, and this after all should be the true test in
determining whether under a given state of facts the trial judge should
take the case from the jury.

In the case of Hopkins v. R. R. Co., 131 N. C. 464, 42 S. E. 902,
the court in discussing this question, among other things said:

"It is well settled that on a motion for nonsuit, or its counterpart, the di
rection of a verdict, the eviden~e of the plaintiff must be accepted as true, and
construed in the light most favorable for him. Moore v. St. Ry. Co., 128 N.C.
455, 39 S. E. 57; Coley v. R. R. Co., 1:!9 K C. 407, 4]3. 40 S. E. 195, and cases
therein cited. In Purnell v. It. n. Co., 122 N. C. 832, 29 S. E. 933, Justice
Ifurches, speaking for the court says: 'This motion is substantially a demur
rer to the plaintiff's evidence, and this being' so. and the court having no
right to pass upon the ,Yeight of evidence, e\'ery fact that plaintiff's evidence
proved, or tended to prove, 111ust be taken by the court as provell. It must
be taken in the strongest light as against the defendants.' Thus construing
the evidence, there can be no doubt that the case should have been sub,
mitted to the jur3'. Therefore there was error in the judgment of nonsuit."

There are numerous other decisions of the Supreme Court of North
Carolina which are in harmony with the foregoing; but we do not
deem it necessary, for the purposes of this case, to refer to the same.

The record discloses the fact that the case at bar was tried with
great care by the trial judge, and that every possible defense to which
plaintiff in error was entitled was submitted to the jury for their COn
sideration, and we are therefore of opinion, for the reasons herein
before stated, that the judgment of the Circuit Court should be affirmed.

Affirmed.

McDO\VELL, District Judge, concurs in the conclusion reached.

MINERAL DEVELOPMENT CO. et al. v. TUGGLE LAND & TIMBER CO.

(CircUit Court of Appeals, Sixth Circuit. March 18, 1907.)

No. 1,600.

BOUNDARIES-DESCRIPTION IN STATE PATENT-CoNSTRUCTION.
A description of a tract of land in a state patent as "beginning on three

chestnuts and chestnut oak near the head of the Pigeon Fork; thence (run
ning the dividing ridge between Turkey creek anll the Line Fork to the De
feated Branch; thence the llividing ridge between the Defeated Branch and
Turkey creek), S. 10° ""V., 68 poles, to a chestnut, * * *" construed
as though written, "beginning on three chestnuts and chestnut oak near
the head of Pigeon Fork; thence (running the dividing ridge between
Turkey creek and the Line Fork to the Defeated Branch, thence the di.
viding ridge between the Defeated Branch and Turkey creek), S. 100 W.,
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68 poles, to a chestnut," etc., making such portion a single call, where, If
construed literally as written, it not only left the courses and corners be
tween the monuments called tor undefined. but did not conform to the plat
which accompanied the certificate of survey; whereas, as construed. the
description and plat agreed, and the survey closed and embraced about the
quantity of land called tor.

Appeal from the Circuit Court of the Vnited States for the Eastern
District of Kentucky.

S. B. Dishman and D. D. Field, for appellant.
J. D. Black and J. W. Alcorn, for appellee.

Before tURTON, SEVERENS, and RICHARDS, Circuit Judges.

RICHARDS, Circuit Judge. This was a suit in equity instituted
by the Tuggle Land & Timber Company, claiming to be the owner of
certain trees on two tracts of land in Letcher county, Ky.-one con
taining 404 acres, and the other 1749 acres-to enjoin the Mineral
Development Company and A. B. Asher from denying, preventing, or
in any wi~e interfering with its right to own, cut, and market the said
trees. The plaintiff claimed title by ir.lermediate conveyances from
one Isom Stamper, under patent No. 10,899, issued to him by the com
monwealth of Kentucky, February 5, 1848, for 12,000 acres of land.
The plaintiff claimed that the two tracts of timber land described lay
wholly within the boundaries of the Stamper patent of 12,000 acres;
while the defendants contended that they did not lie within the said
patent, but wholly outside the same, and based their claim ofownership
to the timber on patents junior in date to the Stamper patent of 12,
000 acres. The whole controversy turn~ upon the true location of
the Stamper patent of 12,000 acres. If the lines of this patent are
located according to the contention of the plaintiff below, it is the
owner of all the trees which it claims, and the defendants are without
title to any of the five tracts or the timber thereon, which they claim
under patents junior to that of Isom Stamper. On the other hand, if
the defendants' contention as to the location of the Stamper patent
is correct, the plaintiff below has no claim whatever to any of the
trees on the five tracts claimed by the defendants under patents junior
to that of Isom Stamper. The court below held in favor of the conten
tion of the plaintiff, namely, that the Stamper patent of 12,000 acres
embraced within its boundaries the 404-acre and the 1,749-acre tracts,
on which the timber in dispute is located. From this the defendants
below appealed.

The original certificate upon which the Isom Stamper patent was
based, describes the land as surveyed July 24, 1846, for Isom Stamper,
assignee of Elijah Combs, 12,000 acres of land by virtue of part of a
Perry county court land warrant, No. 360, on Turkey creek, of the
Line Fork of the North Fork of the Kentucky river, and bounded
as follows, to wit:

"Beginning on three chestnuts and chestnut oak near the hend of the
Pigeon Fork; thence running the dividing ridge between Turkey creek and
the Line Fork to the Defeated Branch; thence the dividing ridge between the
Defeated Branch and Turkey creek; thence S. 10° W. p 68 poles, to a chestnut;
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thence S. 10· E., 98 poles, to a chestnut oak and sarvIs, S. 68· W., 125 poles,
to a stake; thence S. 5° m, 100 poles, to a stake; thence S. 68° Wl., 2.000 poles,
to a stake; thence S. 40° W., 320 poles, to a stake; thence north 1.328 poles to
• stake; thence N. 77° E., 1,900 poles, to a stake; thence S. 33° m, 600 poles,
to the beginnIng."

..

•
I
I

•·q...

···f..
I
i
•,,

-",. ... .........
...... ....... ... .....

Accompanying this certificate was a plat in the following fonn:

A The patent upon this plat
", .",,~~ and certificate was issued

v·-- .. 1. February 5, 1848, and de-
! " scribes the land as-
: • "BegInnIng on three chestnuts
• : and chestnut oak near the head
I : of the PIgeon Fork; thence run-I , Ding the dIviding rIdge between

I I Turkey creek and the Line Fork

! : ~~eth~I~Jf:;t~d;:a~~~eet:e~~:
• I Defpated Branch and Turkey
I • crepk, S. 10· W., 68 poles, to a

; chestnut; thence S. 10° E., 98
• 1 poles. to a chestnut oak and sar-

I
~ • vis; thence S. 68° W., 125 poles,
... I to a stake; thence S. 5° Eo, 100; J • poles, to a stake; thence S. 68°

I W., 2.000 poles, to a stake;
thence S. 40° W., 320 poles, to a
stake; thence north 1.328 poles
to a stake; thence N. 77° In.,
1.nOn poles, to a stake; thence
~. :t~O Eo, 600 poles, to the be
ginning."

It will be observed that the
description of the 12,000 acre
Stamper tract, as given in the
certificate of survey, is the
same in all respects as that
given in the patent except
that the word "thence" ap
pears in the certificate be
tween the words "Turkey
creek" and the letters and fig

ures "5. 10" W," but doe~ not appear in the patent. The apparent
object of this omission, for reasons which \\il1 appear more fully later,
was to emhle the language descriptive of the dividing ridges to be
read parenthetically, thus:

"Beginning on three chestnuts and chestnut oak near the head of Pigeon
Fork; tlH'llCe (running the divIding ridge between 'l'urkey creek and the Line
Fork to the Defeated Branch; thence the dividing rIdge between the De
feated Branch and 'l'urkey creek). S. 10° W., 68 poles, to a chestnut j thence
S. 10° E., 98 poles, to a chestnut oak and sarvis," etc.

A comparison of the description given in the certificate of survey,
with the plat made from it and recorded, at once discloses the fact that
there is apparently a discrepancy betWEen the description and the
plat; for while the description contains apparently eleven lines, the plat
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as recorded, contains but nine, and these nine are the lines defined by .
courses and distances which are included in the description, and read
as follows:

"Beginning on three chestnuts and chestnut oak near the head of Pigeon .
Fork; >I< >I< • thence S. 10° W., 68 poles, to a chestnut; thence S. 10° E.,
98 poles, to a chestnut oak and sarvis; thence S. 68° W., 125 poles, to a
stake; thence S. 5° E., 100 poles, to a stake; thence S. 68° W., 2,000 poles, .
to a stake; thence S. 40° W., 320 poles, to a stake; thence N. 1,328 poles to '
a stake; thence N. 77° Eo, 1,900 poles, to a stake; thence S. 33° E., 600 poles,
to the beginning."

In other words, the apparent discrepancy is the result of the pre.s~

ence in the description of the following language immediately succeed
ing the designation of the beginning corner:

"Thence running the dividing ridge between Turkey creek and the Line
Fork to the Defeated Branch; thence the dividtng ridge between the Defeated
Brauch and Turkey creek." .

And the real question in the case is whether this hng-uage should be .
interpreted as designating- th' openi1W lines of th" survey, or as being
merely descriptive of the ridges along which the opening lines as
defined by course and distance, are to be run.

Coming to the consideration of this question, whether the survey
is one of nine or eleven lines, it is to be noted, in the first place that,
of the nine lines which make up the plat of the recorded survey, every
one is defined by course and distance; that these courses and distances
when run out, make a survey of the figure shown in the plat, which
closes; and that it closes so as to embrace 13,500 acres, substantially
the amount in the survey which calls for 12,000 acres; and it closes,
no matter which way the lines are run, whether forward or backward,
whether directly or by the reverse method. On the other hand, di
recting our attention to the language which is inserted immediately
succeeding the designation of the beginning corner, namely "thence
running the dividing ridge between Turkey creek and the Line
Fork to the Defeated Branch; thence the dividing ridge between the
Defeated Branch and Turkey creek," it will be observed that there
is no course or distance given for these lines, or either of them, if·
they be regarded as two. After giving the beginning corner "at the
head of Pigeon creek," the description says "thence running the divid
ing ridge between Turkey creek and the Line Fork to the Defeated
Branch; thence the dividing ridge between the Defeated Branch and
Turkey creek." If we regard this as a description of two lines, the
first ends at "the Defeated Branch." or wherever that point may be
upon this stream, while the second does not end at all, at least no
termination is given. It is apparent that the location of these lines
is uncertain, and must be left largely to guess work. It appears that
Mr. Tuggle, the head of the plaintiff company, made a survey and
a map which appears in the record, making use of the alleged calls
along the ridges between Turkey creek and the Line Fork and Tur
key creek and the Defeated Branch, with this result: That the first
call from the beginning corner running the dividing ridge between
Turkey creek and the Line Fork to the Defeated Branch, was 1,122.2
poles long, and the second call starting from the corner thus fixed
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by Mr. Tuggle, and running the dividing ridge between the Defeated
Branch and Turkey creek, was 1,144.52 poles long. This makes 2,
266.54 poles, or more than seven miles from the beginning corner of
this survev to the first-marked corner thereof, designated by "a chest
nut," which was followed 98 poles further on, by the corner desig
nated by "a' chestnut oak and sarvis." As a result of including these
two lines running the ridges for nearly seven miles, which were not
in the recorded plat, and were never used to ascertain the area em
braced in the patent, it became necessary, in running the long line
"S. 68° W., 2,000 poles," to shorten it to 1,120 poles, or 880 poles,
over two miles and a half; and then to lengthen the long line on the
west of the survey, which runs "North 1,328 poles" to 2,120 poles.
an increase of 792 poles, or over two miles. As a result of this method
of reconstruction, the Stamper patent of 12,000 acres was enlarged
so as to include 16,000 acres.

Recurring to the description of the surveY' by courses and distances,
being the lines used by the surveyor in making the plat, it is well known
that the method in use in the early days in constructing a large sur
vey in the mountainous region of Kentucky, "by protraction," known
commonly as a "call" survey, was to mark the beginning corner by a
monument, then survey and mark by monuments two or three short
lines, and then complete the survey on paper by merely agreeing upon
the courses and distances, filing the certificate, and subsequently mak
ing the plat. This was apparently the method pursued in the present
case. The beginning corner was marked, and so were the succeeding
lines designated by courses and distances and marked by monuments,
the first of these being "S. 10° "V., 68 poles, to a chestnut." and the
next "S. 10° E., 98 poles, to a chestnut oak and sarvis." But, in the
plan pursued by Tuggle, the lines marked by monuments which we
have described, and which should have been at the beginning of the
survey, and which there is everything to indicate were actually sur
veyed and marked, do not appear in the survey for nearly seven miles
from the beginning corner, being separated by the two long lines run
ning the dividing ridges which intervene. \Ve cannot believe that
this ever occurred; that the survey was ever so made. The inherent
improbability is too strong, and, besides, the testimony of the wit
nesses, the Stampers, Cornett, Fields, and others, tends to show that
the beginning lines and corners, marked by monuments, to which
we have alluded, were actually run on the ground, beginning at the
head of Pigeon Fork, and were marked on the ground as indicated
in the description. The more we reflect upon the description in this
survey, considered in the light of the facts in the record the more
clear it becomes that the language descriptive of the dividing ridges,
along which it was intended the opening lines of the survey should be
run, was never designed to be treated as calls, or play any real part
in the survey. This descriptive matter was merely ancillary, to be
used if needed in laying out the opening lines. And, in this con
nection, it may be well to say that the opening calls of the survey, be
ginning at Pigeon Fork, and including the first three lines, did run
the dividing ridge between Turkey creek and the Line Fork, and the
dividing ridge between the Defeated Branch and Turkey creek, just
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as indicated in the preliminary or parenthetical statement of the de
scription. Really, it seems almost absurd to consider this descriptive
matter respecting the dividing ridges seriously as calls of the survey.
There was no place for them as calls or lines. The survey was com
plete without them. The nine lines shown in the p'at, reversed and
run, beginning at Pigeon Fork, which was bath the beginning and end
ing corner, close the survey, and leave no space for the interjected
ridges, which were only mentioned as a guide to the location of the
opening calls.

Conceding that there is doubt and ambiguity as to the location of
this patent, the rule is well settled in Kentucky that such doubt, arising
as it does from the certificate of survey, the plat and the patent, must
be construed most stronglv against the patentee, for whom the sur
veyor acted. Pearson v. Baker, i3± Ky. i321, i32-1; Bramblet v. Davis,
141 Fed. 776, '18~1, '1~2 C. C. A. 201. Evidently the sun'eyer who did
the real work in making the map anel locating the patent, understood
perfectly what all the parties intended at the time. He knew why the
descriptive matter respecting the dividing ridges was inserted, and
limited it to the real object for which it was used. Elliott v. Gibson,
:29 S. W. 620, 16 Ky. Law Rep. 708, 710.

The judgment is reversed, and the cause remanded for further pro
::eedings in conformity with this opinion.

------

LOGUE v. LANGAN.

(Circuit Court of Appeals, Eighth Circuit. November 16, 1906.)
Ko. 2,254.

1. SPECIFIC PERFOR1L\NCE-PAEOL GIFT.
I<}quity will enforce a parol gift of lane1, if accompanie(1 by possession,

when valuable improvements lwve been made lJy the donee 011 the strengtl]
of and in reliance on the gift, proYided the evidence both as to the exist·
ence of the contract and its terms and conditions is cogent, clear, and un·
equivocal.

[IDd. Note.-For cases in point, sC'e Cent. Dig. YOI. 44, Svecific Perform·
ance, §§ 182, lim.]

2. SAME-PART PERFORMANCE-PAROL GIFTS.
Part performance, or tlw making of valuable improvements, relied OIl

to take a parol gift of land out of the statute of frauds. must be sucb as
to indicate an acceptance of tile gift on the terms on whieh it is alleged
to have been made and such as are c)('arly referable to no otber arrange
ment or understanding.

[I~d. Note.-For eascs in point, SE'e Cent. Dig. vol. 44, Specific Perform
ance, §§ 120, 132, 133.J

3. SA!>H;-E)VIDENCE.
In a suit to enforee au alleged parol gift of land. complainant testified

that she moved on the land at her brother's request and that he told bei'
he would give her the land for a horne; that be wanted her to live there,
and would execute a deed when he got to it; and that he expected one·
third of the ('rops until such tin10 as he gave the deed, which be died.
without executing. The evidence was uncertnin whether he intended to
convey the land in fee, or only to make complainant a tenant for life, for
a term of years, or at sufferance; nor did it appear whether he intended
to make a present gift or one effectiYe in the future. Complainant lived
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on the land until after her brother's death, rendering to him one-thir<l
of the crops, which she also rendered to his executor after his death, and
only expended about $150 on the premises in repairi.ng fences, paperin~

rooms, etc. lIeld, that such evidence was insufficient to establish a parol
gift of the land enforceable against his personal representative.

Appeal from the Circuit Court of the United States for the District
of South Dakota.

S. H. Wright (Joe Kirby, on the brief), for appellant.
A. H. Orvis (L. B. French, Frank R. Aikens, and Harold E. Jud..:;e,

on the brief), for appellee.

Before VAN DEVANTER and ADAM S, Circuit Judges, and
PHILIPS, District Judge.

ADAMS, Circuit Judge. This was a bill to enforce the specific per
formance of a oarol contract to convey land. The appellant, who was
complainant below, alleges in her bill as follows: "That on or about
the month of April, 1896, Hugh Langan, now deceased, * * *
proposed (orally) to this complainant that if she would remove hom
the place where she was then residing and make her home upon a
certain tract of land then owned by him, to wit, the northeast quarter
of section 33, township 96 north, of range 5.2, situated in Turner
county, South Dakota, and reside there permanently, and would pay
him, the said Hugh Langan, one-third of the crops raised thereon,
he would give her the said land, and would make her a deed therefor
as soon as he could get around to it, and if he did not make her a deed
to said land he would leave it to her in his will, and that, when he
could get around to the making of the deed or will to her, the pay
ment of one-third of the crops raised on said premises should cease."
That she then and there accepted the proposition, and removed from
the place where she had theretofore resided, and took up her residence
upon the quarter section as proposed, and has ever since resided thereon.
That she has since then cultivated the land and turned over to Hugh
Langan or his representatives one-third of the crops raised thereon in
accordance with the proposition made. That she made some improve
ments upon the place, amounting in the aggregate to about $150, in
the confident belief that the place was ultimately to be hers. That
Hugh Langan died in 1902 without having made a conveyance of the
land to her, or without devising the same to her by his last will. That
defendant, James A. Langan, is the executor of the estate of Hugh
Langan, and sole devisee of all the real estate including the quarter
section above mentioned, which was owned and possessed by Hugh
at the time of his death. The prayer is that defendant be required
to make a good and sufficient deed to complainant transferring to her
the land described. The answer denies on information and belief the
making of the contract, and avers that the described quarter section

,was not owned by Hugh Langan in his lifetime, but was owned by
.the firm of Langan Bros., composed of Hugh, the deceased, and de-
fendant; that Hugh had no right or authority to make any agreement

:with respect to the disposition of the land without co-operating with
defendant; that complainant had occupied the quarter section in ques-
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tion, not under any contract for a conveyance thereof to her, but
solely as a tenant of Langan Bros., and with no rights other than those
of such tenant.

The facts as disclosed by the proof appear to be that complainant
was a sister of Hugh and James Langan. She was impecunious,
and they were well-to-do farmers. She, with her family, consisting
of an invalid husband, two daughters, and a son, had for some years
prior to 1896 resided on a farm belonging to Hugh Langan in South
Dakota. In 1896 she says her brother Hugh told her he wished she
would move to another farm, mentioning the quarter section which
is the subject of this controversy. Hugh and his brother James were
copartners, and together owned all the land standing in the name
of either. The portion of the quarter section in question, containing
20 acres, on which the residence and outbuildings are located, stood
in the name of James, and the balance (140 acres) stood in the name
of Hugh. The principal evidence claimed to constitute a contract is
given by the complainant herself. She testified that after she had lived
on one of Hugh Langan's farms for a period of about seven years,
and on the occasion of his telling her he wanted her to move to an
other farm consisting of the quarter section above described, he said,
in the language of the witness, "that he would give me this for my
home-the quarter-and wanted me to live on it. That is the rea
son I moved here." She said she moved there about six weeks
after that conversation, and that after she moved into the house her
brother Hugh said "he wanted to make the house comfortable for
me; that he expected a share-one-third-of the crops until such
time as he coulc! get around to give me a deed to the land-deed to
the property; that he would builc! to the house whatever I wanted.
It didn't make any particular difference to him." She said she
tolc! him the house was big enough for her, but that he said before
he died maybe he would like it bigger; that he wanted to build a
lot to the house, but she thought he was giving enough to give it,
and didn't want him to do it. Her testimony is the only direct
evidence of the so-called agreement. Several witnesses were called
by her who testified to certain admissions made at a later time by
Hugh. For instance, J 01111 O'Donnel testified that he was riding
with Hugh Langan at one time when he told him that he was going
to move complainant and her family to the place now in controversy,.
and that it would be "more convenient for the old folks to live
there, and he wished to see them live on that place." The witness
said at that time he asked him the following question: "You will
give :'vIrs. Logue this place?" and that he said: "\Vell, he could
afford to, and that he intended that it should be her home, and that
he would not have to remove her again, but that his two brothers
were as well entitled to help her as he was; that is, James and
Daniel Langan." One Swan Eckberg testified in behalf of com
plainant that Hugh Langan once told him that he had bought the
iarm for Mrs. Logue, and had done this for her "because he never
had done much for her, and that he was going to give her this prop
erty, as she had always been his best sister." Mrs. Newton testified·
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that Hugh Langan told her that "she [the complainant] had not
don~ so well as the rest had done, and through sympathy and good
feelll1g he wanted to do this for her; that he intended to give Mrs.
Logue a farm, 160 acres."· Mr. Voutrobec testified that Hugh Langan
once told him that the place belonged to J\{rs. Logue; that he ask
ed Hugh whose place that was, and he told him it was Mrs. Loguc's
house. Emma Logue, the daughter, testified that after they had
mov~d to the quarter section in question Hugh Langan said, on
com1l1g. to the place and finding it somewhat dilapidated, ,"that he
was g01l1g to fix the place up for me." She said she told him it
was plenty good enough for her, but that he insisted on building a
porch and a pantry onto the kitchen and a bedroom on the north of
the house. She also testified that on another occasion Hu["h came
to their home and said to hcr mother : "You didn't makeC> a very
good move in regard to the house. The house is not as good ;s
~he house we moved from." And he says: "I am going to fix
It up comfortably for you, because I am going to give you this for a
home, and I will make you a deed to it as soon as I can get around
to it." The foregoing fairly discloses the character of evidence relied
on by complainant.

It appears that the quarter section in question was occupied by the
complainant with her family until the death of Hugh Langan in 1902
and to the present time, and that she always accounted to Hugh or
his brother for one-third of the crops raised on it annually. Section
1311 of the Revised Civil Codes of South Dakota (1903), where
the land in question is situated, is as follows:

"No agreement for the sale of real property, or of an interest therein, is
valid un]esi'l the same, or some note or memorandum therof. be in writing.
and i'lubseribed by the party to be charged. or his agent fhel',mnto authorized in
writing; but this does not abritlg-(' the power of any court to compel the'
Apeeific performance of any agreement for the sale of real property in case {If
part performance thereof."

This statute, commonly known as the "statute of frauds," is an
expression of a well-understood equitable rule that part performance
of a parol contract for the sale of lands removes the bar of the statute
'of frauds. Equity also enforces a parol gift of lands, if accompanied
by possession, when valuable improvements have been made by the
'<lonee on the strength of and in reliance upon the gift. Neale v.
Neales, 9 Wall. 1, 19 L. Ed. 590; Riggles v. Erney, 154 U. S. 244.
1·1 Sup. Ct. 1083, 38 L. Ed. 976; Irwin v. Dyke, 109 Ill. 528; Welch
v. Whelpley, 62 Mich. 15, 28 N. W. 774, 4 Am. St. Rep. 810. To
warrant a decree for the specific performance of a parol contract,
whether of gift or otherwise, for the conveyance of land, the evidence
must be cogent, clear, and unequivocal, both as to the existence of
the contract and as to its terms and conditions. Story's Eq. Jm.
vol. 2, § 764: McKee v. Higbee, 180 Mo. 263, 299, 79 S. W. 407,
and cases cited. The part performance or the making of valuable im
provements relied on by complainant to take her case out of the
statute of frauds must be such as indicates an acceptance of the gift
on the terms on which it is alleged to have been made, and such as are
fairly referable to no other arrangement or understanding. Neces-
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sarily, therefore, they must be consistent with no other theory th.an
that of an absolute gift, which is the only theory on which complam~

ant proceeds in this case. vVilliams v. Morris, 95 U. S. 444, 456, 24
L. Ed. 360; Sitton v. Shipp, 65 Mo. 297; Emmel v. Hayes, 102 Mo.
186, 14 S. W. 209, 11 L. R. A. 323, 22 Am. St. Rep. 769; Phillips
v. Thompson, 1 Johns. Ch. 131; Cole v. Potts, 10 N. J. Eq. 67.

How do the facts of the present case respond to these several rules?
The evidence of the alleged agreement is not clear or cJnvincing. The
complainant's version of the conversation, which she says embodied the
agreement, taken in connection with the circumstances attending it,
leaves it doubtful whether Hugh Langan intended to provide a home
for his sister and her family by conveying the land tJ her in fee or by
making her a tenant for life, for a term of years, or at sufferance;
and, if by either of the methods just suggested, a doubt ex'sts as to
when and on what terms the convevance was to be made. :YIore than
this, the evidence discloses an unce~-tainty whether her brcther intend
ed a present gift or to express a general purpose to be effective in the
future or not, according to his judgment concerning his sistc:r's best
interests and his own circumstances at the time. The evidence of
Hugh Langan's admissions to complainant's neighbors consists of loose
declarations of a general, fraternal, and benevolent character quite
consistent with the intention to make a provision for a home for his
sister in any other way than that now claimed by her. Their evidence
generally relates to admissions of Hugh about his purpose to make some
provision in the future for his sister, rather than ab)ut what had been
done in the past. His chief purpos~, as disclosed by all the evidence,
seems to have been to provide his sister a comfortable home, and also
to provide an opportunity for the members of her family to make their
own living by cultivating the farm. He very likely entertaine<1 the
idea that the husband and three reasonablv healthy children would
get on better if afforded the opp8rtunity ~and cori'fronted with the
necessity of doing some work for their own living. This purpose
could be well subserved by permitting them to live on the farm in
definitely, while the title remained in him, and req'liring them as a
stimulus to exertion to account to him for a portion of the crops as a
consideration for his kindness. In consideration of the foregoing
we are of opinion that the proof of the contract as a'leged to have
been made lacks that degree of certainty requisite to its enforcement
in equity.

Moreover, the evidence of part performance or of making substan
tial improvements is not, in our opinion, sufficiently definite or specific
to take the contract, if made, out of the protection of the statute of
frauds. Whatever was done by complainant in either of these ways
does not appear to be clearly and unmistakably referable to an obliga
tion to make a gift of an inheritable estate. The provisi n requiring
payment of an annual rental points to the probability that the creation
of the relation of landlord and tenant was intended. The provision
requiring complainant to remove from her old habitation and take pos
session of the quarter section in question is expbined by the proof to
have been inspired by a brotherly disposition on Hugh's part to
ameliorate the condition of his sister and her family, rather than to have
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been made as a condition to a gift of an absolute estate. The evi
dence showing expenditures by complainant has no relation to any
express condition contained in' the supposed agreement. Neither is
it clearly referable to a purpose on the lnrt of the complainant to
improve her own freehold estate. The evidence rather indicates that
Hugh himself intended to make such improvements on the place as
would render it thoroughly comfortable for his sister. The proof
shows that all she expended during the seven years while she remained
there was about $150, and that this was expended in repairing fences,
papering rooms, and the like. Such trifling expenditures for such pur
poses are not only possibly, but probably, referable to motives other
than the one now claimed by complainant of improving her own estate.
A sense of gratitude to her brother for his kindness, or a commendable
disposition to make her surrounding's a little more attractive than they
otherwise would be, might tempt her to make such triflill<:~ outlays.
The fact that the land in question belonged, not to Hugh, but to him
and his brother as copartners, and that th~ ftle tJ the 20-acre tract
upon which the residence and outbuildings were located stood in the
name of his brother, tends strongly to indicate that he did not in 1896
intend to bind himself irretrievably to make a conveyance in fee simple
of the land to his sister. He could not do so, and that is some reason
why he would not undertake to do it.

Moreover, there is strong reason to b.'lieve that complainant never
considered that she had a right to such a conveyance until about the
time this suit was instituted, in Jannary, 1904, From and after the
events and declarations connected with her removal to the land in ques
tion in 1896, and until the death of HtH~-h Langan in 190.2, (lere is nO
substantial evidence of any claim to legal oWllershh by her. She
went on from the beginning of her occupancy of the place, accounting
to her brother Hugh until his death for one-third of the crops an
nually raised on the place; and, what is a significant fact in apparent
disharmony with her present contentions, she continued thereafter to
;;lccount to the executor of his estate for the annual rental until this
suit was instituted. She must have known, soon after the death of
Hugh, that he had not devised the land b her, and, according to her
claim, she then, at the very latest, had the legal right to it. The pay
ment of the reserved annual rental for two years thereafter is so in
consistent with her present claim, when considered in connection with
the doubtful evidence in support of it, as to effectually discredit it.

We think it sufficiently appears from what has been said. without
discussing some other questions ably argued bv counsel, that com
plainant shows no right to equitable relief. and that her bill was prop
erly dismissed by the Circuit Court. Its decree is accordingly affirmed.
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BARROWS v. MU'l'UAr~ RESERVE LIFE INS. CO.

(Circuit Court of Appeals, Seventh Circuit. January 2, 1fJ07.)

No. 1,294.

1. WRIT OF ERROR-REVIEW-EsTOPPEL TO ALLEGE ERROR-ASSE)!'!: TO PROCEED
ING-ASSUMPSIT-DE~lURRERTO SPECIAL COUNT-DISMISSAl, OF Cm£1ION
COUNTS.

l:nder the Illinois practice, where a demurrer has been sustained to a
special count in a declaration in assumpsit, the plaintiff nUl~' dismiss as
to the comlllon counts and assign error on the judgment rendered on the
demurrer. notwithstanding the fact that he might have proved the same
facts alleged in the special count under the common counts.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 3, Appeal and Er
ror, § 3611.]

2. INSURANCE-~IuTUAL BENEFIT INSURASCE--VALJIJITY OF ASSESS~[ENTS.

'Where a mutual benefit insurance policy provided that the rate of as
sessment should be fixed by the board of diredors of the company, thr;
fact that the executive committee took part with such board in fixing as
sessments did not render the same illegal.

3. SA~lE-AcTION FOR RREAClI OF Co"TRACT-SUFFICIENCY OF DECLARATIO".
Where a policy or certificate issued by a mutual bcnefit insnrance com

pany expressly made the application a part thereof, and also providet!
that the entire contract should be governed by, snbject to, and construe(l
only according to the comtitution, by-laws, and regulations of the com
pany and the laws of the state of New York, a declaration by a policy
holder in an action against the company to recover damages for an al
leged breadl of contract by making illegal, unwarranted, ant! excessive
assessments does not state a cause" of action, where it does Hot set out
either in extenso or in legal effect the application or the constitution or
by-laws of the company, which are substantive parts of the contracts.

4. SAME-CONSTRl:CTION OF CONTRACT-LEGALITY OF ASSESSMEXTS.
Under a mutual life insurance policy which provided that denth losse;o;

should be paid from assessments on the policy holders, and that such as
sessments should be made at such rates as might be established by the
board of directors. the fact that the rates of assessment were increased far
beyond those whieh the company or its ngents represented wonld be re
quired, or those given in a tahle printed on the poliey but not made a part
of the contract, does not impeach their "aliditv. where it is not shown
that thev were higher than necessary to pay death losses, or were dis
criminative or fraudulently made.

In Error to the Circuit Court of the LJnited States for the Eastern
:ivision of the Northern District of Illinois,

"Plaintiff in error (hereinafter styled "plaintiff") bring;o; suit in assumpsit
to reco"er moneYi< pnid under protest nnon as;o;essment;o; alleged to have heen
Qlegnlly made and collected from plaintiff by defendant in error (hereinafter
styled "defendant") 11pon a certain certificate of membership in uefendant
compnny. The declaration contained one sper'ial count and the common
eounts. '1'0 the ;o;pecinl count, defendant interposed a general demurrer; to
the common counts, the general issue. On hearing, the demurrer was S115
tnined; whereupon plaintiff elected to stand h~' his plea, and, without fur
ther order. the cause stood until called for trial. when plaintiff dismissed
the eommon counts. Thereupon judgment was rendered for defendant. To re
ver;o;e this judgment. the writ of error herein was sued out.

From the declaration it appears that defendant is one of the so-called "as
sessment life insurance companies"; that plaintiff duly became a member
thereof, at the age of f>1 year;o;. on March 4. 1885, and, in consideration of tlJe
performauee of certain conditions set out in the certificate of membp-rship.
application, constitution, b;y-laws, and regulations of defendant, and the laws
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of the state of Xew York, was entitled to have the sum of $10,000 paid to
the beneficiaries in said certificate named, within 90 days after his death.
By the terms of the certificate, "mortuary assessments," so-called, were made
payable at the home office of defendant in the city of New Yorl, within 30
days from the first week day of Febrnary, April, .Tune, August, October, and
December of each year, or from such other periods as the board of directors
might from time to time determine. The said $10.000 was to be paid "from
the death fund of the association at the time of said death or froID :my mon
eys that shall be realized to said fund from the next assessment to be made
as hereinafter set forth, and no claim shall be otherwise due or payable ex
cept from the reserve fund as hereinafter provided. If at such date as the
board of directors of the association may from time to time fix or determine
for making an assessment, the death fund is insufficient to meet existing
claims by death, an assessment shall then be made upon every member whose
certificate is in force at the date of the last death assessed for, and said as
sessment shall be made at such rates, according to the age of each member.
as may be established by the board of directors, and the net amount received
from such assessment (less 25% to be set apart for the reserve fund) shall
go into the death fund." It is in express terms provided therein that the cer
tificate or contract of membership shall be subject to all the provisions of
the constitution and by-laws of defendant and the amendments thereto, and
that the contract contained in the certificate aud the application taken to
gether shall be governed by, subject to, and construed only according to the
constitution, by-laws, and regulations of defendant and the laws of New
York. It is further shown from a table of rates, so-called. attached to said
certificate, that the hnsis of the assessment rate of plnintiff at the date of
said certificate was $2.2G per $1,000, and that plaintiff paid the same from thnt
date up to February 28, 1889 (approximntely four years), wben a new tahIP
of rates was adopted, whereby his assessment was raised to $~.41 per $1.000.
which increased rate he paid without protest up to .Tune 12, 18fJ5--something
more than six years; that defendant, at the time of said increase. stated
that he would never be called upon to pny more thnn :r:3.41 per $1.000: thnt
the directors of defendant did ou said last-named date, illegally and in vio
lation of defendant's contract with him, reapportion the assessment rate of
plaintiff, raising the same to the sum of $5.28 for each $1,000, which rate.
in excess of the sum of .$3.41, was illegal nnd void; thnt, on notice froll!
defendant that if the same was not paid within 30 days from date of notice
his rights under said certificate would be forfeited, and hecause he was on ac
count of his age and state of health unable then to procure other insurance.
he thereupon, but under protest, paid at said last-namf~d rate up to li'ebruary
1, 1898-something less than three years. The dec-Iaration further alleges
that thereafter plaintiff waS in like manner compelled to and did, under
protest, pay at continually increasing rntes, the hnsis of which was iJ]ega]],\"
fixed by defenilant. until the same. on .Tuly 28. 190:';. amounted to $10.50 on
each $1.000 : tbnt seven of the calls for assessments were in excess of the bi
monthly calls, and were termed "special calls," and were illegal for that
reason. The declaration further charges that said assessments were illegal
for the reason that defendant induced many of its members to abandon the
assessment policies and take level premium insurnnce. thereby depriving
plaintiff of the benefit of his contract, and for the further reason that they
were made by the directors and executive committee. instead of by the di
reefors alone. The damages are laid at the sum of $7,r;00.

'l'he assignment of errors is limited to the supposed error of the court in
sustaining 'the demurrer and entering judgment thereon.

R. Adelbert Dewees and Frederick A. Brown, for plaintiff in error.
Chester E. Cleveland and Harry Goodman, for defendant in error.
Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit Judges.

KOHLSAAT, Circuit Judge, after stating the case as above, deliv
ered the opinion of the court.
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It is urged by defendant that the plaintiff could have recovered, if
at all, under the common counts, and that, having dismissed as to them
after the demurrer was sustained to the special plea and before judg
ment thereon, he cannot assign for error that the court entered judg
ment. This is not the law as laid down by the Supreme Court of
Illinois. The contrary was held in Hamlin v. Reynolds, 22 Ill. 20,;
Albany City Ins. Co. v. Keating, 46 Ill. 394; Hippach v. Makeever,
166 Ill. 137,46 N. E. 790. We deem the point not well taken.

The main questions involved in this proceeding are whether de
fendant acted within the terms of the contract or certificate of mem
bership existing between the parties hereto, in raising the rate of as
sessments and enforcing the collection thereof, as set out in the state
ment of facts. The objection that the assessments were made by the
directors and executive committee, instead of by the directors alone,
and that certain of the assessments were made on other than bimonthly
calls, and termed "special calls," we do not consider well taken. In
the first case, the directors acted in the matter, and the fact that the
executive committee, whose membership the declaration does not dis
close, joined with them, cannot, as pleaded, be held to vitiate the ac
tion of the directors. As to the second point, the certificate does not
in terms limit the assessments to bimonthly calls, but does say that
assessments shall be paid within 30 days from "such other periods
as the board of directors may from time to time determine." There
is nothing in the declaration to show any abuse of this authority. Nor
is the allegation that defendant persuaded members to abandon the
so-called "assessment policies" and take so-called "level premium in
surance," to the detriment of plaintiff's rights, available as a defense
in this proceeding as pleaded.

\Vhether defendant had the power, under the certificate of mem
bership, to increase the assessment rate both in amount and frequency,
must be gathered from that document. The bald allegation of the
declaration that defendant stated that the rate would never exceed
$3.41 per $1,000 cannot be held to vary the terms of the certificate.
The liability of members to pay their portion of losses and liabilities
under the organic law of the company cannot be varied by agreement
between the company and a member. Russell v. Berry, 51 Mich.
287, 16 N. W. 65l.

By its terms, the application is expressly made a part thereof. It
is further therein provided that the same "shall be subject to all the
provisions and stipulations cC'.ntaineci in the constitution and by-laws
of this association, with the <i"1eI1rJments made or that may hereafter
be made thereto. * * * The entire contract contained in this
certificate and application, taken together, shall be governed by, sub
ject to and construed only according to the constitution, by
laws, and regulations of said association, and the laws of the state
0f New York." 'What these are, and whether they affect the rights
of the parties hereto, is nowhere set out in the pleadings, either in
h::ec verba or in legal effect, nor is the question as to whether the omit
ted parts modify or throw light upon the matters raised in this record
anywhere therein negatived or even referred to. It cannot be seriously
contended that the court below could have presumed that these omitted
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portions of the certificate or contract would not have borne materiaIly
upon the matters in controversy. The presumption would, under
the well-known rules of pleading, rather be that they would, if set
out, tend to weaken plaintiff's case. The cause was disposed of on
demurrer, and it was therefore very material that the court should have
had the whole contract before it, either literally, in legal effect, or by
proper allegations of negation. This rule is founded on reason, and
has been followed in Condon v. Mutual Reserve, 42 Atl. 944, 89 Md.
99, 44 L. R. A. 149, 73 Am. St. Rep. 169; Gaines v. Supreme Council
(C. C.) 140 Fed. 978; Polk v. Mutual Reserve (C. C.) 137 Fed.
273; Sulz v. Mutual Reserve, 145 N. Y. 563,40 N. E. 242, 28 L. R. A.
379; Haydel v. Mutual Reserve, 98 Fed. 200; Barbot v. Mutual
Reserve, 28 S. E. 498, 100 Ga. 681. The cases cited by plaintiff as
holding to the contrary are not pertinent to the facts before the court.
The proceedings in those cases were all based upon death or fire
losses. In all of them, save the case of Troy Fire Ins. Co. v. Car
penter, 4 Wis. 20, the ruling was made with reference to the appli
cation alone. In the case from 'Wisconsin it was held that it was suffi
cient to set out the constitution, by-laws, etc., in legal effect. The
cases hold that in a suit upon a policy to recover a death or fire loss
the burden is upon the insurance companies to show fraud or mis
representation in the application. In the case at bar, however, the
question of the construction of the certificate is raised, and, according
to that instrument, the documents in question are to be taken into
consideration. They are made substantive parts of the contract for
that purpose, and the declaration should have advised the court of
their contents in some proper manner. This was not done, and the
demurrer was therefore properly sustained. 'Were it otherwise, how
ever, can it be said that the assessments were illegal or paid under
duress? In clause 2 of the certificate it is said: "And such assess
ment shall be made at such rates, according to the age of each member,
as may be established by the S'licl board of directors." It is true that
a table of rates appears upon the back of, or attached to, said certificate
wherein the rate of assessment for persons of plaintiff's age of entry
is given at the sum of $2.25, but the same is not made a part of the
certificate, nor referred to. Plaintiff recognized the right of de
fendant's directors to change the rate of assessment by acquiescing
in the increase thereof to $3.41. It seems clear that it was within
the power of the directors to readjust rates of assessment whenever
such charge was necessary in c'lrrying out the objects of the organiza
tion, provided the same was done justly and equably as between the
members of defendant company. The directors on June 12, 1895,
passed a resolution Whereby the assessment rates of members admitted
to the association prior to January 1, 1890, were raised to "rates in
dicated by adding to the age of entry one-half the number of years
from January 1 of the year of admission to January 1, 1895," accord
ing to a table of rates then in use, beginning with assessment No. 8l.
The table of rates referred to is not shown. Thus, plaintiff became
a member March 4, 1885. From this last-named date to January 1,
1895, is 10 years less 2 months. Counting the fraction as a year,
there would be 10 years. Taking one-half of this, plaintiff was as-
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sessed at the rate fixed for a man 56 years of age, which appears from
the declaration to have been the bimonthly sum of $5.28 upon each
$1,000 of insurance, or the sum of $316.80 per annum on the $10,000.
This rate held until January 1, 1898, when the directors, by resolution,
fixed the rate of assessment upon the basis of the completed age. As
above noted, it does not appear what the table of rates then in force
was, but plaintiff's bimonthly assessments thereupon were fixed at
$9.03 per $1,000, and then increased from One sum to another, pre
sumably according to the table of rates fixed for his attained age, un
til on July 28, 1905, they were fixed at the sum of $15.50 each, or
$90.30 per year, in addition to the special assessments. It is insisted
by plaintiff that the resolution placing those whose date of entry was
prior to January 1, 1890, in a class by themselves was arbitrary, illegal,
and void, and that thereby his rate was inequitable and unfair to him
with reference to the rates fixed for those going after January 1, 1890.
UndOUbtedly, any action of the board of directors looking to a dis
crimination in favor of or against any person or class of persons would
be unfair and void. The record, however, does not disclose any facts
upon which the court could have predicated discrimination. It was
not advised of the rates charged to those who joined after January 1,
1890, and could not assume that the classification of 18~}0 inflicted any
wrong upon plaintiff. Kor is there any data in the record from which
the court could have found that the assessments were excessive. That
thev were very heavy -is evident; but, so far as the record shows,
they must be deemed"to have been only such as were adequate for the
satisfaction of recurring death losses and such other items as were
chargeable thereto. It may well be that those who managell associa
tions of this kind, as well as those who became members thereof, did
so with the idea that the low rates would continue, at least measurably,
and they may have so expressed themselves. But it is a matter of
common knowledge that as the members increase in age the death
losses must also increase, and, as a consequence, the assessments.
Even assuming that new blood were constantly and uncomplainingly
being infused into the membership, yet, in the absence of a provision
for a very substantial reserve fund, the cost must rapidly advance.
Taking further into consideration the fact that the younger members
may reasonably object to making good the depletions made by the
death of the older members, it is apparent that some adjustment must
be made to equalize the cost, otherwise no young members could be
obtained, and dissolution would necessarily follow. The present pre
dicament of plaintiff must be attributed to a mistake of judgment, and
not to any illegal act of defendant, which operates simply as the
agent of the members in conclucting the business for which it was
organized. So far as it is made to appear herein. defendant's directors
acted within their powers and to the best of their judgment. The
courts will interfere with the directors only when there is a mani..
fest abuse of discretion. Supreme Lodge K. of P. v. Knight, 117
Ind. 489, 20 N. E. 479, 3 L. R. A. 409. Whatever of hardship is
disclosed in the situation is due to defects in the system. We find noth
ing in the certificate of membership which prescribes any other limit
to the powers of the defendant in fixing rates and making assessments

151 F.-30
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than that the same shall be commensurable with its needs in carrying
out its purposes, provided the same be equably and fairly conducted.
As stated in Iverson v. Minnesota :Mutual Life Ins. Co. (C. C.) 137
Fed. 268:

UA member had no right to insist that the association should continue its
:business upon a basis which would in all probability result in banlrruptcy."

The further contention of plaintiff that the assessments were paid
under duress is not well taken. If they were void assessments, he was
not bound to pay them in order to keep his certificate in force. In
deed, he kept up the payments for a number of years with full knowl
edge of the facts. What he has paid in has been distributed accord
ing to his contract. This clearly cloes not constitute payment under
duress. Silliman v. United States, 101 U. S. 465, 25 L. Ed. 987;
Howard v. Mutual Reserve, 125 N. C. 49, 34 S. E. 199, 45 L. R. A.
853; Dillon on Municipal Corporations, § 947; Lamson v. Boyden,
57 Ill. App. 232; Walser v. Board of Education, HiO Ill. 272,43 N. E.
346.• 31 L. R. A. 329.

The judgment of the Circuit Court is affirmee.

PITTSBURGH GAS & COKEJ CO. v. GOIfF-KIRBY COAL CO.

(Circuit Court of Appeals, Third Circuit. February 11, 1907.)

No. 64.

1. I<JXCEPTIONS, BILL of-'l'IME FOR SIGNIKG-RULE OF FEDERAL COURTS.
'While as a general rule of practice in the federal courts a bill of ex

ceptions must be signed at the same term in which the judgment was ren
dered, an exception exists where extraordinary circumstances ex~use the
failure to sign it within such term, and the fact that the exhibits in a calle
were mislaid without fault or negligence on the part of the plaintiff in
error, and not found until after the expiration of the term, is sufficient to
bring the case within the exception; but such facts should, if possible, be
evidenced by the certificate of the trial judge.

[l<Jd. Note.-For cases in point, see Cent. Dig'. vol. 21, Exceptions, Bill
of, § 72%.]

2. WRIT m' ERROR-RECORD-AsSIGNMENTS OF ERROR.
Assignments of error cannot be considered by an appellate court where

based on exhibits and excerpts from the evidence embodied in the bill
of exceptions, but which bill contains nothing to show their relation to the
issues involved.

3. SAME-BILL OF EXCEPTIONS.
A transcript of what purports to be the evidence in a case cannot be

considered by an appellate court unless incorporated in the bill of ex
ceptions so as to be authenticated by the certificate of the trial judge.

[Ed. Note.-l!'or cases in point, see Cent Dig. vol. 3, Appeal and Error,
§§ 2433-2440.] .

4. SAME-AMENDMENT.

Permission will not be granted' to a plaintiff in error to obtain and file a
new tlr amended bill of exceptions after the case has been argued in the
appellate court, and especially where no good reason is shown why the
original bill was not made complete.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 3, Appeal and Error,
!§ 2819-2822.]
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In Error to the Circuit Court of the United States for the ·Western
District of Pennsylvania.

Hartwell Cabell, for plaintiff in error.
F. H. Goff, for defendant in error.
Before DALLAS and GRAY, Circuit Judges, and LANNING.

District Judge.

LANNING, District Judge. In the oral argument of this case
counsel for the defendant in error made two objections to the record.
One of them is that this court is without jurisdiction to consider
the assignments of error because it appears that the bill of exceptions
was signed after the expiration of the term in which judgment was
entered; the other is that the bill is fatallv defective because it con
tains such fragmentary excerpts from the'testimony and charge that
their relation to the issues in the case cannot be ascertained. Counsel
for the plaintiff in error, evidently surprised by the objections, there
upon requested permission to apply to the court at a later day for
such relief as they might think the facts of the case would warrant.

Since the argument, counsel for the plaintiff in error have sub
mitted to us affidavits in explanation of the delay in signing' the bill
of exceptions. It appears by them that, after the rendition of the ver
dict, a motion for a new trial was argued; that the court decided on
April 18, 1906, that unless the defendant in error would consent to a
reduction of the verdict to the sum of $10,000 a new trial would be
allowed; that the defendant in error did so consent; that on May 2,
1906, judgment for $40,000 was entered against the plaintiff in error;
that promptly thereafter counsel for plaintiff in error applied to the
trial judge, and also to the clerk of the court, for the transcript of
the testimony and the exhibits in the case, but that they could not be
found; that search for them was repeatedly made by counsel for the
p:aintiff in error between May 2, 1906, and August 20, 1906, on which
latter date they were found in the office of the trial judge; that the
bill of exceptions was then prepared, and the judge's signature there
to obtained on August 25, 1906; that, while the transcript and ex
hibits were missing, one of the counsel for the plaintiff in error re
peatedly communicated with one of the counsel for the defendant in
error concerning the missing papers, and his intention to prepare a
bill of exceptions and specifications of error as soon as they should
be found; that the counsel for the defendant in error stated that the
delay was not causing him any inconvenience; and that because of
these facts no agreement was thought of, and no formal order was
entered for the extension of time for the preparation of the bill of
exceptions or the specifications of error.

Assuming the statements in the affidavits to be free from mistakes,
they wholly relieve the counsel for the plaintiff in error from re
sponsibility for the delay, and the objection of the defendant in error
that this court is without jurisdiction to review the case for the mere
reason that the bill of exceptions was not signed in the same term in
which the judgment was entered ought not, if the rules of practice
will prevent it, to prevail. The general rule of practice on the subject



468 151 FEDERAL REPORTER.

is that for which the defendant in error contends. Muller v. Ehlers,
91 U. S. 249, 23 L. Eel. 31~); ]\[orse v. Anderson, 150 U. S. 156, H
Sup. C1. 43, 37 L. Eel. 1037; Ward v. Cochran, 150 U. S. 597, 14
Sup. Ct. 230, 37 L. Ed. 1195. 'Where, however, extraordinary circum
stances excuse the signing of a bill of exceptions within the term in
which judgment is entered, an exception to the general rule exists.
This was recognized in Jones v. Grover & Baker Sewing Machine
Co., 131 U. S. Append. p. e1, 24 L. Ed. 92;";; Michigan Insurance
Bank v. Eldred, 143 U. S. 298, 12 Sup. Ct. 450, 36 L. Ed. 16.2; Scaife
v. Western North Carolina Land Co., 87 Fed. 308, 30 C. C. A. GUl;
Western Dredging & Improvement Co. v. Heldmaier, 116 Fed. 17~1,

53 C. C. A. 6;~5.

On the facts as presented in the affidavits, we think this case comes
well within the exception to the general rule. But we ought not to
decide so important a question on affidavits which the opposing party
has had no opportunity to answer. Indeed, we think that, unless
possibly in a very rare case, the decision of such a question should be
based solely on the facts certified by the trial judge. Tlte ex parte
affidavits now before us might be sufficient ground on which to ask
for a writ of certiorari from this court to the trial judge asking him
to certify the facts which induced him to sign the bill of exceptions
after the expiration of the term in which the judgment was entered,
if a certiorari were necessary. But it is not. The tried judge has
already certified the facts by annexing to the bill of exceptions a state
ment in which he says that "the court is satisfied that the delay in
presenting said bill of exceptions and filing the specifications of error
was due to the exhibits in the case having been mislaid by some of
ficer of the court."

The objection that this court is without jurisdiction to consider the
bill of exceptions is therefore overru led.

Error is assigned on each exception. On looking into the bill of
exceptions we find it to be so defective that we cannot intelligently
pass upon any of the questions concerning which our opinion is
desired. The only items of the bill relied on by the plaintiff in error
are those which embrace letters and excerpts from the testimony,
without anything to show their relation to the case or the issues in
volved. Accompanying the record of the case are over 500 pages of
what purports to be testimony and exhibits. Although this printed
matter was referred to on the oral arguments and in the briefs of
counsel, it is nowhere mentioned in the bill of exceptions, and there
fore it does not constitute a part of the bill. On a writ of error we
can consider only the record of the case and the bill of exceptions.
A bill of exceptions may, by appropriate reference to the testimony,
incorporate any part, or in a proper case the whole, of the testimony;
but unless it be so incorporated it cannot be considered by an appellate
tribunal, for the reason that everything embodied in a bill of excep
tions must be certified by the trial judge's signature. In Jones v.
Buckell, 104 U. S. 554, 26 L. Ed. 841, it was said:

"Copies of deeds and a stipulation in re:<,pect to evidence are found in the
transcript, but they are nowhere referred to in the bill of exceptions, and it
is not even stated in the record that they were used at the trial. As long ago
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as Dunlop v. MunroE', 7 Craneh, 242. 270. 3 L. Ed. :329. it was said by this
court that 'each bill of exceptions must be considered as presentiIl;!; a distinct
and substantive case; and it is on the evidcnce stated in itself alone that the
('ourt is to decide.' Of course, evidence may be included in a bill of ex
ceptions by appropriate reference to other parts of the record, and if that
had been done here it might have been enough."

The application now made by counsel for the plaintiff in error is
that they be permitted to file in this court an amended bill of excep
tions, provided they can obtain the signature of the trial judge thereto.
If such permission be granted, the case must lie over and be reargued
at the next term. We think the permission cannot be given. The
exception to the general rule, which allows a trial judge to sign a bill
of exceptions after the expiration of the term in which judgment is
entered, is, as above stated, limited to extraordinary cases. In sub
stance, the present application is that this court shall allow a second
bill of exceptions to be filed, not only long after the expiration of
the term of the court in which judgment was entered, but after a writ
of error has brought the record into this court, and even after argu
ment of the errors assigned on the first bill of exceptions. To per
mit such a practice is to stretch the exception to the general rule far
beyond what is authorized by the precedents. In :Ylichigan Insurance
Bank v. Eldred, supra, it was said:

"The duty of seasonably drawing up and tendering a bill of exeeptions,
stating distinetly the rulings complained of and the exeeptiom; taken to them,
belongs to the excepting party, and not to the court; the trial court has only
to consider whether the bill tendered by the party is in due time, in legal
form, and conformable to the truth, and the duty of the court of error is lim
ited to determining the validity of exceptions duly tendered and allowed.
Any fault or omission in framing or tendering a bill of exceptions, heing the
act of the party nnd not of the court, cannot be amended at a subsequent
term, as a misprision of the elerk in recording maccurately or omitting to
record an order of the court might he."

The case of Stimson v. \Vest Chester Railroad Co., 3 How. 553, 11
L. Ed. 722, is not an authority for allowing an amendment of the bill of
exceptions in such a case as the one now before us. There, a sug
gestion of diminution in the record was made before the case was
brought on for argument on the errors assigned. The application
was for a certiorari to bring up a portion of the charge not included
in the bill of exceptions, for the purpose of perfecting the record.
The court said:

"If the portion of the charge, in relation to which the diminution is sug
gested, was in fact embraced in the exception, and the omisl'ion of it is a
clerical errol', then, upon producing here a copy of the exception properly
certified, the plaintiff in error will be entitled to a certiorari in order to sup
ply the defect."

But here we have no certified exceptions save those contained in
the bill now before us. There is. nothing upon which a certiorari, or
an attempt to obtain an amended bill, can be allowed. Furthermore,
an application for leave to obtain and file an amended bill comes too
late if not made before the case is reached for argument.

The result is that the judgment of the Circuit Court must be affirmed;
'with costs.
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GO;\lILA v. WILCOMBE et al.

(Circuit Court of Appeals, Fifth Circuit. February 12, 1907.)

No. 1,591.

BANKRUPTCY-PREFERENCE-CONVEYANCE TO "rIFE UNDER LOUISIANA CODE.
Vnder the provision of Civ. Code La. art. 2446, that a transfer of

property by a busband to his wife is valid where "it has a legitimate
cause, as the replacing of her dotal or other effects alienated," and the
state decisions which protect such transfers as against the husband's
creditors, even though be may be insolvent, sucb a transfer of realty by
an insolvent within fonr months prior to his bankruptcy, if made in
good faith and of property not exceeding in value the dotal property of
the wife, does not constitute a preference voidable under Bankr. Act
1898, § 60b, 30 Stat. 562 [V. S. Compo St. 1901, p. 3445].

Appeal from the District Court of the United States for the Eastern
District of Louisiana.

This is an appeal from the District Court for the Eastern District of
I,ouisiana. 'l'he question involved arose in the bankruptcy case of John E.
\ViIcombe, bankrupt. \V'ilcombe was adjudicated a bankrupt on the 8th day
of September, 1905. On the 16th day of August preceding, be transferred to
his wife certain real estate in the parish of Tangipahoa, La., which it is un
necessary to describe. The consideration for the transfer was $3,000. Joseph
II. Gomila, having been selected as trustee for the estate of Wilcombe, filea
a petition to set aside this transfer by the husband to the wife on the ground
that tlle transfer was voidable under the bankruptcy act, being made within
four months of the adjudication, and that the property should be returned to
the common fund of the bankrupt's estate. The case was heard by the ref·
eree, who filed an interesting opinion, which, after full discussion of the ques
tion, concluded as follows:

"The state of Louisiana gives to the wife a lien and privilege on the prop
erty of her husband for the protection of her paraphernal and dotal rights.
'rhis lien and privilege can be enforced against third parties by recordation
under act No. 95, p. 114, of 1869 of the General Assembly of r~ouisiana, or by
actual transfer. The indebtedness of the husband to the wife can be satisfied
under the provisions of article 2446 of the Civil Code. These provisions of
the state law have at all times existed in protection of the wife's rights, and
cannot be construed as a preference such as is contemplated by the federal
titatate, section 60a of the bankruptcy act (Act July 1, 1898, c. {541, 30 Stat.
5G2 [V. S. Camp. St. 1901. p. 3445]). Therefore no preference such as there
contemplated exists, and by agreement no fraud is to be drawn from this
transaction, and for these reasons, in the face of the jurisprudence and of the
datutes of the state of Louisiana, I am of the opinion that the trustee cannot
invoke the federal statute and attack the transfer recognized and approved of
in every respect by the laws of Louisiana."

The referee then directs that the rule taken by the proceeding against
the bankrupt and his wife be dismissed. This decision of the referee was
taken before the District Judge for review, and was approved and confirmed.
'l'hereupon an appeal was taken by the trustee to this court.

The errors assigned, so far as material to this case, are, "First. The court
erred in holding that a transfer of real estate by the bankrupt to his wife, in
satitifaction of her dotal claims, one month before his adjudication in bank
ruptcy, was snch a preference as, by the.laws of the state of Louisiana, could
not be set aside by a syndic or trustee representing all the creditors. Second.
The court erred in holding that a transfer of real estate by the bankrupt to
his wife, within four months of his adjudication in bankruptcy, in satisfaction
of her paraphernal rights, is not a preference within the meaning of sections
GOa and 60b of the federal bankrupt laws, and in refusing to declare such
transfer null upon the suit of the trustee."
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Tl1Ol11aS D. Flynn, for appellant.
Wm. W. Westerfield, for appellees.
Before McCORMICK and SHELBY, Circuit Judges, and NEW

MAN, District Judge.

After stating the case as above, the opinion of the court was deliverea
by NEWMAN, District Judge.

The interesting question presented by the record in this case is
whether a dation en paiement made by husband to wife in Louisiana,
and executed and delivered within four months of the subsequent
voluntary bankruptcY' of the husband, should be set aside as a prefer
ence under sections GOa and 60b of the bankruptcy act of 1898 (Act
July 1, 1898, c. 541, 30 Stat. 562 [D. S. Compo St. 1901, p. 3445]).

In the course of the proceedings in the case before the referee by
written agreement between the parties, all questions of simulation and
fraud in connection with the transfer were abandoned, and it Was
agreed that the real estate transferred, after paying certain mortgages,
was not worth more than the amount expressed in the dation en
paiement, and that this amount was du~ the wife by the husband.
The amount named was inherited by the wife during marriage from a
deceased uncle, and had been loaned by her to the husband, so that
the transaction was bona fide and for a full consideration. Should
such a transfer be disturbed by the bankruptcy court under section
60 of the bankruptcy act?

Counsel for the trustee claims that such a transfer, even in the
courts of Louisiana, while not subject to attack by a single creditor,
will be set aside at the instance of a syndic representing all the credit
ors, under the state insolvency law. Reliance for this position is placed
on the case of Lefebvre v. De Montilly, 1 La. Ann. 42. That case,
standing alone, might afford some support to this contention, but in a
number of subsequent cases the Supreme Court of Louisiana have
expressed the opposite view from that sought to be drawn by counsel
for the trustee from that case, and have stated that the De Montilly
Case was decided in favor of the syndic because of the failure to
show the reality and good faith of the transaction.

In Judice v. Neda, 8 La. Ann. 484, the court said, referring to the
De Montilly Case:

"The sale made to the wife In that case was set aside because she had not
brought herself within the letter or spirit of the proviso of the twenty-fourth
section of that act by showing the reality and good faith of the transaction."

In Lehman, Abraham & Co. v. LevY', 30 La. Ann. 745, the Supreme
Court in the opinion (page 750) uses this language:

"The dation en paiement purports to have been made in consideration, and
in satisfaction In part, of that judgment. The judgment might be without ef
fect as to creditors it certainly does not conclude them; but the dation en
paiement might be vaiid, because its validity would not depend on the judg
ment. but Oil the reality of the claims on which the judgment purports to
have been rendered. The Revised Civil Code (article 2446) specially authorizes
the transfer of property by the husband to the wife. 'even though not separat
ed, when it has a legitimate cause, as the replacing of her dotal or other ef
fects alienated.' Rabassa v. Casteen, 5 La. Ann. 493. The embarrassment of
the husband is the sole ground on which the wife is authorized to demand a
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separation of property. The greater the embarrassment, the greater the dan
ger to bel' rights, and tbe greater the necessity for the separation. )1ere
pecuniary embarrassment, wbich may be only temporary, is not so serious
as actual insolvency; and neitber the one nor the other is any obstacle to a
transfer by the husband to the wife, in good faith, for the replacing of her
money or property used or alienated by him. See Judice v. Neda, 8 La. Ann.
485, which interprets Lefebvre v. De )'[ontilly, 1 La. Ann. 42.

"The plaintiffs in this case attached the dation en paiement on two grounds:
(1) That the judgment and transfer under it was simulated, fraudulent, and
void; (2) that the claims of the wife, if she ever had any, were paid and
satisfied by the two judgments obtained in 1856 and 1869. Two essentials are
requisite for the validity of a dation en paiement by the husband to the wife:
(1) That the husband should be really indebted to her; (2) that the fair value
of the property given in payment should not exceed the amount actually due
to her. It was the business of plaintiffs attacking the contract to have
charged distinctly the causes for which they demanded its nullity, and, as
there is no allegation, and no evidence tending to show, that the property
transferred was worth or could have been sold for more than the amount at
which it was taken and received by tne wife, it must be assumed that the
valuation in the contract was fair."

The above extract seems to state the whole law of the dation en
paiement in Louisiana. It seems to be thoroughly recognized as a
part of the jurisprudence of the state, and it may be considered as
thoroughly settled, we think, that a husband in failing circumstances
may in good faith transfer to the wife property in payment of money
due her where the property does not exceed in value the amount so
due, and that such a transfer will be good against other creditors.
This right is granted and controlled by section 2446 of the Civil Code
of Louisiana, as follows:

"Article 2446. (2421.)-A contract of sale, between husband and wife, can
take place only in the three following cases:

"1. 'When one of the spouses makes a transfer of property to the otlJer who
is judieially separated from him or her, in payment of his or her rights.

"2. 'When the transfer made by the huslJund to his wife, even though not
separated, has a legitimate cause, as the replacing of her dotal or other effects
alienated.

"3. 'When the wife makes a transfer of property to her husband, in pay
ment of a sum promised to him as a dowry.

"Saving, in these three cases, to the heirs of the contracting parties, their
rights, if there exist any indirect advantage."

Being thus a part of the settled policy of the state and fixed in
its laws,this peculiar and superior right of the wife should be fully
recognized and given effect by the court of bankruptcy sitting in
Louisiana and passing on the relative right of creditors in this state.

Another view of the matter may be stated. Section 60a and 60b
of the bankruptcy act are aimed at transfers made within four months
by which creditors obtain a greater percentage of their debts than
"other of such creditors of the same class." In Louisiana, as to such
a transfer as that in question here, the wife stands in a class alone;
there are no other creditors of the "same class."

Again, by the provisions of the bankruptcy act (section 64b [5]),
such priorities as that given the wife under circumstances existing
here are fully recognized and protected.

We deem it unnecessary to discuss the matter of the legal mortgage
given the wife by the laws of Louisiana for her propert)' alienated by
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the husband. vVe have been referred to various sections of the Civil
Code of Louisiana bearing on this question, and it has becn discussed
by counsel in an interesting manner. 'vVe think, however, the case
may be determined by the validity or nonvalidity, under the admitted
facts in this case, of the dation en paiement, and we hold it to be
valid and effective even" under the provisions of the bankruptcy act.
Therefore, any further consideration or discussion of the Louisiana
law on this subject is unnecessary.

The entire argument, really, of the learned counsel for the appellant
is based, as we understand it, on the interpretation and effect he gives
to the case of Lefebvre v. De Montilly, supra, and as we believe, in
view of the other decisions of the Supreme Court of Louisiana, the
construction sought to be given to that case is erroneous, thc counsel's
contention is left unsupported.

'vVe think thc case was correctlv dccided in the District Court. which
upheld the validity of the transfer to the wife in this case, and deter
mined that it was not a transfer which should be set aside under the
bankruptcy act.

The judgment is therefore affirmcd.

"CNITED STATES v. TIFFANY & CO.

Circuit Court of Appeals, Second Circuit. December 4, 1906.)

No. 22.

CUSTOMS DL"TIEs-AcTION FOR UNPAID DUTTES-DEFENSE-.TURISDICTION OF
GENERAL ApPRAISERS-FINAUTY OF COLLECTOR'S Dl,CISION.

A collector of eustoms reliquidated the duty on imported merchandise
at an increased rate, and brought an aetion for the amount thus becoming
due. The importers defended on the ground that the rate assessed was il
legal. H,c.lcl, that questions as to rate could not be raised in such pro
ceedings; that the Board of General Appraisers was crc'ated by Customs
Administrative Act June 10, 1890, c. 407, § 14, 2G stat. 187 [U. S. Compo
St. 1901, p. 1933], as a special tribunal having, subject to review by the
courts, exclusive jurisdiction over controversies as to the rate of duty on
importations; that the importers' only remedy was to pay under protest
the duties found due by the collector; and that unless thcy did this the
collector's decision was "final and conclusive" as provided in said sec
tion.

[I~d. Note.-For cases in point, see Cent. Dig. vol. 15, Customs Duties,
§ 195.]

In Error to the Circuit Court of the United States for the Southern
District of New York.

For decision below, see 137 Fec!. 971. Note Louisville Pillow Com-
pany V. "Cnitecl States (c. C. A.) 144 Fed. 3SG.

J. Osgood :::!ichols, Asst. U. S. Atty.
D. Macon 'vVebster (Arthur M. King-, of counsel), for importers.

Before WALLACE, LACOMBE, and TOWNSEND, Circuit
Judges.

LACOMBE, Circuit Judge. The corporation of Tiffany & Co. in
1902 made consumption entry at the custom house of certain pearls
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upon which duty was liquidated on a basis of 10 per cent. ad valorem.
Subsequently, on ~tJay 7, 180:3, for reasons which it is not necessary
to state, a reliquidation was made on the basis of 60 per cent. ad valo
rem. Against the classification made upon the reliquidation the import
ers duly protested in writing within the 10 days limited by the stat
ute for such protest. They failed, however, to pay the additional
amount of duties ascertained to be due upon such reliquidation. There
upon the government brought an action to recover the same from de
fendant July 1, 1903. The cause came duly on for trial; testimony
was introduced tending to show whether the articles were "pearls in
their natural state not strung or set," or "articles commonly known as
jewelry and parts thereof * * * including * * * pearls set or
strung"; and, the case being given to the jury, verdict was rendered for
the defendant. The plaintiff duly excepted to the admission of such tes
timony, and to a denial of a motion to direct a verdict in its favor on
the ground that the action of the collector was final and conclusive.

The language of section 14 of the customs administrative act of June
10, 1890 (26 Stat. 137, c. 407 [U. S. Camp. St. I~JOl, p. 1933]), is
dearly determinative of this cause. That act made a radical change
in the entire subject of customs administration by wholly eliminating
juries as triers of the facts in controversy as to classification of im
ported articles for duty, and by creating a special tribunal-the Board
of General Appraisers-to deal with all such questions. Exclusive
jurisdiction thereof (subject to review by the courts) is conferred upon
the Board by section 14 of the act of 1890 which (as amended by act
of July 21, 1897 [30 Stat. 212, c. 11]) provides that:

"The decision of the collector as to the rate and amount of duties chargeabl('
upon imported merchandise * * * shall be final and conclusive against all
persons interested therein, unless the owner, importer * * * etc., * * *
shall within ten days after but not before sueh ascertainment and liquidation
of duties .. * .. give notice in writing to the collector, setting forth there
in .. * * the reason for his objections thereto, alld if the merchandise is
entered for consumption shall pay the full amount of the duties and chargei'l
ascertained to be due thereon. Upon snch notice and payment the collector
shall tramnnit the invoice a!HI a Il the papers and exlJibits * * * to tIl\'
Board of three General Appraisers," etc.

Unless review is secured as provided in the section just quoted the
decision of the collector remains final and conclusive; and it is es
sential to the securing of such review that the owner, importer, etc.,
"shall pay the full amount of the duties and charges ascertained to
be due." In the case at bar no such payment was made. Therefore
the collector's decision never came before the Board of General Ap
praisers for review. And, since the necessary steps to obtain such re
view were not taken, such decision was final and conclusive. \Vhen,
therefore, it appeared upon the trial that the collector had made a
decision, reliquidating the duty the government became entitled to a
disposition of the cause in conformity with such decision without any
reference of questions as to rate and classification to the jury, and it
was error to refuse the request to direct a verdict in favor of plaintiff
for the unpaid duties in the amount ascertained by the collector.

The importer refers to 1;. S. v. Goldenberg, 168 U. S. 95, 18 Sup.
Ct. 3, 42 L. Ed. 39-1, but there is nothing in that authority which in-
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dicates any different conclusion. It merely holds that the 10 days'
limitation does not apply to the payment as well as to the protest,
which indeed is manifest on the face of the statute.

The judgment is reversed.

EDWARD HILL'S SONS & CO. v. UNITED STATES.

(Circuit Court of Appeals, Second Circuit. December 4, 1906.)
No. 80 (3,713)

CUSTOMS DUTIES-CLASSIFICATION-OLEIC ACID-RED OIL-SOAP STOCK.
Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 568, 30 Stat. 198 [D.

S. Comp. St. 1901, p. 1684], relating to oils commonly used in soap mak
ing and "fit only for such uses," does not include so-called "oleic acid," or
red oil, which is fit for other uses, although commonly used as soap stock.

Appeal from the Circuit Court of the United States for the Southern
District of N ew York.

For decision below, see 143 Fed. 361, affirming a decision of the
Board of United States General Appraisers, G. A. 5,807 ('1'. D. 25,648).

This cause comes here upon appeal from a decision of the Circuit
Court, Southern District of New York, which affirmed a decision of
the Board of General Appraisers, sustaining the collector in his classifi
cation of certain importations for duty under the act of 18D7.

Comstock & ·Washburn (Albert H. Washburn, of counsel), for im
porters.

Charles Duane Baker, Asst. U. S. Atty.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.

PER CURIAM. The relevant paragraphs are:
"Paragraph 1 (Acids). * * * All other acids not specially provided for

in this act." Act July 24, 1897, c. 11, § 1, Schedule A, 30 Stat. 151 [D. S.
Camp. St. 1901, p. 16261.

"Par. 5(',8 (Free List). Grease and oils (excepting fish oils), such as
are commonly used in soap making or in wire drawing, or for stutling or
dressing leather, and which are fit only for such uses, and not specially pro
vided for in this act." Section 2, Free List, 30 Stat. 198 [D. S. Camp. St.
1901, p. 1684].

The article in question is known as "olein." Chemically it is oleic
acid, although of a better grade than and a different color from the or
dinary oleic oil of commerce, which is known as "red oil" and is of a
dark claret color. There is no dispute that it is properly classified under
paragraph 1 unless it is shown to fall within the description of para
graph 568. Undoubtedly it is commonly used for soap making, and the
crucial question is whether it is fit for any other use (except wire draw
ing or stuffing or dressing leather). The Board of General Appraisers
found that it is used (1) for oiling wool in the process of manufactur
ing the same, (2) as a material in the composition of certain polishing
materials, and (3) for other purposes. The testimony before the Board
is unsatisfactory as to the unspecified "other purposes," and not partic
ularly persuasive as to the oiling of wool or the composition of polish-
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ing materials, but it was sufficient in the absence of any controverting
evidence to sustain the finding of the Board. .

Further testimony was taken in the Circuit Court, which in our opin
ion disposes of the contention that the article here imported is fit for
'JSe in oiling wool, but there is nothing which would warrant the court
in reaching a conclusion different from that of the Board as to its
fitness for use in manufacturing polishing materials and various pol
ishes.

The decision of the Circuit Court is therefore affirmed.

HILLS BROS. CO. v. UNITED STATES.

(Circuit Court of Appeals, Second Circuit. December 4, 1900.)

No. 65 (3,870).

CUSTOMS DUTJES-MEASUREMEN'I.'-BUSHEL OF ONIONS-CONGRESSIONAL ADOP
TION OF CUSTOAfS PRACTICE.

In passing Tariff Act July 24, 1897, c. 11, § 1, Schedule G. par. 249,
30 Stat 170 [U. S. Camp. St. 1901, p. 1650], where onions are mude dutiable
"per bushel," Congress must be assumed to have known the practice of
the Treasury Department to consider 57 pounds as a bushel and to have in
tended to accept that as a standard.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For decision below, see (C. C.) 143 Fed. 695, affirming a decision of
the Board of United States General Appraisers, G. A. 5,888 (T. D.
25,941), which had affirmed the assessment of duty by the collector of
customs at the port of New York.

The property involved consisted of onions, dutiable under Tariff Act
July 24,1897, c. 11, § 1, Schedule G, par. 249, 30 Stat. 170 [U. S. Compo
St. 1901, p. 1650], at the rate of "forty cents per bushe1." The im
porters contended that the collector erred in making the assessment of
duty on the basis of a weight of 57 pounds per bushel, and that the
more liberal standard of 60 pounds should have been adopted.

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for
importers.

J. Osgood Nichols, Asst. U. S. Atty.
Before LACOMBE, TOWNSEND, and COXE Circuit Judges.

PER CURIAM. It must be assumed that when Congress passed
the tariff act of 1897 it knew that it had been for some years the prac
tice of the Treasury Department to accept 57 pounds as th~ regular
standard weight of a bushel of onions. Inasmuch as Congress did not
in that act specify the weight-as it did in the case of some other
commodities-it must be assumed that it intended to accept that
standard.

Decision affirmed.
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SOUTHERN RY. CO. Y. CAROLINA COAL & ICE CO.

(Circuit Court of Appeals, Fourth Circuit. February 15, 1907.)

No. 711.

COURTS-FEDERAL COURTS-CmCUIT COl:RT OF ApPEALS-ApPEALABLE ORDERS
-ORDER DENYING PRELIMINARY INJU"CTIOX.

Under Act April 14, 1906, 34 Stat. 116, c. 1627, regulating appeals to the
Circuit Court of Appeals from interlocutory orders, such an order re
fusing a preliminary injunction is not appealable.

Appeal from the Circuit Court of the United States for the Western
District of North Carolina.

Charles A. Moore (William B. Rodman, on the brief), for appellant.
James I-I. Merriman, for appellee.
Before GOFF, Circuit Judge, and MORRIS and DAYTON, District

Judges.

PER CURIAM. This was a bill filed by the Southern Railway
Company, of Virginia, against the Carolina Coal & Ice Company, of
North Carolina, praying a decree establishing the alleged paramount
right of the railway company to certain rights of way, and for a prelimi
nary injunction, meantime restraining the coal and ice company from
interfering with the possession and use of the railway company, and
with the construction of its tracks until the final order of the court.
Upon a hearing the Circuit Court refused the preliminary injunction,
and the railway company has appealed from that refusal.

Appeals from interlocutory injunctions are regulated by act of Con
gress approved April 14, 1906 (34 U. S. Stat. 116, c. 1627), which
provides only for appeals from interlocutory orders or decrees grant
ing or continuing an injunction or appointing a receiver, but does not
provide for an appeal from an interlocutory order or decree refusing
an injunction. The motion of the appellee to dismiss the appeal must
therefore prevail.

Appeal dismissed.

SOUTHERN" RY. CO. v. CAROLINA CO.\L & ICE CO.

(Circuit Court of Appeals, Fourth Circuit. February 15, 1907.)

!'Io. 712.

INJUNCTION--PRCLlMIN ARY INJUNCTION-DISCHETION I)F COURT.
A preliminary injunction directed in vart a;:(ainst each of the partie~

to a suit to determine rights in certain lanl1 and rigllt of way adjacent tn
a railroad station, desiglH'd to preserve the stntus of the proverty until
final hearing, held properly granted in the exercise of the court's discre
tion.

Appeal from the Circuit Court of the United States for the Western
District of North Carolina.

Charles A. Moore (William B. Rodman, on the brief), for appellant.
James H. Merrimon, for appellee.
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Before GOFF, Circuit Judge, and MORRIS and DAYTON, Dis~
trict Judges.

PER CURIAM. The Carolina Coal & Ice Company, of North
Carolina, filed its complaint in the state court against the Southern
Railway Company, of Virginia, asserting title to and possession of
certain lands and buildings and a spur track located on land adjacent
to the station of the Southern Railway Company at Asheville, N. C., and
praying an adjudication of its rights, and meantime for an injunction
to prevent the railway company from entering said land and construct
ing its buildings, tracks, and sidings thereon and destroying the build
ings and track of the coal and ice company, as the railway company
was about to do, to the irreparable injury of the coal and ice company.

The case was removed into the Circuit Court of the United States,
and the circuit judge, after a hearing, entered an order permitting the
railway company to prosecute the construction of its tracks On any
land or right of way not actually occupied by the spur track or build
ings of the coal and ice company, but awarding a preliminary injunc
tion against the railway company restraining it from interfering with
that part of the lands and right of way actually occupied by the coal
and ice company, and restraining the coal and ice company from fur
ther constructing any building on the land claimed by the railway
company as its right of way. From the granting of this injunction,
the Southern Railway Company has appealed.

The purpose and effect of the interlocutory injunction was not to
determine any right, but merely to continue the existing conditions
and prevent a resort to force by either of the contesting parties until
their respective rights could be defined and determined by judicial
investigation and decision. We think the preliminary injunction was
called for by the situation, and that under all the facts made to appear
by the affidavits the circuit judg<; properly exercised his judicial dis
cretion in granting it.

Decree affirmed.

BUSER et al. v. NOVELTY TUFTING MAC'HTN'l'l ('0.

(Circuit Court ot Appeals, Sixth Circuit. Jauuuq 0, 1001.)

No. 1,523.

1. PATENTS-ANTICIPATION-ABANDONED EXPERIMENT.
Where the Idea of a machine has been conlOeived. and the eonreptlon

carrit'd into effect by the construction of the maelllne, wlJl('h Is used, or
is capable of being used, for the purpo8e for whkh it was designed, It Is
DO lunger an expel'iruent, but an Invention; llnd the subsequent abandon
ment of tbe use of the machine does not rendl'r It an abandop"d experi
ment, nor lessen Its effect as an anticipation which will Invalidate a sub
lequent patent to another for substantially the same machine.

[Ed. !\'ote.-For cases in point, see Ceut. Dig. vol. 38, Patents, §§ 71
73.

Abandonment of Invention, see note to Hayes-YouDi TIe Plate eo. Y•
.St. Luuis ~'rl1nl:lit Co., 70 O. C. A. 6.j
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2. SAME-}'ORGOTI'EN INVENTION.

An invention which has been perfected by the construction of a ma
chine, which was used in practical worlc for a number of ~'ears by the
inventor and is still in his possession, and of which he had photographs
taken, wbich he still preserves, does not lose its effect as an anticipation
of a subsequent patent to another for substantially the same machine afl
one which has been finally alJandoned and forgotten, although the innmtor
failed to realize the full value of the invention and after a time discon
tinued the use of the machine.

[Ed. Note,-I!'or cases in point, see Cent. Dig. vol. 38, Patents, §§ 70-74,]
3. SAME-'I'UFTING MACHINES.

The Pitner patent. No. 577,809, and the Frescbl reissued patent, No.
11,778 (original No. ()20,070), for tufting machines for making tufted work
in upholstering, held void, for anticivation and prior use, on evidence which
established beyond a reasonable doubt that defendants made llllCl used in
their business, many years prior to the patents, a machine embodying all
the essential features of those of the patents.

Appeal from the Circuit Court of the United States for the Southern
District of Ohio.

Alfred M. Allen, for appellants.
Walter F. Murray, for appellee.
Before LURTON and SEVERENS, Circuit Judges, and COCH

RAN, District Judge.

COCHRAN, District Judge. This appeal is from an interlocutory
decree granting an injunction, with a reference for an accounting, in a
suit for the infringement of certain patents, brought July 12, 1902.
The appellee, also hereafter referred to at times as "plaintiff," owns
said patents by assignment. They all relate to tufting machines; i. e..
machines for making tufted work in upholstering in the furniture, car
riage, and casket trades. They are six in number, to wit: No. 511,649,
to H. B. Pitner, December 26, 1893; No. 577,S09, to H. B. Pitner,
February 23, 1897; 1\0. 592,50S, to A. Freschl, October 26, IS9~1;

reissue No. 11,71S, to A. Freschl, October 24, IS99; reissue No. 11,779,
to A. Freschl, October 24, 1899; and No. 682,139, to A. F'reschl, Sep
tember 3, 1901. The suit as to the first Pitner patent was abandoned
before the hearing. It was held that the first Freschl patent was not
infringed, that the last two Freschl patents were invalid, and that the
second Pitner patent, as to claims 5 and 6, and the second Freschl
patent, as to all its claims, four in number, were valid and infringed.

The machine described in the second Pitner patent, No. 577,809, and
to which it related, consists of four separate articles-a mold board,
plaiters, a follow board, and a pin board. The mold board is an open
box partitioned by strips into separate compartments, or pockets, of
the shape desired for the rounded portions or "hiscuits" of the tufted
work, with hollow posts at the corners of the p0ckets, except at the
outer edge, of the height to make the depression of the tufted work
the des:red depth, and longitudinally fluted on their outer side, and with
openings in its base answering to the holes in the corner posts. The
plaiters are hollow tubes recessed into downwardly projecting points
at one end and adapted to straddle the corner posts and partition slips
and enter the flutes of the corner posts. The follow board is a board
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with openings in it answering to the corner posts of the mold board.
The pin board is a board with pins or posts rigidly attached thereto
answering to the openings of the base of the mold board, and adapted
to enter same and the holes of the corner posts. The mode of using
the machine is this: The outer or upper cover of the cushion, with its
finished face downwards, is placed in the mold board and depressed into
the pockets; the plaiters are passed down over the cover and corner
posts and into the flutes, so as to plait the cover and hold it in place;
moss, or other suitable material, is filled in the depressions of the cover;
the plaiters are removed; burlap, or other suitable material, is laid on
the moss to form the inner or lower cover; the follow board is placed
on top of the burlap, and the whole is removed to a press where the fill
ing material is compressed into place; the mold board and follow board
are clamped together and removed from the press; the tufting buttons,
prongs upwards, are forced by means of the pin board through the
openings in the base of the mold board and the holes in the corner posts,
and through the lower and upper covers and there clinched, the holes
in the follow board being large enough to permit this being done; and
the finished work is then removed from the machine. Claims 5 and 6
of the patent are for the combination of a base provided with corner
posts, referred to therein as "upwardly projecting tucking devices,"
and plaiters. The claims contain no limitations on the tucking devices,
but do on the plaiters. The fifth calls for "detachable recessed plaiters
which are adapted to straddle said tucking devices," and the sixth for
"detachable plaiters provided at their lower ends with downwardly
projecting points which straddle said tucking devices." This is the
only difference between the two claims.

The machine described in the second Freschl patent, reissue No.
11,778, and to which it related, consists of a mold board, and all the
claims thereof, four in number, relate thereto. They call for an im
perforated base plate, as distinguished from the perforated base plate
of the Pitner patent, with a plurality of upwardly projecting tufting
posts attached rigidly to said plate; each post being provided at its
outer end either with an upwardly projecting pointed pin held against
lateral displacement and adapted to pierce both coverings, or with a
seat for the head of a tufting button adapted to retain it against lateral
displacement during the process of forming the cushion, and releasing
it when removed from the mold board, and either with or without
strips partitioning the mold board into separate compartments. The
fixed pin is used when it is intended to sew the outer and inner covers
together. In effect the construction is simply the pin board of the
second Pitner patent, No. 577,809, with the addition of the upwardly
projecting pointed pins or seats for the tufting buttons at the outer
ends of the posts thereof and of the partitioning strips when used.

The appellants (Mattie H. Buser being the wife of W. E. Buser, and
the Champion Bed Lounge Company being the name under which they
did business), also hereafter referred to at times as "defendants," had
filed in September, 1902, their answer, in which they denied infringe
ment and alleged as follows:

"And for a second defense to plaintiff's bill of complaint, defendants say:
That they have been continuously engaged at the city of Chillicothe, Ross
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county, Ohio, in the upholstering business in the manufacture of chairs and
lounges for a period of 25 years last past; and that all the machinery and
apparatns that has been and is used by them in their said business, and also
the methods of nsing same, are of their own discovery and invention, and have
been so used by them in their said business in said city of Chillicothe, Ross
county, Ohio, continuously for a period of 22 years last past."

Some time shortly after October 14, 1902, defendants had filed a
supplemental answer, in which they set up that the defendant W. E.
Buser obtained a patent for new and useful improvements in tufted
machines, numbered 711,382, and alleged:

"That said patent letters include and embody in all the various appliances
and apparatus used by defendants in their upholstering business, and also
comprise and contain all the upholstering apparatus and methods used by de
fendant, of which plaintiff in its bill herein complains."

This pleading, of course, presented no defense to the suit. Its sole
effect was to annul the denial of infringement contained in the answer
and to relieve plaintiff of the necessity of proving it. It had this effect
because it is apparent from an inspection of said patent that the ap
paratus described in it and to which it related is an infringement of
plaintiff's two patents sustained and held to be infringed, and it is
alleged that the apparatus in use by defendant is of that character.
This left the second defense of the original answer as the only defense
to the suit.

The defense which this portion of the answer set up was prior in
vention, and that by defendants. It is not, however, thus directly al
leged therein. That portion of the answer contains three affirmative
statements, to wit: That the defendants had been continuously engag
ed in the upholstering business in Chillicothe, Ohio, for 25 years last
past; that all the machinery and apparatus that had been and were
then used by them in their said business, and the methods of using
same, were of their own invention; and that they had been used by them
continuously for a period of 22 years last past. Counsel differ as to
the meaning of the last two statements, the material part thereof. Ap
pellants' counsel contend that their meaning is merely that all the
machinery and apparatus which the defendants had been for 22 years
last past, and were then using, were of their own invention. So con
strued, they did not present the defense of prior invention, or any de
fense at all. According to this construction, it is neither alleged that
the machinery and apparatus which the defendants were then using
had been invented by defendants prior to plaintiff's invention, nor that
the machinery and apparatus which the defendants had been using dur
ing said 22 years prior to plaintiff's invention anticipated plaintiff's
patents. Appellee's counsel contends that their meaning is, not only
that all the machinery and apparatus which the defendants had been
and were then using were of their own invention, but also that the
machinery and apparatus which they were then using had been used by
them continuously for 22 years last past. So construed, they presented
a defense, and that of prior invention.

This they did, not by direct allegation, but indirectly only. As coun
sel for appellee says, this defense "is an inference from the answer."
Rather it should be said that it is an inference from the answer in con

151 F.-31
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nection with the bill. The bill alleged that the machinery and ap
paratus which the defendants were then using infringed plaintiff's
patents. If so, and said machinery and apparatus had been used by de
fendants continuously for 22 years last past, then they anticipated plain
tiff's patents by more than 15 years. With this construction we agree.
We cannot agree, however, with the contention that the meaning was
that the identical machinery and apparatus which the defendants were
then using had been used by them continuously for 22 years last past.
It meant no more than that machinery and apparatus substantially of
the same character as that which they were then using had been used
by them continuously for 22 years last past. It was treated in the lower
court as admitting of proof of the use of other machinery and apparatus
than that which they were then using, but substantially of the same
character. Nor is it contended here that it did not admit thereof. The
contention that it has such limited meaning is put forward only as
affecting the credibility of the defendant W. E. Buser, who made oath
thereto in the way hereinafter indicated. Nor was the allegation that
such machinery and apparatus had been continuously used by them a
material part of the defense. It was made out if the evidence warrants
the conclusion that the defendants had, prior to the plaintiff's invention,
used machinery and apparatus substantially of the same character as
that they were then using; i. e., that anticipated, as that infringed,
plaintiff's patents.

Appellants seek a reversal of the decree appealed from mainly on the
ground that this defense was established by the evidence, and that the
lower court erred in not so holding. In considering whether this posi
tion is well taken, it is to be borne in mind that the rule is that, in
order to invalidate a patent by oral testimony of prior invention, it
must be such as to convince one bevond a reasonable doubt of that fact.
Washburn & Moen Mfg. Co. v. Beat 'Em All Barbed Wire Co., 143
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154. This court, in the case of
American Roll Paper Co. v. Weston, 59 Fed. 147, 8 C. C. A. 56, in
validated a patent on oral testimony of prior use. And in the re
cent case of Columbus Chain Co. v. Standard Chain Co. (C. C. A.)
148 Fed. 622, it refused to uphold a later patent on oral testimony as to
invention by the patentee thereof prior to an earlier one. Is, then, the
evidence in this case sufficient to satisfy one beyond a reasonable doubt
that plaintiff's patents were anticipated by defendants' prior invention?

It is certain that they were not anticipated by the construction and
use of the machinery and apparatus which the defendants were using
when the suit was brought. It consisted of a single tufting machine for
making tufted couch seats, which they had constructed and put in use
only a short time prior thereto. It was the machine described in patent
No. 711,382, issued to defendant W. E. Buser October 14, 1902, and
to which it related. Just how long it had been in existence and use
does not definitely appear. Said defendant, in his testimony given
in April, 1903, stated that before its construction they had purchased a
Kelly machine, and that they had purchased it some three or four years
before the time he was testifying; and in question put to him on cross
examination it was assumed that he had theretofore testified that said
machine had been "built two or three years ago," which assumption was
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permitted to go unchallenged. There is no other evidence shedding any
light on the question as to the time when said machine was constructed
and put in use. It is to be inferred therefrom that it could not have
been much, if any, earlier than 1899 or 1900.

But the evidence was not confined to this machine. There was evi
dence tending to show that said defendants had invented, and the de
fendants had put in use, as much as 22 years before the answer was
filed-i. e., in 1880-a smaller tufting machine for making tufted
lounge backs. It was substantially the same machine as said larger
and later one, embodying substantially the same ideas, and clearly
anticipated plaintiff's patent. It consists of a mold board. plaiters,
sharp metal points on wooden pins, and a follow board. The mold
board is an open box, partitioned by metal strips into separate com
partments or pockets, with corner posts, or upwardly projecting tuck
ing devices, at the corners of the pockets, except at the outer edge.
The corner posts are hollow, and the base of the mold board has open
ings in it answering to the holes in the posts. But those holes and open
ings are not for the purpose of passing buttons through them, nor are
they adapted thereto. Their purpose is to permit the passage of the
sharp metal points on wooden pins, heretofore referred to. The corner
posts are recessed so as to provide a seat for the head of the buttons.
They have no flutes on their outside. The plaiters are recessed, and
have downwardly projecting points at one end adapted to straddle the
corner posts. The sharp metal points on wooden pins are adapted to
pass through the openings in the posts and base of the metal board, and
to pierce the two covers. The follow board is not a single board,
but a framework with slats running crosswise and spaces between them.

It is thus seen that this machine has the combination of a base with
upwardly projecting tucking devices, and of detachable plaiters re
cessed, and with downwardly projecting points adapted to straddle
said devices, clearly anticipating, if earlier, claims 5 and () of the Pitner
patent. Likewise, in the sense of the Freschl patent, its mold board has
an imperforated base plate-i. e., it does not permit the passage of
buttons through it-with a plurality of upwardly projecting tufting
posts attached rigidly thereto, each post, when the sharp metal points
on the wooden pins are in place, being provided with an upwardly pro
jecting pointed pin held against lateral displacement, and adapted to
pierce both covers of the cushion, and, when they are not in place,
being provided with a seat for the head of a tufting button adapted to
retain it against lateral displacement during the process of forming the
cushion, and releasing it when removed from the mold board-clearly
anticipating, if earlier, the Freschl patent.

The only difference between this and the larger or later machine is
that the latter embodies the improvements covered by patent No.
711,382, issued to W. E. Buser October 14, 1902. Those improve
ments relate to the button holders, to the plaiters. an,} to the outside
portion of the frame. The button holders are solid, and have staples
in their ends for holding the button. The plaiters have downwardly
projecting V-shaped wires. Otherwise the two machines are alike.
The question put, then, narrows itself to this: Is the evidence suf
ficient to convince one beyond a reasonable doubt that said smaller
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machine was in existence and use by defendants prior to plaintiff's in-
ventions? .

The evidence tending to establish that it was consists of the machine
itself, the testimonv of the defendant W .. E. Buser and of two of de
fendant's former employes, Charles S. Wachenschwenz and August
Rumph, in regard thereto, two photographs of the machine, and the
testimony of said defendant, of one W. A. Richardson, and of said
Wachenschwenz in regard thereto, and a catalogue issued by the de
fendants. The machine itself was misplaced at the time of the prepara
tion of the case and was not exhibited to the witnesses during the
taking of the testimony. It was subsequently found and introduced
at the hearing as the machine to which the evidence related. It looks
old and genuine. There is nothing in its appearance to negative the
fact that it had been constructed and put in use in 1880 as claimed.

The defendant W. E. Buser testified that he invented and made the
machine in 1880 and defendants put it in use at that time. As to how
long they continued to use it his testimony is somewhat indefinite. He
stated that their main business was making lounges and their work
was mainly plain work, that they had been doing tufted work more
or less ever since they had been in business, that they had done very
little such work, and that they used said machine for years continuously
whenever they had any demand for that kind of work. At the con
clusion of his testimony in chief, he testified as follows:

"Q. I will ask you how long ;you used the smaller machine that you conceived
18 or 20 years ago, the tufting machine?

"A. Six or seven years ago.
"Q. How long have you used this larger machine on which you now make

couch seats?
"A. I mean the larger machine or model?
"Q. No; the large machine?
"Mr. :Murray (Plaintiff's Counsel); 'l'he patent is dated-it is in evidence in

the case-October 14, 1902.
"Q. Is there anything else you want to say about this:
"A. I don't know of anything else."

It is possible that witness intended to be understood as saying that
he had used the smaller machine until six or seven years ago, or that
he used it six or seven years. Appellants' counsel contends that his
meaning here was that they used the large machine~the one shown
in the patent-six or seven years ago, and he did not say how long they
used the smaller machine. But, in view of the testimony as to when
the larger machine was made and put in use, heretofore referred to,
it can hardly have tbis meaning. The best we can make out if it is
that the witness intended to be understood as saying that they had used
the smaller machine "until six or seven years ago," the stenographer
failing to catch the word "until" and using the word "I" instead of
"You" in the next answer; that being an interrogatory as appears
from the interrogation mark at its end. This conforms to his former
answer that they had used it continuously for years whenever they had
anv demand for tufted work.

the two former employes of defendants, Charles S. vVachenschwenz
and August Rumph-the fonner of whom worked for defendants about
6 years, beginning in 1880, when he was 13 or 14 years of age, and the



BUSER V. NOVELTY TUFTING MACHINE CO. 485

latter of whom, then a locomotive engineer and having been such for
8 years, worked for defendants about 2 years, beginning in 1882 or
1883, when he was about 15 years of age-each testified as to the use
of tho; machine during their employment in making lounge backs in
tufted work, and that they worked in connection with it in pulling or
picking and loosening the moss for it. As stated, when said defend
ant and those two witnesses testified, the machine was misplaced and
not exhibited to them. Each of these three witnesses described the
machine and the method of its use; said defendant going into great
detail. Their description is lifelike and realistic, and conforms to the
machine. Certain detached parts of said machine, to wit, a corner
post, a metal strip, and a plaiter, claimed to have been used in connec
tion with the machine and which had not been misplaced, were identi
fied by these three witnesses.

One of the two photographs of the machine is of the mold board,
with plaiters in place and lying on it, and the other of the follow board.
A comparison of these two photographs with the machine itself shows
that they are photographs thereof. This is not questioned. The de
fendant VI. E. Buser testified that he had the photographs taken about
the year 1881 by F. A. Simonds, a photographer then doing business
in Chillicothe, Ohio, and who died July 13, 1884. Said W. A. Richard
son, who worked for said Simonds from December, 1871, until his
death, testified that he took the photographs himself in January or
February, 1881. And said Wachenschwenz testified that in 1880 or
1881 he carried the machine to Simonds' gallery to be photographed,
and identified the photographs. They are mounted on Simonds' cards.
The defendant "V. E. Buser gave as the reason for having the photo
graphs taken that it was his habit to have photographs taken of his
machines as "keepsakes," and both he and Richardson testified to an
incident in connection with the taking of the photographs involving- a
certain Dr. Clough, a friend of the former. The catalogue, which
shows on its face that it was issued whilst defendants were doing busi
ness at 22 Paint street, Chillicothe, from which they moved to another
place in said city in the year 1885, has a cut in it of a lounge with a
back in tufted work.

Such, then, is the evidence in support of the defendants' claim that
said machine was invented and put in use as early as 1880, and more
than 15 years prior to plaintiffs invention. In the absence of con
siderations or circumstances affecting its force or opposing evidence,
it is sufficient to convince one beyond a reasonable doubt of the correct
ness of that claim. There is no opposing evidence. Reliance is had
simply on certain considerations and circumstances which it is thought
affect and weaken the force of said evidence to the extent of raising a
reasonable doubt. 'vVe will take them up in detail and determine their
effect. As to the catalogue, it is suggested that it shows no more than
that defendants were making lounge backs in tufted work prior to
1885. This is true. For aught that it shows, defendants may have
made such lounge backs prior to that date by hand, the old way of
making tufted work before the day of machines. But this fact is to a
certain extent a corroborating-circumstance, not of great weight, yet of
"ome. As to the photographs, it is claimed that they present evidences
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on their face that they were not taken as testified to by defendants'
witnesses, some of which conduce to show that they were taken by an
amateur, and not by a professional photographer, and others that they
have been made for the purposes of this case. The evidences of ama
teurishness relied on are that neither of the articles photographed ap
pear in the center of the paper; that the print of the follow board was
too long for the card oil which it is mounted, and part of it had to be
cut off, and that both prints are irregularly cut along their edges.
These criticisms are well taken. But this condition of things may be
accounted for. by the fact that they were taken, not by Simonds, but
by Richardson, his employe, who, though he had been working for
Simonds about 9 years, was then possibly not more than 21 years of
age, arid that the things photographed may not have been regarded as
calling for much care. The evidences of fraud relied on are that the
cards are soiled and the prints not; that in some instances the soiled
marks 'extend underneath the prints, where they can be raised from
the cards; and that the edges of the photographs appear as though
they were cut in recent years. We have examined the photographs
carefully, and are unable to find any soiling marks under the prints,
or any evidences of recent cutting. Nor can we say that there is an
entire absence of soiling marks on the prints. In so far as they present
a fresher appearance than the cards on which they are mounted, this
may be, and no doubt is, due to the nature of the different materials.
The surface of the cards is calculated to be soiled much sooner and
greater than the prints.

Then, again, it is said that the photographs show nicks and stains
on the mold board and follow board, and that the photograph of the
mold board shows certain of the partitioning strips to be irregularly
placed, and that the mold board and follow board show exactly these
same peculiarities. From this it is argued that the machine could
have been used but little, if any, after the photographs were taken. If
they had been used much, those peculiarities would have been effaced
or changed. This, however, conforms to the testimony as to their use.
The defendant W. E. Buser testified, as heretofore stated, that they
were very little used, as they did not do much tufting work. It is
thought that the testimony of Richardson and VVachenschwenz as to
the taking of these photographs, and the time when they were taken,
is affected by the fact that defendants were in the habit of having
machines and manufactured articles photographed at Simonds. Just
how much photographing they had done there is not shown with any
definiteness. But there is no evidence that Richardson took any other
photographs than those in question, or that vVachenschwenz carried
any other machine or any manufactured articles to be photographed.
The date when they were taken is immaterial. If taken at any time
whilst Richardson was in Simonds' employ, or vVachenschwenz in de
fendants,' they prove the existence of the machine long prior to plain
tiff's invention. But Richardson fixes the time by the fact that they
were taken just after Simonds had moved from one place of business
to another, and the time testified to was at the beginning of Wachen
schwenz's employment.
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As to the testimony of Wachenschwenz and Rumph in regard to
the machine and its use, it is claimed that they had been coached, and
had seen the larger machine before testifying. There is no evidence
of either. A model of the larger machine was exhibited to both
when testifying, and in describing the smaller machine each, in one
instance, referred to said model. Their testimony presents no evidence
of artificiality. Then, as to the testimony of the defendant W. E. Bu
ser, it is claimed that its value is affected by certain statements made
by him under oath, which are claimed to be contradictory and incon
sistent with his testimony herein, and by certain actions on his part.
The statements relied on are one of those contained in his affidavit to
his application for patent Ko. 711,:382, and one of those contained in
that portion of his answer hereinbefore referred to, and are as follows:
That in the affidavit being that the improvements in tufting machines
described and claimed in the annexed specification had not been in
public use for more than 2 years prior to- the application; and that in
the answer, that the machinery and apparatus which the defendants
were then using had been used by thcm for 22 years last past. \Ve
fail to see any contradiction in those two statements. or any incon
sistency of eithcr with his testimony. The statement· of the'affidavit
is simply that the improvements in tufting machines described and
claimed, which were sought to be patented, had not been in public
use for more than 2 years prior to the application. Nothing is said
as to the machine itself, to which the improvements related. As to
the meaning of the statement in the answer, we have heretofore indi
cated our vie\v. It is not that the identical machinery and apparatus,
which the defendants were then using, had been in use by them for
2.2 years last past. This was not true, and the defendant could not
have intended to make a statement to that effect. \Vhat \vas meant
was that machinery and apparatus substantially, or in all important
particulars, like that then in use by them, or embodying substantially
or in all important particulars the same ideas, had been so in use by
them. So construed, said statements are consistent with each other
and with said defendants' testimony. It is only by construing the
statement of the answer as meaning that the identical machinery and
apparatus which the defendants then had in use had been so used by
them that any trouble arises, and the inconsistency it brings about is.
not between that statement and that of the affidavit, but between it
and said defendants' testimony.

Then as to the actions of said defendant relied on as affecting the
value of his testimony. They are as follows: His purchase of the
Kelly machine, hereinbefore referred to; his visit to a licensee of
plaintiff at Columbus, Ohio, in the early spring of 1900, to see its
machine, with the ostensible purpose of determining whether hc
would buy one; his efforts at concealment from plaintiff that he wa;;;
using a tufting machine and its character; his not disclosing to his
attorney, who obtained patent No. 711,382, the fact as to smaller and
older machine; and his treatment of one Edward J. ::YIeyer, a former
employe of defendants, who had furnished plaintiff in June, 1902, just
before suit was brought, an affidavit as to the character of machine
they were using. It is urged that it is improbable that defendants
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would have purchased a Kelly machine, or that said defendant would
have visited Columbus, Ohio, to see plaintiff's machine, with a view to
purchase, if the defendants already had a machine. It would seem
that said defendant's visit to Columbus was only ostensibly for the pur
pose of determining whether he would buy one of plaintiff's machines,
and that such was not his real purpose. He never negotiated for said
machine, and though plaintiff, after being informed by its licensee of
his visit, wrote defendant four letters about buying one of its ma
chines, he never received any answer thereto. But plaintiff proved
itself that about this time defendants had a machine. It proved that
on the occasion of a visit of its president to Columbus, in June, 1900,
he inquired of said defendant's nephew, then there, what kind of a
tufting machine defendants were using, who said that they did not
have any, and when he left him plaintiffs licensee's son said:

"That young fellow is a liar. I was in their factory, and saw the tufting
machine, and saw a machine exactly like ours."

What said defendant's real purpose, in wanting to see plaintiffs
machine, was, is not disclosed. He was not asked about it on cross
examination. It was not proven by plaintiff until after he had testi
fied. And as soon as plaintiff had taken its testimony, the taking of
proof was closed on its motion, and a motion on defendant's part to
enlarge the time for taking testimony to rebut the testimony taken by
plaintiff was overruled. So that said defendant has never had an op
portunity to explain the purpose of these visits. He was asked about
the purchase of the Kelly machine on cross-examination, and his ex
planation thereof was that the solicitor for that machine called upon
him to sell it to him, and asked $200; that in response he said he would
not give him $50 for it; that afterwards the solicitor came to him, and
claimed that he had offered $50, and wanted him to take it, and threat
ened to sue him if he did not; and that, in order to avoid a lawsuit,
he purchased it, and defendants had never used it.

As to said defendant's efforts at concealment from plaintiff that he
was using a tufting machine and its character, what was done in this
line was this: Upon a call from plaintiff's president, after he became
suspicious that defendants had a tufting machine, he refused to tell
him what they had or let him in the factory, and two men, hired by
plaintiff to get employment in defendants' factory for purpose of as·
certaining what kind of a machine he was using, could not get in. It
is urged that, had the facts been as defendants claim them to h;tve
been, said defendant would not have wanted to conceal such knowledge
from plaintiff. All explanatiJns from said defendant on Lis score
were cut off by the order dosing the testimony heretofore referred to.
It may have been due to not knowing defendants' rights, or a desire
to conceal the improvements for which said patent was then in con
templation or pending, or to the ordinary business jealousy of con
cealing from a rival what one is doing.

As to said defendant not telling his attorney, who obtained No.
711,382 for him, about the smaller and old machine at the time he em
ployed him to make his application, there is this to be said: There is
no direct evidence that he did not. On the contrary, there is direct
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evidence that he did. Said defendant so testifies. The sole evidence
relied on as showing that he did not is a letter written by him to said
attorney after this suit was brought. In that letter he tells him about
the machine. Appellee's counsel contends that he tells it as if he had
never mentioned it before. There is some basis for this contention,
but not sufficient, we think, to overbalance his testimony that he had
theretofore mentioned it. Besides, the circumstance of his not telling
said attorney is not of much weight in the case. The patent \vas only
for certain improvements on the machine, and there was not much oc
casion for his giving him a detailed history of it.

!\nd, finally, as to his treatment of said Meyer. The plaintiff,
through its president, was seeking evidence that defendants were using
a tufting machine infringing its patent. It had much difficulty in
doing so. Efforts made in this direction have been heretofore referred
to. Finally, in Chillicothe, it came across said Meyer, a former em
ploye of defendants, who began to work for them at the age of 15
in the year 1888, and worked for them almost continuously until 1898,
when he left, returning again in 2 or ;) years, and working until about
3 months before suit was braug'ht, and obtained an affidavit from him
that defendants were using a tufting machine, as to its character and
the amount of \vork being done with it, on the basis of which this
suit was brought. It obtained this affidavit in consideration of a writ
ten pledge to provide him with a job in Chicago, which soon after
wards was complied with. Thereupon said defendant had Meyer in
dicted for perjury and brought back to Chillicothe, and during the
few months that he was there obtained two affidavits from him, ex
plaining the circumstances under which the former affidavit had been
obtained, and repudiating its statements, and causing him to send let
ters to plaintiff soliciting money, with a view to getting a hold upon it.
This is Mever's account of matters. Mever had stolen a contribu
tion box fr~m a church in Chillicothe, and~ committed burglary there,
about the time he began to work for defendants, and at the time he
figures in this case he was addicted to drinking. In view of his history,
of his having been bought with a job to give said first affidavit, of his.
giving contradictory affidavits, and of his suffering himself to be made
a tool to obtain money from plaintiff to its hurt, according to his own
account, his testimony is to be received with great caution, if, indeed,
any reliance is to be placed on it at all.

The defendants were cut off bv the order heretofore referred to'
from offering any rebuttal evidence. But there would seem to be no,
doubt that said defendant procured said indictment for perjury and
obtained from Meyer said two affidavits; they being introduced in evi
dence by defendants on his cross-examination. In procuring the in
dictment it is possible that a wrong was done Meyer. and certainly
the two affidavits were untrue-one in so far as it stated that many of,
and the other in so far as it stated that all, the statements in the af
fidavit given plaintiff were false. On the contrary, said affidavit was
in the main true. It related almost entirely to the character of the
tufting machine which the defendants were and had for three years
past been using, and the work that was done with it and its statements.
in regard thereto coincided with said defendant's own testimony herein.
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This conduct on his part is to be condemned. It was a reprehensible
effort to destr9Y a possible witness against defendants in their litiga
tion with plaintiff. It was possibly a case of fighting the devil with
fire,. and is an instance of the length to which litigants will sometimes
go 10 order to overcome their adversary. Yet, notwithstanding all
this, we do not deem it sufficient to weaken the unhesitating convic
tion,induced by the evidence heretofore recited, that said small ma
chine was made and used as it tends to show. It is just as possible
that said defendant's conduct was due to the feeling of uncertainty
that many litigants have as to the outcome of the litigation in which
they 'are engaged as to any consciousness that said machine was not
so made and used.

Besides these considerations, there are two others relied on as af
fecting the force of said evidence. One is the great improbability that
said defendant could, as the result of one effort, have invented said
machine, or that, if he had, he would have failed to realize its great
value, as he did in confining its use to himself and not having it pat
ented and putting it on the market. According to plaintiff's testimony
it is a highly valuable machine, and the effect of its machines construct
ed on the same lines was to revolutionize the art of making tufted work.
Before they came upon the market-i. e., prior to 1894-all tufted work
was made by hand. By means of said machines 30 to 40 per cent.
more work is enabled to be done than was formerly done by hand,
and unskilled labor can do the work now that was done before by
skilled. Here, as in case of the other facts presented by plaintiff's
testimony, all light has been shut out that might have come from the
opposite side. It is thought remarkable that defendants did not re
alize the great value of said machine, and still more so that by a single
effort he should have invented that which it took the combined efforts
of two inventors, Pitner and Freschl, over a number of years, by a
series of steps, to produce. The first step was that embodied in the
first Pitner patent, No. 511,649. It had the mold board, with pockets
and holes in its base at the corners thereof, but was without corner
posts and plaiters for forming plaits and holding them in place whilst
the moss was being filled in, and hence was impractical. Then came
the second Pitner patent, No. 577,809, with the corner posts and plait
ers, thus overcoming the defects of the prior patent. But it had to be
taken from the press and to a bench for completion of the work. Then
'Came the first Freschl patent, No. 592,508, in which the mold board
was held elevated over the pin board by cams whilst the cushion was
being made and compressed, and then by removal of the cams was
allowed to descend and force the tuft buttons, held in place by prongs
on ends of posts of pin board, into place. And finally came the second
Freschl patent, reissue No. 11,778, which it is claimed put tufting in
most satisfactory form, dispensing entirely with a separate pin board.
This perfected machine, according to defendants' claim, was produced
by said defendant at one effort, or, as appellee's counsel puts it, "from
the head of this man there sprang, 'Minerva like,' the idea of the fully
developed machine." All that is claimed as to the strangeness of this
happening, and as tp the improbability thereof, and that the value of
the Ulachine was, not realized, may be conceded, and yet this circum-
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stance does not weaken the force of said evidence. An improbable
fact, properly verified, is not to be rejected because of such improb
ability.

The other consideration referred to is that in the first Pitner patent
the term "follow board" is applied to one of the elements of the ma
chine described therein, a'nd according to said defendant that same
name was given by defendants to the same element years before. It
is thought to be peculiar and remarkable that two different persons,
acting independently, should give the same name to the same element
of the machine. It is a very appropriate name, expressive of the fact
that it followed the other operations in the process of making the
cushion, and it would seem not at all unlikely that it should occur to
different persons without suggestion by one to the other. If, how
ever, it is improbable that this should happen, the same suggestion is
to be made here as in reference to the foregoing consideration.

This exhausts all the considerations relied on by appellee as affect
ing the force of said evidence in support of said defense. It has been
said that there is no opposing evidence. But it may be thought that
there is one piece of evidence that may be said to oppose said favoring
evidence, and some notice should be taken of it. That is the testimony
of said Edward J. Meyer, who testified on behalf of plaintiff, that
whilst he worked for defendants, between 1888 and 1898, they used no
tufting machine, but made all tufted work by hand, and it was only
after he returned, upon an absence of two or three years, in 1900 or
1901, that they used a machine, to wit, the large machine. This evi
dence opposes no evidence introduced on behalf of plaintiff, unless the
evidence of said defendant as to the use made of the small machine
be construed to cover time after 1888. In view of the considerations
heretofore referred to, affecting the credibility of this witness, pos
sibly his testimony as to this fact should be given no consideration.
Yet it is possible for even such a witness to tell the truth, and it is
met here only by the indefinite and somewhat ambiguous testimony of
said defendant as to the length of time that the small machine was
used. Besides, it is somewhat significant that defendants introduced no
witness, other than said defendant, by whom it attempted to prove any
use of that machine after the year 1886. It was not material to prove
any use of it after the date of plaintiff's patent. Nor, with it proven
beyond a reasonable doubt that said machine had been in existence
and use from 1880 to 1886, was it material to prove its use during the
11 years between 1886 and 1897. But, with the fact of its prior ex
istence and use contested, it is rather strange that defendants did not
strengthen their case by proving its existence and use by the testimony
of persons in its employ during that period of 11 years, if it is a fact
it had been then used.

It must therefore be con,ceded that it is possible that it was not used,
as Meyer testifies, from 1888 to 1898, and that, so far as tufted work
was then made by defendants, it was made by hand. One can hardly
say that he has an unhesitating conviction that Meyer is not telling the
truth in this particular. In this connection it is to be noted, further,
that it was in ~larch, 1898, that plaintiff began putting its tufting ma
chines on the market and sending its circulars and booklets setting
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forth the value of its machines, and that it sent this advertising matter
to the defendants before the construction of the larger machine which
they had in use when the suit was brought. It must be conceded, fur
ther, therefore, that it is a possibility that the receipt of this information
was the occasion, at least, of defendants realizing the value of their
old machine and causing them to construct the new one with its im
provements. It is certain that only a short time thereafter said ma
chine was constructed and put in use. One can hardly say that he has
an unhesitating conviction that this is not so. These possible features
of the case present plaintiff's counsel with another and final position,
and it is here that he takes his last stand. That position is that, at
most, said small machine was either an abandoned experiment or a
forgotten invention, and hence that the defense of want of novelty is
not made out.

These two things are entirely distinct, and in argument the distinc·
tion between them is not clearly noted. In order that it may be, we
will consider them one at a time in relation to said position. An aban
doned experiment is an experiment that has been abandoned. As a
mere experiment never amounts to anticipation, the epithet abandoned
here is unnecessary. \Vhat constitutes an experiment is indicated by
the langnage of Mr. Justice Swayne in the case of Coffin v. Ogden,
18 Wall. 120, 21 L. Ed. 821:

"'.rhe invelltion or discovery relied on as a defense must have been complete
and capable of producing the results sought to be accomplished. If the thing
were embryotic or inchoate, if it rested in speculation or experiment, if the
process pursued for its development had failed to reach the point of conSUlll
mation, it cannot avail to defeat a patent founded upon a discovery or inven
tion which was completed, while in the other case there was only progress, how
ever near that prop'ess may have been approximated to the end in view. The
law requires, not conjecture, but certainty. If the question relate to a ma
chine as thus exhibited, the conception must have beeu clothed in substantial
forms, which demon;;trate at once its practical efficieney and utility,"

And again:
"Until his work is done, the invention gives nothing to the public."

If, however, the machine or other thing is complete, and capable of
producing the result sought to be accomplished, it has passed the ex
perimental stage and becomes an invention; and, in order that it may
constitute an anticipation, it is immaterial how well it becomes known
or how much it is used. Mr. Justice Swayne in the same case said:

"'fhe prior lmowleclge and use by a single person is sufficient. The number
is immaterial."

In the case of Reed v. Cutter, Fed. Cas. No. 11,645, Mr. Justice
Story said:

"If the invention is perfected and put into actnal use by the first and orig
inal inventor, it is of no consequence whether' the invention is extensively
known or used, or whether the ki!owledge or use thereof is limited to a few
persons or even to the first inventor."

Walker on Patents, § 71, says:
"Novelty is negatived by prior knowledge and use in this country by even

a single person of the thing patented. This rule applies even to cases where
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that knowledge and use were purposely kept secret; and it applies, no matter
how limited that use may have been."

Indeed, It has been held that if the alleged invention is complete,
and capable of producing the results sought to be accomplished, though
it may never have been used, it is an invention and an anticipation. In
the case of Stitt v. Easton R. Co. (C. C.) 22 Fed. 649, Judge Colt said:

"If the constitution of the prior thing of itself demonstrates that it is within
the prindple of the patent, then, perhaps, no use need be established; for it
might be said to prove itst'lf. It is not necessary that the prior invention
should have heen aduall~' used for the purpose contemplated, but it must have
been callable of such use."

If, then, an alleged invention is in fact an inventiOn, no subsequent
abandonment of it can be said to be an abandoned experiment. At
most, it is an abandoned invention. But an invention that has been
abandoned is as much an anticipation, and to as great an extent nega
tives novelty, as an invention that has not been abandoned. In the
case of Gayler v. Wilder, 10 How. 496 (13 L. Ed. 504), Mr. Chief
Justice Taney said:

"We do not understand the Circuit Court to have said that the omission of
Connor to try his safe by the proper tests would deprive it of its priority; nor
his omission to bring it into public use. lIe might have omitted both, and also
abandoned its use, and been ignorant of its value; yet, if it was the same
with Fitzgerald's, the latter would not upon such ground be entitled to a pat
ent."

In the case of Rich v. Lippincott, Fed. Cas. No. 11,758, Mr. Justice
Grier, in charging the jury, said:

"If the original inventor of a machine abandon the use of it, and does not
take out a patent first, no other person can entitle himself to a patent for it."

In the case of Shoup v. Henrici, 22 Fed. Cas. 26, Judge McKennan
said:

"This is all that is required to take it out of the category of abandoned ex
periments. Its use might be altogether discontinued, but this would only leave
it open to the public use. Certainly no subsequent inventor could take it up
and appropriate it exclusively."

In coming, then, to the case in hand, there is no possible room to
claim that said small machine is a mere experiment, subsequently aban
doned. It was complete, and capable of producing the results sought
to be accomplished by it, and was in use in making tufted work for
at least six years. The evidence clearly establishes this. Appellee's
counsel contends that the machine was impractical, and for this reason
was abandoned. He bases this contention on the opinion of appellee's
president, a practical upholsterer of much experience with tufting ma
chines and the patentee in the Freschl patent. The grounds upon
which said witness based this opinion were that the corners of the tin
partitions would cut through soft goods, or scrape the leather when
used as the cover; that in striking the shank of the tack buttons,
supported only around the edge in the recesses of the hollow cor
ner posts, the head of the tack would be pushed through the metal
covering; and that the openings between the slats of the follow board
were too wide. This opinion was not based upon any trial of the ma-
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chine, but upon observation of the photograph and model Of the larger
machine. It should not, however, prevail against the testimony of the
successful use of the machine. And, even if said deficiencies existed,
it cannot be said that they were sufficient to prevent the machine from
being an anticipation. Said machine, therefore, was not an abandoned
experiment. At most, it was an abandoned invention. But that, as
we have seen, is as much an anticipation as a nonabandoned invention.

Then, as to the claim that said machine was a forgotten invention,
the doctrine of forgotten invention was introduced by the decision of
the Supreme Court in the case of Gayler v. Wilder, supra. It is pre
sented by Mr. Chief Justice Taney in a "provided" clause, immediately
following the quotation from his opinion heretofore made, forming
a part of and concluding the same sentence, and is in these words,
to wit:

"Provided Connor's safe and its mode of construction were still in the mem
ory of Connor before they were recalled by Fitzgerald's patent."

And again in these words:
"For, if the Connor safe had passed away from the memory of Connor him

self and of those who had seen it, and the safe itself had disappeared, tile
knowledge of the improvement was as completely lost as if it had never been
discovered. The public could derive no benefit from it until it was discovered
by another inventor. And if Fitzgerald made his discovery by his own effort,
without any knowledge of Connor's, he invented an improvement that was
then new, and at that time unknown; and it was not the less new and un
known because Oonnor's safe was recalled to his memory by the success of
Fitzgerald's."

He stated that an inventor in such a case was to be regarded as
standing upon the same ground with the discoverer of a lost art, or an
unpatented and unpublished foreign invention, and, like him, entitled
to a patent, and that he was to be so regarded because "there was no
existing and living knowledge of the improvement or its former use
at the time he made the discovery." The Supreme Court in that case
did not itself pass On the question as to whether the prior invention
had become a forgotten invention, but determined only that it was
proper for the lower court to submit the question to the jury. The
Circumstances which it was held authorized its submission were re
ferred to by Judge Taney in these words:

"Although Connor's safe had been kept and used for years, yet no test bad
been applied to it, and its capacity for resisting heat was not known. 'rhere
was no evidence to show that any particular value was attached to it after it
passed from his possession, or that it was ever afterward used as a place of
security for papers; and.it appeared that he himself did not attempt to make
another like the one he is supposed to have invented, butused a different one."

He said that they were introduced as evidence tending to prove that
the Connor safe might have been "finally forgotten." Justices McLean
and Daniel dissented from the holding.

In the case of Coffin v. Ogden, supra, the quotation first made herein
-from Mr. Chief Justice Taney's opinion, together with the "provided"
clause, which set forth the doctrine of forgotten invention, and which
concluded the· sentence, were quoted by Justice Swayne in his opinion.
As to said "provided" clause he said:
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"Whether the proposition expressed by the proviso In the last sentence is a
Ilound one, it is not necessary in thIs case to consi(1er."

Thus, seeming-ly, he cast a doubt upon the doctrine. \Valker on Pat
ents (1st and2d Eds.) § 71, states the doctrine as an exception to th~

rule as to the effect of a limited use of an invention on the novelty ot·
a later invention. He refers to it in these words:

"In Gayler v. Wilder, the Supreme Court announced an exception to this
rtlle, but in a later case intimated a denial, or at least a doubt, of the validity
of that exception. According to the opinion of the majority of the courts in the
first case, a single instance of prior knowledge and use will not negative nov
elty. if that lise had ce\lsed when the patent was gmnted and that knowledge
was forgotten until called to mind by the reinvention. Justices )IcLean atl'd
Daniel dissented from that conclusion, and it will probably always be found
impossible to fairly answer their arguments."

Robinson on Patents, vol. I, p. 323, states the rule with approval
in these words:

"The length of time for which an invention has been lost, and the degree of
public ignorance which ma.\' prevail, are of no consequence, provided, only, that
it be actually lost out of the practical knowledge of the public. 'rhus, if an art
or instrument has been invented and employed in this country within the pres
ent generation, and then has been abandoneu and forgotten, though its inven
tion recalls it to the mt'mor~', not only of its first inventor, but of those who
were once familiar with its use, it is a new invention, and is now conferred
upon the public as if never known before. Even although the original instru
ment was not destroyed, but meanwhile has remained disused and unremem
bered, and since the publication of the latter has been recovered and employed,
and manifests the same idea of means, it cannot negative the claim of the lat
ter to have produced a new invention and to have been the true and only ben
efactor of the public."

The doctrine has probably never been applied in a subsequent case.
Appellee's counsel cite the cases of Cahoon v. Ring, Fed. Cas. No.
2,292, Hall v. Bird, Fed. Cas. No. 5,926, Hartshorn v. Tripp, Fed.
Cas. No. 6,168, and Davis v. Brown (C. C.) 9 Fed. 647-the first a deci
sion of Judge Clifford, and the other three decisions of Judge Blatch
ford-as applications of the doctrine. Possibly it may be said that
the doctrine is approved in those cases. But a careful examination of
the facts thereof, we think, will disclose that they were all cases of
abandoned experiment. In order to the proper application of the doc
trine, the vital thing to be understood is: ·What is meant by "forgot
ten," or, as Mr. Chief Justice Taney puts it, "finally forgotten"? It
certainly does not mean that the value of the invention has not been
realized and its use has been abandoned. Judge Taney says that these
facts are not sufficient of themselves to prevent anticipation, if the
invention is still in the memory of the prior inventor; thus recognizing
that its value may not have been realized, and its use may have been
abandoned, and yet it may still be in the memory of the inventor.
Robinson says that it must be both "abandoned and forgotten," or
"disused and unremembered." Possibly light is thrown on the mean
ing of the word by the fact that a forgotten invention is likened to a
lost art or an unpatented and unpublished foreign invention. Mr. Jus
tice Grier, who was one of the majority in Gayler v. \Vilder, in the case
of Rich v. Lippincott, supra, involving the same patent as that involved
in that case, in charging the jury, said that it was necessary that know1-
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edge of the invention should be "as completely lost as if it had never
been discovered." It would seem, therefore; that by "forgotten" is
meant something more than simply out of mind; i. e., not consciously
present in the mind at all times. No one carries all his past experi
ences consciously present in his mind at all times. The necessities of
this case, however, do not require that we pursue this line of thought
farther.

Again, the proper application of the doctrine requires it to be set
tled on which party lies the burden as to the matter of forgetting. As
it is an avoidance of the fact of prior invention, is it on the patentee
to allege and prove, or must the party alleging prior invention also
allege and prove that it was not forgotten, and must he prove this fact,
as well as that of prior invention, beyond a reasonable doubt? This
question we do not feel called upon to settle. In any view of the mat
ter, we think that it is clear that this case does not come within the
doctrine of forgotten invention. Assume that defendants did not re
alize the value of the invention, that they abandoned its use, and that
they were caused to realize its value by plaintiff's advertisement; still
it was not a forgotten invention. Though the machine seems at some
time or other to have become misplaced, yet the photographs had not.
They had been taken as a "keepsake," as sdid defendant terms it, of
the machine and had been preserved. They disclosed completely the
nature of the machine and its method of construction, and were a con
stant reminder of its former existence and use and mode of operation.

We have thus carefully considered every position advanced on be
half of appellee, and we are constrained to hold that its patents were
anticipated by said machine and are invalid.

The decree appealed fn;)ITI is reversed, and the cause remanded for
further proceedings consistent herewith.
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W. & J. SLOANE v. DOBSON et al.

(CIrcuit Court of Appeals, Second Circuit. January 7, 1007.)

No. 97.
PATENTS-INFRINGEMENT-FASTENER FOR STAIB CARPETS.

The Adams patent, No. 587.633, for a fastener for stair carpets. claim
I, Is void for anticipation. Claim 2 held not infringed.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For opinion below, see 145 Fed. 352.
E. R. Newell, for appellant.
Chas. E. Brock, Frederick S. Stitt, and Grafton L. McGill, for ap

pellees.

Before WALLACE, LACOMBE, a:1d TOWNSEND, Circuit Jud
ge.s.

PER CURIAM. The first claim in suit is limited to a single bar
having a toothed edge. This construction is anticipated by the patent
to Penrose. The second claim comprises "brackets or bars secured at
intervals, * * * and woth bars or plates secured thereto," etc.
These brackets or bars are described and shown as attached to and
forming an essential part of the fastener. \Ve are not satisfied that
the construction covered bv this claim did not involve invention, but it
is clear that it is not infri~ged by defendants' fastener, which consists
merely of two separate slotted plates, having toothed edges having no
such brackets or bars, and no connecting attachments of any kind.

The decree is affirmed, with costs.

ELEVATOR SUPPLY & REPAIR CO. v. PEDERSEN.

(Circuit Court, S. D. New York. February 28. 1907.)

PATENTS-INFRINGEMENT-ELECTRIC SIGNALING ApPARATUS.
The Armstrong patent No. 499,411, the Opdyke patent No. 572.561, And

the Smalley & Reiners patent No. 634,220, all relating to an electric
signaling apparatus for elevators, held valid and Infringed.

In Equity. Suit to restrain alleged infringement by defendant of cer
tain United States letters patent owned by the complainant, and for an
injunction.

Emerson R. Newell, for complainant.
Quincy Ward Boese and Ernest W. Stratmann, for defendant.

RAY, District Judge. As the case is finally submitted, the patents
in suit are the C. G. Armstrong, No. 499,411, dated June 13, 1893,
claims I, 2, 3, 7, 8, 10, 11, 12, 13, 14, 15, and 16; Stacy B. Opdyke,
Jr., No. 572,561, dated December 8, 1896, claims 19, 20, and 21;
and James B. Smalley and Charles A. Reiners, No. 634,220, dated
October 3, 1899, claims 2, 17, and 18. These relate to electric signal
ing apparatus, and the infringement claimed is the installation by de-

151 F.-32
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fendant of the electric signaling apparatus for elevators in the Pres
byterian building, 156 Fifth avenue, New York City. The defendant's
alleged infringing structure has at each floor and above the doorway
of each shaft an up incandescent floor light and also a down incan
descent floor light. On each floor is a single push-button box having
an up push button and a down push button. A person desiring to take
passage up pushes the "up" button, and, when the very first upgoing
elevator approaches that floor and is within three or four floors of the
passenger who has pushed the button, the "up" floor light on that floor
for that shaft lights up. The light within the elevator car for signal..,
ing the operator in the car of the elevator also lights up when but
a floor and a half away frol11 such intending passenger. When the
passenger has entered and the car moves away, and as it commences
to move, a restoring circuit is automatically closed. This energizes a
restoring magnet in the push-button box, and permits the push button
switch to snap out and break the circuits. \Vhen the car moves down
wardly the same general operation takes place. The signal lights,
both for waiting or intending passenger and operator of the car,
are not lit up until the proper push button on a floor has been actuated
by such intending passenger and the elevator is approaching that floor
and is within three or four floors of him. This results from the fact
that there are always two breaks in each lamp circuit, one at the
push-button box and the other at the commutator, which is in part
actuated by the movement of the car and which determines the time
when the second break shall be closed and the lamp .lighted. I cannot
see any advantage to anyone in going into a detailed description of
defendant's construction, connections, and mode of operation, and then
comparing them with those of the patents in suit and prior patents in
evidence, which would have to be done in order to be intelligible. The
defendant defines his defenses as follows:

"Defendant's contention is that, when the three patents in suit are construed
in the light of what is therein shown and described and their positions in the
art of electric signaling apparatus for elevators, the defendant's apparatus in
the Presbyterian building does not infringe, and each patent may be valid.

"\VILCn the patents in suit are construed as broadly as complainant contends,
in order to .make out infringement, then the said patents are anticipated by the
prior art.

"'1'he defendant contend/,!. that, in view of the prior art,. the combinations of
elements or devices particularly pointed out in the several claims in suit must
be strictly construed and limited to the particular combinations of elements or
members having the specific,mode of operation set forth in the specification as
therein shown and described, hnd that all combinations of elements or mem
bers having other and materially different modes of operation by which a gen
eral result may be accomplished are riot the combinatiol)s recited in the sev
eral claims in issue; whereaS the complainant contends that the Armstrong
patent in suit is a pioneer' patent, and as such entitled to a broad range· of
eqnivalents so as to cover combinations having- essentially different modes of
operation, and that the OPdyke and Smalley & Reiners patents, except' as
limited by the Armstrong patent, are alsfl to be thus broadly construed and
thereby bring within their grasp defendu.nt's, signaling, apparatus."

I have examined the patents. in suit, the prior patents, the details
of defendant's devices and construction and mode of operation, and also
the expert evidence, and am satisfied that, having in view the prior art,
the complainant is entitled to a sufficiently broad construction of the
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claims of its patents to cover defendant's construction. Complainant's
paten.ts ar~ v:alid, and infringement of the claims specified of the pat
ents III SUIt IS made out. I cannot find that defendant's construction
or combination with its mode of operation presents other and different
modes of operation from complainant. It seems to me they are es-

• sentially the same, giving the complainant's patents the construction
they are entitled to.

There wiII be a decree for the complainant adjudging the validity
of his claims in dispute, infringement thereof by defendant, and fo'r
an accounting, with costs.

THE LACKAWANNA.

(District Court, S. D. New York. February 13, 1907.)

SHIl"PING-LIABILITY FOR INJURY TO PASSENGER-FALLING THROUGH OPEN
COAL HOLE.

A ferryboat held liable for personal injuries to a passenger through
falling into an open coal hole in tbe deck, which was being used for eoal
ing just prior to the boat's leaving her slip, on the ground of negligence in
failing to have a personal guard or sOllie device to warn passengers who
were allowed to go on that part of the deck. 'l'he passpng;er also lve14
guilty of negligence in a greater degree for failing to see the hole; there
being plent~· of light and the hole on a part of the deck not intended for
passengprs, although they were permitted to go there. One-third dam
ages allowed.

'[Ed. Note.-For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 544,
551.]

In Admiralty. Action by passenger for personal injuries.
Henry \V. Hardon, for libellant.
James J. Macklin and John C. Seager, for claimant.

ADAMS, District Judge. This action was brought by Abraham Op
penheim against the ferry boat Lackawanna, of the Delaware, Lack
awanna and \Vestern Railroad Company line, to recover damages for
personal injuries sustained through falling into a coal hole in the for
ward deck of the ferry boat about 2 o'clock in the afternoon of the 14th
day of November, 1905, while she was lying in her slip at 14th Street,
Hoboken, previous to departure for 23rd Street, New York. It is
alleged by the libellant that the injuries were solely due to the negli
gence of the ferry boat in leaving the coal hole open, unprotected and
unguarded. The claimant admits that the libellant was a passenger
and fell into a coal hole but avers that it was through his own fault,
negligence and carelessness, the boat all the time being engaged in fin
ishing the receipt of coal and the opening was in plain view and had
the libellant moved with care the hole could have been plainly seen and
avoided, and further, the claimant denies that the hole was negligently
left open.

It appears that the libellant, a banker at The Hague, arrived in
Hoboken, New Jersey, on the steamer Kaiser Wilhelm on the 12th day
of November, 1905, and was met by hiS sister, a resident of this city.
Having obtained a carriage they started to cross the river on the sa\d
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ferry boat. The carriage went on' the port side of the boat, preceded
by another carriage and a coal cart. The load of coal from the cart
was dumped into a coal hole in the centre of the deck of the boat be
tween the two horse gangways. After the carriage came to a rest, the
libellant alighted and, proceeding somewhat across the deck, fell into
the hole.

'A diagram, prepared by the claimant, was put in evidence by the
libellant, and shows that the hole was 3 feet across the deck and 18
inches lengthwise of it. It was 52 feet 11 inches from the bow and 17
feet 4 inches from the end of the covering over the teamway, on the
line of the keel. Forward of the coal hole 3 feet 10 inches was a 10
inch round iron column extending from the deck to the covering or
roof of the teamway, which it supported. The base of this column was
larger than the column itself by 1 foot and 10 inches, and sloped all
around the column to the deck. Forward of that 2 inches was a rudder
chain box, 11 y;; by 18 inches, extending also to the roof from the deck;
outside of the box was a tapering wheel guard, 18 inches, above the
deck. This extended 9 inches further toward the horse gangway than
the coal hole. The covering was 12 feet 11 inches above the deck.
The deck was worn by use into depressions about 5 feet from the
coal hole. This boat was built in 1880 and has been in service since
without any change in the opening or obstruction mentioned.

The carriage waS 5 feet wide from the extreme outsides of the
whee!s and 7 feet 2 inches long from center to center of the hubs of
the wheels and the tongue 9 feet 7 inches long. It was 6 feet 1 inch
high, leaving a space of 6 feet and 10 inches between the top of the car
riage and the roof. There was good light in this portion of the gang
way.

It has been proved, without contradiction, that the horse gangways
were habitually used by passengers.' Such being the fact, it was the
evident duty of the boat to provide some device to prevent them from
walking into the hole or to have some one there when it was open to
warn passengers against the danger. There was nothing of this kind.
Some witnesses say that there was no one there at the time. One wit
ness for the boat, a deck hand, testified he was there then sweeping up
the coal, which the cart had dumped, but even if so, according to his
account of the matter, his back was towards the libellant, and he does
not claim to have seen him until after he had fallen into the hole. This
was not the kind of a guard the boat should have provided. If it was
deemed necessary to avoid the use of a device, such for example as is
often placed over coal holes in the side walks of New York, then the
personal guard should have been alert to warn any approaching per
son of the danger. In the absence of such device or warning, I think
there can be no doubt of the boat's liability,

It has been strongly urged that the libellant was solely responsible
for his injuries because he failed to observe due care in attempting to
go forward. He said it was a very clear day with the sun shining at
the time; that he wanted to look out and opened the door himself
without giving the driver any warning; that after taking a step or
two he fell into the hole. The hole was about 4 feet across and 4 or 5
feet forward of the carriage and about 5 feet from it. He must have
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taken, 'therefore, two or more steps before he reached the hole and
Hlen he did not go straight forward but partly across the boat. He
walked with his head up and failed to see the hole which would easily
have been perceived by an ordinary observant person. It was not
similar to some cases called to my attention where it was held that the
passenger had a right to presume that a railway platform was a safe
place, nor is it similar to sidewalk cases. Here the libellant was in a
place not designed for use of passengers on foot, though they were
permitted to go there, and I do not think he was entitled to proceed
with the same sense of security that he could legally have done in the
classes of cases mentioned. When he attempted to go forward, he
should have looked about him and seen where he was stepping. The
hole and cover, with other small things about them, were plainly visible
and his failure to do so, in my judgment, constituted negligence on his
part to a greater degree than that of the ferry boat in failing to espe
cially guard the hole. The boat of necessity required the use of an
opening in the deck to receive the coal and the failure to notify a heed
less passenger, walking in an unusual place, of its being open, was less
deserving of condemnation than the passenger's obvious carelessness
in going into easily discoverable danger. Therefore the damages will
not be divided in halves, as is common where both vessels are found
in fault in collision cases, but the libellant will be allowed one third of
his damages. Hughes Admy.. 1£)3, citing The Max Morris, 137 U. S.
1, 14, 11 Sup. Ct. 2D, 34 L. Ed. 58G

Decree for the libellant for one-third damages, with an order of
reference.

'L'HE WILKESBAHHE.

(District Court, S. D. New York. February 16, Hl07.)

COLLISION-TuG AND STEAMER AT PIER-ABSENCE OF LOOKOUT.
A tug with a tow, and having no lookout, was approaching a pier, near

which she intended to leave her tow, and the master, who was at the
wheel, chanj:;ed her course toward the pier in order to make a turn. Im
mediately after he suddenly fell in a faint, and the tug, beinj:; without
guidance, ran into a steamer which was lying at the pier. Held that.
while the collision was the result of inevitable accident so far as related
to the master, it was proximately due to the failure to keep the lookout
required by law, since, if a competent one had been properly stationed and
attentive to his duties, he would have noticed the trouble and prevented
the colliSion, either by changing the tug'S course or having the engineer
stop or reverse.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 10, Collision, §§ 140-
151.]

In Admiralty. Suit for collision.
Wing, Putnam & Burlingham, for libellant.
Carpenter, Park & Symmers, for claimant.

ADAMS, District Judge. This action was brought by the Deutsche
Dampschiffahrts Gesellschaft Hansa, the owner of the'steamer Vler
denfels, to recover from the tug vVilkesbarre the injuries sustained
through a collision between the vessels while the former was lying
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on the southerly side of pier No.3 of the Bush Terminal Company
on the Brooklyn side of New York Bay, on the 14th of May, 1906.
The tug was returning from sea with a light mud scow, whiCh she
was towing on a hawser astern at the rate of 4 or 5 miles per hour to
anchorage off the Terminal Company's property. The tide was flood
and the tug master's intention was to shortly turn the tow so as to
leave the scow at anchor headed to the tide, and with that view had
ported his helm slightly in order to make a sweep for that purpose,.
when he became unconscious and fell on the floor near the wheel. The
tug being then without a guiding hand turned too much to the starboard
and shortly collided with the stern of the steamer, doing some damage
to her rudder, &c. The defence is inevitable accident.

The collision having occurred while the steamer was lying motion
less at a pier, the burden ,vas upon the tug to establish a defence and
she puts forward the said plea.

There can be little doubt that the master was ordinarily a competent
man, not subject to such attacks, which his physician termed "Cerebral
vertigo with unconsciousness from gastric disturbances." This was
the first attack he had had and it could not have been anticipated. As
far as the master is concerned, the claimant may be regarded as hav
ing established a defence but it is strongly urged that it cannot prevail
because the tug is liable by reason of not having a lookout. It is urged
by the claimant that the fact of there having been no lookout is im
material, the proximate cause of the accident having been the master's
sudden illness, citing Laidlaw v. Sage, 158 N. Y. 73, 98, 52 N. E. 679,
44 L. R. A. 216. There are some expressions in that celebrated case
favorable to the claimant's contention. The syllabus there contained
the following:

"The evidence in an action for a personal injury, in which the plaintifl'
claimed that the defendant, on being suddenly threatened with an explosion
of dynamite by a third party, moved the plaintiff's position to protect himself
and thus increased the plaintiff's exposure to injury from the explosion which
immediately followed, reviewed and found not sufficient to justify the trial
court in l'efusing to direcf a verdict for the defendant,·.or in SUbmitting to the
jury the question of the defendant's liability-it appearing that there was
110t sufficient evidence that the defendant performed any act or was guilty of
any omission which rendered him even technically liable to the plaintifl', and
it being held that, even if there was evidrnce of a technical liability, the proof
was not sufficient to justify the -submission to the jury of the question of
snbstantial damages, and that the alleged acts of the defendant were not the
proximate cause of the plaintiff's injury."

It is .doubtlesstrue that the accident would not have happened if
the wheelsman had not fainted and in that sense his disability was the
proximate cause of the accident but a lookout is legally required on all
navigating vessels capable of injuring others, and I think there can
be no doubt that if a competent one had been properly stationed on
this vessel, he would have noticed the absence of proper steering and
corrected the same or had the engineer stop the engine and reverse,
if necessary. The engineer himself noticed the trouble before the
collision and endeavored to avoid it by stopping and reversing the
engine but was too late in his action.

The tug did not claim to have a lookout and was unquestionably
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negligent in failing to have some one to act in that capacity. It is
provided by article 29 of the act of Congress approved June 7, 1897
(30 Stat. 102, c. 4), as follows:

"Art. 29. Nothing in these rules shall exonerate any vessel, or the owner
or master or crew thereof, from the consequences of any neglect to carry
lights or signals, or of any neglect to keep a proper lookout, or of the neglect
of any precaution which may be required by the ordinary practice of sea
men, or by the special circumstances or the case."

It seems to me to be clear that tIllS accident happened from the
neglect of the tug to have a proper lookout.

Decree for the libellant, with an order of reference.

In re KKASZAK,

(District Court, W. D. )\0W York. February 8, 1907.)

)\o. 1,8-12.

1. BANKRUPTCy-HEARING BEFORE SPECIAL MAsTER-HeLlNGs.
It is the duty of a special master to whom has been referred a bank

rupt's petition for diseharge and specifications of objedion thereto, to take
and report all testimony offel'(~d with Ilis rulings as to its admissibility,
and he may properly reserve sueh rulings if the;r are made in time to ell
able the parties to reserve exceptions.

2. SAME-DISCllARGE-AMEND1lENT OF SPEcrFICATIONS OF OBJECTION.

An opposing ereditor may amend his specifieations of objection to a bank
rupt's discharge by supplying allegations that the aets relied upon ",.ere
knowingly and fraudUlently committed by the bankrupt at any time before
the cvidenee is closed.

[Ed. Note.-E'or cases in point, see Cent. Dig. vol. G, Bankruptcy, § 71G.]
8. SA1lE-HIGHT TO DISCHARGE-VIOLATION OF ACT.

Findings of a speeial master, hased on eonflieting evidence, that a bank
rupt had coneealed property and made false oath with intent to defraud
his creditors, which debarred him from the right to a discharge, affirmed.

In Bankruptcy. On application for discharge.
M. \V. Casey, for bankrupt.
Charles Newton, for objecting creditor.

HAZEL, District Judge. The questions presented to the court for
decision arise upon the application of the bankrupt to set aside the re
port and findings of William H. Hotchkiss, special master, to whom the
petition for discharge and specifications of objections thereto were re
ferred, and for an order discharging the bankrupt upon exceptions to
the report duly filed.

It was not erro~ for the special master to have reserved decision as to
the admissibility of the testimony under the insufficient specifications.
His duty wa& to take and report the evidence in aid of this court, and
return the same}. together with the rulings as to its admissibility. In
re Lipset (D.C.) 119 Fed. 379. His tentative rulings do not appear to
have been prejudicial to the bankrupt, especially as the objections were
passed upon before the close of the case and exception reserved to him.
At the hearing, counsel for the bankrupt repeatedly insisted that a de
cision be made upon his preliminary objection to the specifications but
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he did not take advantage of rule 12 of the bankruptcy rules '£01' this
district, which plainly indicates the practice in this jurisdiction, as ap
plied to a defective or insufficient specification filed in opposition to
the bankrupt's discharge. The rule substantially states that upon notice
to the opposing creditor the specifications may be made more definite
and certain by the court, or the bankrupt may demur to them or move
their dismissal, and in default thereof such specifications shall be deemed
sufficient to present the question suggested thereby. But, irrespective
of this rule, the omission by the opposing creditor to allege that the acts
complained of were knowingly and fraudulently committed by the bank
rupt was seasonably supplied by amendment before the evidence was
closed. In re Pierce (D. C.) 103 Fed. 64; In re Bemis (D. C.) 104
I~ed. 672. This court undoubtedly had the right to amend the specifica
tions at any stage of the case. It has even been held that under certain
circumstances they may be amended to conform to the proofs. In re
Lesser (D. C.) 108 Fed. 205.

The objection that the deposition of the bankrupt was not authenti
cated, and that after transcription it was not read over to him or signed
by him is unavailing, because the objection was not sufficiently spe
cific. If it had been, doubtless the stenographer or person taking
the testimony would have been sworn to show that such testimony
was correctly taken and transcribed, and if that had been done the
signing of the testimony would have been unnecessary. In re Bard
(D. C.) 108 Fed. 208.

Kumerous other objections were urged, but they require no special
attention. The record does not show that any injustice or prejudice
has resulted to the bankrupt. He had ample opportunity to give tes
timony in his' own behalf and explain the assertions and claims of the
objecting creditor, but he did not avail himself of his legal rights in
that regard. He relied upon his asseveration that the special master wa3
without power to receive and consider any evidence under the original
specifications, on the ground that they were insufficient. The point is
suggested that, as the bankrupt was not cross-examined, his direct
testimony could not be used against him. He was not deprived of
being sworn in his own behalf, but he practically declined to do so,
and he has not applied to this court for leave to give additional testi
mony. .The facts elicited before the master justify the findings that
the bankrupt offended against the provisions of the bankrupt act in that
he concealed his property and made false oath with intention to de
fraud his creditors. As such facts are fully stated in the report of the
master, it will not be necessary to repeat them. They are based on con
flicting testimony, and, in their ascertainment, much depended upon the
credibility of the bankrupt. The master was of opinion that no reliance
whatever could be given to such of the bankrupt's testimony as was
before him. In these circumstances, the record containing other credible
evidence to sustain the specifications, the findings of the special master
should not be disturbed.

The petition' for discharge must be denied.
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In re SCHAFER.

(District Court, E. D. Pennsylvania. February 20, 1907.)

No. 2,404.

BANKRUPTCY-EXEMPTIONS-FoRFEITURE BY FRAUD.

In Pennsylvania a bankrupt who deliberately and willfully conceals or
denies the ownership of property to prevent it from being subjected to
the pa~'ment of his debts forfeits his right to any exemption under the
state law.

In Bankruptcy. On certificate from referee.
Charles S. Wood, for the bankrupt.
Charles L. Smyth, for objecting creditor.

J. B. McPHERSON, District Judge. The referee to whom tnis case
was referred (Richard S. Hunter, Esq.) refused to allow the bankrupt's
exemption for reasons set forth in the following opinion:

'''fhe bankrupt was sworn at the first meeting, and testified that his peti
tion in bankruptcy contained a full, true, and accurate account of all his as
sets. To the question, 'You have no other property in existence other than
what has been speci11ed in your schedule,' he replied, 'No.' ·When examined
by counsel for a creditor he testified that he owned a building lot at Glenside
for which he had paid $500. Counsel asked, 'Why is it omitted from the
schedule?' He replied, 'I do not know why.' The referee then asl,ed the
witness, "Vby didn't you include this lot in your schedule'i' to which he re
plied, 'I will be honest and true with you. It is the last thing in the world I
have got. It was the only thing I had for my family, and I tried to save it:

"Upon this state of facts, it is argued by counsel for a creditor that the
bankrupt's exemption should not be allowed, and in support of this conten
tion is quoted In re Imhoff's Appeal, 119 I'a. 350. 13 At!. 2711. In that case
the debtor falsely stated to the sheriff, who was about to levy on certain per
sonal property claimed by his wife, that the property referred to had been
shipped to New York, and that the debtor had no goods in the county. The
property thus fraudulently withdrawn from the execution included goods of
some value purchased by the debtor himself. He thus falsely increas(~d hi:-;
claim on the fund realized from the real estate to the extent of the value of
the said goods. The court decided that, under the circumstances, he was not
entitled to the balance of his exemption. The rule as stated in Strouse v.
Becker, 38 Pa. 190, 80 Am. Dec. 474, was af1irmed. In that case it is saill 1J~'

Justice 'Voodward, ''['he debtor should exhibit his property honestly, and claim
only the exemption which the law allows him * * *. But if he equivocale
and dissemble, denies the ownership of that which he cannot hidf~, and em
barrasses the officer of the law in the exeeution of bis dutics, he forfeits not
only his self-respect, but his hold upon the exemption provided for honest
debtors.'

"Seetion 6 of the bankrupt aet, Aet July 1, ISflS, 30 Stat. 51S [U. S. Compo
St. IflOl, p. 3424], enaets that this act shall not affect the allowanee to bank
rupts of the exemptions which are preseribed hy the state laws. No exemll
tion is allowed by the aet other than that which is in force in the state of the
bankrupt's domicile, and the hardship whkh undoubtedly results to the hanlc •

rupt's family from the loss of his exemption must have heen considered and
lJass(,d upon by the Pennsylvania courts.

"The referee is constrained by the authorities presented to decide that the
bankrnpt, under the cireumstances of the casc, is not entitled to claim his
exemption."

Upon exceptions to this finding-, the referee said further:
"Counsel for the bankrupt, in addition to his verbal argument before the

referee, has submitted a careful and exhaustive brief of cases from the Bank·
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ruptey Reports, whidl shows that in "'iseonsin, Arkansas, Georgia, and Ohio,
where the bankrupt either had committed a fraud against the act or was
under strong suspicion of so doing, his exemption was nevertheless allowed.
In the absence of l'enns;ylvania cases these decisions would be strongly persua
sive. But the Pennsylvania rulings leave no doubt.

"The referee has before said that under section 6 of tlw act, the aliowanc"C
to bankrupts of the exemptions whiell are prescribed b3' the state laws is not
affected; We are therefore remanded to a COlisideration of the Peunsylvania
cases, which have already been cited by the referee, and which clearly hold
that a debtor making a false statement to the officers of the law with regard
to his property is not entitled to his exemption.

'''1''1'0 cases have recently arisen in the bankruptcy courts having jurisdic
tion in Pennsylvania. The first is In re Duffy, !.l Am. Bankr. Hep. 358, 118
Fed. 926, where Judge Archbald decides that in the case before him the bank
rupt had not been so proved guilty of fraud as to bar him from his exemp
tion. 'With regard to the merits,' says the learned judge, 'it is no doubt true.
as decided in Imhoff's Appeal, 119 PaT 353, 13 Atl. 279, and as recently en
forced in this coUt'.t (In re Yost, 9 Am. Bankr. Rep. 153, 117 Fed. 792), that one
who is guilty of the fraudulent disposition of bis property forfeits his right to
the exemption, to which he would be otherwise entitled; but I cannot see
that the bankrupt is convicted of this in the present instance,' An examina
tion of this case shows that it tnrned entirely upon the point that thc evidence
did not establish the charge of fraud.

'''1'be most recent decision is that of the learned junior judge of this; dis
trict, in the matter of Leo Alex, 15 Am. Bankr. Rep. 450, 141 Fed. 483. 'l'he
referee found that the conduct of the bankrupt was fnnHlulent, and denied
llis exemption. Upon appeal, .Judge Holland said, 'The findings of fact hy tlw
referee in this case are approved, and we agree with his conchlsion that tlw
hankrupt was not entitled to have property to the amount of $800 set aside
for his use.'

"In the case now before the referee there is no question of the fraud, whklI
was admitted in open eonrt, l1nd the decision last cited is therefore absolutely
binding upon the referee.

"'I'he referee sees ]10 reason to alter his finding that the bankrupt, under
the circulllstances of the case, is not entitled to claim his· exelllption."

Upon the facts thus found by the referee, I am unable to agree with
the arg-ument of the bankrupt's counsel that the conclusion should have
heen different under the Pennsylvania decisions. The authorities cited
bv the referee-to which may be added Kreider's Estate, 135 Fa. 578.
If) Atl. 10'1'3; Riley v. Og-den, 185 Fa. 509,40 Atl. 76; and Frank v.
Kurtz, 4 1'a. Super. Ct. 234-show conclusively that, in this state, if a
debtor deliberately and willfully conceals, or denies the ownership of
property, in order to prevent it from being subjected to the payment
of his debts, he forfeits thereby his claim to exemption; and the question,
therefore, in every case. is a question of fact whether or not the intention
to conceal, or otherwise to defraud, is fairly established by the evidence.
I have read all the testimony in the case upon this point, and I see no
escape from the conclusion that such a deliberate and willful intention
was established. ·When it is further considered, that the referee had the
witness before him, and enjoyed the opportunity of seeing and hearing
him testify, it seems to me impossible to set aside the referee's find
ing upon the ground that he was mistaken.

The order of the referee must therefore be affirmed.
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In re SIMON & STERNBERG.

(District Court, E. D. Georgia, S. D. February 11, 1907.)

1. BANKRUPTCY-FINDI~GS OF REFEREE-REVIEW BY DISTRICT COURT.
A finding of a referee in bankruptcy made on conflicting evidence, when

under review by the District Court, is entitled to the same consideration as
that of a district judge in admiralty when before an appellate court.

[Ed. Note.-Appeal and review in bankruptcy cases, see note to In re
Eggert, 43 C. C. A. 9.]

2. SAME-FRAUD-DISOIIARGE.
Where bankrupts have been in business but a very short time, have ac·

cumulated nearly $30,000 of unpaid for assets, and of these $8,000 worth
remaining undisclosed have paid the general creditors nothing, not only
ought the homestead exemption to be refused on account of apparent
fraud, but the discharge ought to be carefully examined by the court when
application therefor is made.

3. SAME-CRI1IINAL PROSECI:TION.
In such.a case the attorneys for the creditors will do nothing more than

their duty, if they submit the facts to the district attorney for criminal
prosecution.

In Bankruptcy. On petition of bankrupt for review of referee's
,decision denying homestead exemption.

Anton P. Wright, for appellant.
O'Connor, O'Byrne & Hartridge, for creditors.

SPEER, District Judge (orally). The bankruptcy law authorizes
the appointment by the court of a tribunal especially qualified to dis
pose of such conflicts of fact as those which are here presented on
review. The referee is a court, and a court of very great importance
in the administration of bankrupt assets, and the determination of con
flicting rights arising thereunder. This court has attempted to be very
careful in the appointment of men of acumen, experience, and charac
ter to these positions, and it would be, I think, quite unjustifiable, in
view of the facts which are palpably apparent on this record-con
flicting as they are-for the court to disturb the finding of the referee.

The finding of the referee is entitled to the same consideration as
that of a district judge upon conflicting evidence, as in an admiralty
case, or in any other case where the judges pass upon the facts, if that
finding is under review by an appellate tribunal. The Inca (C. C. A.)
148 Fed. 367 (opinion of Meek, District Judge sitting with Pardee
;:md Shelby, Circuit Judges). This court is an appellate tribunal from
the rulings of the referee, but when there is evidence to support those
rulings-however ingenious the suggestions to the contrary-the court
will not be insistent to scan those rulings so as to find some point on
which there might be a difference as to their correctness. A fine
argument can be based upon almost any accumulation of facts, both
pro and con, but, when the court has intrusted this particular duty to
the referee, and it has been apparently well performed, the ruling
should not be disturbed.

This seems to be peculiarly a case where the court should not iriter
fere with the finding of the referee. It seems to be a full-handed fail
ure. The bankrupts must have a good deal of the values remaining
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in their hands. Though in business but a short time, they have ac
quired a large sum~nearly $30,000-in values which were not paid
for, and according to the finding of the referee about $8,000 of this is
undisclosed. Not only ought the homestead, sought in this particular
case by one of them, be refused, but their discharge ought to be. care
fully examined by the court when application therefor is made, and I
am very much inclined to think that counsel for the creditors will not
have done their whole duty unless he has interviewed the district
attorney on the whole situation. Full-handed failures will receive no
comfortable consideration in this court.

In re FEIGENBAUM:....

(District Court, S. D. New York. January 16, 1902.)

BANKRUPTCy-PARTNERSHIP-EFI'ECT OF DENIAL OF DrSCIIAllGE.
'l'he factlhat a partnership has been adjudicated a bankrupt, and tbe

partners bave been denied a discbarge in sucb proceedings, does not
preclude one of the partners from filing an individual petition, although
he scbedules tbe same debts and· tbe same assets.

In 3ankruptcy. On motion to dismiss pruceedings.
The copartnership firm of P. Feigenbaum & Son, composed of Philip Feigen

baum and Harry Feigenbaum, filed a petition in bankruptcy in May, 1899. In
1900, after certain proceedin.gs bad been had therein, tbeir discharge was
denied. Within a few months thereafter, Harry Feigenbaum filed his indi
vidual petition in bankruptcy, setting forth the same debts and the same
af>sets.

The creditors formally objected to his discharge, obtained an order to show
cause why tbe proceedings should not be dismissed, urging the former pro
ceedings as res adjudicata.

Noble & Camp, for creditors.
Ip"nace I. Apfel, for bankrupt.

ADAMS, District Judge. My attention has not been called to any
authority preventing the bankrupt from pursuing the present proceed
ing (see sections 4 and 59 of Act July 1, 1898, c. 541, 30 Stat. 547, 561
[D. S. Compo St. 1901, pp. 3423, 3445]; In re Claff, 7 Am. Bankr.
Rep. 128, 111 Fed. 506), nor do I see any reason for the substitution
of the referee. The stay will be vacated and the proceedings may con
tinue before the present referee. Testimony taken in the former pro
ceeding may be used in this. The question whether the discharge will
be granted may be presented hereafter.

DEMAREST v. DUNTON LUMBER CO.

(Circuit Court, S. D. New York. February 21, 1907.)

1. SALE-CONTRACT FOR FUTURE DELIVERIES-WAIVER OF DEFAULTS.
Where a contract for the sale and delivery of lumber by a lumber com

pany required it to ship from time to time as ordered by the purchaser,
and tile purchaser to pay for each invoice within 10 days aftel' its ship
ment, but neither requirement was strictly complied with, and no ob-

... For opinion of Circuit Court of Apveals, see 121 Fed. 69.
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jeetion was made to such noncompliance by either party, there was a
waiver of such conditions as to past orders or sbipments, and the sell
er, wllich bad made shipments, while the purchaser was in default on
payments, could not refuse to make further shipments because of such
past defaults, although it had the right to insist on payment for the last
sbipment, whicb bad not been waived, within 10 days, as a condition to
furtber shipments, and was not chargeable with a breach of the con
tract in refusing to make further shipments until such payment was
made or tendered.

2. SAME-ASSIGNMENT OF CONTRACT-ACTION BY ASSIGNEE FOR BREACH.
Where a contract for the sale and purchase of lumber to be sllipped by

the seller from time to time as ordered by the purcllaser was assigned
by the purchaser, but the seller at all times refused to recognize such
assignment, and all parties thereafter treated it as a nullity, and the
assignee as merely agent or representative of the purchaser, to wbom all
bills were rendered. the assignee cannot maintain an action against the
seller to recover damages for breach of the contract.

3. SAME-CONSTRUCTION OF CONTRACT.
A contract for the sale and delivery by a lumber company of its en

tire cut of lumber for a specified year, except what it shall require for
its retail trade at its mill, and whicb further provides that it is agreed
that the cut for the year shall not be less than 2,000,000 feet, cannot be
construed to require the delivery of 2,000,000 feet.

4. SAME-ASSIGNABILITY OF CONTRACT.
A contract by a lumber company to self its cut of lumber fa:' a certain

year, except what it should require for its retail trade, such lumber to be
delivered, properly dried, f. o. b. cars at its mill from time to time, con
signed as directed by the purchaser, each shipment to be paid for within
10 days, and which further provided that the lumber retained by th(,
company for its retail trade should not be above the averag;e in quctlity.
and that the lmnber should be sawed as the buyer might direct and be
of specified lengtlls, except that some should be taken of (lifferent lengths.
necessarily involYed some considerations of personal trust and confidence.
and was not assignable by the purchaser without the seller's consent.

At Law. Motion to set aside verdict and for a new trial on the
grounds that the verdict is contrary to and unsupported by the evidence:
and that, if in any view plaintiff can maintain the action, the damages
are excessive.

McKelvey & lVlattocks, for plaintiff.
Rounds & Dillingham, for defendant.

RAY, District Judge. This action was brought by the ahove
named plaintiff, Charles R. Demarest, assignee of one Alfred Van
horn, to recover the damages which Vanhorn claimed he sustained by
the failure of the defendant, the Dunton Lumber Companv, to per
form a written contract made by it with \V. E. Kelley & Co. for the
sale and delivery of lumber to Kelley & Co.

(1) December 11, 1900, W. E. Kelley & Co., of Portland, J\le.,
as party of the first part, entered into a \vritten contract with the
Dunton Lumber Company, of the same state, as party of the second
part, whereby the first party agreed to buy of the second party, and
the second party agreed to sell and cleiiver to the first party, its
"entire cut of white pine lumber for the year 1901, except such lum
ber as the party of the second part shall have to use for his retail
trade in the city of Rumford Falls," and the first party agreed to pay
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therefor ".the. sum of $12.50 per thousand for the entire cut of the
year 1901,"as follows:

"Terms. Payment for the same shall be made by the party of the first part
within ten days from date of invoice. The party of the first part having the
right to discount the invoice one per cent. for cash payment."

As to deliveries the contract provided as follows:
"It is agreed that the lumber shall be ordered by the party of the first part

and shipped when dry by the party of the second part consigned to the order
of the party of the first part at such destination as they may name. All de
liveries to be made by the party of the second part f. o. b. cars at Rumford
Falls, Maine. Invoice for each shipment to be dated the day of such delivery."

The, contract contained the following provisions also:
"The party of the second Pllrt agrees that the lumber used for his retail

trade shall not be oJ the best contained in the logs from which the lumber
shall be sawed, but will consist of lumber not better than the average grade."

"Conditions.. Provided that said lumber shall be sawed by the party of the
second part in such manner as the party of the first part may direct from
time to time. The party of the second_.part agrees to saw the lumber as neitr
as he can on even inches, the widths of which shall be 4", 6", 8", 10'\ and 12".
Lumber wider than 12 inches may be any width. The lumber lllust be sawed
inch, inch and one·fourth and inch and one-half, two inch or thicker, as the
party of the first part lllay direct from time to time, and must be fair and full
to the sizes given when dry. The party of the second part also agrees to have
bis logs cut twelve, fourteen and sixteen feet respectively, with ,at least sixty
per cent. sixteen foot. It being agreed by the party of the first part that he
wiII accept lumber shorter than twelve foot and some longer than sixteen foot.
The poorest grade shall be sound, merchantable lumber, free from rot, and must
be square edged. 'l'he narrowest width of lumber to be considered ~hall not
be less than four inches wide, and the shortest lumber to be considered wiII
not be less than eight feet long."

Also the following:
"The party of the second part agrees to have at least 500.000 feet in pile by

the last day of June, H101, and not lenS than 1,000.000 feet in pile by the 31st
day of July, 1901. 'l'he balance of which must be put in pile as fast as can be
done by the party of the second part."

Also the following, in connection with the last provision quoted:
"'fhe party of the second part agrees that the amount of the year's cut wiII

not be less than 2,000,000 feet, and as much more as the part3' of the second
part can furnish."

(2) June 19, 1902, W. E. Kelley & Co., by an instrument in writing,
assigned this contract, with others, to said Alfred Vanhorn, and
agreed therein to loan him $2,000 to enable him to prosecute the busi
ness of shipping and selling the product of the contracts, and Vanhorn
agreed-
"to hold sacred the proceeds of this business for the operating of same and
the paying of these obligations,"

and further:
"It is understood and agreed that Alfred Vanhorn wiII prosecute with the ut

most diligence the completion of these contracts and wind up this business at
the earliest possible moment, and that he wiII not enter into any other con
tracts or enterprises which might prevent him from doing so, until the com
pletion of this contract in all its feature~."
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It was also provided in this assignment as follows:
'''This contract becomes operative since the first day of April, 1902."

(3) Thereupon Kelley & Co. notified the Dunton Lumber Company
of such assignment of such contract, but the Dunton Lumber Company
expressly refused to assent to such assignment, or to recognize Van
horn.a,s the owner thereof, or to recognize him as a party or person en
titled to demand or enforce its performance. Kelley & Co. thereupon
wrote they would guaranty all payments for lumber delivered under
the agreement, but the Dunton Lumber Company did not assent to the
assignment even then, but gave notice it would only recognize and
treat Vanhorn as agent and representative of Kelley & Co. There
after Vanhorn procured deliveries of lumber by selecting and having
it loaded on the cars and invoiced to certain parties, but the Dunton
Lumber Company persisted in its refusal to recognize the assignment.
and persisted in treating Kelley & Co. as the principal, and in all
cases made out the bills, etc., for the lumber to Kelley & Co., and sent
them to that company, which retained them. Vanhorn, however, made
payments on such bills or invoices, but the Dunton Lumber Company
gave receipts to Kelley & Co. reciting that the money was received
from Kelley & Co. "by the hand of A. Vanhorn." Shortly before
July 28, 1902, Vanhorn, who was obtaining the lumber and doing the
business for Kelley & Co., as that firm had informed the lumber
company he would do, claimed to that company that the contract had
been assigned to him, whereupon that company made inquiry by letter,
and in reply Kelley & Co. said:

"We thought you had been notified that this contract had heen transferred
to Mr. Vanhorn. \Ve wish to take this opportunity of so notifying 3'OU, if you
have not already been so informed."

In reply the Dunton Lumber Company said:
"Gentlemen: Your favor with check for $22.5;; received. 'We note what you

say about the transfer of the contract to Mr. Vanhorn. As we do not know
anything about Mr. Vanhorn or his financial ability, we shall still continue
to charge what boards are shipped to 'Yo Eo Kelley & Co., as they arc the only
party that we know in this contract. If you wi:-:h to cancel the contract so far
as you are concerned, that is another matter. 'Ve shall not accept any trans
fer to parties that we do not know, as we do not think it would be good, busi
ness judgment to do so. 'Ve are perfectly willing that Mr. Vanhorn should
ship the lumber out as your agent or repre:-:entative. and will help him all we
can to get the lumber off quickly, but we must still hold ,V. E. Kelley & Co.
responsible for the pay for the lumber, according to contract made to tbem."

In reply, W. E. Kelley & Co. said, August 9, 1902:
"Gentlemen: We have your favor of the 7th inst. We are satisfied with

.{our wishes in the matter of completing the contract made with us for the
lumher wh,ch we had turned over to Mr. Vanhorn. We will guarantee the pay·
lllent of the shipments which you make on this contract."

But for the subsequent correspondence and transactions, this might
be construed as an acceptance of and assent to the transfer to Van
horn, with the guaranty of W. E. Kelley & Co. for all payments to
come due under it. But the bills were made to Kelley & Co., the
receipts for payments were given to it, as stated, and substantially
all the correspondence was with that company, and September 9.



512 151 FEDERAL REPORTER.

1902, in calling for payment for lumber delivered and more prompt
taking of lumber, the Dunton Lumber Company said to Kelley & Co.;

;'We should like to load these boards up as soon as possible because we are
crowded for yard room. If there is any way you could move them a llttle
faster we should like to have you do so."

September 12, 1902, Kelley & Co. replied:
"We have your favor of the Hth inst., and have sent same to Mr. VanhOl'n

who will attend to the matter,"

and September 15th Vanhorn wrote:
"About taking your lumber. We are ready to move as quickly as it is dry,

but we do not propose to take any more of it until it is dry and in good shIp
ping condition. I think in about a month it wi!] be all right, and we expect
then to get to work at it again."

October 1, 1902, Vanhorn wrote to the Dunton Company, inclosing
check:

"Kelley & Co. wrote me that they want all these matters sent to me as they
don't care to bother with them."

October 15th the Dunton Company again wrote Vanhorn urging
the taking of the lumber, etc., and in reply Vanhorn said:

"'Ve are now loading a vessel. * * >I< 'Ve expect to come to Rumford
Falls. * >I< >I< 'Ve may be able to get to work," etc.

Again, October 21st, he wrote, and in speaking of the lumber and
contract four times stated what "we" are to do or have done or will
do. December 19, 1902, the Dunton Lumber Company wrote Van
horn:

"'Ve hereby forbid your sorting any more pine boards in our yard, as the
contract with W. K Kelley & Co. has not been fulfilled and we have notified
them today that the contract is cancelled."

On the same day, December 19, 1902, the Dunton Lumber Company
wrote W. E. Kelley & Co.:

"The contract which we bad with you for our pine boards is not being ful
filled by Mr. Vanhorn, and we hereby cancel said contract, and no more boards
will be shipped on it."

December 20th Vanhorn wrote the lumber company:
"There is still due on your contract of Dec. 11. IHOO, little over 500 M ft.

pine lumber, which we have not been able to get because tile stock was not
dry. * >I< ... I reported the facts to W. Eo Kelley & Co. and I can't tell what
they will do about the matter. I will do this. If you will stop violating the
contract and let us have what is due us at the earliest p08sible moment and
according to the contract ... ... * there will be no trouble, but if you per
sist in doing as you have heen I am in position to compel Kelley & Co. to pros
ecute you to the limit. What I want is the lumlH'r and I will have it. About
the manner of measurement we will hereafter lldhere strictly to the contract.
'Will see you in a few weeks and talk over the bnsiness, hut in the meanwhile
leave the lumber alone and write me What you propose to do."

December 22, 1902, W. E. Kelley & Co. wrote the Dunton Lumber
Company and stated that they had the letter of the 19th instant ad
vising them that the contract for boards was not being fulfilled by
Mr. Vanhorn, and that for such reason the Dunton Company had
canceled it. Kelley & Co. say;
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"We wlsJi to advise you that we will not consent to any such thing. Ever
Fil\('e tllP ('(Jlltraet was made with you you have failed to carry out your part
c1' it, and as a consequence we have suffered great damages which up to the
111'(;8ent time we have waived, but we advise you now that we will expect you to
fulfill the contract to the letter, and we consider it pretty small business in
you now to find fault with Mr. Vanhorn for not moving the lumber quite as fast
as it should have been moved when you are more than a year behind in the
furnishing of the stock. We have referred this matter to :\11'. Vanhorn, but
as far as weare concerned we will not consent to your action, unless it meets
with :\11'. Vanhorn's approval."

December 24, 1902, the Dunton Lumber Company wrote Vanhorn:
"I was not aware that you owned any lumber in our mill yard, or had any

contract with us, and I would like to have you explain by what authority you
forbid us shipping lumber which we own, So far as the contract with Kelley
is concerned, their side of it has been Violated, and as I wrote you a few
days ago, I notified them that the contract was cancelled."

December 26, 1902, the Dunton Company wrote Kelley & Co., in
which that company speaks of Vanhorn as an agent merely, and of
his alleged misconduct, and calling the attention of Kelley & Co. to
their obligations under the contract, and demanding payment for ar
rearages due. The Dunton Lumber Company then says:

"As fal' "S the damage to you is concerned, by not shipping lumber in 1"901,
we think ."U have quite a difficult tasl;: to silow a jury where the damage came
in, when the lumber is worth this year about :liS.()() per thousand more than it
was laf;t. We shall deal in this matter directly with you, as we do not recog
ni7.e Mr. Vanhorn's right to any of our lumber, as we have no trade with him
whatever; and notified him so in the first place, and none of the lumber which
we have f;hipped, has ever been charged to him and all invoices are made to
W. E. Kelley & Co."

December 30, 1902, Kelley & Co. replied to this letter and said:
"We have vour favor of the 2fith instant in reference to the balance of lum

ber due on the contract made some time ago with our representatives, It is a
matter of great regret to us that any dis.agreement or unpleasantness should
have arisen out of this deal. We have asked Mr. Vanhorn to see you as soon
as he can and come to some understanding. * * * You will agree with us
that we have never attempted to force a claim for damages on account of your
failure to deliver the lumber in the time contracted, although it must be ap
parent to you that we were much inconvenienced because you could not fur
nish the lumber to us at the time you expected to he able to do so when you
entered into the contract. "'"e gather from )11'. Yanhorn's correspondence that
it has been somewhat difficult to ascertain from your men in charge a time
when any part of the stock would be fit for shipment. Mr. Vanhorn assures
us that he has gone several times to ship out the lumber, expecting to find it
dry enough to ship, although we believe that some shipments have been made,
and an excess rate of freight paid, because the lumber was not dry."

Then comes this very significant language:
"'The failure on your part to give us the lumber in time may have made it

impossible, or inconvenient at least, for us to strictly live up to the letter of
the contract. 'We have always understood you were very fair people, and in
clined to give and take. There has never been any wish on the part of this
offke that any advantage should be taken of you. 'Ve simply want what you
contracted to g-ive us, and you ought to have the conditions complied with as
regards our part of the agreement. We believe that if a sense of fairness
dwells in the minds of )fr. Vanhorn and yourself, this can be adjusted without
any litigation. It seems foolish that fairminded people should talk of litiga
tion, We regret that the distance is so great from Chicago that it makes it
impossible for Mr. Kelley or the writer to have a personal interview with
you."

151 F.--33
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Jalluary3., 1903, the Dunton Lumber Company answered, and said,
among, other things:

"We hav:e shipped lumber out whenever your representatives have asked us
to, and shipped until they told us to stop. We have never had any trouble
or friction with any representatives you have sent here, until Mr. Vanhorn
took charge of the matter. ... ... ... As we stated to you in our last letter,
there is piled in our yard at the present time, which Mr. Vanhorn sorted out
about a month ago, some three hundred thousand or more of the pine boards,
which are thoroughly well air dried, and which I think Mr. Vanhorn said, were
plenty dry enough to ship. * .. .. Now, if you are in such a hurry for
these boards, or if he is, why does he not ship them out? '" .. ... ]\'ow, if
you are willing to send any fair minded man here to represent you, to take
this lumber out, we shall only be too glad to do all we can to assist him, but
Mr. Vanhorn will, not sort out any more lumber in our yard, that we want
distinctly understood, because, if he attempts to do so, we shall stop him.
* .. .. Now, if you are in communication with Mr. Vanhorn, we think it
would be better for you, for him, and for us, if you sent him to some other
place, and sent some other representative to finish up here, because after the
letter we received from Mr. Vanhorn we cannot treat him witb. the cordiality
and respect which we are always desirous of extending to men with whom we
do business."

January7, 1903, Kelley & Co. wrote the Dunton Lumber Company in
reply:

"We regret that there should have been anything in the shipment of this
lumber to cause you annoyance or inconvenience. We have today written Mr.
Vanhorn to endeavor, in closing up this matter with you, to be as considerate
as possible, and to try to finish the contract in a manner perfectly agreeable
to all concerned."

January 17th Vanhorn wrote the Dunton Lumber Company that he
would be in Rumford Falls on the 20th, and would like to see Mr.
Dunton and talk matters over.

February 11, 1903, the Dunton Lumber Company wrote \V. E. Kel
ley & Co. that Vanhorn had been there, and stated that he had come
to ship out more boards. The language is : "Your Mr. Vanhorn came
here today," etc. Later in the letter the Dunton Company says:

""When this bill is settled, if you have a man you can send here to represent
you who can treat people with common courtesy and fairness, we shall be
ready to meet you half way and see if we can do business. Now, what we de
sire to know is, whether or not Mr. Vanhorn was acting under orders from
W. E. Kelley & Co., when he was here today? >1< .. * We wish to remind
you again, that :we do not, and never have, recognized Mr. Vanhorn as anything
except your representative here. 'Ve have never sold Mr. Vanhorn any lum
ber, we have never charged any lumber to him, have never looked to him for
the pay for any lumber, and we would not, because we do not consider him
responsible. We look to W. E. Kelley & Co., for the payment of this bill, and
we want to know what you are going to do about it, and then we shall know
what we .are going to do."

February 14, 1903, Kelley. & Co. answered, saying, among other
things:

"Our Mr. Daugharty is in the East at the present time, and he Is the only
one of our company thoroughly conversant with the Vanhorn matter, as he
made the arrangement with Mr. Vanhorn for the handling of the stock. You
may rest assured that we will do nothing but what is right towards you, and
will have Mr. Daugharty take the matter up with you immediately on his re
turn, which will be the latter part of next week."
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Again, February 24th, Kelley &'Co. wrote the Dunton Lumber Com
pany among other things: '

"'Ve regret, as we have expressed before, that there should be any unpleasant
ness between yourselves and our representative, MI'. Vanhorn. Mr. Vanhorn is
the only r'epresentative we have in the East, and with him we shall be obliged
to ask you to deal. Mr. Vanhorn has informed us that he has been unable to
secure from you any satisfactory promise, for the past few months, as to when
you would definitely agree to give him the stock due us under our contract."

The letter then refers to the transactions between them, and com
pliments the Dunton Lumber Company on its high credit and integrity,
and then says:

"And again ask that you now state when you will furnish the balance of th<,
stock to our representative. When you'do we will see that the balance of the
money due you is paid."

March 3, 1903, the Dunton Lumber Company replied, reiterating its
position that it would have nothing further to do with Vanhorn.
March 7, 1903, 'vV. E. Kelley & Co. wrote the Dunton Lumber Com
pany, referring to the letters above referred to of August 7 and August
9, 1902, and suggesting that Mr. Vanhorn be seen and some arrange
ment made, and the Kelley Company ,says:

"'Ve instructed Mr. Vanhorn some time ago to not pay .rou any money until
he had received somc assurances from you that the balance of the lumber due
us under the contract would be forthcoming at a stated time that could be de
pended on."

March 21, Kelley & Co. again wrote the Dunton Lumber Company,
in which they said, among other things:

"Vi'e wonder thut any comvuny should take the stand that you do--of trying
to evade your contract. We have a contract with you under date of the 11th
day of December, 1900, whereby you agreed to fnrnish us a speciIic amount of
lumber during the year 1901. When we made this contract with you we had a
planing mill and office at 1'0rtJam], :\laine, and it was through this office that
we expected to murket the lumber."

The letter then refers to a failure to perform, and to the fact that the
Kelley Company closed its Portland office and moved its machinery
away, and then says:

"And in your letter to us of August 7th, Hl02, you stated you were perfeetly
willing that Mr. Vanhorn should ship out the lumber as our agent. 'I'his you
now decline to do. 'Ve hold that you have no right to nominate the party
with whom you will or will not do business as our representatil'e, and we now
say to you that we will hold you for any damages that may arise, or have
arisen from the fact of your not having fUl'l1ished this lumber to us in HIe
time in which you agreed to furnish it. On Thursday of this week I saw :\lr.
Vanhorn at Albany, N. Y., and he showed me correspondence, and told me of in
terviews he had with you, and we believe he has condncted himself as a
thorough business gentleman. More than this-he has been very considerate,
in view of the great inconvenience and expense whleh we have been put to be
cause of your non-fulfillment of contract. * * * The writer suggested to
Mr. Vanhorn that he see you and endeavor to come to a satisfaetory under
standing. 'Ve are prepared to pay you the money we hold in our hands when
we have some positive assurance from ~'ou that you will fm the contract with
in a certain time. "'e are not satisfied with the indefinite manner in which
you have furnished us lumber. You have not, as you say in yours of the 16th
instant, always furnished us lnmber when we requested it. You refused to al
low Mr. Vanhorn to ship out some lumber very recently, when he had orders
in his hands, and he was therefore obliged to make other arrangements which
were expensive, and you may yet have to pa~' for same. • • * 'Ve state



516 ~51 FEDE1RAL REPO~TER.

again: All we want is that you shall fiJl·your contract with. us, and we will
do the same \vithyou, and if you refuse to do it you may as well understand
first as last, that we will endeavor to make you pay damages, as well as fill
the contract."

(4) After the Dunton Lumber Company wrote that they canceled
the contract, and after Kelley & Co. in reply stated that they would
not assent to its cancellation, deliveries of lumber were made and ac
cepted, and all the parties, including Vanhorn, treated the contract as in
force, and in fact ignore~ the declaration that it was canceled. As a
legal proposition, therefore, the contract was not canceled.

(5) The evidence shows that up to the 10th of January, 1903, when
the lil-st delivery of lumber under the contract was made, or, more prop
erly speaking, up to the latter part of December, 1902, the parties did not
require strict performance. At times the Dunton Lumber Company
failed to have lumber on hand sufficiently dry when it was called for,
but this was overlooked, and no advantage was taken of the fact. On
the other hand, invoices were furnished which showed the amounts due
for various shipments of lumber, and W. E. Kelley & Co. did not com
ply with the contract by making payments therefor within 10 days,
but no advantage was taken of this, and hence, as a legal proposition,
I am satisfied that the evidence shows that all defaults in delivery of
lumber and all defaults in payment at the dates specified were waived
by the parties by their mutual course of dealing, excepting only pay
ment for the delivery of lumber made on or about January 10, 1903.
That was the last delivery made, and payment for this lumber was
due within 10 days thereafter. Matters were then strained, and each
party, as it had the right, was insisting upon strict performance.

In February, Vanhorn called for more lumber, or went to the de
fendant's place of business for the purpose, as he said, of obtaining fur
ther shipments of lumber. The defendant company then stated that it
would deliver no more lumber until payment had been made for the
lumber delivered prior to that time and not paid for. This demand in
cluded, of course, payment for the delivery of January 10, 1903. The
defendant company had the right, as a condition of delivering more
lumber, to exact payment for that delivery. It had no right to demand
and exact payment for the prior shipments as a condition of delivering
more lumber under the contract. Strict performance in payments as
to such prior deliveries had been waived, but nothing had been said or
done that waived payment according to the terms of the contract for
the delivery of lumber made January 10th. If Vanhorn or vV. E. Kel
ley & Co. desired more lumber under the contract, it was the duty of
the person entitled to such lumber to make payment for or tender pay
ment for the delivery of January 10th, and until that was done the de
fendant company had the right to refuse to deliver more lumber under
the contract. There is no evidence in this case which shows or tends
to show that payment for the delivery of January 10, 1903, was either
waived or extended, and W. E. Kelley & Co. were in default, and Van
horn, if he owned the contract and was entitled to performance under
it, was in .default in that it or he did not payor tender payment for
the January 10th delivery. As all defaults in delivery prior to that
date had been waived, the plaintiff's assignor, Vanhorn, in this action



DEMAREST v. DU~nON LUMBER CO. 517

in no event could maintain it, for he himself was in default. Of
course, his assignee cannot maintain the action, as his rights are no
greater than those of Vanhorn.

But there are other reasons why this plaintiff, the mere assignee of
Vanhorn, cannot maintain this action. From the correspondence cited,
and which is sustained by the other evidence in the case, it is evident
that while W. E. Kelley & Co. made the assignment of the contract to
Vanhorn dated June 19, 1902, and which the Dunton Lumber Com
pany refused to recognize, that on such refusal being communicated to
W. E. Kelley & Co. and to Vanhorn the parties thereafter treated the
contract as one subsisting between 'vV. E. Kelley & Co. and the Dunton
Lumber Company and as the property or property right of W. E. Kel
ley & Co., and that Vanhorn himself acquiesced in this and thereafter
operated and did what he did do as the agent and representative of W.
E. Kelley & Co. That is, the assignment to Vanhorn was treated as a
nullity.

Again, there was no breach of this contract resulting in such dam
age to Vanhorn or to 'vV. E. Kelley & Co. as was found by the jury,
unless it is to be regarded as a contract for the delivery of at least
2,000,000 feet of lumber absolute. I do not think this contract can
be so construed or treated. I do not think there is any ambiguity in
the contract on this subject which permits the introduction of evidence
as to its meaning. It is a contract for the delivery on the terms and
conditions named of the entire cut of white pine lumber for the year
1901, except such lumber as the party of the second part shall have
to use for his retail trade in the city of Rumford Falls. Here there is
no indication as to what the entire cut of white pine lumber for the
year 1901 is to be, but later on, in substance, it is agreed that the
amount of the year's cut for 1901 shall be at least 2,000,000 feet. There
is no suggestion of possible interpretation that the cut for 1901 shall be
2,000,000 feet at least over and above what the Dunton Lumber
Company shall have to use for its retail trade in the city of Rumford
Falls. The evidence in the case is uncontradicted that there was no
default in the delivery of lumber under this contract that would sustain
the verdict, unless there was an absolute agreement that the cut of
1901 should be 2,000,000 feet over and above what the Dunton Lum
ber Company required for its retail trade mentioned. It is true that
in one of the letters in evidence the defendant company stated, in sub
stance, that a certain amount of lumber was due under the contract, but
in a subsequent letter it stated, in substance, that it had looked the mat
ter up and found that the contract had been fully complied with in re
spect to the delivery of lumber. This correction was made before the
plaintiff's assignor or Kelley & Co. had done anything whatever to
change their position. It was a mere error in statement promptly cor
rected, and which the party making it had the right to correct. That
statement did not constitute a practical construction of the contract. as
no practical construction was necessary or allowable, and the statement
did not make a new contract.

Again, Vanhorn could not have maintained an action against the
Dunton Lumber Company for a breach of the contract in not delivering
lumber, and his assignee, the plaintiff here, cannot. This contract
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was not assignable. This contract is not merely to sell so much, or a
specified quantity of lumber, and deliver same at' a place named, to be
paid for on delivery, so that the obligations of the contractee, or buyer,
on receiving the lumber at the place designated, are fully met and dis
charged by payment therefor, in which case the contract would be as
signable for the reason it may be performed by anyone, but it involves
other relations and considerations of a personal nature and of trust
and confidence, in a sense, as well as credit.

1. Credit. Delivery is to be on the cars, an invoice made, and the
property consigned to such party at such destination as the purchaser
may name. Possession and title then passes to the purchaser, and
payment may be made at any time within the next 10 days. This
means 10 days' credit. .
, 2. The lumber retained and used in the retail trade of the seller is

not to be of the best, but not better than the average grade, and here
comes in the personal relations and intercourse and trust and confidence
necessary to the proper selection of this lumber; the determination of
the question as to what lumber may be retained for retail trade.

3. The lumber is to be sawed by the seller in such manner as the
buyer may direct from time to time, and here again comes in the
personal relations and intercourse and intelligence and integrity in
cident to and essential for the giving and receiving directions, and the
determination of the questions of honest compliance therewith.

4. The first party, the buyer, is to accept lumber shorter than
12-foot (this means some of that length), and some longer than 16
foot, but at the same time it is agreed that the seller will have the logs
cut 12, 14, and 16 feet in length respectively, but the shortest lumber
is not to be less than 8 feet long. As to the thickness of boards, di
rections are to be given from time to time. Here are matters to be
mutually considered and agreed upon from time to time in executing
the contract that bring the parties into close personal intimacy and
relationship where mutual and personal confidence and trust is neces
sarily reposed. In these matters the seller must rely upon the honesty
and integrity of the purchaser; here there is liability to disagree
ments unless there is intelligence, integrity, and confidence. So they
are to agree as to the dryness and fitness for shipment of the lumber.
It.....is a self-evident proposition that the ordinary man would not be
willing to enter into such close contract obligations and business re
lations with every other man, or with a person unknown to him, and
be compelled to negotiate and agree or attempt to agree with such per
son on such matters, or submit to his dictation or decision as to the
sawing of millions of feet of lumber, etc. The parties to such an agree
ment would necessarily confide in the intelligence, experience, and
probity of each other in making the agreement, and, unless the char
acter was satisfactory, would refuse to enter into such an agreement.
No man is obligated to have such close business relations and involved
contract relations with another forced upon him. In such a matter
or such matters a contractor has the right to choose the persons with
whom he will contract and with whom he is to act and attempt to
agree.

The case is squarely within the following authorities: Arkansas
Co. v. Belden, 127 U. S. 379, 387, 388, 8 Sup. Ct. 1308, 32 L. Ed.
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246; Delaware County Commissioners v. Diebold, etc., Co., 133 U. S.
473, 488, 10 Sup. Ct. 399, 33 L. Ed. 674; Winchester v. Davis Py
rites Co., 67 Fed. 45, 14 C. C. A. 300; Snow v. Nelson (C. C.) 113
Fed. 353-358; Wald's Pollock on Contracts (3d Ed., by Williston)
594, 595; 3 Page on Contracts, p. 1940, § 1262.

And in the following New York cases the principle is clearly
stated and fully recognized: Devlin v. Mayor, 6:3 N. Y. 8; New Eng
land Iron Co. v. Gilbert, etc., Co., 91 N. Y. 153, 167; R. L. Co. v.
S. & P. P. Co., 135 N. Y. 209, 216, :31 N. E. 1018; Vandegrift v.
Cowles E. Co., 161 N. Y. 435, '114, 55 N. E. 941, 48 L. R. A. 685.

In Arkansas, etc., Co. v. Belden :Mining Co., 127 U. S. 379, 8 Sup.
Ct. 1308, 32 L. Ed. 246, the defendant agreed to sell and deliver to
Billing & Eilers at a place named certain ores from its mines, to be
delivered at the rate of at least 50 tons per day, and it was provided
that "all ore so delivered shall at once upon delivery thereof become
the property of the second party," Billing & Eilers. The value of the
ore and the price to be paid therefor was to be fixed in lots of about
100 tons each. It was to be sampled when delivered, and the sample
assayed by both or one of the parties, and the value fixed by such as
say. If the parties did not agree they were to fix on some third party
whose assay was to be final. The price to be paid was to be on a
basis thereafter agreed on. There was also a partial basis specified
for fixing the price. There, as in the case now under consideration,
credit was to be given, and there, as in the case at bar, the parties
were necessarily to be brought into personal contact and relations;
there, in the assay and determination of quality and value; here, in
fixing quality, kinds, and lengths, etc. This was the only relation of
trust and confidence. Thereafter Billing, the surviving partner of
Billing & Eilers, assigned the contract to the plaintiff, and, as defendant
refused to deliver ore to it, it sued for damages for such nondelivery
or refusal to deliver. Substantially the case is on "all fours" with the
one at bar. The court, per Justice Gray, no dissent, held:

"At the present day, no doubt, an agreement to pay money, or to deliver
goods, may be assigned by the person to whom the money is to be paid or the
goods are to De delivered, if there is nothing in the terllls of the contract.
whether by requiring something to be afterwards done by him, or by some
other stipulation, which manifests the intention of the parties that it shall not
be assignable.

"But everyone has a right to select and determine with whom he will con
tract, and cannot have another person thrust upon him \vithout his consent.
In the familiar phrase of Lord Denman, 'You have the right to the benefit you
anticipate from the character, credit, and substance of the party with whom
you contract.' Humble v. Hunter, 12 Q. B. 310. 317; Winchester v. Howard.
97 Mass. 303, 305, \)3 Am. Dec. 93; Boston Ice Co. v. Potter, 123 Mass. 28, 25
Am. Rep. 9; King v. Batterson. 13 R. I. 117, ]20,4,: Am. Hep. 13; Lansden v.
::\fcCarthy, 45 1\10. lOr.. '.rhe rule npon this subject, as applicable to tbe case at
bar, is well expressed in a recent English treatise. 'Rig;hts arising out of con
tract cannot be transferred if they are coupled with liabilities, or if they in
volve a relation of personal confidence such that the party whose agreement
conferred those rig;hts must have intended them to be exerei~ed only by him
in whom be actually confided.' Pollock on CDntracts (4th Ed.) 425... .. .. .. .. .. .. .. .. ..

"In short, the plaintiff undertakes to step into the shoes of Billing, and to
substitute its liability for his. The defendant had a perfect right to decline
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to assent to his, and to refuse to recognize a party, with whom it had never
Contracted, as entitled to demand further deliveries of ore."

This case has been frequently cited and approved. Delaware Co.
Com'rs v. Diebold, etc., Co., 133 U. S. 473-488, 10 Sup. Ct. 399, 33
L. Ed. 674; American, etc., Co. v. Continental Co., 188 U. S. 107,
23 Sup. Ct. 265, 47 L. Ed. ·104; Colton v. Raymond, 114 Fed. 869,
52 C. C. A. 382; American B. & T. Co. v. B. & O. S. W. R. Co.,
124 Fed. 873, 60 C. C. A. 52.

In Delaware County, etc., v. Diebold, etc., Co., 133 U. S., at page
488,10 Sup. Ct., at page 404 (33 L. Ed. 674), the court said:

"A cuntract to pay money may doubtless be assigned by the person to whom
the money is payable, if there is nothing in the ten11s of the contract whieh
manifests the intention of the parties to it that it shall not be assignable.
But when rights arising out of contract are couvled with obligatio11s to be per
formed by the contractor, and involve such a relation of personal conlidence
that it must have been intended that the rights should he exercised and the
obligations performed by him alone, the contract, including both his rights and
his obligations, cannot be assigned withont the consent of the other party to
the original contract. Arkansas Co. v. Belden: Co., 127 U. S. 3T!), 387, 388, 8
Sup. Ct. 1308, 32 h Ed. 246. And the fact that that party is or revresents
a municipal corporation may have a bearing upon the question whether the
contract is assignable, in whole or in part, without its assent."

In Wald's Pollock on Contracts (3d Williston Ed.) at page 594,
the rule is stated thus:

"Again, rights arising out of a contract cannot be transferred if they are
coupled with liabilities, or if they involve a relation of versonal confidence such
that the party whose agreement conferred those rights must have intcnued
them to be exercised only by him in whom he actually coufided."

In 3 Page on Contracts, at page 1940, § 1262, it is stated:
"If A. makes a contract with B. bv which he contracts for R's personal

skill or labor, or reposes special trust in n., B. cannot assign such contract
without A.'s consent so long as it is executory on his part."

In Devlin v. The Mayor, G3 N. Y. $, the court held:
"VI' here an executory contraet is not necessarily personal in Its character,

and can. consistent with the rights and interests of the adverse pnrty, be
fairly and sufficiently executed as well by an assignee as by the original con
tractor, and where the latter has not disqualified himself froni a performance
of the contract, it is assignable."

In N. E. Iron Co. v. G. EI. R. R. Co., 91 N. Y. at page 167, the
court said:

"The matter of the contract involved no personal relation or confidence be
tween the parties, or exercise of personal skill or science, for the contractor
was a corporation and its work was necessarily to be done through agents or
servants."

In R. L. Co. v. S. & P. P. Co., 135 N. Y. at pages 216, 217, 31 N. E.
at page 1021, the court said:

"The contract was not purely personal in the sense that Kelly was bound to
perform in person, as his only obligation was to pay for the dies when de
livered, and that obligation could be discharged by anyone."

In Vandergrift v. Cowles E. Co., 161 N. Y, at page 444, 55 N. E.,
at page 944, 48 L. R. A. 685, the court said:
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"Where the subject of the contract Involves no personal relation or confi
dence between the parties, or the exercise of personal skill or science, and
there are no words restraining its assignment, the mere assignment by one of
the parties will not operate as a rescission or termination of the agreement."

But here the very terms of the contract, as in Arkansas Co. v. Belden
etc., Co., supra, do involve personal relations in its execution, and also
confidence in the ability and integrity of the buyer. Hence it was
not assignable without the assent of the Dunton Lumber Company,
and not only was that assent not given, but it was expressly refused,
and the refusal was persisted in and openly announced to both W. E.
Kelley & Co. and Vanhorn. But more, the evidence is conclusive that
both \V. E. Kelley & Co. and Vanhorn accepted the situation and treat
ed the agreement as in full force and a subsisting contract between
W. E. Kelley & Co. and the Dunton Lumber Company only, and all
that was done was between them, Vanhorn merely representing Vv. E.
Kelley & Co. in the transactions. If there was a final violation of the
contract by the defendant, the Dunton Lumber Company, in refusing
to deliver lumber when demanded in February, 1903, and a cause of ac
tion arose in favor of W. E. Kelley & Co., quite likely that cause of
action was assignable, but no such claim was ever assigned to either
Vanhorn or the plaintiff, Demarest. Demarest sues as assignee of
Vanhorn, who in turn claims that he, as assignee and owner of the
contract, and therefore entitled to demand, require, and enforce per
formance thereof, sustained'damages because of the refusal by defend
ant to deliver the lumber to him. This claim is unfounded and can
not be sustained.

Mention should be made of the letters of October 26, 1901, and Oc
tober 29, 1901. \V. E. Kelley & Co. wrote the Dunton Lumber Com
pany that they had sold 2,000,000 feet of their cut, two cargoes to be
shipped that fall, and the balance to be put in pile before the 1st of
March, and to be shipped before July 1, 1902. Defendant company
acknowledged the receipt of this communication, and stated that it was
satisfactory. This correspondence took place before it was ascertained
or known what the cut of 1901 would in fact be, or what the amount
required for defendant's retail trade would be, and cannot properly be
regarded as a practical construction of the contract. It may well be
that both parties anticipated there would be that amount and more.
The contract is not referred to. \Vhat the effect of this would have
been had \V. E. Kelley & Co. in fact sold that amount of lumber rely
ing on the reply letter as an acceptance and agreement to deliver we
need not consider, as Kelley & Co. is not here complaining, and that
company had not sold that amount of this cut and suffered no damage
by reason of the fact that the 1901 cut did not hold up to the amount
stated in that letter. By "retail trade" was evidently intended all of
the local custom the Dunton Company had or might have in that vicin
ity for use there. But in my view of the case this question need not be
considered, as the other questions passed upon are fatal to the plaintiff's
recoverv.

The verdict of the jury is set aside and a new trial granted. So
ordered.
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SPAINv. ST. LOUISr& S. F. R. CO.

(Circuit Court, E. D. Arkansas, E. D. March 1:f, 1907.)

1. CONSTRUCTION-PRESUMPTIONS.
'l'he presumption that statutes are constitutional will be indulged in un

til the contrary is clearly shown.
[I<:d. Kote.-For cases in point, see Cent. Dig. vol. 10, Constitutional

Law, § 46.]
2. COMMERCE-INTERSTATE COMMEUCE-PROTECTION OF E)fPLOYES.

Congress has the power, under the commerce clause of the Constitution,
to legislate for the safety and protection of employes engaged in interstate
commerce, whether the transportation be on water or on land.

[Ed. Note.-I<'or cases in point, see Cent. Dig. vol. 10, Commerce, § 3.1
3. SAME-PEUSONAI, INJURIES.

It is within the power of Omgress, under the commerce clause, to regn
late the liability of a common carrier to its employes for personal injuries
received while engaged in interstate transportation.

4. SAME-HEGULATION OF COMMERCE.
The act of Congress of June 11, 1906, c. 3073, 34 Stat. 232, relating to

the liability of common carriers engaged in commerce between the states
to their employes, as stated in its title, commonl~' called the "I<'ederal Em
ployers' Liability Act," is a regnlation of interstate commerce, and is with
in the Constitutional power of Congress to regulate commerce.

ii. STATUTES-MASTEU AND SERVANT-FEDERAL E~fPLOYERS' LIABILITY ACT-IN·
TUASTATE COl\L\rERCE-PAUTIAI, INVALIDITY.

The federal employers' liability act is not void because, as alleged, it
applies equally to intrastate and interstate commerce, as its provisions
are separable, so as to be valid when invoked by an employe engaged all
a train actually employed in interstate traffic. The title of the act, which
is the best summary of its purpose, removes any amMguity that may be in
the text.

[Ed. Kote.-For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 58
66.]

6. SAME-PARTIAL INVALIDITY.
The federal employers' liability act Is remedial and not penal, which

fact takes it out of the rule laid down in the Trade·l\Iark Cases, 100 U.
S. 82, 25 L. Ed. 5riO, and other cases.

7. CONSTITUTIONAL LAW-PEUSONS ENTITLED TO RAISE CONSTITUTIONAL QUES.

TIONS.
The plaintiff in this case, who alleges that he was engaged at the time

of the accident on a train engaged in interstate eommerce. is within the
rule of law that courts will not listen to an objection of unconstitntional·
ity of an act by a party whose right it does not affect in the particnlar
case on trial.

[gd. Kote.-For cases in point, see Cent. Dig. Yol. 10, Constitutional Law,
§§ 39, 40.]

(Syllabus by the Court.)

Armstrong & Gravette and J. T. Coston, for plaintiff.
W. J. Orr, for defendant.

TRIEBER, District Judge. The constitutionality of the act of Con
gress of June 11, 1906, c. 3073, 34 Stat. 232, generally known as the
"Employers' Liability Act," is attacked upon two grounds: First, that
Congress has no power to create and enforce liabilities growing out
of the emplovment of servants by carriers, even if those carriers be
engaged in interstate commerce; and, second, if it has such power,
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the language of the act is so general as to include intrastate commerce,
and both are so inseparably connected as to make the whole act un~

constitutional.
In passing upon the constitutionality of an act, the courts are gov

erned by certain well-settled rules. Statutes are always presumed to
be constitutional, and this presumption will be indulged until the con~

trary is clearly shown; statutes will be so construed, so far as it is
possible to do so, that they shall harmonize with the Constitution, to
the end that they may be sustained. On the other hand, if the statute
is clearly unconstitutional, the duty of the court is to so declare.

1. The power to regulate commerce among the several states is
granted to Congress by the Constitution in terms as absolute as is the
power to regulate commerce with foreign nations. Brown v. Houston,
114 U. S. 627, 630, 5 Sup. Ct. 1091, 29 L. Ed. 257; Bowman v. Rail
way Co., 125 U. S. 465, 482, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700;
Crutcher v. Kentucky, 141 U. S. 47, 58, 11 Sup. Ct. 851, 35 L. Ed.
649; Pittsburg Coal Co. v. Bates, 156 U. S. 577, 578, 15 Sup. Ct.
415, 39 L. Ed. 538.

"Definitions as to what constitutes 'interstate commerce' are not easily given
so that they shall clearly define the full meaning of the term. We know
from the cases decided in this court that It is a term of very large signifi
cance. It comprehends, as it is said, intercourse for the purposes of trade
in any and all Its forms, including transportation, purchase, sale, and ex
change of commodities between the citizens of different states, and the power
to regulate It embraces all the Instruments by which such commerce may be
conducted." Hopkins v. United states, 171 U. S. 578, 597, 19 Sup. Ct. 40, 47
(43 L. Ed. 290).

Ever since the decision of Gibbons v. Ogden, 22 U. S. 1, 6 L. Ed.
23, it has been held to be a term of the largest import, comprehending
intercourse for the purposes of trade in any and all its forms, includ
ing transportation. For a full collation of the authorities on that
subject, see the Lottery Cases, 188 U. S. 321, 23 Sup. Ct. 321, 47
L. Ed. 492.

Has Congress under that provision of the Constitution, section 8
of article 1, the power to enact legislation regulating the employment
of those necessarily required to manage the vehicles necessary for the
transportation of interstate commerce? That Congress has assumed,
ever since the adoption of the Constitution, that, under the commerce
clause, it possesses the power to regulate the employment of and
leg-islate for the protection of those engaged on the vehicles used for
interstate transportation, is evidenced by the fact that the first Con
gress which met after the adoption of the Constitution enacted a.
statute for the regulation and protection of those employed on mer
chant vessels, then practically the only means of transporting pas
sengers, as well as goods and merchandise, in interstate or foreign
commerce. By the act of July 20, 1790, 1 Stat. 131, the employment
of seamen on the vessels engaged in interstate commerce was regu
lated, and from time to time Congress has added to and changed!
these acts. The various statutes may be found on pages 3061 to 3125..
U. S. Compo St. 1901. As late as 1852 Mr. Justice Curtis, in Cooley T.
Board of Wardens, 53 U. S. 299, 361, 13 L. Ed. 996, stated that the
validity of these acts had never been questioned.
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That the power of Congress to regulate navigation depends solety
on the commerce clause is beyond question. In Gibbons v. Ogden the
question before the court was whether an act of the Legislature of
the state of New York granting an exclusive right to navigate the
waters of the state was repugnant to the national Constitution, ancI
its invalidity was placed solely on the ground that navigation is com
merce and therefore within the grant to Congress "to regulate com
merce with foreig-n nations and among the several states and with
the Indian tribes." In every case decided by the Supreme Court, as
weIl as every other national court since then, the validity or in
validity of every act of Congress in any wise affecting navigation
has been determined solely upon the commerce clause. To cite all
these cases would serve no useful purpose, but an examination of a
few of the most important cases wiII show that this is one of the
few rules of law upon which there is not even an apparent conflict
among the d'~cisions of the courts. United States v. Coombs, 12
Pet. 78, 9 L. Ed. 1004; Coolev v. Board of Wardens, 53 U. S.
299, 13 L. Ed. 996; Pennsylvania v. Wheeling Bridge Co., 59 U. S.
421, 15 L. Ed. 435; Foster v. Davenport, 6:3 U. S. 244, 16 L. Ed.
248; Gilman v. Philadelphia, 70 U. S. 713, 18 L. Eel. 96; The Daniel
BaIl, 77 U. S. 557, 19 L. Ed. 999; JVliIIer v. Mayor, 109 U. S. 3St>,
3 Sup. Ct. 228, 27 L. Ed. 9'11; Patterson v. Bark Eudora, 190 U. S.
169, 23 Sup. Ct. 821, 47 L. Ed. 1002; North Bloomfield, etc., Co. v.
United States, 88 Fed. 664, 32 C. C. A. 84; The Chusan, 2 Story,
455, Fed. Cas. No. 2,717.

Mr. Justice Story, in his great work on the Constitution (section
1062), says on that subject:

"If commerce does not include navigation, the go,-ermnent of the Union ha~

110 direct power over that subject, alld can make no law prescribing what
shall constitute Ameriean vessels, or requiring that they shall be navigated liy
American seamen. Yet this Jlower lias been exercised from the commencement
of the government; it has heen exercised ,vith the eousent of all America; and
it has always been understood to be a conllnercinl regulation. 'l'he 1lower
over navigation, and over commercial intercourse. was one of the primary
objects for which the people of Ameriea adopted tbeir government, and it is
impossihle that the convention shOUld not so have understood the word 'com
merce' as embracing it. Indeed, to construe the power so as to impair its ef
ficiency would defeat the very object for which it was introduced into the Cou
stitntion, for there cannot be a doubt that to exelude navigation and inter
course from its scope would be to entail upon us alI the prominent defects of
the confederation, and suhject the Union to the ill-adjusted systellls of rival
states. and the oppressive preferences of foreign nations in favor of their own
navigation."

In The Chusan, Mr. Justice Story, in speaking of that subject, says:
"The power to regulate commerce ineludesthe Jlower to regulate navigation

with foreign nations and among the states, and it is an exclusive power in
Congress. This, I conceive, has been fully established by the Supreme Court
in Gibbons v. Ogden, 9 Wl1eat. (D. S.) 1D3, 6 L. ]~d. 23 alHl the doctrine stands.
ns I conceive, upon grounds which cannot be shaken without endangering the
interests of the whole Union, if not the very existence of the Constitution :1,
a frame of government for the professed objects and purposes which it was
intended to aceomplish. Now, there cannot be a doubt that the preseribing
of rules for the shipping .of seamen and the navigation of vessels engaged in
foreign trade, or trade between the states, is a regulation of commerce. In
what respect does the exercise of a power to regulate, control, or extinguish the
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liens given by the maritime law for materialmen upon foreign vessels dit'l'er
from the power to regulate the shipping of seamen or the navigation of forefgn
vessels'/ Each is a regulation of foreign commerce or commerce among the
states."

In The Daniel Ball the act of Congress of July 7, 1838, 5 Stat. 304,
and the amendatory act of August 30, 1852, 10 Stat. 61, imposing a
penalty on steam vessels to transport passengers or freight on any
of the navigabk waters of the United States without first having pro
cured a license and complied with other provisions of the acts of Con
gress, were before the court. The issues determined were what con
stituted navigable waters of the United States, subject to the control
of Congress, under the Commerce clause, and it was unanimously held:

"And they constitute navigable waters of the United States within the mean
Ing of the acts of Congress, in contradistinction from the navigable waters of
the states, when they form in their ordinary condition by themselves, or by unit
ing with other waters, a continued highway over which commerce is or may
be carried on with other states or foreign countries in the customary modes
in which such commerce is conducted by watN'."

And on page 565 of 77 U. S. (19 L. Ed. 999) the court say:
"The fact that several different and Independent agencies are employed In

transporting the commodity, some acting entireiy In one state, and some act
Ing through two or more states, does in no respect affect the character of the
transaction. '£0 the extent in which each agency acts in that transportation, it
is subject to the regulation of Congress."

In North Bloomfield, etc., Co. v. United States, an act of Congress
regulating hydraulic mining in California, to the end that navigable
waters should not be obstructed, was attacked as unconstitutional. But
the United States Circuit Court of Appeals for th~ Ninth Circuit, in
overrUling this contention, held that tile power of Congress to pass
the act in question under the commerce clause was undoubted.

But it is claimed that such legislation can only be sustained under
the police power; that that power is vested in the states solely and not
in the general government, and therefore a regulation for the protec
tion of employes, such as is attempted to be given by this act, can only
be exercised by the states. That Congress might legis.ate under
the commerce clause touching liability for torts or the protection of
passengers and employes has been intimated by the Supreme Court in
a number of cases.

In Sherlock v. Alling, 93 U. S. 99, 103 (23 L. Ed. 819), it was said:
"It is true that the commerciai power conferred by the Constitution is one

'iYithout limitation. It autborizes legislation with respect to all the subjeds
of foreign and interstate commerce, the persons engaged in it, and the instru
ments by which it is carried on. And ie~slation bas largely dealt, so fill' as
COl1lmerce by water is concerned, with the instrnments of that commerce. It
ha,; embraced the whole subject of riavigation, prescribed what shall com;titute
American vessels, and by whom they shall be navigated: how they shall be
registered or enrolled, and licenses; • • •. Since steam has been applied
to the propulsion of vessels, iegisiatlon has embraced an infinite variety of
further details, to guard against accident and consequent ioss of life.

"The power to prescribe tbese and slmllar regulations necessarlly Involves
the right to declare the liability which Shall follow their Infraction. What
ever, therefore, Congress determines, eithp.t' as to a reguiatiou or the liability
for Its infringement. is exclu!live of state authority. But with reference to a
great variety of matters touching the rigbtp and liabilities of persons engaged
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in commE'rce, either as owners or navigators of vessels, the laws of Congresi
are silent, and the laws of the state govern. • • • Until Congress, there
fore, makes some regulation touching the liability of parties for marine torts
resulting In the death of the persons Injured, we are of opinion that the stat·
ute of Indiana applies, gh"ing a right of action In such cases to the personal
representatives of the deceased, and that, as thus applied, it constitutes no en
croachment upon the commercial power of Congress."

In Smith v. Alabama, 124 U. S. 465, 479, 8 Sup. Ct. 564, 569 (31
L. Ed. 508), a statute of the state requiring locomotive engineers to
be examined and licensed by the state authorities was attacked as un
constitutional, so far as it applied to engineers in charge of locomotives
engaged in interstate commerce. In sustaining the constitutionality
of the act, Mr. Justice Matthews, who delivered the opinion of the
court, said:

"It would, indeed, be competent for Congress to legislate upon Its subject·
matter, and to prescribe the quallflcatlons of locomotive engineers for employ
ment by carriers engaged In foreign or Interstate commerca."

In Railroad Co. v. New York, 165 U. S. 628, 632, 17 Sup. Ct. 418,
420 (41 L. Ed. 853), the validity of a statute of the state of New York
regulating the heating of steam passenger cars On trains, including
those engaged in interstate traffic, was before the court, the conten
tion being that the statute was rep!lgnant to the commerce clause of
the national Constitution; and it was held:

"Until displaced by such national leglslatlon as Congress may rightfully
establish, under Its power to regulate commerce with foreign nations and
among the several states, the validity of the statute, so far as the commerce
clause of the Constitution of the United States Is concerned, cannot be ques
tioned."

In Chicago, etc., Railway Co, v. Solan, 169 U. S. 133, 137, 18 Sup.
Ct. 289, 291 (42 L. Ed. 688), the court say:

"So long as Congress has not legislated upon the particular subject, they
(the statutes of the state) are rather to be regarded as legislation in aid of
such commerce," etc.

In Western Union Telegrll-ph Co. v. James, 162 U. S. 650, 661,
16 Sup. Ct. 934, 40.L. Ed. 1105, the same rule was applied to state
legislation affecting telegraph companies.

But if there ever was any room for doubt as to the power of Con
gress to enact such legislation, it has been removed by what was
decided in Patterson v. Bark Eudora, ;1.90 U. S. 169, 175, 23 Sup.
Ct. 821, 822, (47 L. Ed. 1002). In that case the constitutionality of
the act of Congress of December 21, 1898, c. 28, §§ 3, 24, 30 Stat.
755, 763 CU. S. Comp.St. 1901, pp; 3076, 3080], making it unlawful
to pay seamen wages in advance, was questioned, It was contended:

"That, even If the .contract be one subject to restraint under the police
power, that power Is vested In the states .and not In the general governmE'.llj:,
and any restraint, If exercised at all, can only be exercised by the state
In which the contract Is entered Into; that the only jurisdiction possessed 6y
Congress In respect to such matters Is by virtue of its power to regulate com
merce, interstate and foreign; that the regulation of commerce does not carry
with it the .power of controlling contracts of employment by those engaged
in such se"Jce, any more than It Includes the power to regulate contracts for
servJceon Interstate railroads, or for the manufacture of goods which mal be
Intended tor lnterstate orforelp commerce."· .
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But Mr. Justice Brewer, in answer to this contention, said:
"Neither do we think there is in it any trespass on the rights of the states.

No question is before. us as to the apPlicability of the statute to contracts of
sailors for service wholly within the state. We need not determine whether
one who contracts to serve on a steamboat between New York and Albany,
or between any two places within the limits of a state, can avail himself of
the privileges of this Ipgislation, for the services contracted for in this case
were to be performed beyond the limits of any single state and in an ocean
voyage."

The expression of the court that "contracts with sailors for their
services are exceptional in their character, and may be subjected to
special restrictions for the purpose of securing the full and safe carry~

ing on of commerce on the water" must be understood to refer solely
to the propriety of the legislation and not the power, for no one will
contend now that the commerce clause of the Constitution grants
greater power to Congress over the commerCe carried on by water
than over that transported by land.

That very question was before the court in Re Debs, 158 U. S.
564, 589, 15 Sup. Ct. 900, 908 (39 L. Ed. 1092), and the court there
said:

"It is said that the jurisdiction heretofore exercised by the national govern
ment over highways has been in respect to waterways-the natural highways
of the country-and not over artificial highways such as railroads; but the
occasion for the exercise by Congress of its jurisdiction over the latter is of
recent date."

And, after discussing the subject fully, the court concludes, on page
591 of 158 U. S., page 909 of 15 Sup. Ct. (39 L. Ed. 1092) :

"'l'he Constitution has not changed. The power is the same. But it operates
to-day upon modes of interstate commerce unknown to the fathers, and it will
opprate with equal force upon any new modes of such commerce which the fu
ture may develop."

In the Lottery Cases, 188 U. S. 321, 356, 23 Sup. Ct. 321, 327 (47
L. Ed. 492), Mr. Justice Harlan said:

"In this connection it must not be forgotten that the power of Congress
to regulate commerce among the states is plenary, is complete in itself, and is
subject to no limitations except as may he found in the Constitution."

And in Addyston Pipe & Steel Co. v. United States, 175 U. S.
211, 229, 20 Sup. Ct. 96 (44 L. Ed. 136), the same objection was made
that the Sherman anti-trust act of July 2, 1890, was an interference
with the rights to contract, but was by the court overruled.

In White's Bank v. Smith, 74 U. S. 646, 19 L. Ed. 211, the act of
July 29, 1850, providing for the recording of vessels, was sustained
as a proper exercise of the powers of Congress under the commerce
clause of the Constitution. And so was the limited liability act of Con
gress sustained in Providence, etc., Co. v. Hill Mfg. Co., 109 U. S.
578, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038, and in United States v.
Boston & Albany Railway (D. C.) 15 Fed. 209, section 4386 of the
Revised Statutes, regulating the transportation of live stock, was sus
tained under the commerce clause.

In United States v. Freight Association, 166 U. S. 290, 312, 17
pup. Ct. 540,548 (41 L. Ed. 1007), the court say:
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"Railroad companies are instruments of commerce, and their business Is
commerce itself. State Freight Tax Case, 15 Wall. (D. 8,) 232, 275, 21 L. Ed.
146; Telegraph Co. v. Texas, 105 D. S. 460, 464, 26 L. Ed. 1067. An act which
prohlblts the making of every contract, etc., in restraint of trade or commerce
among the several states, would seem to cover by such language a contract
between Competing railroads, and relating to traffic rates for the transporta
tion of articles of commerce between the states, provided such contract by its
direct effect produces a restraint of trade ol'commerce."

These authorities clearly sustain the power of Congress under
the commerce clause of the Constitution to legislate for the safety and
protection of employes engaged in interstate commerce, whether the
transportation be by water or land.

2. Does the act also regulate intrastate commerce, and, if so, is the
latter so inseparably connected with the otller as to ccnckmn the
entire act? Assuming, but not deciding, that the act is broad enough
to include all servants of a common carrier engaged in interst'lte trade,
including those employed solely in transport ti::m within one state
and others not employed in transportation at all, the main question
is whether it is not separable so as to be valid when invoked by one
actually employed in interstate traffic, as the plaintiff alleges in his
complaint he was at the time of the injury.

The authorities relied upon by learned counsel for the defendant
to sustain their contentions are United States v. Reese, 92 U. S. 214,
23 L. Ed. 563; Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550;
United States v. Harris, 106 U. S. 629, 1 Sup. C1. 601, 27 L. Ed. 2rJO;
Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 763. 32 L. Ed.
766; and the Virginia Coupon Cases, 114 U. S. 270, 5 Sup. Ct. 903,
962, 29 L. Ed. 185.

A careful examination of the first four cases will show that the acts
construed and declared invalid in those cas"s were all penal statutes,
and that the court laid great stress on that fact.

In United States v. Reese, which was an indictment under the na
tional election laws, the court say:

"\Ve are, therefore. directly called upon to decide whether a penal statute,"
etc., page 221 of 92 D. S. (23 L. Ed. G(3).

In the Trade-Mark Cases the parties were indicted for violation of
the trade-mark statute. In that case, in answer to the contention of
the counsel for the government. that as Congress ha~l power to regu
late trade-marks used in commerce with foreign nations and among
the several states, these statutes .should be held valid in that class of
cases, if no further, the court said:
, "To this there are two objections: First, the indictments In these cases do

not show that the trade-marks. which are wrongfully used were trade-inarl;:s
used in that k'ind of commerce. Secondly, while it may be true that when
one part of a statute Is valid and constitutional, and another part is uncon
stitutional and void, the court may enforce the valid part where they are dis
tinctly separable so that each .can stand alone, it Is n.ot within the judicial
province to give to the words used by Congress a narrower meaning than they
are manifestly Intended to bear In order that crimes may be punished which
are not described in' language that brings them within the constitutional power
of that body." Page 98 of 100 U. S. (25 L. Ed. 550).

In United States v. Harris the defendant was indicted under the pro
visions of section 5519 of the Revised Statutes [U. S. Compo St. 1901,
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p. 3714], and the court followed the rule announced in United States
v. Reese, citing the excerpt from that case hereinbefore set out as the
reason for its conclusions.

Baldwin v. Franks was also a criminal case for violation of section
5519, Rev. St., the statute declared unconstitutirmal in the Harris
Case, the court saying on the subject of separability:

"I'h;'; statute, considered as a statute punishing conspiracies in a state, is
not of that character, for in that connection it has no parts within the mean
ing of the rule. 'Vhether it is separable, so that it can be enforced in a ter
ritory, though not in a state, is quite another question, and one we are not
now called on to decide." Page 685 of 120 U. S., page 659 of 7 Snp. Ct. (32
L. Ed. 766).

In that case, the court, in distinguishing Packet Co. v. Keokuk,
95 U. S. 80, 24 L. Ed. 377, said:

"That was not a penal statute, but only a city orllinance regulating wharf
age, and the suit was civil In its natnre." Page 688 of 120 U. S., page (j61 of
7 Sup. Ct. (32 L. Ed. 7(6).

That the employers' liability act is a remedial and not a penal act
must be deemed to have been settled by Johnson v. Southern Pacific
Railway Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed..363.

The only other case cited is the Virginia Coupon Cases. Those were
civil actions arising out of the bond legislation of that state. The vari
ous acts before the court in that case were, as s'lid by the court, "but
a single scheme, the undisguised object of vvhich is to enable the state
to rid itself of a considerable p:rtion of its p:.lblic debt and to place
the remainder on terms to suit its own convenience, without regard to
the obligation it owes to its creditors"; and the court held:

"The scheme of the whole is indivisible. It cannot be separated into parts.
It must stand or fall together. Tile snbstantive part of it, whieh forbids the
tax collector to rec-eive coupons in payment of taxes, as we have already de
clared, as, indeed, on all sides is admitted. cannot stand, because it is not
consistent with the Constitution. 'l'hat which is merely auxiliary to the main
design must also fall with the principal of which it is merely an ineident."
Page 304 of 114 U. S., page 921 of 5 Sup. Ct. (29 L. Ed. 185).

The correctness of that decision upon the facts is unassailable, as
it is based upon the well-settled rule- that a st ltLlte in part unconsti
tutional, if the provisions are so mutually conEecte,1 with and de
pendent on each other as conditions, considerations, or compensations
for each other as to warrant a belief that the Legislature intended them
as a whole, and if all could not be carried into effect, the Legislature
would not pass the residue independently, then if some parts are un
constitutional, all the provisions which are dependent, conditional,
or connected must fall with them. Allen v. Lcuisiana, 103 U. S. 80,
26 L. Ed. 318. But it is equally well settled that if a part of a statute
is unconstitutional the remainder is not void unless all the provisions
are connected in the subject-matter, dependent on each other, operating
together with the same· purpose, or otherwise connected together in
meaning that it cannot be presumed that the Legislature would have
passed on~ without the other. Packer Co. v. Keokuk, 95 U. S. 80, 24
L. Ed. 377; Tiernan v. Rinker, 102U. S. 123, 26 L. Eel. 103; Unity
v. Burrage, 103 U. S. 447, 26 L. Ed. 405; Railroad CO. Y. Schutte,

151 F.-34
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103 U. S. 118, 142, 26 L. Ed: 327; McCulloughv. Virginia, 172 U.
S. 102, 112, 19 Sup. Ct. 134, 43 L. Ed. 382. .

In McCullough v. Virginia, the court, in passing upon this question,
declared the true rule to be:

"It is elementary law that every statute is to be read in the light of the
Constitution. However broad and general its language, it cannot be inter
preted as extending beyond those matters which it was within the constiiu
tional power of the Legislature to reach. It is the same rule which obtains in
the Interpretation of any private contract between individuals. That, what
ever may be its words, is always to be construed in the light of the statute of
the law then in force, of the circumstances and conditions of tIie parties. So,
although general language was introduced into the statute of 1871, it is not
to be read as reaching to matters in- respect to which the Legislature had no
constitutional power, but only as to those matters within its control."

In Railroad Co. v. Schutte the court said:
"Under these circumstances, etc., the striking out is not necessarily by

erasing words, but it may be by disregarding the unconstitutional provision and
reading the statute as if the provision was not there." Page 143 of 103 U. S.
(26 L. Ed. 327).

Applying these rules to the act before the court, is there any room
for the presumption that Congress would not have passed the act
unless it could be applied to all employes, including those not engaged
on trains employed in interstate transportation or not engaged in trans
portation at all? If the act itself is ambiguous on that subject, refer
ence to the title will at once remove it. That title is, "An Act Relating
to Liability of Common Carriers in the District of Columbia and
Territories and Common Carriers Engaged in Commerce between the
States and Foreign Nations." That in cases of this kind the title of
the act, as well as the circumstances surrounding its enactment, as ex
hibited in public documents, may be referred to, is well settled. Coo
saw Mining Co. v. South Carolina, 144 U. S. 550, 563, 12 Sup. Ct.
689, 36 L. Ed. 537; Johnson v. Southern Pacific Railway Co., 196
U. S. 1, 19, 25 Sup. Ct. 158, 49 L. Ed. 363; Petri v. Creelman Lumber
Co., 199 U. S. 487, 495, 26 Sup. Ct. 133, 50 L. Ed. 281; ~Ellard v.
Roberts, 202 U. S. 429, 437, 26 Sup. Ct. 674, 50 L. Ed. 1090.

In Millard v. Roberts the court say:
"The titles of the acts are the best brief summary of their purposes."

Another rule of law applicable to the case at bar is that courts will
not listen to an objection made to the constitutionality of an act by
a party whose right it does not affect in the particular case on trial,
and who has, therefore, no interest in defeating it. Supervisors v.
Stanley, 105 U. S. 305, 311,26 L. Ed. 1044; In re Garnett, 141 U. S.
1, 12, 141 U. S. 1, 35 L.Ed. 631; Clark v. Kansas City, 176 U. S.
114, 118, 20 Sup. Ct. 284, 44 L. Ed. 392; Patterson v. Bark Eudora,
190 U. S. 169, 176, 23 Sup. Ct. 821, 47 L. Ed. 1002. Missouri v.
Dockery, 191 U. S. 170, 24 Sup. Ct. 53, 48 L. Ed. 133.

In Clark v. Kansas City the court approved the ruling of the Su
preme Court of Kansas that "a court will not listen t6 an objection
made to the constitutionality of an act by a party whose right it does
not affect, and who has, therefore, no interest in defeating it"; the
court saying:
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"We concur In this view, and it would be difficult to add anything to its ex·
pression."

In Re Garnett it was held that:
"It is unnecessary to inquire whether the section is valid as to all kinds of

vessels nallled in it; if it is valid as to the kind to which the steamboat Katie
belongs, it is sutlicient for the purpose of this case."

In Patterson v. Bark Eudora, Mr. Justice Brewer said:
"\Ve lleed not determine whether one who contracts to serve on a steamboat

~Jtween New York and Albany, or between any two !llaces within the limits of a
state, can avail himself of the privileges of this legislation, for the services
contracted for in this case were to be performed beyond the limits of any single
state and in an ocean voyage."

So, as stated by Judge Cooley:
"A legislative act may be entirely valid as to some dasses ot cases and

clearly void as to oth"rs. * * * If there are any exceptions to this rule,
they must be cases only where it is evident from a contemplation of the stat
ute and of the purpose to be aecompli,hed by it that it would llOt have been
passed at all exeept as an entirety, and that the general purpose of the Legis·
lature will be defeutpd if it shall be be'd valid as to SOllle classes and void
as to others." Cooley Const. Lim. p. 2;-;0 (7th Ed.).

So in the case at bar the injury suffered by the plaintiff, as alleged
in the complaint, was while he was engaged in labor performed on a
train engaged in interstate commerce, and therefore brings this case
within the foregoing rules of law.

For these reasons, I am of the opinion that the act is constitutional.

CARTER v. SEABOARD AIR LINE RY. CO.

(District Court, E. D. Virginia. January 24, 1907.)

COLUSION-TUG WITH Tow AND SMALL BOAT-NEGLIGENT NAVIGATION IN
HARD OR.

A collision in the harbor of Norfolk, Va., in the daytime between a bat·
teau rowed by two persons and a barge in tow on the side of a tug, in
which one of the per~ons in the batteau was drowned, held to have resulted
from the combined fault of those in charge of both vessels, those in the
batteau for failing to give proper care and attention to the movements of
other vessels in the harbor, and those in the tug in proceeding at too high
a speed, unnecessarily close to the ends of the piers, and in failing to keep
an eflicient lookout.

In Admiralty. Suit to recover for loss of life in collision.
Riddleberger & Roper, for libelant.
Goodrich Hatton, for respondent.

WADDILL, District Judge. On the 7th of July, 1906, about 4 :15
o'clock in the evening, Sam Carter, son of Jefferson Carter, a young
man 19 years of age, while passing up the Elizabeth river in a batteau,
which was being rowed by him with one oar, and sculled by a com
panion, Isaac Austin, a boy about 16 years of age, was drowned as the
result of a collision between the batteau and one of the defendant com
pany's house barges used in and about the harbor of Norfolk for the
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transporting of its freight, in tow of respondent's tug Dorothea. The
accident occurred between the Nlerchants' & Miners' Pier and that of
the Olel Bay Line, in the Elizabeth river, as the boys were proceeding
up the river from the vessel to which they belongeel, anchored on the
Atlantic City flats, to the Roanoke Dock; and the tug and tow were
proceeeling from Southgate's \iVharf, immediately above the Olel Bay
Line Wharf, down to the New York, Philadelphia & ~orfolk Railroad
Company's pier, immediately below the Merchants' & Miners' vVharf,
to discharge freight at the latter place. The batteau in question was
a small flat-bottomed boat, with a pointed bow and square at the stern,
and of nearly triangular shape, some 18 feet in length, used as an
oyster boat, capable of carrying some 48 bushels of oysters. The
Dorothea was a steam tug of some 79 tons gross. The tug's tow con
sisted of a house barge about 100 feet in length and 40 feet in width;
the house being some eight feet above the deck, and at the time of
the collision tied on the port side of the tug, her stern about 20 feet
aft of the barge's bow.

The libelant insists that the tug and tow was navigating in too close
proximity to the piers in the harbor, and proceeding at an excessive
rate of speed for such service, and that the tug and barge were each
without a lookout, or sufficient lookout, at the time of the occurrence,
and, in addition, at the moment of the collision that the tow swerved
from its course, running still closer into the shore, and negligently
and carelessly ran into and over the batteau. The respondent, on the
other hand, says that the accident was the result of the negligent navi
gation of the batteau along the front of the piers in the river, without
taking proper care and precaution to observe the movements of other
vessels in the locality, and especially that the same was caused by rea
son of those in charge of the navigation carelessly and recklessly row
ing the batteau from and behind the Merchants' & Miners' Pier and
a barge tied thereto, and crossing the course of the approaching barge
and tug at a time that it was too late for them to avoid the collision.
A large number of witnesses were examined before the court upon
the issues thus joined between the parties, and no good will be attained
by a general discussion of the testimonv further than to sav that the
same has been fully and carefully cons(dered, and that the ~onfJict as
to many of the material facts is irreconcilable. The conclusion reached
by the court upon the whole case is that the collision came about. and
could not well have happened except, from the combined negligence
of those in charge of the batteau and the navigators of the tug and
tow.

The evidence in the estimation of the court does not sustain the re
spondent's contention that the battcau suddenly emerged from behind
the barge lying at the Merchants' & Miners' Pier, which extended as
claimed by them out beyond the pier. It does, however, show that the
two boys in charge of the batteau were negligently navigating the same.
in that they were not taking proper care and caution to look out for
and observe the approach of other vessels lawfully in the harbor. It
also clearly appears that the tug and tow on the same occasion were
guilty of negligence which directly contributed to the accident, in that
they were proceeding in too close proximity to the piers and vessels
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lying thereat at the speed they were then going-, and that they were
navigating without any, or, if any, certainly without a sufficient look
out at the time. No claim is made that either the tug or barge had
any person whose special duty it was to act as lookout. At the time
of the accident only the master, mate, and deck hand were on deck
engaged in navigating the tug and barge-the master at the wheel,
and the mate and deck hand engaged one in getting- in the forward
line, and the other the after line, after leaving Southgate's
\Vharf. The only pretense of a lookout was that a freight or tally
clerk upon the barge, whose business it was to receive and dis
charge the freight and keep proper record thereof, acted as such.
1'he master of the tug says he asked this clerk to act as lookout
while passing from one wharf to the other, and the clerk claims
that he did so act, and says that upon the Dorothea's casting off
her lines and straightening out for the change of wharves he left
the middle of the barge and took his position upon the forward deck
or apron in front of the house, with the view of acting as lookout, but
that he never saw the batteau until it came out from behind the barge
lying at the Merchants' & yIiners' \Vharf, some 15 or 20 feet away
from him. No other witness seems to have seen him on the forward
end of the barge, on the apron or in front of the house, though large
numbers of them were examined, who were in a position easily to
have seen him, except the captain of the tug hoat, who says that from
his pilot house on the tug he could see through a side door of the barge
out to its front, and that he saw the clerk there. The overwhelming
preponderance of the evidence is to the effect, assuming this clerk to
have been a suitable lookout at all, that he was not on the forward end
or apron of the barge, certainly in time to have averted the accident,
and the evidence likewise strongly tends to show that that was not the
best and usual place on barges of that character for him to have
been located as lookout, because of his inability to promptly see and
communicate with the navigator on the tug. The court's view of the
evidence in this respect is, and it reconciles much of the conflict as to
the presence of the lookout, that he caine to the front, having likely
been detained by his other duties for a moment on leaving Southgate's
\Vharf, at a time when it was too late to see and observe the batteau,
and therefore avoid the collision. The distance was very short from
Southgate's Wharf to that of the New York, Phildelphii & Norfolk,
some 800 feet, and the collision took place certainly not over half of
the distance on the trip, and the slightest delay in going to the front
would account for his not seeing the batteau sooner. Certain it is,
if he had been in front as he claims, he could and would have seen the
batteau, and could easily have avoided the collision. It was the duty
of the tug, she being in a position not to observe and see objects ahead
of her tow, at least to have a person competent in all respects placed in
the best possible position to see, to the end that the move111e11ts of the
tug could be promptly controlled while navigating the harbor. Con
fessedly no lookout was on the bow of the tug, and but scant precau
tion, if any; was taken to have anyone properly stationed as lookout
in connection either with the tug or tow. City of Philadelphia v.
Gavagnin, 62 Fed. 617, 619, 10 C. C. A. 552. The duty to keep a look-
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~)llt is a positive .one, and must be discharged, and no chances taken
m respect to the same, and this is especially true where those in charge
of the tug's navigation are engaged in the movements of vessels such
as this house barge, which is larger than the tug, and obstructs her
view from objects ahead.

The respondent's contention is that at the time of the accident they
were navigating within 15 or 20 feet from the end of the barge lying
at the Merchants' & Miners' Pier. This likewise in the judgment of
the ~ourt was negligence, having regard to the speed they were going,
admItted to be about 2)/z knots an hour, with the then conditions pre
vailing in the harbor. There was no reason why the tug and tow
should not have kept at a greater distance from the piers, as there was
ample room in the harbor, and no weather or other conditions making
it necessary for them to keep so close in shore. The Relief, Fed. Cas.
No. 11,693; The Sampson, Fed. Cas. No. 12,280; Greenman et al. v.
Str. Narragansett, 4 Fed. (D. C.) 244,256; The Owego, 71 Fed. (D.
C.) 537, 542. Whether the tug and tow swerved out of their course
in shore, at and about the time of the accident, is immaterial, though
the evidence strongly tends to support libelant's contention in this
respect, in view of the fact that it was about the time to make a change
of course to get to the pier to which she was proceeding.

It follows from what has been said that the collision occurred as the
result of the combined negligence of those navigating the batteau and
the tug and tow, and for the loss arising therefrom the damag-e should
be divided between the libelant and respondent. The Job T. '\Tilson
(D. C.) 84 Fed, 207. This brings us to the question of the amount to
be awarded, and in this case, as is usual, it is not free from difficulty.
The deceased was 19 years old, earned between $25 and $30 per
month, was of good habits and character, and evidently a worthy and
respectable young colored man, and for whose loss of life the sum of
$3,000 would seem to be just and reasonable, and a decree, therefore,
may be entered against the respondent for one-half of that sum.

UNITED STATES v. UNITED STATES E'IDELITY & GUARAN~rY CO.

(Circuit Court, D. Maryland. January 29, 1907.)

1. UNITED STATES-BoNDS GIVEN BY CONTRAOTORS-CONSTRUCTION.
. An express provision by Congress as to the construction and effect to

be given to bonds executed to the United States cannot be defeated by
the courts upon considerations applicable to agreements improvidently
made between individuals, nor by the practice of department officials,
through mistake or otherwise, to give such bonds a different construction.

2. POST O}'FICE-BoNDS OF BIDDERS FOR MAIL-OARRYING OONTRACTS-DAMAGES
FOR BREACH.

The surety on the bond of a bidder for a contract· for carrying the
mails on default by the principal is liable for the full sum mentioned as
the penalty of the bond without regard to the actual damages sustained
by the United States, where the bond, although in the usual form, re
cites that it is given pursuant to Act June 23, 1874, 18 Stat. 235, c. 456.
§ 245 [U. S. Compo St. 1901, p. 2695] and "subject to all the terms, con
ditions, and remedies thereon in said act provided"; one of its provisions
being that in case of default by a. bidder "he and his sureties shall be
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liable for the amount of said bond as liquidated damages to be recovered
in an action of debt on said bond."

At Law. Action on bond gIVen by an accepted bidder for carrying
the mails. Tried by agreement before the court without a jury.

MORRIS, District Judge. The controversy in this case is whether
the surety now sued is liable for the whole sum for which it became
bound, or only for the actual money damage which the United States
suffered by reason of the failure of the principals to perform their
contract. The sum for which the defendant as surety became bound
was $3,000. The amount paid out by the United States as the excess
in cost by reason of the failure of the bidder to perform his con
tract was $2,010, not including any expense for telegrams, stationary,
and clerk hire, which it is agreed may be estimated at not exceed
ing $10.

The facts being agreed upon there is only the question of law as to
whether the $3,000 for which the surety became bound is to be re
garded as a penalty or as a liquidated sum which may be exacted by
the United States upon a breach without reference to the actual damage
suffered by the nonperformance. The bond is as follows:

"Know all men by these presents that .John Morgan and sons of Ukiah,
in the state of California, principal, and the United States Fidelity & Guaranty
Company, a corporation of Baltimore, Mti., as sureties are held and firmly
bound unto the United States of America in the just and full sum of $3,000,
lawful money of the United States, to be paid to the said United States of
America, or to its duly appointed or authorized officer or officers. to the pay
ment of which well and truly to be made and done, we bind ourselves, our
heirs, executors, administrators, successors, anti assigns, jointly and severally,
firmly by these presents. Whereas, by an act of Congress, approved June 23,
1874, entitled 'An act making appropriations for the service of the Post Office
Department for the fiscal year ending ,Tune 30, 1875, and for other purposes,'
it is provided, 'that every proposal for carrying the mail shall be accompanied
by the bond of the bidder with sureties approved by a postmaster,' in pursu
ancE' whE'reof and in compliance with the provisions of said law this bond is
made and executed subject to all the terms, conditions, and remedies thereon
in said act provided and prescribed, to accompany the aforegoing and annexed
proposal of the said .John Morgan and sons, bidtier: Now, the condition of
the said obligation is such, that if the said bidder, as aforesnid, shall within
f:uch time after his bid is accepted llS the Postmaster General has prescribed
in said advertisement, to wit, within 60 days from the date of acceptance
of the bid enter into a contract with the United States of America, with good
llnd sufficient sureties to be approv:o>d by the Postmaster General to perform
the service proposed in his said bid, and further shall perform said service
according to his contract, then this obligation shall be void, otherwise to
be in fnll force and obligation in law."

It thus appears that the bond, although in the customary form, under
which there would be no question that the amount recoverable for a
breach would be the actual money damage suffered by the United
States, recites that the bond is made and executed in compliance with
the provisions of the act of Congress approved June 23, 1874, and
that the bond is made and executed, subject to all the terms, con
ditions, and remedies thereon in the said act provided and prescribed.
It is conceded that these recitals have the effect of reading into the
bond the provision of the said act of Congress, which is as follows:
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"Section 245. That every proposal for carrying the mail shall be accompanied
by the bond of the bidder with sureties approved by a postmaster in a sum to
be designated by the Postmaster General in the advertisement of each route;
to which bond a condition shaH be annexed. that if the said bidder, sbaH
witbin .sucb time after his bid is accepted as the Postmaster General shall
prescribe, enter into a contract with the United States of America, with good
and sutlicient sureties, to be approved by the Postmaster General, to perform
the service proposed in tbe said bid and further that he shall perform the
said service according to his contract, then the said obligation to be void,
otherwise to be in full force and obligation in law; and in case of failure
of any bidder to enter into such contract to perform tbe service, or, baving
executed a contract, in case of failure to perform the service according to
bis contract, he and bis sureties shall be liable for the amount of said bond
as liquidated damages, to be recovered in au action of debt on said bond."
Act June 23, 1874, c. 456, 18 Stat. 235 [U. S. Compo St. 1901, p. 2695].

This section being imported into the bond it results that under this
law enacted by Congress the bond is to be read as if it in so many
words provided that upon default the bidder and his sureties should
be liable for the amount of the bond as liquidated damages. The
meaning of the words "liquidated damages" is of well-understood and
recognized significance. These words are used in reference to the
breach of a contract or the nonperformance of a duty as expressing
a fixed sum which is agreed upon between the parties as the ascertained
damage which the one is to receive and the other to pay because of
the default. It is quite true that when the obligation is expressed in
the customary form of a bond, the amount recoverable is the damage
actually sustained. But as the words "liquidated damages" have a
"vell-known meaning and are used to distinguish a specific sum agreed
upon by the parties to be paid in case of default from a penal sum
construed as intended only to secure the actual damage, it cannot be
justly said that the words "liquidated damages" were used by Congress
\vithout intending what the words import.

It cannot be maintained that the clear legislative will is not to be
obeyed, and that what is prescribed by an act of Congress is to be
overridden by the courts. It is within the legislative power to say
that a deed to A. shall convey to him only a life estate, or that it
shall be equivalent to a deed to him, his heirs, and assigns and con
vey a fee-simple estate without words of inheritance; and so it is
within the power of Congress to enact that in a bond in usual form
given to the United States by a contractor for carrying the mail the
sum mentioned as the penalty of the bond shall be recoverable upon a
breach of the bond as liquidated damages, that is to say, as a fixed,
agreed sum to be paid without regard to the actual damage, for that
is the meaning of "liquidated damages."

It is strongly argued on behalf of the defendant that the use of the
words "liquidated damages" is not in ordinary cases conclusive but
that the courts \",ill, notwithstanding the use of these words, construe
the obligation otherwise if satisfied from the whole transaction that
the -intention of the parties was to secure compensation in a case where
compensation could be reasonably ascertained. In such cases the
courts have'refused to give force to the language used because they
held that the language used was not applicable to the transaction;
not because there was any doubt as to its meaning, but because the
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courts held that a contrary intention was derivable from other ele
ments of the transaction to which the agreement related. And as the
courts are always reluctant to enforce a forfeiture they have held that,
notwithstanding the use of the words "liquidated damages," the par
ties to the agreement did not mean what they said when other parts
of their agreement were not consistent with that meaning. But this
rule of construction can have, in my opinion, no application to an act
of Congress. It is obvious that Congress has the power to enact that
for a breach of a contract with the United States the party in default
shall forfeit and pay a fixed sum as liquidated damages, and when it
has so enacted it is not open to say that the transaction is not one in
which liquidated damages were within the intention of the parties. It
being within the power of the legislative body to enact what the rule
of law shall be with respect to bonds to the United States, when it has
prescribed the rule its will is not to be defeated by considerations appli
cable to agreements improvidently made between individuals, for that
would be in contravention of legislative will. Clark v. Barnard, 108
U. S. 436-457, 458, 2 Sup. Ct. 878, 27 L. Ed. 780; U. S. v. Diecker
hoff, 202 U. S. 302-313, 26 Sup. Ct. 604,50 L. Ed. 10n.

Evidence was introduced by the defendant, subject to exception,
to show that ever since the enactment of the law of June 23, 18";14, up
to the date of the bond now in suit, now more than a quarter of a cen
tury, it had been the invariable practice of the officials of the Post
Office Department in dealing with the sureties on such bonds to accept
in settlement of the surety's liability the actual damage as full compen
sation. This was no doubt a wise and just dealing with sureties, and
it may have had the effect of leading the surety on this bond to expect
that it would be so dealt with; but the course of dealing by officials
of the government, however fair and reasonable, cannot work a change
in the clear meaning of an act of Congress. Even a settlement made
by officers of the government under a misapprehension of the law is
not binding, as the government is not bound bv the mist'lkes of its
officers, whether of la\v or fact. McElrath v. U. S., 102 U. S. 426-441.
26 L. Ed. 189; U. S. v. Burchard, 125 U. S. 176-180, 8 Sup. Ct. 832,
31 L. Ed. 662; Wisconsin Central R. R. v. U. S., 164 U. S. HJO-207',
17 Sup. Ct. 45, 41 L. Ed. 399.

Verdict and judgment will be entered in favor of the United States
for the amount of the bond.

PHILADELPHIA TRANRP0R'J'\'I'TON & LTGl'T'I'ERAGE CO. v. PENN
SyLVANIA R. CO. et at

(District Court, E. D. Pennsylvania. February 21, Hl07.)

Ko. 52.

(lQI,LISION-Tow AND VESSEL AT 'VIIARF-FAULT OF TUG.
The injury of a lighter, which was the outside vessel in the front tier of

a tow, by collision with a schooner lying at wharf, held, Oll the evidence,
due to the fault of the tug in keeping too close to the wharf and not to
a collision between the boat on the other side of the tow and a meeting
tow.
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In Admiralty. Suit for collision.

Edward F. Pugh, for libelant.
Sharswood Brinton, for Pennsylvania R. Co.
James F. Campbell, for Philadelphia & R. Ry. Co.

HOLLAND, District Judge. At 10 o'clock p. m., April 17, 1902,
Lighter No. 15, belonging to libelant, was taken in tow at Liberty
Light, in New York, by the tug Overbrook, belonging to the Penn
sylvania Railroad Company, for a voyage to Philadelphia. She was
of scow build, with square bow and stern, and was laden, on deck
and under deck, with cast-iron sugar fillers. The tow was made up
with Lighter No. 15, the outside boat on the starboard side of the first
tier of four. There were about 47 boats in the tow, which was about
700 feet long; some of them loaded, but most of them light. In order
that this tow or flotilla could be managed, it was necessary to have the
assistance of other smaller tugs to steer it, and the Overbrook upon
this occasion was assisted in this particular by the small tug Willie.
There were two hawsers thrown out, one from the boat on the port
side, and the other from Lighter No. 15 on the starboard side, of
the front tier, to the tug Overbrook, which had the flotilla in tow.
They were proceeding south against the tide, had passed through Kill
Von KuIl, and entered the northern part of Staten Island Sound op
posite Elizabethport. Along the water's edge at Elizabethport thcrc
are bulkheads, at which the schooner Jamcs D. Dewell was lying on
this night discharging lumber. Her bow was pointing northward, in
close to the bulkhead, and her stcrn some distance out in the strcam.
At this point Staten Island Sound is about 600 feet wide, and it was
the duty of the Overbrook, in charge of the flotilla, to kecp as near
the Jersey shore as the surroundings would permit. In passing" Eliza
bethport, Lighter No. 15 came in contact with the schooner Dewell,
near the lighter's bow, and scraped along to its stern. The lightcr
suffered some damage, and one of the sugar fillers was practically
destroyed. At the time the Overbrook, with her tow, arrived opposite
the schooner Dewell, the tug Ashbollrne, in charge of aflotilla of boats
loaded with coal, which had left Port Reading, N. J., bound for New
York Harbor, four abreast, was towing north with the tide, which was
running very rapidly. As the latter passed Elizabethport it collided
with the tow of the Overbrook. .

There is no dispute in this case about the fact that Lighter No. 15
was damaged, and that one of the sugar fillers was injured. It is
contended, however, by the Pennsylvania Railroad Company that
the damage to Lighter No. 15 was caused by the tow of the Ashbourne
colliding with the Overbrook's flotilla, pushing it over against the
schooner Dewell. On the other hand, the Phihi.delphia & Reading
Railway Company claims that this is not the fact, but that the Over
brook's tow, in approaching Elizabethport, was kept so close to the
Jersey shore that Lighter No. 15 on the starboard side of the front
tier collided with the schooner De,vell, and the damage had already been
done when the Ashbourne's flotilla came in contact with it on the port
side. If the Overbrook kept too close to the Jersey shore, and, as
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:a result, caused Lighter No. 15 to collide with the schooner Dewell,
and the damage was done before the tail end of the Ashbourne's flotilla
had struck it, then, of course, the responsibility for the damage could
not be laid upon the Reading Railway Company. The evidence clearly
establishes that as the Overbrook approached Elizabethport the west
line of the tow was more than 50 feet from the shore, but as it pro
ceeded it drifted in toward the point where the schooner Dewell lay,
and when Lighter No. 15 had arrived at about that point its bow
struck the schooner, which lay at an angle, with its stern out in the
stream, a little aft the bow, and scraped along until the stern of the
schooner and the stern of the lighter were in contact with each other.

The claim on the part of the witnesses for the Pennsylvania Rail
road Company that when Lighter No. 15 arrived opposite the schoon
er there was a space of 15 feet between them, and the Overbrook's
tow was at a standstill, and that the tail end of the north-bound tow
struck a glancing blow on the port side of the Overbrook's tow and
drove it over the 15 feet, crushing Lighter No. 15 into the schooner,
is rather an improbable story, as the Overbrook was pulling on the
tow, sufficiently at least to hold it against the current in the stream,
and it is not likely that a glancing blow, such as described by the
witnesses, could have driven the whole of that aggregation of barges
over against the schooner Dewell, a distance of 15 feet. The evi
dence of the mate on the Dewell and of the captain of Lighter No.
15 establish clearly that the Overbrook's bow was in too close to the
Jersey shore, because it is clear that the bow of Lighter No. 15 first
struck the schooner a little aft the bow and scraped along to the stern,
and the impact received from the Ashbourne's tow did not at all in
,crease the amount of damage already done to the lighter. It may be
true that the north-bound tow had no right to be so far over to the
Jersey side of the channel, but, as it did not result in any injury to
the claimants here, they cannot be held liable for the damage caused
to the lighter by the tug of the Pennsylvania Railroad Company.

Concluding, as we do, that the damage was caused by the negligence
of the Pennsylvania Railroad Company's tug in keeping too close to
the Jersey shore, and that the impact received from the tail end of
the Ashbourne's tow had nothing to do with the cause or extent of
the damage, a decree will be entered in favor of the libelant, and
against the Pennsylvania Railroad Company, respondent; and it is
so ordered.

MURRAY v. STA'l~ LII!'E INS. CO.

(Circuit Court, W. D. Pennsylvania. February 13, ID07.)

~o. 53.

1. INSURANCE-LIFE INSURANCE-NATURE OF CONTRACT.
On payment of the initial premiulIl on a life insurance policy a contract

is created for insurance for the '''hole of the life of the insured, and the
insurer's right to terminate such contract for nonpayment of premiums
is one of forfeiture.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 28, Insurance, § 891.]
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2. 'SAME:.:.-FoRF\>ITURE-EsTOPPEL.
, An insurance compaIly may. by its course of conduct estop itself from

setting up an otherwise good ground for forfeiture of a policy.
[Ed. Note.-:b'or cases in point, see Cent. Dig. vo], 28, lnsurance,§§ 941,

1026-1085.]
3. SAME-FoHFEITURE FOR KoNPAY;,rENT OF PREMIUM-PAYMENT TO AGEST.

A soliciting agent for a life insurance company sold his mother a policy
on'the life of her husband and collected the first premium, which he re
mitted to the company. Although having no authority from the com
pany to do so, he also collected and remitted the second premium. When
the third premium became due he again requested and received payment
of the same, but did not remit the money to the company. Held, that
in an l).ction on the policy it was a qucstion for the jury whether the
beneficiary paid the money in good faith to him as agent of the com
pany, or asher agent to remit the same to the company, and that, upon
their finding on the evidence that the payment was made to him as
agent of the company and that the company's prior conduct was such as
to induce her to believe that he was an agent to collect premiums, it was
estopped from claiming a forfeiture of the policy because of the nonre
ceipt of such premium.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§
948, 957, 10m, 1062.]

At Law. On motion for new trial and for judgment non obstante
veredicto.

vVatterson & Reid, for plaintiff.
Way, Walker & Morris, for defendant.

BUFFINGTON, Circuit Judge. On reflection ,ve find no error in
the instructions given in the charge that on payment of the initial
premium On a life insurance policy, there is a contract for insurance
for the whole of the beneficiary's life, and the insurance company's
right to terminate such contract for nonpayment of premiullls is a
forfeiture. The authorities in support thereof are set forth at length
in Taylor v. Provident Company (C. C.) 13,1 Fed. 932.

We are further of opinion the jury was correctly instructed that
an insurance company may by its course of conduct estop itself from
setting up an otherwise good ground for forfeiture. In Insurance
Company v. Eggleston, 96 U. S. 577, 24 L. Ed. 841, Justice Bradley
said:

"\Ve have recently, in the case of Insurance Company v. Norton, 96 U. S.
234. 24 L. Ed. 689, shown that forfeitures are not favored in the law, and that
courts are always prompt to seize hold of any circumstances that indicate
an eleetion to waive a forfeiture, or an agreement to do so on which the party
has relied and acted. Any agreement, declaration, or course of action on
the part of an insurance company which leads a party insured honestly to
believe that by conforming thereto a forfeiture of his policy will not be in
curred, followed by due conformity on his part, will and ought to estop the
company from insisting upon the forfeiture, though it might be claimed un
der the express letter of the contract. The company is thereby estopped
from enforcing a forfeiture. 'fhe representations, declarations, or acts of
an agent, contrary to the terms of the policy, of course would not be suffi
cient, unless sanctioned by the company itself. Insurance Company v, Mow
ry, 96 U.. S. 544. 24 L,FJd, 674. But where the latter has, by its course 01'
aetion. ratified Such declarations, representations, or acts, the case is very
different."

Now the facts in this case were: John E. Murray was a soliciting
agent of the defendant company, and at its request was licensed by the
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state of Pennsylvania. He solicited ftom his mother, Mary E. Mur
ray, insurance on the life of her husband, took the application for the
policy in suit, received from her the initial premium for six months,
and accounted for it to the company. Although he had no aUil10rity
to collect the premium for ,the next six months, he collected it also
from her, and paid or accounted for it to the company. The third
premium, subject to 30 days' grace, fell due on October 29, 1904.
About the middle of November, Murray again requested and received
payment of the premium from Mrs. Murray, the beneficiary In the
policy. Murray did not pay the money to the company. Upon those
facts we charged as follows:

"Now the first question for :l'ou to determine under the evidence is, did
she actually pay him the $39.90? Did she pay this money in good faith, be
lieving it was a payment to him as agent of the company? In considering
that question you will determine whether the payment was made by her to
him as the agent of the company, or wbether the money was intrusted by her
to him as her son and her agent to transmit and forward it to the company.
This is the first question for you to determine: 'Whether Mrs. Murray paid
this money to her son as agent of the defendant company. or whether shf'
gave the money to bim as her agent, to pay it to the company through the
proper channels? If she paid the money to him as her agent and he failed
to pay it oyer to the company, that would be the end of the case. If she paid
it to him as agent of the company. you then pass on to tbe further question:
Whether the course of dealing between Mrs. Murray and this compaiw in the
payment of the otber premiums was such that the company mish\d or in
Iluced her to believe that he was an agent of the company to receive the
premiums, and thereby misled her into believing that a paYlilent to him was
a payment to an agent of the company on the company's behalf."

vVe do not see how we could have done otherwise. Mrs. JVIurrav
followed the same practice she had before. The company had a~
cepted her money for the second premium; it impliedly approved the
course of its agent, and thereby led her to pay him again. The ver
dict of the jury determines she paid in good faith, that the payment
to young Murray was to the company's agent, and that its prior con
duct was such as to induce her to believe l\,lurrav was an agent to
receive premiums. The language of the Supreme -Court of p'ennsyl
vania in Swan v. 'Watertown Company, 96 Pa. 42, is in principle ap
plicable to the case before us. It was there said:

"Smullen (the subagent) solicited and made out the application, received
the premium, forwarded the same to Brown (the general agent), and the
policy was sent to the applicant. It is a natural inference that he was the
company's ngent. * * * After the applieation was signed by 'ValTen and
taken by the agent, it was changed by inserting the sewing machine and the
answers to three interrogatories respecting title, incumln'ance, and vahw
of the land. This was done by the agent without the Imowledge of eithel'
party to the contract. But if the fraudulent act WHS within the apparpl1t
limits of the agent's emploympnt. altllOugh not within the actual authority
conferred upon him, the prinr'ipal will be liable. TlIe ('ompany invited the
public to deal witb its agent in relation to a branch of its business, and so
long as he is within the apparent scope of the employment intrusted to him
the law will hold the principal liahle for his acts and charge it with hi:-;
knowledge. whether the fraud is upon itself or third persons, to the extent
the tort affects third persons. This is hnt a practkal applicHtion of the wPiI
reeognized rule that, where one of two parties must suft'er loss by reason of
the fraud of an unfaithful agent, it must be the company and not the inno
cent assured. Massachusetts Life Insurance Company, v. Eshelman, 30 Ohio
St. 647."
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Convinced of our duty to submit these facts to the jury, believing
their verdict was warranted by the evidence and satisfied the result
of this trial is just, we refuse the motion of the defendant for a new
trial and for judgment non obstante veredicto, and direct the clerk
to enter judgment in favor of the plaintiff.

In re. E. S. ~mE]]L]]R & CO.

(District Court, D. Connecticut. March 21, 1907.)

No. 1,145.

BANKRUPTCY-ExAMINATION OF 'VITNESS RESPECTING ACTS OR PROPERTY OF
BANKRUPT-PRODUCTION OF DOCUMENTS.

On the examination of the president ofa bank, under Bankr. Act July
1, 1898, c. 541, § 21a, 30 Stat. 552 [U. S. Compo St. 1901, p. 3431], with
respect to the "acts, conduct or property" of a bankrupt corporation, in
aid of a suit brought by the trustee against such bank, the witness can
not be compelled to produce a private memorandum book of his own, which
contains nothing respecting transactions with the bankrupt except wbat
has been transcribed from the books of the bank, and would be useful
to the trustee only as an index or gUide to facilitate tbe tracing of the
transactions through such books.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §
406.]

In Bankruptcy. In re order of commitment for contempt. On
certificate from referee.

Seymour C. Loomis, for trustee.
Tohn K. Beach, for respondents.

PLATT, District Judge. It appears that a hearing was in progress
before the referee, 111 which, under section 21 a of the Bankruptcy Act
( Act July 1, 1898, c. 541, 30 Stat. 552 [D. S. Compo St. 1901, p. 3431]),
Mr. Leete, president of the Mechanics' National Bank of New Haven,
was being examined as to the doings of his bank so far as they affected
the "acts, conduct or property" of the bankrupt. The examination was
conducted by the trustee of the estate to obtain, if possible, knowledge
of facts which might guide him in the conduct of a suit in the state
court, brought by him against said bank, in which it was alleged that
on October 1, 1903, and long prior thereto, the present bankrupt was
insolvent; that, from 1895 to 1903, said defendant bank had received
from said the E. S. Wheeler & Co. (the present bankrupt) "at various
times, sums aggregating $2,824.90, as a payment upon an indebtedness
due from said \Vheeler to said defendant"; that these payments "were
made while the said E. S. Wheeler & Co. was insolvent, and in fraud
of the rights of its creditors."

The complaint from which the foregoing quotations are taken was
amended by filing a substituted complaint, which sounds in equity and
is quite elaborate, but in the last analysis comes back to the same
points, charging the defendant with taking certain sums in excess
of 6 per cent. in an unusual way, when the defendant knew, or ought
to have known, that said corporation was insolvent, and applying such
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excess to the payment of an old personal indebtedness of Wheeler's to
the defendant. The examination had disclosed facts which tended
to prove that, during the time mentioned in the state court suit, the
bank had discounted certain paper for the E. S. Wheeler & Co., upon
which the corporation had paid, in addition to the regular 6 per cent.
discount, a further sum of sometimes 1 and sometimes 2 per cent. dis
count, upon certain accounts receivable assigned as collateral, which
extra amount was taken by the bank from the E. S. \Vheeler & Co. and
credited upon the old personal indebtedness of Mr. Wheeler. The
amount of such credits was entered upon a certain demand note given
by said Wheeler to the bank, and showed thereon as $2,896.07. Then
this took place:

"By Mr. Loomis: Q. From what source did you obtain the aggregate
amount of these payments? Ans. From some memorandums that I had. Q.
Have you those with you? Ans. :No, sir. 1\11'. Loomis: I would like those
memorandums."

At a later hearing it appeared that the memoranda were in a book
which the witness had placed in the hands of his counsel, Mr. Stoddard.
The referee ordered the production of the book. The witness, of
course, was subject to the views of his counsel, and Mr. Stoddard, al
though expressing due respect for the referee, preferred to take the
ruling of the court on the matter, and so the matter is before me on the
referee's certificate, suggesting that said Stoddard and Leete be com
mitted for contempt in refusing to obey the referee's order.

The determining fact seems to be to know exactly what that memo
randum book is, and how and why it was made. If it is a book of
original entry belonging to the bank, and contains the only original
evidence as to the various amounts which were deducted from accounts
receivable assigned by E. S. \Vheeler & Co. to the bank as collateral
security upon its notes, then it is clearly a book which will furnish very
important evidence bearing upon the "acts, conduct or property" of
the bankrupt.

At the hearing before me, counsel for the trustee insisted that it is
such a book, and that the referee so certifies, and that I am bound to
accept the findings of fact made by the referee. The relation between
the court and its referees is, I think, pretty well known throughout the
district. It was my good furtune to find faithful, able, and conscien
tious men occupying the positions in the various counties when I came
upon the bench. Their efforts have relieved me from many a weary
hour. I have complimented them privately, and it is a pleasure once
more to indorse them publicly. Mr. Newton presides over a very busy
and important county, and is entitled to an exceptionally cordial in
dorsement, and the same is here placed in enduring form.

Now, let us hark back and discover, if we can, just what the facts
are about that memorandum book. The referee certifies that:

"It appears, from the testimony of Mr. Leete, the memorandum book was
in fact made by the president and cashier of the bank in the course of the
bank's business, and that the entries were made from time to time, as the
payments were made."

That is far short of saying that it is a book of original entry, and
still farther short of saying that it is the only book of original entry;
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and,' too, it is confined to what Mr. Leete had said, and omits entirely
any reference to other testimony. Mr. Stoddard had the book, and
knew what it was. He testified about it, and what he said comes to me
in the certificate:

"Q. Mr. Stoddard, you have the memorandum book which Mr. Leete re
fers to?

"Ans. I have a memorandum book which shows the statement of account
that is also shown on the books that you have examined and that have
been examined by you-a COmpilation and personal account book of :\:11'.
Leete's, where he has gotten the amoutlts together, instead of being separated
and scattered through the books of the bank. It is a personal memorandum of
Mr. Leete's. It does not belong to the bank. It was made by ~Ir. Leete per
sonally, and was his personal property. And it was a memorandum, a mere
mathematical computation, calculation. And it was one that, in my judg
ment, you are not entitled to have. You can get the same information from
the books that you have, except that it wiII involve some work. I have got
that book personally, and, until the court orders me to produce it, I am not
going to produce it."

The book is, then, nothing more nor less than a convenient thing
for the trustee to have in hand, if he desires to follow up each specific
item of the credits made on Mr. 'Wheeler's personal indebtedness. But
why should he follow them up? The details must appear on the books
of the bankrupt, because in the suit brought in the state court the amount
demanded is substantially the same as that disclosed by Mr. Leete on
this examination. It is not possible to see what good purpose can be
subserved by the production of this book. In a certain way it has to do
with the acts, conduct, and property of the bankrupt, but certainly to
no greater extent than has been stated, viz., to furnish a quick guide
to certain facts which, so far as they are important, are already pretty
well understood by the trustee. For such a paltry purpose it cannot
be possible that such serious contention would have arisen. The trus
tee must expect more than is on the surface. If he hopes to find straws
which may serve to show that Mr. Leete, as an officer of the bank,
knew that the corporation was insolvent when the deal was on, it is
my opinion that section 21a cannot be so construed as to furnish the
basis for a right to do so. The party under examination may be
without counsel, and the probing could go to an extent which would
make the hearing look very much like the early inquisitions. In pur
suit of the bankrupt's property, a large latitude should undoubtedly be
permitted, but the case in hand goes much too far. What the bank
knew about the bankrupt's financial condition is beyond the scope of an
inquiry concerning the "acts, conduct or property" of the bankrupt. If
we were authorized to examine the acts and conduct of the bank, it
would be another story. .

It must be evident, from what has been said, that the court does not
think itself justified in taking any action looking toward the commit
ment of Messrs. Leete and Stoddard on the certificate, and that an at
tempt has been made to indicate, in a general way, what the future
conduct of the parties in this matter ought to be.
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UNITED STATIDS v. MEXICAN INTERNATIONAL R. CO.

(Circuit Court of Appeals, Fifth Circuit. January 29, 1907.)

No. 1,482.

1. CUSTOMS DUTIES-RELIQUIDATION.
Under Act June 22, 1874, c. 391, § 21, 18 Stat. 190 [U. S. Compo St. 1901,

p. 1986], which provides that the liquidation and payment of duties after
the expiration of one year from the time of entry shall be final and con
clusive on all parties, in the absence of fraud or protest by the owner,
a collector may reliquldate an entry and _assess Increased duties at any
time before the expiration of a year, although the duties first assessed
have been paid and the goods withdrawn for consumption.

2. SAME-CONCLUSIVENESS-FAILURE TO PROTEST.
A reliquidation of duties by a collector, like an original liquidation, is

conclusive on the owner or importer under Customs Administrative Act
June 10, 1890, c. 407, § 14, 26 Stat. 137 [U. S. Compo St. 1901, p. 1933],
unless notice of objection is given within 10 days.

3. SAME-LIABILITY FOR DUTIES-CONSIGNEE.
Where a railroad company whose line extended across the boundary

between Mexico and the United States, pursuant to authority of Its di
rectors, appointed two agents to receive and enter at a customs port of
the United States all goods Imported by or consigned to the company,
and one of such agents made the declaration on a consular Invoice of
goods as agent of the railroad company, and the other as consignee made
the entry, paid the duty with money of the company, and received the
goods, the company may be held as Importer or consl~ee for an adllitional
duty assessed on a reliquidation, and it was error to direct a verdict for
the company.

In Error to the District Court of the United States for the Western
Dlstrict of Texas.

This action was brought by the United States against the Mexican Interna
tional Railroad Company, a corporation organized under the laws of Connect
icut and operating a railroad in the republic of Mexico and In the state of
Texas, to recover $3,876.60 alleged to be due for duties on the Importation ot
merchandise.

The petition shows that when the goods were first imported they were so
classUl.ed and valued that the duties amounted to only $51.20, which was paid
by F. A. Bonnet with funds of the railroad company; that within 12 months
there was a reliquidation, and the Increased duties were assessed for whicb
the suit was brought.

The answer of the defendant presented the aefense (1) that the classifica
tion first made was correct, and that the duties as then assessed had been
paid, and that the collector had no right, after such payment and the release
of the goods, to make a rellquidation; and (2) that the railrond company
was not the owner of the goods, and was not liable for the duties for whicb
suit was brought.

The case was tried before a jury, and, after evidence had been offered by
both parties, the court instructed the jury to return a verdict for the defend
ant company, and the United States sued out this writ of error, assigning that
the trial court erred in directing the verdict.

A condensed statement of the facts as they appeared when the evidence was
closed Is necessary:

On .Tune 10, 1901, the Mexican International Railroad Company duly con
stituted and appointed. by written power of attorney, Fritz A. Bonnet and
J. N. Shafter its agents and attorneys, for it, and in its name, place, and stead,
to receive and enter at the custom house at the port of Eagle Pass, in the
collection district of Saluria, in the Western district of Texas, any and all
goods, wares, and merchandise thereafter Imported by, or wblf'h mlgbt tbere
after arrive consigned to, the Mexican International Railroad Company, Bon-

151F.-35
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net and Shafter were further authorized by the power of attorney to sign the
name of the Mexican InternatioIlal Railroad Company, to seal and deliver any
bonds required for securing the payment of duties and other charges on any
and all such goods, wares, and merchantlise, and generally to transact at the
custom house at the 110rt of Eagle Pass any and aU customs business in which
the Mexican International Railroad Company might be concerned or inter
ested.

On July 21, 1903, there was received at Gomez Palacios, Mexico, by the
Mexican International Railroad CompanJ', through its agent, George F. Jack
son, for and to be delivered to F. A. Bonnet at I~agle Pass, Tex., a certain shiV
ment, consisting, among other articles, of 19,636 pounds described in the biIl
of lading therefor as "waste."

On July 25, 1903, F. A. Bonnet signed a consular invoice for, among other
things, the said 19,636 pounds of waste, wherein it was stated that the ~ame

was shipped by the Mexican International Railroad Company to the port of
Eagle Pass, Tex., in railroad cars, and to be there entered at the custom
house consigned to J. N. Shafter, which invoice described the 19,636 pounds of
waste as "all waste," and as dutiable at 10 per cent. ad valorem, under para
graph 463 of the tariff act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule N, 30
stat. 151 rUt S. Compo St. 1901, p. 1679]).

Thereafter J. N. Shafter appeared before L. A. :Martin, consul of the United
States at Ciudad Porfirio Diaz, Mexico, and produced the invoice last before
mentioned, signed by Bonnet before the said consul, and declared in writing
in the presence of the consul that entry of the said merchandise was to be
made at the port of Eagle Pass, Tex., in the United States of America; the
consul further making the customary certificate as to the identification of
Shafter and as to the actual market value and wholesale price of thc goods
described in said invoice in the principal markets of the country at the time
of exportation.

At the same time and date, J. N. Shafter made the usual declaration on the
invoice as follows:

"I, J. N. Shafter, customs agent of the Mexican International Railroad Com
pany, do solemnly and truly declare that I am the agent of the merchandise in
the within invoke mentioned and described: Hmt tile said invoice is in all re
spects correct and true, and was made at Cilldnd Porfirio Diaz, whence said
merchandise is to be exported to the United Stah's: that said invoice contains
a true and full statement of the time when, the place where, and the person
from whom the smne was purchased, and the aetual cost thereO'f, and all
charges thereon; that no discounts, bounties, or drawbacks are contained in
said invoice, but such as has been actually allowed thereon; that no differ
ent invoice of the merchandise mentioned in said invoice has been or will
be furnished to anyone; and that the currency in whieh said invoice is made
out is that which was aetually paid for said merchandise. And I fllrtlJer de
clare that it is intended to make entry of said merchandise at the port of
Eagle Pass, Texas, in the United States of America.

"J. N. Shafter.
"Ciudad Porfirio Diaz, Mexico, July 25, 1903."
Said consular invoice was indorsed on the back as follows:
"102 Duplicate. (Purchased.) No. 215. Invoice of 'Vaste & Cotton. To be

entered at Eagle Pass, '.rexas. Name of shipper: Mexican International
Railroad Company.

"Total amount of invoice, $1,404.28. Fee No. ---."
On July 25, 1903, F. A. Bonnet made entry at the United States custom

house at Eagle Pass, Tex., among other articles. of the said 19,636 pounds of
waste, classifying the same as "all waste," dutiable at 10 per cent. ad valo
rem, the amount of duties thereon, as stated in said entry, being $51.20.

Thereafter, on the same day and as part of said entry and under oath,
the said F. A. Bonnet made the usual declaration required by law for en
tries at the custom house, wherein he declared in substance that he was the
consignee 01' the merchandise, to wit, the 19,636 pounds 01' waste described in
the said entry and invoice, etc. He further declared that to the best of his
knowledge and belief J. R. C. Boyer, of Philadelphia, Pa., was the owner 01'
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the said merchandise, and that the invoice exhibited the market value at the
time of exportation to the United States in the principal markets of the coun
try from whence imported, etc.

On July 30, 1903, the said entry of the said 19,686 pounds of waste was, by
the collector of customs at the port of Eagle Pass, liquidated as entered; that
is to say, as of the dutiable value of $512, with a rate of duty of 10 per cent.
ad valorem, and an amount of duty due the United States of $51.20, which
amount of duty on said liquidation as entered, namely, $51.20, was paid by
the said F. A. Bonnet to the collector of customs at the 110rt of };agle Pass.

On :Vlarch 5, 1904, the collector of customs at the port of Eagle Pass reliq
uidated the said entry of the said 19,G86 pounds of waste, classifying tlle same
as "wool waste," under paragraph 3G2 of the tariff act of 1897, and assessed
the duties on the said shipment at the specific duty of 20 cents per pound, mak
ing tlle duties due the United States $3,927.80, less that estimated. and liq
uidated formerly of $51.20, leaving an increase in duties of $3,S7G.GO, and
called upon Mr. Shafter, the customs agent of the ~lexical1 International Rail
road Company, for payment of this increase.

Other evidence was offered relating to the manner of the importation in
question, and as to the usual course of husiness as transaeted between the
railroad company's customs agents and the collector of customs, wllicll will
be referred to in the opinion.

Henrv Terrell and Charles A. Boynton. U. S. Attvs.
Thos: W. Dodd, R. H. Ward, and S. G. Newton; for defendant in

error.

Before PARDEE, )'lcCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge, after making the foregoing statement,
delivered the opinion of the court.

1. The original entry of the merchandise was made July 25, 1903,
and the duties, amounting to $51.20, were paid by the Mexican Inter
national Railroad Company, acting by its customs agent, F. A. Bonnet.
On :'vlarch 5, 1904, within less than one year of the original entry,
the collector reliquidated the entry and assessed the increased duties
to the amount of $3,81G.GO. Section 21 of the act of June 22, 1874
(18 Stat. 190, c. 391 [D. S. Camp. St. 1D01, p. 1986]), provides:

"\Vhenever any goods. wares, and merchandise shall have been entered an(\
passed free of duty and whenever duties upon any imported goods, wares,
and merchandise shalI have been liquidated and paid, and such goods, wares,
and merchandise shall have been delivered to the owner, importer, agent or
eoll~igJlee, such entry and pas~age free of duty and such ~ettl('ment of cluties
l;haII, Clftcr the e.I:pirution of onc 1lear from the time of entry, in the absence
of fraud and in the abspnce of protest by the owner, importer, agent, or con
l;ignee, be final and conclusiye upon all parties."

We have put in italics the phrase bearing directly on the point
uncleI' discussion. Before "the expiration of one year from the time
of entry" the settlement of duties is not conclusive on the government.
Before the expiration of the one year the collector may reliquidate
the assessment, although the duties first assessed have been paid and
the goods withdrawn for consumption. Louisville Pillow Company v.
U. S. (c. C. A.) 144 Fed. 386, 11 Treas. Dec. 509; Protests of Cassel,
146 Fed. 146, 9 Treas. Dec. 422; Beard v. Porter, 124 U. S. 437, 8
Sup. Ct. 556, 31 L. Ed. 492; Neresheimer v. U. S. (C. C.) 7 Treas.
Dec. 3, 131 Fed. 877; Gandolfi v. U. S., 74 Fed. 549, 20 C. C. A. 65.2.

2. Under section 14 of the "Act to simplify the laws in relation to
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the collection of revenues" (Act June 10, 1890, c. 407, 26 Stat. 137 [U.
S. Compo St. 1901, p. 1933]), the decision of the collector as to the rate
and amount of duties chargeable upon imported merchandise is final
and conclusive against all persons interested therein, unless the owner,
importer. consignee, or agent of such merchandise, or the person pay
ing such fees, charges, and exactions other than duties, shall, within 10
days after the ascertainment and liquidation of duties, give notice in
writing to the collector setting forth his objections. Upon such notice
being given, the collector shall transmit the invoice and aU papers
connected therewith to the board of three general appraisers, which
board shall examine and decide the case thus submitted. Act June 10,
1890, c. 407, 26 Stat. 131, 1 Supp. Rev. St. 751 [U. S. Compo St.
1901, p. 1933]. In the case at bar, no notice of dissatisfaction having
been filed within the time prescribed, the reliquidation is final and con
clusive against all parties interested therein. Louisville Pillow Com
pany v. U. S. (C. C. A.) 144 Fed. 386,11 Treas. Dec. 509.

3. The United States contended on the trial that the Mexican In
ternational Railroad Company, on the facts proved, was the consignee
within the meaning of the customs laws. If that contention is sustain
ed, it would be liable for the duties assessed on reliquidation. There
was in evidence a resolution of the board of directors of the railroad
company providing- for the appointment within the several collection
districts of the United States of agents and attorneys, who shall have
authority to receive and enter at the custom houses any and all goods
hereafter imported by the company or which may hereafter arrive
consigned to the company. There was in evidence, also, a power of
attorney, executed by the railroad company. constituting }. N. Shafter
and F. A. Bonnet their agents to receive and enter at the custom house
at the port of Eagle Pass, Tex., all goods imported by or consigned to
the railroad company, and generally to transact customs business of
the railroad company at that port. The consular invoice in evidence
contains the following caption:

"Invoice of 'Waste & Cotton Shipped by the Mexican International Railroad
Oompany to the Port of Eagle PHSS; 'I'exas. in HHilroHd Cars, and to be There
Entered at the Custom House, Consigned to J. N. Shafter.

"F. A. Bonnet."

The indorsement on the invoice shows that it was presented to the
consul by J. N. Shafter. The declaration of the consular invoice
is made by "J. N. Shafter, customs agent of the IVlexican International
Railr01.d Company." He declares that he is the "agent of the mer
chandise in the within invoice," and that it is intended "to make entry
of said merchandise at the port of Eagle Pass, Texas, in the United
States of America." The invoice is indorsed, showing that the "ship
per" is the Mexican International Railroad Company.

The original bill of lading for the goods, which was presented at
the custom house, together with the consular invoice at the time the
entry was made, is made out on an official blank of the Mexican Interna
tional Railroad Company, and shows, under the head of "Marks and
Numbers," the following: "The consignee and destination: F. A.
Bonnet, Eagle Pass." The original entry of the goods was made by
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F. A. Bonnet, who made oath that he was the consignee of the mer
chandise offered for entry. The evidence tends to show that he was
acting as the customs agent of the railroad company. The evidence
of J. N. Shafter in the record shows that he was employed by the
railroad company in 1903. He briefly describes the method of doing
business by himself and the customs department in regard to ship
ments coming to the Mexican International Railroad Company. He
testified that shipments usually come consigned to him (Shafter), and
that the collector in accepting duties requires the signature of the
servant of the employer who pays the duty. The merchandise "is
shipped across the river to a local person at E1gle Pass. In this
case the local person is Bonnet, who is chief clerk in my office, and
that is done for the purpose of completing the recorcls." The evidence
shows that in this case the $51.20 of duties first assessed were paid
by F. A. Bonnet, acting as the agent of the raIlroad company, with
money furnished by the railroad company. The money so paid was
charged on an expense bill, and presumably collectecl with the freight
when the g-oods were withdrawn from the custom house, forwarded
to Phi1ade~)hia, and there delivered to J. R. C. Boyer.

There appears to be some conflict in the written evidence offered.
The United States offered a bill of lading of the goods in question,
in which, under the head of "Marks and Numbers," is the following:
"Consignee and destination: F. A. Bonnet, Eagle Pass." The de
fendant offered a "duplicate" bill of lading of the same date and for
the same goods, on the back of which is the following indorsement:
"Consignee and destination: J. R. C. Boyer, Philadelphia, Pa., via
New Orleans and Morgan Line, ale J. N. Shafter, Eagle Pass." Both
bills of lading were in the Spanish language, but only translations into
English appear in the bill of exception.

It is provided by the first section of the customs administrative act
(Act June 10, 1890, c. 407, 26 Stat. 131 [U. S. Compo St. 1901, p.
1886]) that:

"All merchandise imported into the United StateR shall for the purposes of
this act be deemed and held to be the property of the person to whom the
merchandIse may be consigned. * * *" 26 Stat. 131, :! U. S. Compo St.
1901, p. 200[).

Construing this statute in Baldwin v. U. S., 113 Fed. 217, 218, 51
C. C. A. 17'1, the court held that the government is not called on to
hunt up any ultimate consignee when there is a pnmary consignee to
whom the goods are sent, and who himself presents the invoice, makes
the entry, receives the bill of lading, and gets the goods, thus being
himself their importer. In the ca,e at bar the evidence, to say the
least, tends strongly to show that the Mexican International Railroad
Company, through its authorized agent, was the consignee of the
g·oocls. F. A. Bonnet, acting, the evidence tends to show, as the agent
of the railroad company, declared himself to be the consignee. It
has been held that such declaration estops one from denying that he
is the consignee when sued for the duties. U. S. v. Vandiver (D. C.)
133 Fed. 252, 9 Treas. Dec. 191.
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It is held in U. S. v. Bishop, 125 Fed. 181, 60 C. C. A. 123, that
the consignee of imported goods is deemed the owner for the purpose
of the collection of the duties on the goods consigned.

In the various transactions relating to the importation of these
goods, the evidence shows that Bonnet and Shafter were acting as
the attorneys in fact of the railroad company. In some of their state
ments they described themselves as such agents, but in others they
used only their individual names. But the evidence as to the course of
business, as well as the evidence relating to the importation in ques
tion, shows that all parties concerned knew that both Shafter and
Bonnet were acting for the railroad company. They were probably
relieved of personal liability, being the agents of a disclosed principal.
Whitney v. Wyman, 101 U. S. 392, 25 L. Ed. 1050. '

The facts were sufficient, we think, to sustain a verdict that the rail
road company, acting through its agents, Shafter and Bonnet, was
really the importer and consignee of the goods. It was error, there
fore, to direct a verdict in favor of the railroad company.

The jUdgment of the District Court is reversed, and the cause re
manded, with instructions to grant a new trial.

UNION R. CO. v. TATE.

(Circuit Court of Appeals, Third Circuit. February 12, 1907.)

No. 52.

RAILROADS-INJURY TO PERSON IN SWITCHYARDS-:NEGLIGE1~TOPF:RATION OF
~'RAINS.

Evidence held to sustain the verdict of a jury awarding damages
against a railroad company for the death of a brakeman employed by an
other company, resulting from a collision in switching yards between the
train on which the deceased was working and a long train of defendant
company which was backed into the yards, on the ground tllat such evi
dence warranted a finding that the defendant company was negligent in
failing to prescribe proper rules and regulations for the movement of
its trains, and in permitting a train of such length to be backed into
the yards around a curve which obstructed the view of tile engineer

, witllout sufficient brakemen tllereon to pass a signal to him when there
was danger of a collision.

In Error to the Circuit Court of the United States for the \Vestern
District of Pennsylvania.

George E. Show, for plaintiff in error.
Louis K. Porter, for defendant in error.
Before GRAY and BUFFINGTON, Circuit Judges, and LAN

NING, District Judge.

GRAY, Circuit Judge. The suit in the court below was brought by
the defendant in error against the plaintiff in error and the Pittsburgh
& Lake Erie Railroad Company, upon an alleged joint tort, to wit,
that the death of the plaintiff's husband, David Tate, was directly and
approximately caused by the gross negligence and carelessness of the
defendant companies acting together. After a motion for a compul
sory nonsuit, the plaintiff was permitted to amend her statement of
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claim, by striking out all reference to the Pittsburgh & Lake Erie
RaIlroad Company, taking a voluntary nonsuit as to that company,
and by alleging negligence of the L~nion Railroad Company alone.

The facts which seem to be admitted on both sides, are that the
death of the decedent occurred at the Port Perrv yard of the Pitts-

. burgh & Lake Erie Railroad Company. This ya;d'is used jointly by
the Pittsburgh & Lake Erie Railroad Company and the Union Rail
road Company. the plaintiff in error. It lies to the east of the north
bound track of the Pittsburgh & Lake Erie Railroad Company. The
yard contains five separate tracks and a spur track, parallel to the
main tracks of the latter railroad company, and all of the yard tracks
are connected at either end by a lead switch with the north-bound
track of the same railroad. These tracks are known as No.1, No.
2, No.3, etc.

The Union Railroad's main track runs from the Steel \Vorks at
Bessemer, and connects with the north-bound track of the Pittsburgh
& Lake Erie Railroad, about 1,000 feet north of the switch leading
into the lower end of the Port Perry yard, so that, in order that a
train on the Union Railroad may reach the Port Perry yard, it is
necessary for it to run south on the north-bound track of the Pitts
burgh & Lake Erie Railroad, a distance of about 1,000 feet. This
access to the Port Perry yards by the Union Railroad trains is govern
ed by a contractual arrangement between the two railroad companies
and joint rules prescribed therefor.

The decedent was in the employ of the Pittsburgh & Lake Erie
Railroad Company, as a rear brakeman on a freight train. The crew
to which he belonged had brought a train, consisting of 22 cars and
a caboose, on the south-bound track of said company, from Rankin,
and, for the purpose of picking up 19 cars that were lying on No.
3 track of the Port Perry yard, they stopped at a point opposite that
yard, detached the caboose, which was lying on the south-bound main
track. and the remainder of the train was switched over to the north
bound track and backed into the yard at its upper end on No. 3 track,
upon which the cars to be moved were lying. Some minutes before
this, a Union Railroad train applied for admission to the yard, to
reach which, as before stated, it had to run south on the north-bound
track about 1,000 feet, and enter the vard at the lower end. the end
oppo~ite to that from which the Pittsbllrgh & Lake Erie train entered.
The rules governing the use of the yard by the Union Railroad trains
require the conductor of the crew to obtain permission to enter the
same from a telegraph operator stationed at a tower house at the
junction of the Union Railroad with the Pittsburgh & Lake Erie Rail
road. Before the operator could give permission, he was required to
notify, by telegraph, another operator at a tower near the switch lead
ing from the north-bound main track into the lower end of the yard.
This was done, and the latter operator put up the usual signal, incli
eating that the track was closed to all north-bound traffic. He alSQ
opened the switch into the yard, as was his duty, and the switch from
the lead into the Ko. 2 track. He then telegraphed the junction opera
tor that the track was clear, and the latter told the conductor of the
Union Railroad to proceed. It seems to be in dispute how long an
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in'terval elapsed, after this permission to proceed was given to the
Union Railroad train, before the conductor of that train caused it to
be backed in on the Pittsburgh & Lake Erie north-bound track, but
there is evidence tending to L show that it was five or more minutes
after the Pittsburgh & Lake Erie train came into the yard, before the
Union Railroad train was backed in from the north-bound track onto
track No.2

The Union Railroad train consisted of 76 empty cars, in front of
the locomotive pushing the same. The train was pushed at a speed
of 2y;; or 3 miles an hour. A brakeman, who was acting as conductor
of the train, was riding on the front car (that is, the one farthest
from the engine), and three brakemen were stationed at intervals
between him and the locomotive. The train was backed down, arouncl
the sharp curve of the Union Railroad, onto the north-bound track
of the Pittsburgh & Lake Erie Railroad. Some five minutes or more
before the Union Railroad train commenced to move, the Pittsburgh
& Lake Erie train had come into the yard from the upper end, on
No 3 track, and was backed clown this track against the 19 cars that
were lying there. Two attempts were made to effect a coupling, the
result of which was to push the last car of the 19 so far out on the
lead track, as to obstruct the entrance of the Union Railroad train on
No.2 track.

'When the Union Railr03d train was within 8 or 10 car len'!ths of
N c, 2 track, the conductor of the Union Railroad train first noticed the
obstructing Pittsburgh & Lake Erie cars He testifies that he then
signaled the brakeman back of him, who in turn signaled the next
brakeman, but the engineer testifies that he got no signal to stop, and
that the sharp curve and an embankment on the inside of the curve
prevented his seeing the far end of the train. The towerman, who had
signaled the conductor to stop, realizing that the Union Railroad train,
in running onto track No.2, would "side-swipe" the Pittsburgh &
Lake Erie car that had been pushed out on the lead, ran over to the
switch on No.2 track, about 100 feet distant, and turned the switch,
so that the cars would strike square and do less damage. The cars
did strike, and the decedent was found lying on No. 3 track under
the third car from the engine, a point 38 or 39 car lengths from the
point of collision. The collision ,vas not violent, according to the
Union Railroad engineer, who testified that, when he felt the train
stop, he supposed it was due to the ordinary contact when a coupling
is made. The collision, however, according to the testimony of the
engineer of the Pittsburgh & Lake Erie train, was of sufficient force
to move his train a distance of 2 or 2Y;; car lengths, a distance of about
75 feet.

The trial resulted in a verdict and judgment in favor of the plain
tiff. A writ of error sued out by the defendant company bril1";s be
fore us but two specifications of error, which in effect raise but one
question, viz., whether there was any evidence by which the verdict
for the complainant could be sustained. In the submission of the
case to the jury, that question was reserved. and upon a rule for
judgment non obstante veredicto, the court discharged the rule and
entered judgment on the verdict. This has imposed upon the court
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the duty of carefully examining the testimony, the whole of which
has been sent up in the record. As we have often had occasion to
say, the question in such cases is, not what our oJ?inion w~>uld have
been if we had been jurors, but whether the plaintIff has gIven suffi
cient evidence to support or justify a verdict in his favor; "not
whether. on all the evidence, the preponderating weight is in his favor,
-that is the business of the jury-but, conceding to all the evidence
offered the greatest probative force which, according to the law of
evidence, it is entitled to, is it sufficient to justify a verdict?"

The amended statement of claim charges that decedent's'death was
directly and approximately caused by the gross negligence of the
defendant company, in that the conductor and engineer of the Union
Railroad train failed to give any notice, by signal or otherwise, of the
approach of the said Union train, and also that the conductor and
engineer and employes of the defendant were guilty of like negligence,
in operating a train of such great length, in backward motion, with
out having sufficient trainmen to keep the said train under complete
regulation and control. It is the contention of the plaintiff in error,
that there was no sufficient evidence of negligence on the part of the
conductor and other trainmen in charge of the Union Railroad train,
but that, if there were, uncler the Pennsylvania act of 1868, the
negligence of those trainmen was, as to the decedent, the negligence
of fellow servants. \Ve do not propose to discuss the evidence at
length, or at all. as it is sufficient to say that a careful examination of
the testimonv disclosed in the record convinces us that the evidence
in this respe'ct was sufncient to f2;O to the jury, if not made unavail
able by the act of 18GS, above referred to.

But whether this act is so applicable. as, in effect, to make these
Union Railroad trainmen fellow servants with the decedent, it is
not necessary for us to determine. The amencled statement of claim
not only charges the negligence of the employes, but also that the
defendant company itself was guilty of gross negligence, in not
prescribing proper rules and regulations for the movement of trains
on said railroads and in permitting its train to enter the Port Perry
yard in the manner and under the circumstances stated, to wit.
running backward uncontrolled, or not under such proper control as
to prevent a collision. It is shown by the testimony that this train
of 76 cars was nearly half a mile in length; that it was being backed
onto the tracks of the Pittsburgh & Lake Erie, around a sharp curve;
and the testimony of the conductor, brakeman and engineer tended
to show that, under the circumstances, it was not possible to prompt
ly and efficiently signal the engineer from the foremost car, so as to
keep the movement of the train uncler proper control. There was
also testimony tending to show that such a backing of long trains was
habitual in the operation of the defendant road. Such being the case,
we cannot see that it was an un just or improper inference that the
train in question, and others of like length, were so moved pursuant
to the permission and requirement of the defendant company itself.
If such were the case, and it were shown that such movement of the
trains violated a duty owed by the company (in this case the master)
to those who came within their danger, it was a negligence to be im-
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puted to the master, and not to the servants. It follows, therefore,
that, even if under the Pennsylvania statute, the decedent's right of
action is only such as would exist if he were an employe of the de
fendant road, he would still be entitled to recover for the negligence
charged against the defendant company itself; for it is weB settled
that, though one accepting employment assumes the risk of the negli
gence of a fellow servant, there is never an assumption of risk arising
from the personal negligence of the master.

Careful consideration of the record in this case does not permit us
to say that there is no evidence sufficient to warrant a jury in finding
the existence of such master's negligence on the part of the defend
ant company, and so finding in favor of the plaintiff. Though assign
ments of error which raise the question, whether, upon all the evidence,
the jury should not have been charged to find a verdict for the de
fendant, or whether a judgment non obstante veredicto should not have
been entered in its favor, challenge the closest scrutiny by the review
ing court of all the evidence sent up in the record, no good end is
to be accomplished by the court's analyzing and rehearsing the testi
mony upon which its conclusion is founded. It suffices in this case to
say that, in our opinion, the court below' was right in refusing the
judgment non obstante veredicto, and the action of the court in so
doing is hereby affirmed.

DAKGERFIELD et al. v. CALDWELL et al.

(Circuit Court of Appeals, Fourth Circuit. February 5. 1907.)

Ko. 667.

1. JUDGMENT-PARTITION-INTERLOCUTORY DEOREE DIRECTING ACTUAL PARTI
TION-POWER TO SET ASIDE.

A decree in a partition suit adjudging the property susceptible of par
tition in kind and appointing commissioners to make the same is Inter
locutory and not final, and may be reopened, set aside or modified on mo
tion by the court which entered it.

[Ed. Kote.-For cases in point, see Cent. Dig. vol. 30, Judgment, ~ USS.]

2. PARTITION-RIGHT OF TENANT IN CmnlON TO I:\fPROVEMENTS MADE BY Hnl
-OlIo AND GAS WELLS.

Under the law of West Virginia as established by decision, the sinking
of an oil or gas well on land by one tenant in common is a waste for
which Code W. Va. 1899, e. 92, § 2 [Code 1906, *3390], renders him lia
ble in damages to his co·tenants, and hence the sinking of sucb a well by
a tenant in common or under his authority does not give him any right
or equity to have the same set oil' to him as an improvement made by
him on a partition of the land.

3. SAME-PROPERTY SUSCEPTIBLE OF ACTUAL PARTITION-LAND CONTAINING
OIL AND GAS.

A tract of land Imown to have oil or gal' or both under its surface is
Dot property susceptible of partition In kind.

[FAt. Note.-For cases in point, see Cent. Dig. Yol. 3S, Partition, § 221.]
4. 'fENANCY IN COM:\WN-AcCOUNTABIUTY TO CO·'fENANTS-PRODUCTlON OF

OIL OR GAS.
Where a tenant in comlIlon in West Virginia is sull'ered by his co-teu

ants to sink and operate oil or gas wells on the COUllllon property, he i~
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accountable to them for their share of the net proceeds of such wells, to
be apportioned in accordance with their several Interests in the property.

[Ed. N'ote.-For cases in point, see Cent. Dig. vol. 45, Tenancy in Com
mon, § 106.]

Appeal from the Circuit Court of the United States for the Southern
District of West Virginia.

F. B. Enslow and W. R. Thompson (Vinson & Thompson and
Sims & Enslow, on the briefs), for appellants.

Wells Goodykoontz and C. W. Campbell (Marcum & Marcum and
Sheppard, Goodykoontz & Scherr, on the briefs), for appellees.

Before GOFF and PRITCHARD, Circuit Judges, and BRAWLEY,
District Judge.

PER CURIAM. The decree of November 13, 1902, was not a
final decree, as the court below did not by that decree complete its ad~

judication of the cause. The decree appealed from, entered Septem~

ber 22, 1905, equitably disposes of the property in controversy, and is
without error. The opinion of the court below has our approval. It
reads as follows:

KELLEH, District Judge. 'l'bis case has been in this court for a number of
years, and has had a somewhat peculiar history. '1'bat the case itself is prop
erly in this court has been heretofore decided, and tbere is no ne<:essity to con
sider that question again.

The case is now before me upon ex;ceptions to the report of the master as
to the account for rents, issues, and profits, and upon a petition of Hebecca C.
Davis, one of the defendants, and the owner of a three-eighths interest in
the land in suit, asking the court to set aside the decree entered on the 13th
day of November, 1902, decreeing the land to be susceptible of partition in
kind, and also to set aside the report of the commissioners appointed to make
said partition, which report has been filed but never confirmed.

The history of the case seems to be that many years ago G. R. C. Floyd in
stituted a suit against one Gray's heirs in connection with this land, in
which one :.\litchell G. B. Davis was employed, upon a contingent fee of one
half of the recovery, to represent the interests of tbe defendants in that suit,
who are the plaintiffs in this. After various mutations that litigation re
sulted in a final decree adjudging said G. H. C. Floyd to be the owner of one
undivided fourth of the land now in controversy, and fhese plaintiffs (the de
fendants in that suit) to be the owners of the remaining undivj(Jed three
fourths. Under their agreement with Davis, he became the owner of an un
divided three-eighths interest in the land, for which he subsequently received
a deed from Gray's heirs, and which, at his death, he devised to his daugh
ter, Hebecca C. Davis, one of the defendants in this suit.

It would appear that, during a part of the period of the existence of the old
suit of G. R. C. Floyd v. A. S. Gray's Heirs in the circuit court of Logan
county, there was also pending in said court a creditors' suit against said
G. R. C. l!'loyd, which finally resulted in a decree of sale of l!'loyd's interest
in these lands, at which sale his said interest was purchased by Wilkinson &
Ellison, who sold it to J. L. Caldwell and T. J. Davis, two of the defendants
in this suit. It appears from such portions of the records of these old suits
as have been filed here that in some way, in the suit of G. H. C. Floyd v.
A. S. Gray's Heirs, proceedings were taken looking to a partition of the lands,
which proceedings. after the purchase of the Floyd one-fourth interest by
Caldwell & Davis, were stopped, and a decree was entered on the 31st day
of July, 1897, dismissing the suit and providing for the payment of the costs.
I have already decided in this case that the entry of a subsequent order un
der the style of "J. B. 'Wilkinson v. A. S. Gray's Heirs" did not have the effect
of reinstating this old suit as claimed by defendants Caldwell & Davis., As
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far back as 1882, one A. Allen acting under a petroleum lease from G. R. C.
Floyd, bored a well upon the tract in controversy and struck a gas well, known
in the suit as "Well No.1," with which apparently nothing was done until
Caldwell & Davis caused it to be plugged. At the time this lease was made,
the title to the land on which the well was bored was not in G. n. C. Floyd,
and it was long' thereafter determined that he had a one-fonrth undivided
interest in it. In 1802 I.'loyd attempted to make :lllotiler oil lease to Dimick
& Gormley, wilich lease wa" declared iIn-alhl by the eOl1rt in tile "uit of
\V ilkinson v. G. R. C. 1<'loyd, as havin~ been made pendente lite. On Sep
tember 9, ]80il, the plaintiffs in this "nit undertook to mnke a lease for oil

,and gas to the Kew Domn in Oil & Gas Compan~-. under ,,'hicll paper what i"
known a" "'Vel! No.2" wa" bored by Guff.\'. Queen & Hnnl. which weI! "cem"
to have been plu~gcrl but never u"ed until taken possession of by the defend
ants Caldwell & Davis.

The fjlwstion ha" been rai"ed in this suit a" to whetlwl' these two so-called
"Ien"e"," under whieh the"e wells wpre borr'd. are or are not forfeited. a ques
tion which, in the vimv I am eomvelled to take of the cnse. does not "eem nee
e"snry to be depidcd. ns I come to the conclusion tl1at tlH'y were never vnlid.
Before, ilowevcr. propeeding to a discussion of this feature 'of the ease. it
becomes m'ce~'s:\ry to eonsider the matter" raised by the petition of Ilebeee:t
C. Davis to set a"ide the decree of partition of Novemlwr 13. 1902, and the
report of the conllnis"ioners nppointed thereun(ler, ana the first question to he
considered is whether or not that decree il" final or Illcrel.v interlocutory. as in
the former case the decree eanllot he set asidf'. anu rlefend:mt mu"t rely for
relief upon an aPllf'al. whcreas in the lattel' case thi" ('onrt can correet the
error if olle has been made. In a large 111nnher of easps it: has been held tlwt
the judgment in a suit for partition. rliref'ting a division of the property or a
sale thereof. i" not a final deer(~e. hut nlf'rel~' an interlocutory order. Bybee
v. Summers. 4 Or. ilr>4; Dale"chal v. Geiser. i\n Kan. :174. ]il Pac. 595; Beehe
v. Griffing, 6 N. Y. 4G4: Pipldn v. Allen, 2fl ~Io. 22n; Medford v. Harrell, 3
Hawk" (K C.) 41. And "ee. also, Seay v. ·White. 5 Dana (Ky.) 55;). where it
wa" held that a final decree at tbe time of appointing a f'Olllmissioner for the
divi"ion of land in a "uit for partition is erroneou". See, also, Ivory v. Delore,
2G :VIo. 505, and Lee v. Helll1r'rson. 7;) 'rex. H)O. 12 S. ·W. flSl. holding that "uch
orders are revoeablr. It is true tllat. apparl'ntly at least, the case of 1\le]'ar
land v. Hall'" Hpirs. ]7 Tex. G7G. holds that "Uf'll a :iud~mpnt is in "0 far
final tilat it is appealable, hut it would "emn that in the case cited this wa"
largely held upon the g-round that all the labor between the rendition of the
interlocutory and the final jurlg-ment wou\cl be lost in ea"c of a sUf'cessful ap
peal, and hence the utilitarian a"pect harl it" wei~ht. Ullder some of the
state statutes. as California, ~Iiphigan. lndinna, and perhap" others, the right
of appeal from sueh an interlocutor.v decr('(~ is confc·rred. and. where so COll

ferred. the judgment can onl~' be rpviewed. in a proceeding in the state courts,
by a direct Ilppeal, without waitin,g for the final decree. I have no doubt
that. in general, such a decree i" intprloeutory. and, as Sl1f'II. may be r,'open,,(l
without the formality of a bill of review, but on mere motion or petition of
the party aggrieved. See Wil!imantir~ Linen Co. v. Clark Thread Co. (C. C.)
24 Fed. 79fl; Pulliam v. Pnllimn (C. 0.) 10 Fed. :'3.

In the case at bar the defendant Hebecca C. Davi" wa" represented by coun
sel, but apparently only in a perfunetory way until very recently. The de
cree adjudg-ing the land "usceptible of partition and direding the manner of
such partition was presented to the court in term time by eoun"el for the
plaintiffs, and was direeterl by the court to be entered without requiring no
tice to be given to counsel for the defendants. but With the understanding
that the principles establi"hed by the decree were not denied. and I think that
at the time this was the attitude of tile lJarties. However that may be, I am
now sati"fied that the deereI' was erroneous, and tbat the court erred in di
recting its entry, independent of the facts now set up to sbow that the land is
not a proper subject of partition in kind.

'rhe bill and the decree enterpd on November ]:3, ]!)02. were both drawn by
counsel for the plaintiffs, and proceeded upon the idea that in any division of
the property the wells bored should be assigned to the intei'est under whos('
direction or license the same were put down, apparentlJ' upon the theory that
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the same were improvementf, upon the land. In the absence of any argument
at the time the said decree was drawn, and without any information then ap
pearing to show that for other reasons the land was not properly partible,
the court, rather hastily, I confess, assumed that the view of coullsel who
prepared the decree was correct as to the assignment of these wells, and di
rected the entry of that decree without an examination of the question in the
light of adjudicated cases, or, indeed, of the principle upon which assign
ment of improvements has been made. Upon an examination of the subject
I am quite confident not only that these wells are not only not improvements
which should be set off to the owners of the interests under whose auspices
they were put down, but that their sinking and operation constituted waste
which is prohibited to a tenant in common, and for which he should account;
and, furthermore, that the finding of gas upon the property tends to make it
evident that the land cannot eqUitably be divided in kind. That it is waste
in a tenant in common to .take petroleum oil from the land, for which he is
liable to his co-tenants to the extent of their rigbt in land, see 'Yilliamson
v. Jones, 43 W. Va. 5G2, 27 S. E. 411, 38 L. R. A. H[l4, G4 Am. St. Rep. 891.
And the same doctrine is held as to other fugitive substances. ltuffllers v.
Lewis' Ex'rs, 7 Leigh (W. Va.) 720, 30 Am. Dec. G13. Of course, under the
common law the tenant in common could not be impeached of waste, but by
section 2, c. 92, of the Code of West Virginia of 18\)9 [Code 1900, § 33[10], it
is expressly provided that "if a tenant in common, joint tenant, or parcener
commit waste, he shall be liable to his co-tenants, jointly or severally, for
damages." 'We have also in section 14, c. 101), of the Code of 'Vest Virginia.
1899 [Code 190G, § 3470], a provision to the effect that, if one joint tenant or
tenant in common receives more than comes to his just share or proportion,
he ~1hall be liable to his co-tenants in an action of account. It is quite cvident
that these two sections do not mean the sallle thing or refer to the same
conditions, and in Wmiamson v. Jones the Supreme Court of Appeals 01'
'Vest Virginia has construed the latter to refer to the case where one joint
tenant or tenant in COlIlmon bas received more than his just share of rents
and profits from the legitimate use of land, but that this has no reference to
waste, and does not license waste. The court holds this section to be applica
ble to tbe situation where one joint tenant or tenant in common takes pos
session of a lawfully opened well or mine (that is, one not opened by a part
owner during the tenancy, but open at the time the tenancy arises) and
works it, taking more than bis share of the revenues therefrom. Speaking oil
the subJect of the opening of such wells during the tenancy by one tenant
in COlIlIDon, the court in Williamson v..Tones, supra, says (page 567 of 43
W. Va., page 413 of 27 S. E. [38 L. R. A. 61),4, (}4 Am. St. Rep. 8t)1]): "There
stands section 2, c. 92, branding it as a tort, and giving action for it, and it
applies though one claim title to the whole and commit waste. 28 Am. &
Eng. Enc. Law, 895. As owner of three-tenths in fee, Jones could not bore
for oil, any more than a stranger, because tlle act, whether done by a co
tenant or a stranger, is a wrong. For this purvose he was a stranger, so far
as the wrongful character of the act is concerned. He had right to posses
sion for residence or other ordinary use working no injury to the inhc,ritance,
and therefore we term his act waste, not teehnically trespass as done by a
stranger. 'Waste is an injury to the freehold by one rightfully in possession.'
1 White & '1'. Lead. Cas. Eq. 1011. * * * He first pierced the soil in quest
of this fluid of fabulous wealth. He had no right to pierce it to get even his
three-tenths of the oil. If he chose to do so, of every gallon seven-tenths be
longed to the owners of the seven-tenths in the land, because it had been
part of their soil. These considerations repel all idea that as owner of the
fee in three-tenths he could penetrate the soil and convert to his sole use,
without acconnting, all the oil rabed." 'rhe above extract is sufficient to show
that the highest court of the state holds that the sinking of such a well by
one co-tenant is waste for which an action by his co-tenants would lie. Un
der this holding it is clear that the sinking of the Allen well under lease
from j,']oyd, and the Guffy, Queen & Hurd welJ under lease from the plain
tiff's, were both acts of waste for which action by the co-tenants would lie.
for it is to be remembered that the provisions of chapter 92, § 2, were in ex
istence long before the . lease to Allen. It is also plain that the sinking of
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such a well Is as much waste if done under lease from one co-tenant as If
done by the co-tenant personally.

It would seem that enough has been said to show that in a case like that at
bar, if the land were readily partible, there would be no reason for a court of
equity to hold that a well put down under autbority of one co-tenant should be
directed to be laid off to hIm. To so direct Is to countenance and fmther
the orIginal wrong done to bis co-tenant In causing the well to be sunk.
But In the case at bar it is not necessary to go into the question, because
it seems evident that the land is not fairly partible. The theory upon which
such a holding is made is that the substances under the surface, and which
form a part of the realty, can only be fairly divided when their exact loca
tion, extent, and value can be and are ascertained. Kemble v. Kemble, 44 N.
J. Eq.454, 11 Atl. 733. 'l'bus, in Hall v. Vernon, 47 W. Va. 295, 34 S. E. 764,
81 Am. St. Rep. 791, it was held that oil and gas (being fugitive) are im
partible, and that partition thereof can be made only by a sale and division
of proceeds, and that a judicial partition thereof by assignment of the oil and
gas under sections of the surface is void. Of course, that case differed widely
from this, inasmuch as the partition there sought to be made was of the oil and
and gas only, and not of the surface as well. In Rice v. Freeland, 12 Oush.
(Mass.) 170, it was held that land valuab,e only as an ore bed could not be
partitioned in kind. It is undoubtedly true that it is within the power of a
court of equity to order the partition in kind 6f a tract of land known to
have oil or gas, or both, under its surface. but the question will always arise
as to whether in the interest of all the parties such partition can and ought
to be made. In the case at bar we may assume that there is gas under the
entire tract of land sought to be partitioned, and yet find insuperable diffi
culties in making an equitable partition. In the first place, as I have said, it
will not do to permit the successors of Floyd, and the plaintiffs, to reap the
advantage of their own wrong by having the wells put down under their
auspices assigned to them without taking their value into account, because
they bad no right to put them down in the first place. Again, a division of
the land in such fashion as to assign one of these wells to one interest and
one to another interest has, as shown by the plot filed by the commissioners,
the effect of so butchering the land for all practical purposes as to destroy
greatly the value of the several parts for all purposes except the production
of gas, and even for that, assuming that gas may be obtained anywhere on
the tract, to burden the portion assigned to Rebecca C. Davis with tEe prac
tical necessity of laying pipe lines over the other portions, and to burden the
other portions with rights of way for that und other purposes. Again, it is
shown that coal underlies at least a considerable portion of this land, and
the division sought to be made unquestionably vastly reduces the value of
the land for mining purposes. The only place from which this coal can be
worked, according to testimony given by Dr. Payne in the condemnation and
suit of N. & W. Ry. against the owners of this land, is from Lower Burning
creek, and the only place a coal tipple can be erected is at the lower end of
this property. It is further stated by Dr. Payne that at the upper end Of this
coal property a fault of considerable, but undefined, extent makes the coal
less valuable.

Under all the circumstances, I have come to the conclusion that the report
of the commissioners subdividing this land for partition among the co-ten
ants should not be confirmed, and have further reached the conclusion that
the land is not fairly partible owing to the various matters which I have men
tioned. Under the provisions of section 3, c. 79, of the Code of West Vir
ginia of 1899 [Code 1906, § 3182], it Is especially provided that in any case
for partition, if the interests of those who are entitled to the subject 01' its
proceeds will be promoted by a sale of the entire subject, the court mayor
der such sale and make distribution of the proceeds of sale. I am strongly of
the opinion that this is a case for invoking' the provisions of that statute.

There is one other matter to be disposed of at this time. Exceptions were
filed to the report of the master In chancery, John 'T. Graham, Esq. The
plaintiffs have excepted to the findings of the mast:'!r upon the ground that,
as to well No.2, Caldwell & DavIs, in taking charge of and disposing of the
output of that well, had ousted them and are in no better position than a mere
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trespasser, and I1mst therefore account to them for the real value of the gas
taken form said well N"o. 2,. and not merely for the receipts from it. '.nleY
further except because the master reports in favor of the participatiou of
Hebecca C. Davis in the fund arising from the operation of this well. In
my view, these exceptions must be overruled. It is doubtless true, as here
tofore held by me,', that the sinking of each of these wells was waste, and a
wrong by the co-tenant doing the act or causing it to be done; but it never
was true that the commission of such wrong could or did create a property
right in the wrongdoer, and hence it is not correct to say that well No. 1 be
longed to Caldwell & Davis, or that well No.2 belonged to the plaintiffs, but
these wells, in cOmmon with all the real estate, belonged to all of the owners
of the property in proportion to their interest, and therefore, in my view,
when one co-tenant took charge of these wells and marketed the output, he
became a trustee for his co-tenants, and, where they suffered him to proceed
unchecked, they are only entitled to a fair accounting for what he actually re
ceived, less his legitimate expenses in connection with his business. I may
here say that I do not regard these wells as in any sense improvements upon
this property; no more so than a dry well would be. They have no value
aside from the special purposes for whieh they were made, and are held in
\Villiamson v. Jones, supra, not to be improvements, but, where paid for (as
in that case) by a eo-tenant, to be a part of the exptense of production for
which the co-tenant was entitled to be repaid. Here the ,veils were not sunk
at the expense of any co-tenant, amI none of them are entitled to be reimbursed
for that expense. I think the master was right in the method of his ac
counting, except that his account should be recast so as to divide the net re
ceipts of both weHs between the parties hereto in the proportion of one-fourth
to Caldwell & Davis, three-eighths to the plaintiffs, and three-eighths to Miss
Rebecca C. Davis. As this involves a simple calculation, the account wiII not
be recommitted, but counsel are requested to embody the results of the change
in the decree to be prepared; or let the change in the report be made at bar,
and the report after change may be confirmed.

A decree may also go for the sale of the property under such proper condi
tions as WIll ensure a fair sale after due advertisement.

Affirmed.

LEHIGH VALLEY R. CO. v. COMAR.

(Circuit Court of Appeals, Second Circuit. January 7, 1907.)

No. 125.

1. LIMITATION OF ACTIONS-ACTIONS ON CAUSES ARISING IN OTHER STATES
NEW YORK STATUTE.

Code Civ. Proc. N. Y. § 390a, relating to the limitation of actions brought
on causes of action arising outside of the state, and providing that it shall
not "affect any pending action or proceeding" applies to causes of action
eXisting at the time of its enactment, but on which action had not then
been brought.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 33, Limitation of Ac
tions, §§ 16-25.]

2. SAME-CONSTRUCTION OF STATGl'E.
Code Oiv. Proc. N. Y. § 390a. which provides that "where a cause or ac

tion arises outside of this state" an action thereon cannot be maintained
in a court of the state after the expiration of the time limited for bring
ing action thereon by the laws of the state or country where such cau!\e of
action arose, is not limited by the word "arises" to causes of action, which
arose after its enactment or taking effect.

a. RAILROADS-PERSONAL INJURIES-AcTIONS-LIMITATIONS-SPECJAL ACT-RE
PEAL BY IMPLIOATION.

'l'he new Jersey act of 1881 (P. L. 1881, p. 257), providing that all ac
tions for personal injuries against railroad cOlllpanies lllust be brought
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within two years, under the rule of construction adopted by the Supreme
Court of the state, did not, by implication, repeal a special provision of
the charter of a railroad company limiting the time for bringing actions
against it for personal injuries to one year.

In Error to the Circuit Court of the United States for the Southern
District of New York.

Writ of error to review judgment entered on a verdict of a jury
in favor of plaintiff in an action for personal injuries sustained on April
7, 1902. The action was begun August 28, 1903, in the New York
Supreme Court, and was removed by the defendant, which is a New
Jersey corporation, to the United States Circuit Court for the Southern
District of New York.

Allan McCullogh, Henry Hill Pierce, and Alexander & Green, for
plaintiff in error.

J B. Wheeler and Jones & Nekarda, for defendant in error.
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges.

TOWNSEND, Circuit Judge. The issues presented to this court
by the assignments of error raise the following questions: First,
Whether section 390a of the New York Code of Civil Procedure ap
plies to this cause of action. Second, If it does so apply, whether the
statute of limitations, contained in the charter of the Easton & Amboy
Railroad Company, was repealed by chapter 201 of the laws of New
Jersey of 1881 (P. L. 1881,' p. 257).

As to the first question: Counsel for plaintiff concedes that the
proper statute to be applied is that of the forum, namely, that of the
state of New York.

Section 390a provides as follows:
"'Vllere a cause of action arises outside of this sta te, an action cannot be

brought in a court of tbis state, to enforce suid cause of action, after the ex
piration of the time limited by the laws of the state or country where the
cause of action arose, for bringing an aefion upon said cause of action, exeept
wlJCre the cause of action originally aeerued in favor of a resident of this
state. Nothing in this act contained shalI affect any pending action or pro
ceeding."

This section became a law on March 21, 190.2, but did not go into
effect until September, 1902. This cause of action arose on April
7, 1902, the date of the accident. The specific provision in said sec
tion that it should not affect any pending action or proceeding must be
construed as implying that it does affect all existing rights of action in
which suit has not been brought. The contrary construction would
render the provision as to pending actions entirely superfluous, because,
if the statute did not a]ply to existing causes of action, a fortiori it
could have no application to such causes of action after an action had
been brought thereon.

His further argued that the word "arises" necessarily refers to
causes of action arising in the future. This cause of action arose after
the passage of the act, but before it took effect. And the courts of
New York in construing this section have held that it applies to causes
of action in existence at the time when the act took effect. Holmes v.
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Hengen,41 Misc. Rep. 521, 85 N. Y. Supp. 25; Id., 94 App. Div. 619,
88 N. Y. Supp. 1104; Chesapeake Coal Co. v. Mengis, 102 App. Div.
15, 92 N. Y. Supp. 1003. These are not decisions of the court of last
resort of the state of New York, but the reasoning and conclusions
therein are manifestly il1 harmony with the natural and necessary con
struction of the act.

It is clear, therefore, that said section 390a of the New York Code
applies to this cause of action. Plaintiff was a resident of New Jersey
when the accident occurred and the cause of action accrued. The ac
cident occurred in New Jersey, and the Easton & Amboy Railroad
Company was aNew Jersey corporation, as is its successor. The
Easton & Amboy Railroad Company was incorporated in 18?'3, under
a special act of the New Jersey Legislature, which, inter alia, provided
as follows:

"All actions in court for damages reSUlting from the malfeasance, misfea
sance, negligence, or omission of said company, its oflicers or agcnts, shall be
,commenced within one year after the cause of aetion shall arise or accrue,
or the persons sustaining such damage shall he foreyer barred and dcpriYed
from prosecuting or maintaining his, her, or their actions." P. L. 1873, p. 1328,
§ 9.

In 1875 the Constitution of New Jersey was amended so as to read
in part as follows:

"The Lpg-islatllre shall not pass private, local, or special laws in any of the
following enumerated cases, that is to f'a~': * " * granting to any corpora
tilJU. asweiation, or individual any exclusive privilege, immunity 01' franchise
whatever. * * * 'I'he Legislature shall pass no special act conferring cor
porate powers; but they ·sball pass general laws, under which corporations
may be organized and corporate powers of every nature contained, subject,
nevertheless, to repeal or alteration, at the will of the Legislature."

Prior to 1881 the general statute of limitation in actions upon the
case was six years. In 1881 the Legislature passed an act, which, inter
alia, provided as follows:

"Section 1. Be it enacted by the Senate and General Assembly of the state of
Xew .Jersey, that all actions hereafter accruing for injuries to persons caused
by the wrongful aet, neglect, or default of any railroad corporation owning or
opemting any railroad within this state, shall be commenced and sued within
two years next after tbe cause of such action shall have accrued, and not
after." P. L. p. 2:;7.

This act was in force at the time of the accident. On April 14, 1903,
and more than one year after this cause of action accrued, the Easton
& Amboy Railroad Company was consolidated and. merged into the
defendant corporation, under an act providing, inter alia, that all rights,
privileges, and franchises, and all debts, liabilities, and duties of the
consolidated companies should transfer and attach to the defendant
company. This cause of action was barred, therefore, as against
the Easton & Amboy Railroad Company before the defendant suc
ceeded to its rights, privileges, property, and liabilities. And such
one-year limitation of the Easton & Amboy Railroad Company would
have inured, by virtue of said consolidation, to the benefit of the de
fendant. Humphrey v. Pegues, 16 Wall. 244, 21 L. Ed. 326; Ten
nessee v. WhItworth, 117 U. S. 139, 6 Sup. Ct. 649, 29 L. Ed. 833;
Lucas v. Kentucky Cent. R. Co., 12 Ky. Law Rep. 652, 14 S. W. 965.

151 F.-36
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,. It is argued, however, by counsel for plaintiff that said prOVISIOn
effected a repeal of the one-year limitation contained. in th~charter

enactment of 1873, and that, as the action was brought within two
years from the time when it accrued, it was within the statutory lim
itation of the act of 1881, quoted above. In support of this argument
a line of cases is cited, showing that while courts do not favor re
peal of statutes by implication, yet that where the inconsistency be
tween the prior and subsequent statutes is clear, the first statute
will beheld to be repealed. It is further argued that it would be en
tirely out of harmony with the settled policy of the state of New J er
sey, as indicated by said constitutional amendment and by said section
of the act of 1881, which refers solely to actions for personal injuries
through the neglect, etc., of railroad corporations, that the Easton &
Amboy Railroad Company or its successor should enjoy this special
privilege, while other railroad corporations were subject to the two
year limitation.

We are relieved, however, from the necessity of discussing these
questions by the decision of the Supreme Court of the state of New
Jersey, in the case of Vail v. Easton & Amboy Railroad Co., 44 N. J.
Law, 237. There the court held that the one-year limitation contained
in the charter of the Easton & Amboy Railroad Company involved
herein was not repealed by the general statute of limitations of the
act of 1874. The court, delivering its opinion by Chief Justice Beas
ley, said, as follows:

"1'he contention therefore is in substance this: That the limitation in the
supplement to the defendant's charter giving but the period of one year for
the bringing of an action on the case is inconsistent with the cIa Llse in the
general act which, with respect to all actions on the case, extends such period
to six years. But the fallacy in this 1'easoning consists in the assumption that
these laws are repugnant to each other. According to the well-settled legal in
tendment, they do not relate to the same subject-matter, and therefore cannot
be inconsistent. They do not relate to the same subject-matter, because the
classes of cases embraced in the general law do not involve the classes of cases
comprehended by the special law. 'rhis has been repeatedly decided by this
court. In the case of State v. Minton, 23 N. J. Law, 529, it was so adjudged,
and under a state of facts not variant. so far as relates to present purposes,
from those now under consideration. In the reported case it appeared that in
the charter of the Morris Canal Company it was provided that such company
should not be liable to any but a particular specified tax, and it was insisted
that this exemption was repealed by the subsequent general law of 1851, which
provided that 'all lands within this state, whether owned by individuals or cor
porations, shall be liable to taxation,' and that 'all acts and parts of acts in
consistent with the provisiollS of this act' should be repealed. In reply to a
contention identical with that which is now urged before us the Court said;
'But the words "acts and parts of acts" in this supplement are not to be con
strued as embracing charters of private corporations, or as affecting privileges
or immunities granted as such, even though they may be repealable. The rea
sonable inference always Is that when the Legislature Intend to take away
these, they will do it in express terms, and Ii converso. when they do not do
it in express terms, they do not intend to do it.' This doctrine was reaffirmed
in the ease of State v. Com'r of Railroad Taxation, 38 N. J. Law, 472, and, in~

deed, is recognized In a series of other decisions."

,The case at bar differs from the case of State v. Minton, referred
to in said opinion, because there the general statute referred to ex
pressly provided that "all acts and parts of acts inconsistent with the
provisions of this act" should be repealed.
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It does not appear that any such repeal provision was inserted in
the act of 1881. Therefore, under the construction placed by the
state of New Jersey upon the acts of its Legislature, it must be held
that the provision for a one-year limitation under the charter of the
Easton & Amboy Railroad Company was not repealed by the provision
for a two-year limitation in the act of 1881. \Ve are, therefore, con
trolled in the construction of this statute by the decision of the court
of last resort of the state of New Jersey, under the settled rule in
this court.

The judgment is reversed.

HUFF et al. v. BIDWELL et al.

(Circuit Court of Appeals, Fifth Circuit. February 2G, 1007.)

Ko.l,5GG.

1. COURTS-Jl;RISDICTION OF FEDERAL COURTS-A)IOUJliT IN C{)J"'TROVERSY.

A creditors' suit brought by two complainants, one of whom has a judg
ment on which more than $2,000 is due, exc'lusive of interest and costs, to
subject property of greater value than $2,()()O, involves un amount suf
ficient to confer jurisdiction on a federal court, although the claim of the
other complainant is less than that amount.

[Ed. Note.-For cases in poInt, see Cent. Dig. vol. 13, Courts, § 891.
Jurisdiction of Circuit Courts as determined by the Hillount in contro

versy, see notes to Auer v. Lombard, l() C. C. A. 75; Temrent-Stribling
Shoe Co. v. Popel', 3G C. C. A. 4;J!J.]

2. CREDITORS' SUITS-EQUITY JLRISDICTION-ADJUSnIENT OF IXCUMBRANOES.

\Yhere the property of a judgment debtor is so incumlJered by liens and
taxes that, although the jl1dgn\('nt is a lien thereon under the laws of the
state, such lien cannot be effectively enforced by execution, the creditor
may maintain a suit in equity for the adjustment of the rights and priori
ties of the several lienholders.

3. RECEIVERS-AuTHORITY TO ApPOIXT-ApPOINTMENT \VITHOUT NOTICE.

While a court of equity has the power to appoint a receiver without no
tice to the defendant, such power should never be exercised except in a
clear case of imperious necessity, when the rights of the plaintiff and the
relief to which he sho,vs himself entitled can be secured and protected
in no other way.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Receivers, §§ 52,
53.]

4. EQUITy-LEAVE TO FILE CRoss-BILL-DISCRETION OF COURT.

The granting or refusing of pennission to file a cross-bill is largely in
the discretion of the court, and the refusal of such permission in a cause
which had been pending for several years after it had been beard and
the merits passed on was a proper exercise of such diseretion.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 19, Equity, §§ 4GO
462.]

Appeal from the Circuit Court of the United States for the Southern
District of Georgia.

A. L. Miller, T. S. Felder, Nathaniel E. Harris, Minter Wimberly,
and P. S. Hill, for appellants.
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Jno. A. L. Smith, Marion W. Harris, Isaac Hardeman, Ceo. S.
Jones, W. G. Smith, John 1. Hall, Olin J. Wimberly, and James L.
Anderson, for appellees;

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit J uc1ge. 1. The appellants challenge the juris
diction of the Circuit Court.

The suit is by \Villiam L. Bidwell, a citizen of the state of Connecti
cut, and Franklin E. \Voodward, a citizen of the state of )Jew York,
against 'vV. A. Huff, 'Walter Huff, Edison Huff, and A. P. Herrington,
all citizens of the state of Georgia, and the mayor and council of the
city of Macon, a Georgia municipal corporation. It is a creditors'
bill, the complainants bc:ng judgment creditors of \V. A. Huff. The
judgment in favor of vVoodward, the ccliection of which is sought
in the suit, is for $2,400 principal, and $10[5.72, interest to December
11, 1897. The judgment in favor of Bidwell is for $1,714.12, principal,
and $115.41 interest and costs. The suit is by citizens of Connecticut
and New York against citizens of Georgia and a Georgia municipal
corporation, and the chim of one of the plaintiffs exceeds the juris
dictional amount of $2,000. The value of the property of the defend
ant vV. A. Huff sought to b~ condemned to the payment of his debts
greatly exceeds $2,000 in value. These facts confer jur:sdiction on
the Circuit Court notwithstanding the juclg,l1ent or claim of one of
the plaintiffs is less than $2,000. If the bill had been filed only by the
plaintiff who had the judgment which exceeded $2,000, it would have
clearly shown a claim for the jurisdictional amount, and, being a
creditors' bill, it was necessarily a suit for the plaintiff an'l an other
creditors with like claims, regardless of the amount of the claim, who
chose to join in the litigati on. Bidwell, although his claim was for less
than $2,000, could have intervened in the suit and presented his claim
and have been granted relief on his interv:'ning petit'on. National
Bank of Commerce v. Aren, 90 Feel. 545, 33 C. C. A. 169. We do not
think that the jurisdiction of the court is defeated by his jo:ning as
plaintiff instead of intervening after the bill was filed.

It is insisted by the learned counsel for the appellees that, as this is
a creditors' b'll, the value of the estate to be condemned and distributed
should be looked to as showing the jurisdictional amount, and that
the Circuit Court would have jurisdiction if none of the plaintiffs'
claims exceeded $2,000; that the amount involved is the value of the
property sought to be condemned. Handley v. Stutz, 137 U. S. 366,
11 Sup. Ct. 117,34 L. Ed. 70G; IVrarshall v. Holmes, 141 U. S. 589,
12 Sup. Ct. 62, 35 L. Ed. 870, and other cases are cited as sustaining
this view. \Ve need not decide that contention, as in this case we
hold, for reasons already given, that the Circuit Court had jurisdiction.

2. It is also contended by the appellant that the Circuit Court had
no jurisdiction in equity of the case made by the bill. The right of a
judgment creditor to file a bill in behalf of himself and other judgment
creditors who may elect to join in the suit and contribute to the ex
pense has been recognized from time immemorial by courts of equity.
Usually such bills, to show the inefficacy of the remedy at law, alleg-e
the issuance of an execution on the judgment and a return of nulla
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bona. Such averments are made as to the judgments in this case.
It is averred and proved by the defense, however, that the returns
were made by the sheriff under the directions of the attorneys of the
judgment creditors. The defendant in the judgment owned much
valuable real estate, but it was so incumbered by tax liens, tax deeds,
and mortbages that it does not appear probable that it could have been
sold advant:1geously without an adjustment of the priorities and rights
of the several lienholders. In Georgia, judgments are a lien on the
property of the defendant, and we have heretofore held that "the is
suance of an execution is not necessary to entitle a judgment creditor
to maintain a suit in equity to subject property fraudul~nt1y trans
terred by the debtor, where, by statute, the judgment is m1de a lien
on all the defendant's property." Lazarus Jewelry Co. v. Steinhardt,
112 Fed. 614, 50 C. C. A. 393. The same principle is applicable
where there is any other real impediment to the enforcement of the lien
at law, the defendant having no property subject to execution to sat
isfy the judgment, except that so incumbered. In this case, in view
of all the facts, including the incumbrances on the property and the
return indorsed on the executions, we cannot doubt that the learned
Circuit Court decided correctly that the case was one of equitable
jurisdiction. 1'here seemes to 'be no doubt about the jurisdiction of
a court of equity to enforce equitable judgment liens upon real estate
at the suit of the judgment creditor. 1 Pomeroy, Eq. Jur. (3d Ed.)
§ 171, p. 203.

3. The bill in this cause was filed August 5, 1899, and on that day the
Circuit Court, without notice to the defendants in the suit, appointed a
"temporary" receiver to take possession of and to hold and manage
"the property mentioned and described in the bill," referring to the
property of the defendants, being certain lots in the city of Macon,
and 305 acres of land in Bibb county, Ga. \Ve find no facts stated
in the bill or shovvn by the record that made it proper to appoint a re
ceiver without notice to the defendants. A court of equity has the
power to make such appointment without notice, but, as has often been
said, such power should never be exercised except in a clear caSe of
imperious necessity, when the rights of the plaintiff and the relief to
which he shows himself entitled can be secured and protected in no
other way. Joseph Dry Goods Co. v.Hecht, 120 Fed. 760, 764, 57
C. C. A. 64. More than two years afterwards, on May 31, 1902, the
case came on to be heard upon application to appoint a permanent re
ceiver. The court granted the application, appointing the temporary
receiver permanent receiver. The decree states as a fact that none of
the parties to said cause contested the necessity for such appointment.
The language used may not be sufficient to show. a consent decree, yet,
when taken in connection with other facts disclosed by the record, it
shows that the defendants made no objection to the appointment. The
receiver had not much else to do except to collect rents on real estate,
and it appears that these rents were in part, under order of the court,
paid to \V. A. Huff for his support and maintenance. An order was
also made allowing him the use of part of the real estate on which a
dwelling house was situated. The case has now reached a final decree
on the merits, and we can do nothing as to the appointment of the re~
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ceiver except to cause the costs growing out the the receivership to be
taxed as seems right under the circumstances. We therefore direct
that all the costs of the receivership, of every nature and kind, from
the ,appointment of the receiver without notice on August 5, 1899, until'
the defendant seemingly acquiesced in the renewal of the order of ap
pointment on May 31, 1902, be taxed against the plaintiffs who procur
ed the appointment.

4. On March 3, 1905, five years and several months after the bill was,
filed, and after the proof had been taken, the cause tried, and the opin
ion of the court announced, the defendants W. A. Huff, Mattie J. C.
Jennings (nee Huff) and Edison Huff presented a petition praying
to be allowed to file a cross-bill. The court refused to permit it to be
filed, and this action of the court is assigned as error. \Vhen a cross
bill is necessary to the complete determination of the matters already
in litigation, the court may permit one to be filed at any time before
the hearing. To grant or to refuse permission to file a cross-bill is
largely in the discretion of the court. Morgan's Company v. Texas
Central Ry., 137 U. S. 171, 201, 11 Sup. Ct. 61, 34 L. Ed. 625. The
courts generally disapprove of the filing of a cross-bill after the original
suit has been heard and the merits have been passed on. Bronson
v. Ry. Co., 67 U. S. 524, 532, 17 L. Ed. 359. The learned Circuit
Court, we think, properly exercised its discretion in refusing to permit
the cross-bill to be filed under the circumstances of this case.

5. The bill alleged that the plaintiffs had a judgment lien on certain
real estate situated in the city of Macon, known as the "Kimball House
lot" ; that the city of Macon had imposed a pavement tax upon the lo~

for the sum of $2,060.61, besides other special assessments for sewer
connections and curbing. This tax, it was alleged, amounted to con
fiscation of the property, and was in excess of any benefits conferred
on the property. The act of the Legislature of Georgia which author
ized the tax was alleged to be contrary to the due process clause of
the Constitution of the United States and to the fourteenth amendment.
The averments of the bill are long and elaborate, and it is unnecessary
to repeat them here, as they are copied in the statement of the Circuit
Court in the case of Bidwell v. Huff (C. C.) 103 Fed. 363, 368. The
city of Macon demurred to the bill, and the demurrer was overruled,
as shown by the report of the case just cited. 103 Fed. 363. The de
cision of the learned Circuit Court was made soon after the Supreme
Court announced its opinion in Norwood v. Baker, 172 U. S. 292, 19'
Sup. Ct. 187, 43 L. Ed. 443, and before the rendition of the later
judgments of the Supreme Court bearing on the same subject, which
are now familiar to the profession, and are cited in the briefs. The
ruling of the Circuit Court in overruling the demurrers to the bill is
assigned as error. But there are reasons why we are not called on
to consider the constitutional questions raised by this assignment. The
whole controversy between the plaintiffs and the city of Macon was the
dollars and cents assessed as taxes on property in the city limits. The
decree allows the city's claim for taxes to the amount of $3,546.38.
The amount claimed by the city for taxes for paving and curbing on
the Kimball House property was not allowed, but in decreeing a sale
of this property it was directed that the standing master ascertain from
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the evidence the extent and value of the benefit that was conferred on
the property by the making of the improvements upon which the taxes
were based. After this decree was entered, and before the appeal of
the city to this court had been perfected, the plaintiffs tendered to the
city the full amount of taxes claimed by it as due on the Kimball House
property. The tender included the city's costs in the Circuit Court.
The amount of the tender was received at first by the city, but was aft
erwards returned to the plaintiffs. The plaintiffs, however, continued
the tender by a writing filed in the Circuit Court, and the tender is re
peated in this court by counsel. We think the tender should have
been accepted by the city, and the litigation between it and the plaintiffs
ended. The practical way to end the controversy now is to amend the
decree by allowing the city the full amount of taxes claimed by it on
the Kimball House property which the plaintiffs are willing to pay, and
its costs in the Circuit Court. The amount, with interest to March 5,
1906, as appears from the record, is $3,011.29. The decree will be so
amended.

With the amendments herein indicated, the decree of the Circuit
Court is affirmed. Under the circumstances, the costs of appeal, in
cluding the transcript, will be taxed one half to the appellant, the city
of Macon, and the other half to the original complainants and appellees,
Franklin E. Woodward, executor of the last will and testament of Emer
son A. Phelps, deceased, and William L. Bidwell.

ROBERTS et al. v. JOHNSON et aL
(Circuit Court of Appeals, Fourth Circuit. February IS, 1901.)

No. 676.

BANKBUPrCY-OONVEYANCE WITH INTENT TO DEFRAUD-MoNlCY BORROWED TO
GIVE PREFERENCE.

Au insolvent, eight days before fiUng a petition In voluntary bank·
nlptcy, eXel..'Uted a mortgage for borrowed money to a brother of a large
creditor, covering substantially all of his property. The loan was ar
ranged tor by another brother of the creditor, who was also his agent
for collection of the debt. The amount borrOWed was slightly more than
the claim, and was turned over in paymellt of the same before the debtor
left the office where he received It. Held, that such facts justified a find·
Ing that the mortgagee knew, or had reasonable cause to believe, that the
purpose of the transaction was to prefer his brother In violation of tlIe
bankruptcy act, notwithstanding his denial, and a decree setting aside
the mortgage under Bankr. Act July 1, 1898, Co 541, § 67e, 30 Stat. 564 [U.
S. Comp. 8t. 1901, p. 3449], 88 one etven with Intent to hinder, delay, and
defraud other creditors.

Appeal from the District Court of the United States for the District
of Maryland.

William A. Wheatley and William M. Maloy, for appellants.
Alonzo L. Miles (Phillips L. Goldsborough, on the briefs), for ap

pellees.
Before GOFF, Circuit Judge, and BRAWLEY and M.:DOWELL,

District Judges.

BRAWLEY, District Judge. The trustees of the bankrupt filed
their bill of complaint in the District Court for the District of MaI'l"
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land to set aside certain mortgages, alleging that they were made with
intent to hinder, delay, and defraud the creditors of the bankrupt, and
that the money borrowed on said mortgages was applied to the pay
ment of an antecedent debt of the insolvent mortgagor, and this ap
peal is from the decree of that court adjudging said mortgages to be
null and void as against the creditors of the bankrupt. The mortgages
were executed and delivered to Oliver P. Roberts March 23, 1905, by
T. Milbourn Bramble, who filed his voluntary petition in bankruptcy
April 1, 1905, and was adjudicated a bankrupt April 11, 1905. Bram
ble had been engaged in the business of packing oysters and vegetables
at Cambridge, Md., for about 10 years, and had become indebted to
William H. Roberts, trading as "The Old Town Can Company," and a
manufacturer of cans at Baltimore, for merchandise purchased at in
tervals from May, 1904, to February, 1905, and was indebted to him
on the last-named date in the sum of $6,407.32. \Vhen desiring to
purchase cans for the approaching season, he was informed that no
further credit could be extended until that indebtedness was paid.
Some time thereafter Roberts testifies that the Old Town Can Com
pany told him that they had to have money. This information, he says,
was given to him by Samuel Roberts, who "seemed to be the man who
attended to the Old Town Can Company," who told him that he "could
give me a man that would loan the money," and directed him to go to
the office of Mr. \Vheatley, the counsel of Roberts Bros. This con
versation took place a few days before the mortgages were executed;
the exact date is not stated, witness saying that it was probably a week
before. Samuel Roberts is a brother of 'vV. H. Roberts, who testified
that he had no interest in the business of the Old Town Can Company,
but acted as a broker and sold the cans manufactured by it to Bramble
and others on commission. Oliver P. Roberts is another brother of
\Villiaril H. and Samuel, and these three, with James H. Roberts, an
other brother, and J. O. Langraff, constitute the firm of Roberts Bros.,
who are engaged in the business of packing canned goods. Samuel
H. Roberts and Oliver P. Roberts are also partners in a ship chandlery
business, and they are also associated in some real estate business.
\Villiam H. Roberts and Oliver P. Roberts, both of whom were exam
ined on the hearing of this case, testified that the business of the
Old Town Can Company is the individual property of 'vV. H. Roberts.
and that the other brothers have no interest in it. The main business
office of said company is in the office of Roberts Bros., and Raymond
Roberts, a nephew of the four brothers, is the bookkeeper of 'vV. H.
Roberts, and appears also to be employed by Roberts Bros. Pursuant
to the suggestion and arrangement made by Samuel Roberts, Bramble
and his wife went to the office of Mr. Wheatley March 23, 1905,
where he met Samuel Roberts. Oliver P. Roberts came in afterwards.
Testimony leaves it in doubt whether Samuel remained in one of the
adjoining rooms pending the conclusion of the transaction; Oliver P.
Roberts testified that he did not see him there. According to Bram
ble's testimony, the negotiations between him and Oliver P. Roberts
were limited to an inquiry as to the valuation of the property which he
proposed to mortgage, and as to whether or not there were any liens
~pon it, and that Roberts, not being entirely satisfied with his state-
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ment that there were no such liens, said that he would find out in
Cambridge about it, and it appears that Roberts thereupon communi
cated by telephone with an attorney in Cambridge, and the bill of said
attorney subsequently introduced shows a charge for a fee, March 23d,
for examining the records as to the property of Bramble, and for the
telephone charges, and, apparently as soon as he was satisfied that there
were no incumbrances on the property, Roberts gave Bramble his check
for $6,500, and the two mortgages were there and then executed, one
for $2,500, upon real estate, and the other for $1,000, upon the personal
property, machinery, etc., in the canning plant, upon certain horses,
mules, and farming implements, and furniture of his house. The two
mortgages apparently cover practically all of Bramble's property. As
soon as the transaction was complete, Roberts summoned his nephew,
Raymond Roberts, to Mr. Wheatley's office, and upon his arrival
gave him the mortgages to carry to Cambridge to be recorded. 'When
H.aymond Roberts arrived, Bramble turned over to him the check for
$(j,;jOO received from Oliver P. Roberts, and the bill of the Old Town
Can Company for $6,-107.32 was paid and Raymond Roberts gave
Bramble a check for the difference between the amount of the bill and
the amount of Oliver P. Roberts' check. Oliver P. Roberts testifies
thClt he had no knowledge of Bramble's indebtedness to the Old Town
Can Company; that he had no interest in said company, which was
the individual property of his brother, \V. H.; and that he did not
know that his check was to be used in payment of said indebtedness.
If this testimony is accepted as absolute verity, it would place the trans
action beyond impeachment, for mortgages executed in good faith
as security for money actually loaned are not in contravention of the
bankrupt act; but evidently the court below did not accept this testi
mony as true, and the question now before us is whether there is any
thing in the case which takes it out of the general rule that accepts the
judgment of the lower court as to the credibility of witnesses.

The main purpose of the bankrupt act is to secure an equal division
of the property of the bankrupt among his creditors, and this purpose
has certainly been defeated here if the transaction is allowed to stand,
for \V. H. Roberts has received payment in full of his indebtedness;
practically all of the property of the bankrupt is covered by the mort
gages, and the other creditors will get nothing. If the mortgages had
been given directly to \Villiam H. Roberts, it could not be pretended
that there was not an unlawful preference, and a transaction assailed as
a preference must be determined by its effect and not bv its form.
That Bramble was insolvent on March 23, IH05, is clear,' for his in
debtedness on that date, according to the testimony of his bookkeeper,
w;;~s something over $23,000. The mortgages covered his entire prop
erly, and eight days thereafter he filed his petition in bankruptcy. That
vVilliam H. Roberts has received a preference is also clear, for his debt
has been paid in full, and the purpose and intent to give a preference
is properly inferable from the facts proved. The negotiations through
\vbich this result was obtained were all made bv Samuel Roberts, a
brother of the creditor, and a brother of the mortgagee. He it was
that impressed upon Bramble that the Old Town Can Company "bad
to have money," and he it was who told Bramble that he "could give me
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a man that would loan me the money," without disclosing tne name
of the man, and he arranged the meeting in the office of the mort
gagee's attorney, where the money was loaned, the mortgages execut
ed, and immediately thereafter, before he left the office of the attor
ne-y, the debt due to W. H. Roberts was paid with the check of his
brother, Oliver P. Roberts. Courts cannot permit to be done by in
direction what the law forbids to be directlv done, and, without regard
to the form, they consider the purpose and effect of the transaction,
however devious the ways by which it is accomplisbed. The obvious
effect of these dealings has been the defeat of the purpose of the
bankrupt act. William H. Roberts has received payment of his debt
in full, and the other creditors are deprived of their proportionate
share of Bramble's property, which that act was designed to secure.
This result has been attained by the attempted transfer of property,
which in Bramble's insolvent condition he held as in trust for all of his
creditors, to a brother of the preferred creditor. It is hardly to be
believed that Samuel Roberts, who made the arrangement with his
brother Oliver for the loan, did not acquaint him with its purpose. If
Oliver did not know, he deliberately shut his eyes and ears to means
of knowledge. A side light on the relations of the parties is found in
the circumstance that Bramble, since his bankruptcy, has conducted a
packing business for Roberts Bros. In re Pease (D. C.) 129 Fed. 446.
and cases therein cited, affirmed by the United States Circuit Court of
Appeals, Sixth Circuit (no opinion), states the law and principles
which seem applicable here.

The judgment of the court below is affirmed.

THE TOMMY.

(Circuit Court of Appeals, Second CircuIt. January 1, 1907.)

No. lOG.

L SnIPPING-RIGHT TO LIMITATION OJ' LIABILITy-DEFECTIVJ: EQUIPMENT OJ'
VESSEL.

A shipowner, who has provided a suitable person as his agent to Inspect
or provide for the proper equipment of the vessel, Is not deprived of the
benefit of the statute limiting liabIlIty by proof of negligence of sucb
ag-ent In falling to provide such equipment or to maintain It In good
condition of which the owner had no knowledge or notice.

[Ed. Note.-Limltatlon of owners' llability, see note to The Longtellow.
45 C. C. A. 387.]

2. SAME-PRIVITY OF OWNER.
The owner of a fleet of barges employed In the UghterIng service Is not.

deprived of the right to a limitation of liahillty for the death of an em
ploye enga~ed ill discharging a cargo of railroad rails from one of the
barges, resulting from the use of defective tongs borrowed by the master
from another bOll t. where it was shown that such tongs were used in
frequently and were not a part of the ordinary eqUipment of the barges,
but were supplied to some, and, when needed by others, were borrowed
from them; that the owner had no knowledge of the defect, and employ
ed ('ompetent mnsters on whose request tongs were IlUjlplied or replaced
wheu out or revair.
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Appeal from the District Court of the United States for the Southern
District of New York.

This cause comes here upon appeal from a decree of the United
States District Court for the Southern District of New York, dis
missing the libel and petition of Leah M. Saville for limitation of
liability. The opinion of the court below is reported in 142 Fed. 1034.

LaRoy S. Gave and James J. Macklin, for appellant.
H. C. Smythe and Charles C. Sanders, for appellee.
Before WALLACE, LACOMBE, and TOWKSEND, Circuit

Judges.

TOWNSEND, Circuit Judge. The court below concluded that
"there can be little doubt of the defective condition of the tongs, and
that the accident was principally attributable thereto." Of the five
witnesses who testified to the defective condition of the tongs, four
were manifestly hostile to the libelant and had been discharged from
her employ, and the fifth had left her service, while five other wit
nesses testified that the tongs were, or appeared to be, in good condi
tion. \Vhile we are not prepared to say, after an examination of
the record, that we would have reached the same conclusion as that
of the District Judge, yet, as he saw and heard the witnesses, we are
not disposed to question the correctness of his finding on this point.

It appears from the record that libelant had some 30 or 40 barges
of the character of the Tommy engaged in the lighterage business and
in handling all kinds of merchandise, including railroad rails; that
the Tommy was equipped with the usual hoisting appliances; that
tongs for handling railroad rails are mere attachments hooked on to
the hoisting appliances; and that, while they are part of the means
used on board of such barges for unloading cargo, they are not part
of the equipment of each barge. The testimony on this point is as
follows:

The master, Thompson, said:
"You wouldn't find tongs on every boat; some boats have them, and some

boats have not them.
"Q. If one barge was not equipped with these tongs, you would go to an

other barge and get the tongs? A. Yes, sir; yes, sir.
"Q. But, however, it was always part of the equipment of some of the barges

to have the tongs? A. Yes, sir. * * * All the barges haven't got tongs;
they get them from one another. The way we have been using them over
there there is, many times, long times, we don't use them, so some of the
boats have tbem, and we loan tbem or borrow them from them."

The witness Wills testifies as follows:
"Q. Is it customary, or not, for these barges to be equipped with tongs? A.

Not necessarily; no:
"Q. '''hat do you do when there is a necessity for tongs? A. Then you go

and borrow a pair from the nearest boat to you.
"Q. That bas been for many years here'! A. Always so."

Nelson, witness for the claimant, formerly employed by the libelant,
testifies: "We had several pairs j" and again: "We have plenty of
them tongs."



572 151 FEDERAL REPORTER.

Libelant's son was manager of the business at the office; he also
looked after the fitting out of the boats. He died after the accident,
but before any testimony was taken in this case.

The testimony as to custom in procuring equipment, and in the use
of tongs, is as follows:

Louis Smith, who was the outside manager of the libelant's busi
ness, testified as follows:

"Q. Supposing the barges needed anything by way of equipment or other
wise, how would you know that? A. Anything he wants on the boats the
captain goes to the office and gets an order, and goes and gets it."

Thompson, the captain, referring to his having borrowed the tong:;
in question, says as follows:

"Q. You didn't send to your place of business or office for them, did you? A.
No, sir.

"Q. Why didn't you send word to Saville? A. We never used to do that.
If I am short I loan to one man, and if he is short I loan him."

This testimony as to custom is affirmed by Benson, a fonTIer em
ploye of the libelant, but a witness for claimant, who says, referring
to the tongs:

"Q. Where are they now? A. I left them down there (at the blacksmith's).
I bought a new pair. I got orders from Mr. George Saville-he is dead now.
II.e gave me an order, and I got a new pair of tongs."

It thus appears from the testimony that when the tongs were unfit
the master reported the fact to the manager, libelant's son, and he
gave an order to have them supplied, but that when tongs were needed
for use on any particular boat, and there were none on. board, the
master borrowed them from one of the other barges. The owner,
therefore, had provided the suitable and customary appliances for
the service in which the barges were engaged, and is entitled to the
protection of the statute, unless it appears that she failed to appoint
a suitable person to supervise the barge and its equipment.

It appears that Thompson, the man in charge of the lighter, had
served as lighter captain for seven or eight years, working with
another man in loading and discharging all kinds of cargoes, and
loaning or borrowing tongs of the character of those here in question
whenever occasion required, in accordance with the custom, as stated
above. It further appears that Thompson obtained the tongs in ques
tion from Benson, the master of the barge Brooklyn, and that, assum
ing the tongs to be defective, Benson was negligent in keeping them
on board without notice to libelant, because, as shown by his own
testimony, as soon as he brought their defective condition to the at
tention of the manager, the manager provided him with a new pair
of tongs. It nowhere appears that libelant was negligent in employing
either Thompson or Benson, or that either of them was unfit to dis
charge the duties of barge captain. Assuming that the tongs were
unfit for this particular service, it appears that libelant had no notice
of such unfitness. It would seem to follow, therefore, that the dam
age was occasioned without the privity or knowledge of the libelant,
who provided suitable equipment and appliances and the usual and
proper means for replacing the same when they were unfit or worn out.
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In the Republic, 61 Fed. 109, 9 C. C. A. 386, this court, discussing
the construction of the statute limiting liability, suggested that it
would be a hard construction of the statute to deprive the shipowner of
protection where a loss had occurred from the unseaworthy or de
fective condition of the vessel, without knowledge of the owner and
without his personal negligence, and held as follows:

"It was the intention of Congress to relieve shipowners from the conse
quences of all imputable culpability by reason of the acts of their agents or
servants, or of third persons, but not to curtail their responsibility for their
own willful or negligent acts. Moore v. Transportation Co., 24 How. (U. S.)
1, 16 L. Ed. 674; Walker v. Transportation Co., 3 Wall. ·(U. S.) 150, 18 1;. Ed.
172; Craig v. Insurance Co., 141 U. S. 638, 12 Sup Ct. 97, 35 L. Ed. 886; Quin
lan v. Pe\v, 56 Fed. 111, 5 C. C. A. 438; Hill Manufg Co. v. Providence &
New York Steamship Co., 113 Mass. 495, 18 Am. Rep. 527."

This case, and the decisions therein cited, establish the rule that
where the owner has provided a suitable person or persons as his
agent to inspect, or provide for the proper equipment of, the vessel,
he is not deprived of the benefit of the statute limiting liability by
proof of negligence of such agent, where he has had no notice or
knowledge of such negligence or resultant defect. Van Eyken v.
Erie Railroad Co. (D. C.) 117 Fed. 712.

The decree is reversed, with costs, and the cause is remanded to
the court below with instructions to enter a decree in accordance
with this opinion.

SOUTHERN RY. CO. v. LESTER

(Circuit Court of Appeals, Sixth Circuit. I!'ebruary 27, 1907.)

No. 1,585.

1. ApPEAL AND ERROR-REVIEw-RULINGS I~XCLUDING EVIDENCE.

The presumption in an appeIlate court is that the judgment below was
right, and the burden of showing to the contrary rests upon the plaintiff
in error; and to show that the exclusion of testimony offered was errone
ous and harmful he must show what he claimed such testimony would
have been and would have proved, if admitted.

[Ild. l\ote.-For cases in point, see Cent. Dig. vol. 3, Appeal and Error,
§ 3670.]

2. VVITNESSF..8-CROss-R-";:AMINATION-QUESTIONS AFFECTING ACCURACY OF DI
RECT TESTIl\IONY.

'Vhere, in an action to recover for a personal injury received in a rail
road wreck, a physician testified on behalf of defendant that he examined
plaintiff at the place and time of the wreck and to his condition, it was
proper on cross-examination to require him to state the conditions then
existing as to the confusion, etc., whieh might affect the fnUness and ac
curacy of his observations and examination.

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee.

Jourolmon, \Ve1cker & Smith, for plaintiff in error.
Pickle, Turner & Kennerly, for defendant in error.
Before LURTON, SEVERENS, a~d RICHARDS, Circuit Judges.
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SEVERENS, Circuit Judge. The defendant in error brought this
suit to recover damages for a personal injury sustained by him in a
disastrous 'collision which occurred near New Market, Tenn., on Sep
tember 24, 1904, between two of the railway company's trains on one
of which the plaintiff below was a passenger, in consequence, as he
alleges, of the negligence of the railway company. His injuries con
sisted of some wounds and bruises, but chiefly in a nervous shock from
which he suffered several months and was for a long time under med
ical treatment. The negligence of the railway company was scarcely
disputed, and there really seems no reason to doubt that the defendant
in error was entitled to recover some damages. The question most
contested at the trial was the extent of the injury. The verdict of
the jury was in favor of the plaintiff in the sum of $2,700. The de
fendant moved for a new trial, which was refused, and judgment was
entered upon the verdict.

The plaintiff -in error assigns six grounds for reversing this judg
ment. The sixth of these is for error in refusing the motion for a new
trial. This may be dismissed because not subject to review.

The first four of the errors assigned are rested upon the rejection of
evidence, and, as they are all alike, they have been argued, and will
now be considered, together.

The plaintiff below is an attorney at law, and testified in his own
behalf. On cross-examination he was asked by counsel for the de
fendant several questions, as follows:

"Q. 1. Mr. Lester, are you the same C. W. Lester who had a suit against
the railroad company dismissed in Bradley county circuit court because of
~hamperty?

"Q.2. Are you th" same C. W. Lester that the Supreme Court of Tennessee.
at its last term. i~sued an order requiring you to show cause why you should
not be stricken from the roll of attorneys?

"Q. 3. Mr. Lester, did you not go to Morristown, before you were injured,
and then to a Mr. Bolton's house, one night, and call him out of bed and tell
him that the Southern Railway Company had sent yO:l there to get a state
ment from him, as its attorney, the said Bolton being an employe of the South
ern Railway Company, regarding the manner of a wreck at \Vhitesburg, in
which Dave Hill, another emplOYe of the railway compnny, lost his wife?

"Q. 4. 1\11'. Lester, I ask you if you didn't after you had made that repre
sentation, get Bolton to write out a statement abont the injuries to Dave
Hill, and sign it and give it to you as a Southern Railway attorney, when you
were not such attorney?

"Q. 5. I further ask you if, ~n the next day, in the office of the Southern
Railway Company, here in Knoxville, you did not admit that you had gotten
the statement referred to, under the conditions mentioned in the above- ques
tion, to Mr. Cleage, in the presenee of Holton. and you stated to them that you
regarded that as a legitimate way to get a lawsuit against the Southern Rail
way Company'!"

Each of them was objected to upon the ground that it was incompe
tent and inadmissible. But no privilege was claimed. The objections
were sustained, and the defendant excepted. Counsel for defendant
neglected to state to the court what answer he expected from the wit
ness. Whether it was proposed to impeach him as a witness, or to
affect his standing as a lawyer and thereby diminish the damages,
seems uncertain. Moreover, the answer which might naturally be ex
pected from such a question could not be with any certainty inferred
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from the character of it. The presumption on this review is that the
case was properly tried and that the judgment is right. The burden
of showing the contrary is upon the plaintiff in error, and, in order
to preserve the question and to. show that the exclusion of the testi
mony was harmful, it was incumbent in the party claiming to be in
jured to show what he claimed the testimony would prove. This is
the recognized rule in the federal as well as the state courts. A long
list of decisions in the state courts to this effect is given in 3 Cyc., at
pages 165, 166. Some of the cases in the Supreme Court of the
United States where the rule has been stated and applied are: Pack
et Co. v. Clough, 20 Wall. 528, 22 L. Ed. 406; Railroad Company v.
Smith, 21 Wall. 255, 22 L. Ed. 513; Thompson v. Bank, 111 U. S.
529, 4 Sup. Ct. 689, 28 L. Ed. 507; Shauer v. Alterton, 151 U. S. 607,
14 Sup. Ct. 442, 38 L. Ed. 286; Buckstaff v. Russell, 151 U. S. 626, 14
Sup. Ct. 448, 38 L. Ed. 292. And as said by Mr. Justice Harlan in
Shauer v. Alterton, supra:

"The rule is not the less applicable in the present case, because the trial
court excluded the answer to the question upon the particular ground stated in
the bill of exceptions."

For the same reason, the rule is not the less applicable because the
grounds stated were too general.

These four of the assignments of error must be overruled.
The fifth assignment is that the court erred in admitting certain

testimony given on cross-examination of a physician and surgeon,
Dr. Jones, a witness called by the plaintiff in error, who testified to his
being at the place of the wreck and examining the plaintiff there, and
to his subsequent examination of the plaintiff at the Knoxville Hospital.
In answer to questions put by counsel for the plaintiff, now defendant
in error, though what the questions \Vere does not appear, he testified
that "there was great confusion at the wreck; it imparted itself to me as
a physician-would confuse anybody. I had to nerve myself up to
avoid it." This testimony was objected to "because," quoting from
the record, "this case must be tried upon the effect it had on the plain
tiff alone, and not upon other conditions and circumstances." This
objection did not touch the ground on which the admissibility of the
'testimony rested. It tended to prove the conditions in which the wit
ness acquired his knowledge of the facts about which he was testifying,
and which would be likely to affect the fullness and accuracy of his
observation and the impressions of the facts which he brought from
the wreck to the trial; and for this purpose the evidence was clearly
competent. The rule here applied is a deduction of common reason,
and needs no citation of a'lthorities to confirm it. But see 1 'Wharton
on Evidence, § 404; 2 Wigmore on Evidence, 994. VVe express no
opinion upon the question whether the evidence, if received for any
other purpose, was such as would be at all likely to influence the ver
dict.

The judgment must be affirmed, with costs.



576 151 FEDERAL REPORTER.

AMERICAN WRITIXG MACH. CO. v. WAG:N"Iill TYPEWRITFlR CO.

(Circuit Court of Appeals, Second Circuit. January 8, 1907.)

No. 19.

1. PATENTS-ANTICIPATION-TABULATING ATTACHMENT FOR TYPEWRITING MA
CHINE.

The Schulte patent, 1'\0. 450,592, for an improvement in typewriting ma
chines, consisting of a tabulating attachment, claim 9, is void for antici
pation by an invention made by Yost for which an application for a pat
ent was filed several years before the Schulte application, accompanied
by a full-sized operative model embodying the combination of said claim,
which was also shown in the drawings, it being further shown that another
of such Yost machines was built at about the same time and practically
used for tabulating purposes. Also held not infringed, even conceding that
it was not anticipated.

2. SAME-MODEL AS r~VIDENCE OF ANTICIPATION.
While a model filed in the Patent Otlice will not, in itself, amount to

an anticipation which will invalidate a subsequent patent to another, the
word "model" as so used must be understood in its ordinary f'ense as
meaning merely a pattern or representation, and not as meaning the actual
mach ine or del'ice of the illYention.

[Ed. 1'\ote.-lj'or cases in point, see Cent. Dig. vol. 38, Patents, § 77.]

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For opinion below, see 138 Fed. 108.
On appeal by the complainant from a decree of the Circuit Court for

the Southern District of New York in favor of the defendant in a suit
for ;nfringement of the ninth claim of letters patent No. 450,592,
granted to J. H. Schulte April 14, 1891, the application being filed
July 22, 1886.

Edmund Wetmore and Henry D. Donnelly, for appellant.
Arthur v. Briesen, for appellee.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

COXE, Circuit Judge. This is an equity suit for the infringement
of the ninth claim of letters patent granted to J. H. Schulte, for im
provements in type-writing machines and relates particularly to that
part of the machine known as the tabulating attachment, which is
describC'd in connection with a "caligraph" machine. It may, however,
readily be adapted for use in other well known writing machines which
employ a sliding carriage in which is mounted a roller for supporting
the paper to be printed upC)n.

The patentee's main objects were, first, to produce a machine in
which the means for disengaging the carriage from the step-by-step
spacing mechanism are connected thereto and operated automatically
thereby. Second, to provide a ston or abutment for arresting the
carriage at a predetermined p 0 int after being released from the step
by-step spacing mechanism. The invention consists in combining with
the step-by-step spacing mechanism means for releasing the carriage
therefrom, the carriage being provided Wit'l a st,)P tl coact with the
spacing mechanism so that it may be detained automatically after dis
engagement from the latter.
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The specification contains the following statement of the prior art:
"This movement of the carriage is generally effected by a step-by-step ac

tion through the escapement spacing mechanism of the machine, and is neces
sarily slow; but in some machines there is pivoted in connection with the
racks a device which may be reached (though not without inconvenience) and
operated to throw out of engagement the step-by-step feeding mechanism and
permit the carriage to travel quickly toward the left of the machine."

This is a distinct recognition of a fact which is established by the
proof that, prior to Schulte, there were machines provided with a de
vice which enabled the operator to throw out of engagement the step
by-step feed mechanism, thus permitting the carriage to travel quickly
towards the left to be stopped by his hand at the desired point.

The Claim Involved.
The ninth claim, which is the only one in controversy, is as follows:

"In a type-writing machine, the combination, with the carriage, of an ad
justable column-stop, a dog to engage the same, and a finger-piece or key to
actuate said dog, substantially as and for the purpose set forth."

The claim is for a combination, in a type-writing machine, contain-
ing four elements as follows:

First. The carriage.
Second. An adjustable column-stop.
Third. A dog to engage the column-stop.
Fourth. A key to actuate the dog.
The last three-the column-stop, the dog' and the key, are the

features relied on by Schulte to form the tabulating attachment.

Contention of Parties.
The complainant insists that the claim covers a pioneer invention and

is entitled to a liberal construction and a wide rang~ of equivalents.
The defendant contends that the claim is anticipated and that, in any
view, it must be limited to the mechanism described and shown and,
as so construed, it is not infringed.

Date of Schulte's Invention.
Schulte's application was verified July 15, 1886, and was filed July

22, 1886, but the complainant contends that the invention was ac
tually made about the middle of May, 1883. vVe are of the opinion
that the record fails to establish any earlier date for the invention
than May, 1886. The so-called proof to the contrary, if entitled to any
consideration whatever, wholly fails to establish tnc dat~ as early as
:..883 by the clear, convincing proof required in SL1C I circumstances.

Schulte was sworn in the action brought by the vVagner Company
<igainst Wyckoff and others, argud at the same time as the present
action and by stipUlation the testimony in that case may be considered
here with the same force and effect as if taken in this suit. He was
asked:

"During the time that you worked for the American Writing Machine Com
plmy, did you or not, devise or make any device or attachment adapted for the
use upon a typewriter for column spacing or tabulating work'l"

151 F.-37
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The ~nswer was:
"Yes, sir, intlIe middle of May, 1886."

We are unable to find any intimation of an earlier date except the
testimonv found in the record of interference before the Commissioner
of Pateri'ts between Schulte and U. Sherman McCormack, introduced
by the defendant without any stipulation that the testimony found
therein shall be regarded as taken in this action or considered as proof
of the facts here in issue. In the interference proceeding Schulte swore
that he conceived the invention in the middle of May; 1883, at Corry,
Pat Assuming that we are permitted to consider this testimony it
is enough to say that it is vague, uncertain, at variance with his later
statements and absolutely insufficient to carry the date of his invention
to 1883.

Yost Anticipation.
The defense of anticipation is based principally upon letters patent

to G. W. N. Yost, granted April 23, 1889, upon an application filed
June 28, 1880, and the model accompanying the same, filed September
3, 1880. The patent does not disclose the tabulating attachment of the
Schulte patent, but the drawings show an adjustable stop and the
model does, we think, disclose fully the combination of the ninth claim
in controversy unless confined to the identical mechanism described and
shown. The model, which at the present time is capable of being
operated, shows, in a type-writing machine, the combination with a
carriage of an adjustable column-stop, (which is an internally threaded
block mounted on a screw rod) a dog to engage the same and a key to
actuate the dog. The dog and key are almost the exact counterparts of
similar elements in the Schulte 'combination and operate in the same
way.

The complainant has taken the testimony of several witnesses, hav
ing more or less intimate knowledge of Yost's connection with the type
writer art in the early eighties, who testify that they do not remember
the Yost model or any similar machine, but all this testimony may be
rejected as negligible in view of the indisputable fact, as shown by the
filing card attached, that the model was received at the Patent Office
September 3,1880. By letter, dated June 29, 1889, the examiner with
drew the Schulte application from issue in view of the Yost patent and
model. Of the latter the examiner says:
"S~ model, showing an adjustable column-stop in the path of the dog, when

the latter is thrown out of engagement with the rack bar by double movement
of the space key. This stop is shown also in Figs. 1 and 2 of drawing."

In a subsequent communication (August 5, 1889) the examiner de
scribes the model as "a full sized operative machine, complete in every
respect, except that all the keys and type bars have not been put in,
a feature that is immaterial in respect to the point at issue. The ma
chine is more than a model; it is clearly a madtine manufactured
with others for purposes of use and sale-a completed machine which
can in no sense be considered an abandoned experiment." Claim 9
was thereupon rejected but was afterwards allowed upon receipt of an
affidavit by Yost, verified December 19, 1890, in which he states, in
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substance, that after an examination of letters patent', No. 401,990, he
is unable to state why the screw and nut were put into figures 1 and 2
of the drawings, his impression being that said devices had relation "to
an adjustable means for ringing the gong at predetermined points,"
and that he has no recollection of inventing a device for doing column
work. At the date of this affidavit the complainant was the owner of
the Yost patent and of the Schulte application.

The complainant's expert testified in the Wagner-Wyckoff Case that
he had examined the Yost model in the Patent Office and after de~

scribing it continues as follows:
"From the foregoing I am compeiierl to under~bmd that the construction and

mode of operation of this Yost patent model, as explained b~' the examiner,
was such that it was adapted for 'tabulating purposes.' "

It is argued that the Yost model is only the skeleton of a type-writing
machine, the type bar and finger-key being frail and flimsy. It is
quite true that only so much of the typewriter necessary to exhibit the
invention is shown, but this is also true of the drawing of the Schulte
patent where the inking mechanism, roller, type levers and finger
keys have all been removed. Incleed, this is true of most of the patents
in evidence and is generally necessary where the improvement relates
to one feature only of a complicated and composite machine. One who
has invented an engineer's airbrake valve is not required to describe
and show his device attached to a full sized locomotive. It is not to
be expected that a model made in 1880, when the art was in its infancy,
will exhibit all the perfections which a quarter of a century of develop
ment has since added. Grant that it was defective in each of the par
ticulars pointed out by the defendant, grant that each feature of the
combination has been simplified, strengthened and improved, and yet
the fact remains that it was, and is to this day, an effective, operative
tabulating attachment. It is, we think, a much clearer exemplification
of the invention than anything found in the Schulte patent.

On the 17th of July, 1888, Schulte, in his preliminary statement in
the interference proceedings between him and McCormack, swore "that
no model of the invention in issue has been made bv him; and the in
vention has not by him been embodied in a full sized'machine." Yost's
affidavit, which resulted in securing the issue of the Schulte, is entitled
to little consideration as proof of the statements contained therein. It
was evidently procured to put an end to an inconsequential contro
versy which would in no way benefit Yost even though it resulted in
defeating the Schulte patent. If Yost had been sworn in this cause
and given similar negative testimony it would have availed nothing in
face of the existing verity in metal showing precisely what he accom
plished.

Franz X. \Vagner, who for many years had been an inventor and
manufacturer of typewriter models and machines, made the Yost
model in question with the adjustable stop for the purpose of stop
ping the carriage at any desired point. He testifies that Yost gave
him the idea and left the details of construction to him. He also says
that about the same time, between 1880 and 1882, he made another
operative machine for Yost with a full key board and a tabulating
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attachment like that of the model. Wagner is a German an-d testi·
fled that it was difficult for him to explain intricate machinery in
English. At the time he testified he was in the employ of the defend
ant as an inventor, receiving a fixed salary. That the Yost model was
in existence as early as ~eptember 3, 1880, has, as before stated, been
established by proof WhICh is incapable of contradiction, and although
Wagner's testimony must be weighed in the light of his relations
with the defendant company we see no reason to doubt the statement
that he received his instructions from Yost That he made the model
there can be no doubt.

Edward M. Johnson, whose acquaintance with Yost began in 1878
or 1879, and who, with his brother Robert and Yost formed the
American Writing Machine Company, testified that a number of
models and machines were made for Yost at about that time. He
remembered two between 1880 and 1881; one a machine for visible
writing; the other a machine for tabulating. The latter was an
operative machine and was used experimentally by the witness to do
writing and tabulating and also by the typewriter operator employed
by them at the time. Although the witness, who is a chemist, could
not describe the exact details of the tabulating mechanism he knew
that the machine "had an attachment that would allow the carriage
to be released and stop at a given point that was adjustable."

Robert W. Johnson testified that the typewriter business in the
early 80's was in its infancy and it occurred to him that if a machine
could be devised which would make invoices better than those then
in existence it would find a ready market in the commercial world.
He constantly suggested the importance of such an improvement
to Yost who made a machine designed to accomplish that purpose.
This machine "could be moved over an intervening space and stop
ped at a given point; which could be adjusted so that the greatest
amount to be made in the invoice-that is, whether the line was at
the ten dollar line or one hundred dollar line, or whatever line the
main figures-so that it could be adjusted to stop at that line of fig
ures." The witness describes the machine having the tabulating de
vice in part as follows:

"On tb'e machine that 1 saw be bad made an adjustahle point which could he
moved laterally along the carriage so that It could be set at different points:
and the dogo, as the carriage was carried laterally struck this attachment which
was carried on a screw."

This machine was built by Wagner previous to 1882 and about
1880 or 1881. The witness is shown the Yost patent and recognizes
the "A Stop" of figure 1 and of the Yost model as the adjustable
screw threaded column-stop which he had previously described. The
witness was asked:

"IIow does the constructIon as Illustrated tn figure 1 of the patent just
shown you, In this resIJ(!ct compare with the machines that were actually built
Il8 you Bay about 18801"

He answered:
"I cannot be absolutely certain, because It Is a long time ago, but so far as

I can remember they had identically the same thing."
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Complete working machines having this attachment were publicly
used in the office of the writing machine company for making in
voices prior to 1882.

The testimony of another witness, Belcher, is also in strong cor
roboration of the defendant's contention that the improvement cov
ered by the ninth claim of the Schulte patent was well known and
in actual operation years prior to the earliest date which can be as
signed to the Schulte invention.

The complainant's testimony in reply is negative in character.
Persons employed by Yost, and having more or less knowledge of
what contributions he was making to the art at the time in question,
testify that they do not remember the Yost model and have no recol
lection of seeing the tabulating attachment, although several of them
recall the fact that 'vVagner "vas employed by Yost as a model mak
er. Of course the fact that these men do not remember seeing a
structure which actually existed at the time is immateriality reduced
to its last analysis. Yost, the inventor, was not called by either party
and one of the witnesses testifies that he heard that Yost was dead al
though we have been unable to find direct proof of his death in the
record. vVe are therefore of the opinion that six years prior to the
date of Schulte's invention there were in existence at least two type
writing machines with an operative tabulating attachment which were
actually used in making out invoices in the office of the writing ma
chine company. This improvement was probably conceived by Rob
ert \V. Johnson; it was given tangible shape and form by Yost, the
machines being constructed by \Vagner. If the proof of prior in
vention were confined to the Yost patent alone, or to the oral testi
mony alone, or to the model alone, it would be probably rejected as
insufficient, but the three united present one of the strongest cases
of anticipation with which we are familiar. The drawings of the pat
ent concededly show an attachment capable of use as a tabulating
device and incapable of any other use, at least the other uses sug
gested in the Yost affidavit, and elsewhere, are of such a nature as
to appeal only to one whose imagination has heen abnormally devel
oped at the expense of his reason. The model filed in connection with
the specification leaves no doubt as to the meaning of the drawings
and is a complete embodiment of the combination of the claim in
question broadly considered. It shows a device, which, if attached to
a typewriter, is capable of doing tabulation work. The oral testimo
ny supplies the only missing link and leaves no reasonable doubt as
to the purpose for which the machines were made.

How is it possible for the court to reject this proof? On what
theory can we decline to give it the full weight to which it is en
titled? The complainant has failed to discredit or answer the evi
dence except in a few subordinate and immaterial particulars. It
does not dispute the prior existence of the drawings or of the model.
It cannot do so. It admits that the model was probably made by
"Vagner, but asserts that it was a crude and flimsy structure, incapa
ble of successful operation. No attack is made upon the character of
two, at least, of the defendant's witnesses who testify to the success-
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ful.operation of the anticipating machines, for they evidently are
gentlemen whose lives are above reproach, but it is asserted that the
machines did not work successfully and were subsequently abandoned.
That they did not work as successfully as the perfected machines of
the present is, of course, conceded, but the proof does not justify the
conclusion that they were abandoned experiments. Noone can read
the testimony in the light of the Yost model without being convinced
that the idea of a tabulating attachment is embodied there as dearly as
in anything Schulte has contributed to the art. Neither produced
a perfect device capable of competing commercially with the ma
chines of the present, but both had given form to the idea so that the
work of the sUbsequent improver was comparatively easy. Both had
the idea but Yost had it years before Schulte. The theory that what
Yost, or Yost and Johnson, did was experimental and abandoned as
a failure cannot be maintained. If the invention were made it is
immaterial how it was made or for what purpose. It is. only where
experiments fall short of the desired result and are abandoned as
failures that they are rejected as proof of want of novelty. Water
man v. Thomson, 2 Fish. Pat. Cas. 461, Fed. Cas. No. 17,260; Aiken
v. Dolan, 3 Fish. Pat. Cas. 197,203, Fed. Cas. No. 110.

\Vith this evidence before us of the existence of the Yost draw
ings, model and use in 1880, we are unable to reach the conclusion
that the tabulating attachment was invented by Schulte six years
afterwards.

Law Applicable to Model.
It is urged by the complainant that novelty of the combination of

the ninth claim cannot be negatived by the Yost model and in sup
port of this proposition we are referred to Walker on Patents, § 61,
and cases there cited.

Cahoon v. Ring, 1 Cliff. 592, Fed. Cas. No. 2,292, was a trial of
certain feigned issues of fact by a jury to determine whether com
plainant's patent for an improved seeding machine was valid and in
fringed. At page 611 Judge Clifford charged the jury:

"You are accordingly instructed to inquire and determine, from the evidence,
whether Luce made his alleged invention of the vertical machine public, and
if he did not, but had used it for no purpose, except simply for his own pri
vate experiments, and if it had been broken up prior to the 14th of May,
1857 (the date of Cahoon's application) and its materials used for other pur
poses, and its essential parts lost, and the invention forgotten or abandoned,
that such an invention and use would be no obstacle to the taking out of a pat
ent by Cahoon, or those claiming under him, and that the model, or machine,
now in evidence, on that state of facts, would not invalidate the Cahoon pat
ent. if he was an original inventor of his improvements, without any knowl
edge of said machine, and did not derive any of them from Luce."

In Stainthorp v. Humiston, 4 Fish. Pat. Cas. 107, Fed. Cas. No.
13,281, the court says:

'''The machine of Whitfield never went Into practical use. Although, a
working model was made in or about the year 1849, and was soon after used
for two or three hours in making candles, by way of experiment, the machine
may well be considered as but an abandoned experiment."

In Johnson v. McCullough, 4 Fish. Pat. Cas. 170, Fed. Cas. No.
7,401, the court said:
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"I have also examined all the testimony relating to the ShRW model, and
find that it does not show more tllan the making of a model, and not of any
practical working machine, which is necessary ter overthrow a patent."

In Stilwell Co. v. Cincinnati Coke Co., 1 Ban. & A. 610, Fed.
Cas. No. 13,453, the court said of a model made prior to the invention
in question:

"That (the making of a mere model) does not constitute invention, and it
can only be used as an item of testimony, reflecting upon the making and
using of the wooden heater in 184;) or 1846. Taking it in connection with
the testimon3' on that point, and weighing all the testimony together, I cannot
say, that it is of that clear and satisfactory character, as requires me. to find
that James Armstrong invented the device, as claimed, in 1845 or 1846."

In Bowers v. Von Schmidt (C. C.) 63 Fed. 572, the court, at page
577, says:

"That models or drawings will not constitute invention, so as to amount to
anticipation, may be true, but models or drawings may constitute inventiou to
avoid anticipation."

Non constat models and drawings may be used to establish an inven
tion prior to that of the patentee.

These are all the authorities cited by Mr. 'vValker and we are con
vinced that they do not sustain the broad contention of the complain
ant. The law, section 4886 of the Revised Statutes [u. S. Camp.
St. 1901, p. 3382], provides that any person may obtain a patent,
inter alia, for a machine invented by him "not known or used by others
in this country before his invention or discovery thereof." It is
clear, as pointed out by Mr. \Valker, that knowledge of a model
of a machine is not knowledge of the machine itself any more than
knowledge of a model of Brooklyn Bridge is knowledge of that
structure. But we think the rule should be restricted to a model
pure and simple as the word is understood in common parlance,
viz.: a pattern, a copy, a representation usually upon a reduced
scale. The word "model" should not be construed to mean the identical
device which is covered by the patent. If this were otherwise a defend
ant who produces the exact structure of the claims and proves that
it was known prior to the date of the alleged invention is completely
answered if the complainant can show that the anticipating structure
was filed as a model. In other words, the question is not one of
nomenclature but of fact. In the case of a complicated machine a
small model incapable of actual use may be filed for the purpose of
explaining and illustrating the drawing; that such a model alone
would not anticipate is, of course, perfectly clear. On the other hand,
it frequently happens that the applicant files as his model not a pattern
or representation of the thing invented by him but the thing itself.
Take, for illustration. an application for a patent for a horseshoe nail
where one of the nails made by the inventor is filed as a model, can
it be that a subsequent applicant can hold a patent for that nail or any
feature thereof after proof of its prior existence and the knowledge
thereof by the public? During the pendency of an application a
model filed in the Patent Office is supposed to be inaccessible to the
public and therefore proof of its filing elate is not alone proof of public
knowledge at that time, but, on the other hand, such knowledge hav-
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ing been shown by extrinsic evidence, the model is not open to the
suspicion that it has beep altered and, until proof to the contrary is
adduced, must be presumed to be in the condit;on it was in at the date
of filing. As before stated we think the Yost model was something
more than a mere model, for the reason that it is a full operative em
bodiment of the tabulating mechanism, and for the further reason that
its existence and purpose is established by evidence independent of
its connection with the Patent Office.

In view of what has been said we deem it unnecessarv to discuss
the other prior patents and evidence of anticipation. The idea of
stopping the carriage automatically at the tabJlating point instead of
by the hand of the operator is one that would naturally occur to any
intelligent workman skilled in the art and it is not surprising, as
the proof shows, that several inventors at nearly the same time under
took to remedy the difficulty. It would, however, extend this opinion
beyond all reasonable limits, w:th no corresponding advantage, were
we to attempt a discussion of all of the questions mcoted in his enor
mous record. If the Yost model, patent and macbines and the testi
mony regarding the same do not completely anticipate the claim in
question they so limit it to the identical construction described and
shown by Schulte that there can be no pretense that the defendant
infringes.

Infringement.
The defendant's machine is a modern typewriter containing many

improvements which were unheard of at the date of the Sclnde appli
cation. It is described at length by the experts in all its minute de
tails-those which are involved in the present controversy as well
as those which are in no wav involved. It suffices to sw that in our
judgment the defendant does not infringe the ninth Claim even if
the evidence of anticipation were removed from the C'lse. The dog
of the claim is marked in the drawings and referred to in the specifica
tion as "the dog e." This dog engages with tile racks to form the
step-by-step mechanism used in ordinary writing and when released
from the racks by the downward pressure of th~ key the same dog e
stops the carriage at the tabulating p:Jint by coming into CJntact with
the column-stop, adjustable or fixed, on the third rack. The defend
ant's machine does not include such a d:Jg. The feed dogs of the
defendant are feed dogs only and have no part in stopping the carriage
by contacting with the column-.top. For this purpose the defendant
provides separate and distinct stops, strongly and firmly mounted not
on the carriage but on a rod journaled ta the frame work of the ma
chine, the stops being moved into the path of a lug on the carriage,
thus stopping the latter at the desired point. The work of arresting
the carriage when it moves forward under the influence of the sprin::;
is thus placed upon heavy, strong staps and not upon the comparatively
small and delicate feed dog. The defendant does not use the dog e
to stop the carriage by engagement with a column-stop and therefore
does not have the third element of the claim. If the cbim b~ construed
to cover a dog, which simply engages the column-,top and performs
no other function, the combina'ion is inoperative, for such a dog
.could not come in contact with the stop until t:le feed dog is thrown
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out of engagement with the racks, and no releasing mechanism is pro
vided in such a combination. The court is not permitted to reconstruct
the claims of a patent, and the patentee is bound by the claims as he
has written them. In the present case the patentee in drafting the
ninth claim has chosen to confine himself to a single movable dog,
viz.: the feed dog of the step-by-step movement. Only one dog is men
tioned in the claim. It is a dog to engoge the adjustable column-stop
and which is itself actuated by the Enger piece or key. If we take
this single dog to be other than the feed dog, we may actuate it by the
key as much as we please and thus move it into position to engage
the stop, but noth:ng will happen because the claim contains no
provision for simultaneously releasing the two engaging parts of the
step-by-step mechanism. Upon any interpretation of the claim which
makes the single dog a dog other than the feed dog, the combination
is inoperative. If, however, the dog of this claim be held to be the feed
dog as undoubtedly the p"ltentee unclerstoocl it to be, the very move
ment of the key piece which actuates it to engage the adjustable column
stop at the same moment of time releases it from the racks, thus dis
engaging the step-by-step mechanism and making the claim operative.

The decree is affirmed

WAGXER TYPE\VRITER CO. v. WYCKOFF, SEA:lfAKS & BE~EDICT.

(Circuit Court of Appeals, Second Circuit. January 8, 1907.)

Ko.20.

1. PATENTS-COKSTRUGTIOX OF CLAHfS-bfPROVE1>fEXT PATENTS.
In construing il1ljll'overnent claims of a patent, consideration sbould

be given to the character of the improvements introduced by the patent,~e

and the cbang,~ in the art attributable to them. \Vhen they result in con
verting imperfection into completeness, and in producing the first prac
tieally and eOlllll1ereially successful machine, however simple the change
appears, the invention is entitled to liberal treatment by the courts.

IEd. Not(~.-For cases in point, see Cent. Dig. vol. 38, Patents, § 249.]
2. SA1>IE-PRIMARY J},IPROVEMENTS.

Courts look with favor upon patents for primary improvements which
are novel and a manifest departure from the principles of prior structures,
and which constitute the final step necessary to convert failure into suc
cess.

3. SAME.
A strict construction of the claims of a patent sbould not be resorted'

to. if the result would be a limitation on the actual invention, unless it
is required by the language of the claim.

[Ed. Xote.-For cases in point, see Cent. Dig. vol. 38, Patents, § 241.1
4. S.UIE-INFllINGDIENT-CrIANGJ<: OF PARTS.

Infringement is not avoided by changes in a patented macbine whicn
are nonessential, as by changing the positions of parts or transferring a
function from one part to another, without affecting the principle or mode
of operation.

5. SAME-CONSTRUCTION OF PATENT FOR PRIMARY IMPROVEMENTs-TABULAT
ING ATTACHMENT FOR TYPEWRITERS.

The Gathright patent, No. 436,916, for an improvement in typewriters,
which consists of an automatic tabulating attachment, while not for a
pioneer invention, covers a primary and valuable improvement on the
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tabulators of the prior art, and tbe first practically and conunercially suc
cessful tabulating device, and its claims are entitled to a constroctioll
sufficiently liberal and a range of .equivalents sufficiently broad to protect
the actual invention. As so construed, claims 4 and 5 hela infring&

6. !3AME-INFRINGEMEKT-SPECIFIC IMPROVEMENT OLAIMS.

A patent for a ~peeific improvement on a prior machine is not infringed
by a machine which doeR not contain sUl'h improvement, on the theory
that an equivalent device is used.

7. SAME~-INFRIKGE1IEXT.

The Gathright patent, No. 4G2.268, for 1m improved tabulating attach
ment for typewriters consancd, and held not infringed.

Appeal from the Circuit Comt of the United States for the Southern
District of New York.

For opinion below, see 138 Fec!. 108.
On appeal by the complainant from a clecree of the Circuit Comt

for the Southern District of New York in favor of the defendant in a
s~lit for infringement of two letters patent, granted to Josiah B. Gath
nght for improvements in typewriting machines. The first of these,
No. 436,916, was granted September 23, 1890; the application being
filed January 15, 1889. The second, No. 452,268, was granted May 12,
I8n; the application being filed October 17, 1890.

A. von Briesen, for appellant.
Edmund Wetmore and H. D. Donnelly, for appellee.
Before LACOMBE, TOWKSEND, and COXE, Circuit Juclges.

COXE, Circuit Judge. This is an equity suit for the infringement of
two letters patent, granted to Josiah B. Gathright, for improvements
in type-writing machines.

First Gathright Patent.
The first of these patents, No. 436,916, relates to improvements in

that class of machines which are provided with feed racks for moving
a carriage to space between the letters of each line.

The specification describes the improvement as embodied in a Rem
ington machine. The patentee says that prior to his invention, when
the operator desired to do tabulating work, it was necessary for him
to advance the carriage by repeatedly striking a spacing key or by
unlatching the carriage and sliding it to the desired point by means of
a hand lever; both methods being tedious, irritating and perplexing.
The patentee's object was to obviate these objections by providing
means for automatically locating with the typewriter one or more
columns of words or figures and mechanically skipping any intervening
space desired to be left blank. The invention consists in the construc
tion and combination of parts forming a portion of a typewriter de
signed to accomplish the objects stated.

The principa.l features of Gathright's invention are the following:
First, a supplemental spacing key which is exclusively devoted to the

tabulating attachment and performs no function except in connection
therewith. The operator, by pressing on this key disengages the de
tent or feed-dog, from the rack, which is held disengaged until the car
riage passes over the desired space, when the carriage is stopped by,
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the lateral arm of the feed bar, which is pivoted to the carriage, coming
into contact with lugs adjustably but firmly fixed to the stop-rod.
By releasing the key from pressure the stop-lug is removed from the
usual path traveled by the carriage and the detent again engages with
the toothed rack.

An independent key of this character has advantages over the
keys of the prior art and particularly over a key adapted by light pres
sure to advance the carriage a single letter space and, by heavier pres
sure, to release it entirely. Such a key, as is pointed out by the patentee,
is in continual danger of being over-pressed, unless the mind of the
operator is constantly alert to prevent it.

A second feature is the lift-slide and stop-rod freely hung, adjustable
longitudinally of the machine, and normally supported close beneath
some cross portion, like the lateral arm of the feed rack referred to
above. This rod is raised and lowered by the spacing key lever and
connecting upright post on which the rod is seated. The rod is pro
vided with lugs for stopping the carriage which may be adjusted, by
set screws, at any desired point on the rod. \Vhen pressure on the key
is released the rod returns to its normal position, the stopping shoulders
of the lugs are removed out of the path of the carriage and the machine
is free to resume its step-by-step action. The lever between the key
and the vertical post, which connects the lever to the stop-rod, is
pivoted to the frame of the machine and constitutes the mechanism for
lifting the lugs into contact with the carriage arm and lowering them
out of contact as the key is respectively pressed down or released.

Generally speaking, the patentee's contribution to the art consists in
providing an independent mechanism operated by a separate spacing
key by which adjustable stop-lugs can be brought into contact with a
portion of the feed carriage, thus dispensing with the use of the small
and comparatively delicate feed-dog, or detent, to bear the greatly in
creased strain when the carriage is released from the step-by-step move
ment. The drawings show the adjustable lugs attached to the stop-rod,
but it is obvious that if, for any reason, it were desirable to transpose
these parts so that the adjustable lugs are attached to the moving frame
and the fixed abutment to the stop-rod, the change would not be a
departure from the spirit of the invention. The two would be alterna
tive and equivalent constructions.

The tabulating attachment is so constructed that it may be attached
to or removed from the machine without interfering with its use as
an effective typewriter. The patentee says:

"It would require only ordinary mechanical skill to adapt my stop-rod and
lugs to any kind of a self-feeding typewriting machine by following out the·
principle of construction herein described. Therefore, I deem it unnecessary
to illustrate its application to the great variety of typewriting machines which
have been invented."

The Claims.
The claims involved are as follows:
"(4) The combination of a stop-rod freely hung to the machine, a stop-lug

thereon, and a supplemental spacing-key hung in the machine and adapted to
move the said stop-lug into the path of a portion of the feed-carriage, and con
nection between the stop-rod and rack-bar, SUbstantially as shown and de
scribed.
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"(5) In 11 typewriter, the combination of the usual letter-keys and one or
more spacing-keys having mechanism in common for permitting the carriage to
mO,ve a definite space at each stroke, and a supplemental E.'Pacing or skipping
key fitted to permit the carriage to move any desired number of said spaces,
according to adjustment, said key provided with independent mechanism for
releasing the carriage from the detent, and mechanism for simultaneously in
terposing an adjustable stop, substantially as shown and described."

Contention of the Parties.
The complainant contends that Gathright was the first to construct a

commercially operative tabulator, that the patent is a pioneer and
that these claims are entitled to a broad range of equivalents.

The patentee's own views on this subject are stated in the specifica
tion as follows:

"Because of the necessary changes in details of constmction that would
naturally result from the adaptation of my invcntion to different styles of type
writing machines, I do not wish to confine my claims to the svecilic device
herein described."

The defendant disputes this contention and insists that if a construc
tion broad enough to include its tabulator is placed upon the claims
they are anticipated by prior patents and structures. If, however,
the claims are confined to the improvements contributed by Gathright
they are not infringed.

Second Gathright Patent.
The second patent, No. 452,268, was granted to Gathright, May 12,

1891, and is for an improvement upon the mechanism of the first pat
ent whereby the skipping device of No. '136,(116 may be adapted to fit
type-writing machines of different kinds, the Caligraph and the Rem~

ington being among them. The Remington No. 2 machine is the one
described in the specification.

The principal feature introduced consists of a rock-shaft mounted
on the frame of the machine along which shaft the stop-lugs may be
adjustably located, or they may be located on the carriage, so that when
the shaft is rocked on its axis the lugs will come into the same path of
travel as the carriage and stop the latter by being brought into contact
with some part thereof, adjustable or fixed, when the latter is releasea
by the removal of the detent from the feed-rack. In other words,
the improvement seems to consist in the substitution of rock-shaft 16
for the stop-rod 14 of the first patent. The latter being freely mounted
with a rocking axis at right angles to the path of travel of the carriage
and the former being mounted on an axis parallel to the path of travel,
the stops being adapted to engage the carriage by being rocked into its
path instead of being lifted into contact as in the first patent. As before
stated it is, of course, immaterial whether the adjustable stops are on
the rod and the fixed stop on the carriage or vice versa.

The difference between the devices of the two patents is clearly
pointed out by the complainant's expert, 1\1r. Fraser, as follows:

"In the Gathright second patent the part which corresponds in function to
the stop rod 14 of the first patent, is a rock-shaft which is extended approxi
mately parallel with the travel of the carriage, or in other words with the
feed-rack. 'l'he axis around which this shaft turns or oscillates is consequentl~·

at right angles to that around which the stop rod 14 of the first patent
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fibrates. In the case of the construction shown in Figs. IV. and VI. where the
only part upon the rock-shaft which has any action upon the feed-rack or
illly co-adioll with the adjustable stops is the cam or arm 45, this second
invention involves that this arm or cam shall swing through a vertical plane
developed from front to rear, or in other words, perpendicular to the move
ment Of the carriage; whereas the specific construction shown in the first pat.
ent involved that the active part, namely, the stop rod 14, should swing in
a vertical plane developed from the left to right, or in other words, parallel
to the movement of the carriage."

The Claims.
The claims involved are as follows:
"(6) The combination, in a type-writing machine having a carriage feed

raek, of a detent hung to engage the said rack, a rock-shaft journaled in bear
ings parallel with the feed-rack to be rocked in a rlirection transverse thereto
and having one arm communicating with the said detent to disengage It from
the rack and another arm or block to be rocked into the path of a fixture of
the carriage, and a skipping-key connected with the rock-shaft, substantially
as described.

"(8) The combination of a type-writing machine feed-rack, a rock-shaft near
ly parallel with the rack wholly independent of the ordinary feed rock-shaft,
a lug upon one and stop-blocks adjustably secured upon the other, a detent for
the rack, the rock-shaft having one arm to disengage the rack and detent, and
another arm connected with a skipping-key, sUbstantially as described."

Defenses.
The defenses are the same as those interposed to the first patent,

viz., anticipation of the claims if broadly construed, and noninfringe
ment if confined to the improvements contributed by Gathright.

Gathright Not a Pioneer.
The contention that Gathright is entitled to the rewards of a pioneer

inventor cannot be maintained. If we may be permitted a metaphor,
he did not discover the new mine, he reached it by following trails
blazed by others through the wilderness; but once arrived, by his
genius and energy, he converted a nonproducing failure into a busy,
prosperous and lucrative enterprise. In other words, he developed the
mine. Gathright's first application was filed January 15, 1889. In
an affidavit, verified July 3, 1890, and filed in the Patent Office, July 5,
1800, he avers that he conceived the invention "on or about the 28th day
of December, 1887; that about the 2nd day of January, 1888, and after,
he made frequent sketches of the invention at issue by which to ex
plain it to others; that he first explained the invention to others on or
about the 2nd day of January, 1888."

Assuming this statement to be competent proof and giving to it the
most liberal construction it is manifest that the earliest possible date
which can be assigned him is December 28, 1887.

Prior Art.
Long prior to this Schulte, McCormack, Yost and others not only had

conceived the broad idea of an automatic tabulating attachment but
had fully described operative mechanism for carrying it out. In the
action of the American Writing Machine Company against this com
plainant we have reviewed at length the old art and particularly the
contributions thereto of Yost and Schulte. It is wholly immaterial to
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the present issue which of these two was the prior inventor, for both
were long prior to Gathright.

Reference may be had to the opinion in the other case for the details
of the Yost and Schulte devices, rendering an extended discussion of
them here unnecessary. Suffice it to say that as early as September 3,
1880, Yost had constructed a model showing, in a type-writing ma
chine, the combination with a movable carriage of an adjustable stop,
a dog, or detent, to engage the same and a key to disengage the dog
from the feed-rack and bring it into contact with the adjustable stop.
About the same time Yost made, or had made, other machines emboay
ing substantially the same construction as shown in the model which
were actually used for tabulating purposes.

Schulte, prior to July 22, 1886, the date of his application, had con
ceived the combination, fully described in his patent, which produced
an operative but not a particularly efficient tabulator.

The McCormack patent, the application being filed June 17, 1886,
shows substantially the same construction as the Schulte patent, ex
cept that McCormack employs a separate key for tabulating.

It is too plain for argument that Gathright cannot be treated as the
first to construct an automatic tabulating device for use in type-writing
machines. He must, therefore, be confined to the improvements upon
existing devices which he has made. The broad conception was not his
and he can only treat as infringers those who use his device or one
which may fairly be treated as an equivalent.

Gathright Made First Commercially Successful Tabulator.
On the other hand, in construing the claims consideration should be

given to the character of the improvements introduced by Gathright
and the change in the art which is attributa:ble to them. Though we
are not prepared to say that the prior tabulators were abandoned
failures we are fully convinced that the evidence establishes the prop
osition that they were not commercially successful and never could be
made successful so long as the feed-dog was utilized to receive the en
tire shock of the spring-propelled carriage.

Each of the prior machines had a doubtful and more or less checkered
existence. After being battered and worn beyond the help of the re
pairer they finally disappeared as tabulators when the new type embody
ing the Gathright improvements began to make its appearance. In
short, we are constrained to say that to Gathright belongs the credit
of constructing the first commercially successful tabulator. The chan
ges introduced by him seem simple and obvious in the light of the pres
ent but it is a significant fact that all the prior inventors, Schulte, Mc
Cormack and Yost used the feed-dog to stop the carriage and it never
seems to have occurred to anyone before Gathright to make the tab
ulating apparatus wholly independent of the writing machine proper.
Gathright's device, though an improvement upon the existing tabula
tors, was art improvement of such vital importance that it may be said
that the art, when considered from a practical and commercial point of
view, began with him. He converted a theory into a fact. His inven
tion belongs to that large class which have ever been treated with
liberality by the courts, where the inventor by an apparently simple
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change, addition or transposition of parts, has converted imperfection
into 'completeness.

The Law Relating to Primary Improvements.
The language of the Supreme Court in Westinghouse v. Boyden Co.,

170 U. S. 537, 572, 18 Sup. Ct. 707, 42 L. Ed. 1136, seems applicable.
"We are induced to look with more favor upon this device, not only because

it is a novel one and a manIfest departure from the principles of the Westing
house patent, but because it solved at once and in the simplest manner the
problem of quick action, whereas the 'Vestinghouse patent did not prove to be
a success until certain additional members had been incorporated into it.
'" '" '" If credit be due to Mr. Westinghouse for having invented the func
tion, Mr. Boyden has certainly exhibited great ingenuity in the discovery of a
new and more perfect method of performing such function."

In The Barbed Wire Patent, 143 U. S. 275, at page 282, 12 Sup. Ct.
443, at page 446 (36 L. Ed. 154), the court says:

"The difference between the Kelly fence and the Glidden fence is not a
radical one, but slight as it may seem to be it was apparently this which made
the barbed-wire fence a practical and commercial success. '" '" '" Under
these circumstances courts have not been reluctant to sustain a patent to the
lllan who has taken the final step which has turned a failure into a success."

In Consolidated Valve Company v. Crosby Valve Co., 113 U. S. 157,
at page 179, 5 Sup. Ct. 513, at page 525 (28 L. Ed. 939), the court says:

"Richardson's invention brought to success what prior inventors had es
sayed and partly accomplished. He used some things which had been used
before, but he added just that which was necessary to make the whole a prac
tically valuable and economical apparatus."

See, also, Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L
Ed. 586; Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed.
658.

Construction of Claims.
That the claims of the first patent are entitled to the broadest range

of equivalents cannot be successfully maintained, but we think they
are entitled to liberal interpretation and cannot be evaded by one who
uses the elements of the combination, or equivalents therefor, which a
mechanic of ordinary intelligence would have wit enough to adopt
if asked to substitute for the rods, lugs and keys of the patent other
elements to which, though differing markedly in appearance, accomplish
the same result in substantially the same way. The claim should be as
broad as the invention.

A safe and conservative rule for the construction of such claims is
clearly stated by Judge Shipman in Smead Co. v. Fuller & Warren Co.,
57 Fed. 626, 6 C. C. A. 481, as follows:

"The actual invention, if in conformity with the language of the claims,
should control in the construction of patents. A strict construction should not
be resorted to if it becomes a limitation upon the actual invention, unless such
construction is required by the claim, it being understood that the construc
tion should not go beyond and enlarge the limitations of the claim."

In Machine Co. v. Murphy, 97 U. S. 120, at page 125, 24 L. Ed. 935,
the court says, that in determining the question of infringement the
<;ourt is.,--
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"to look at the machines or their several devices or elements in the light
of what they do, or what office or function they perform, and how they perform
it, and to find that one thing Is substantially the same as another, if it pl'r·
forms sUbstantially the same functioh in sUbstantially the same way to ob
tain the same result; always bearing in mind that ,devices in a patented mao
chine are different in the sense of the patent law when they perform different
functions or in a different way, or produce a substantially different result."

See, also, Tilghman v. Proctor, 102 U. S. 707, 26 L. Ed. 279; El
dred v. Kirkland, 130 Fed. 342, 64 C. C. A. 588; Reece Buttonhole
Co. v. Globe Co., 61 Fed. 959, 10 C. C. A. 194.

Claims of Second Patent Limited.
Of course the foregoing observations are inapplicable to the second

Gathright patent, which, by the obvious requirements of the prior art
and by the express concessions of the specification itself, is limited to
improvements upon the structure of the first patent.

A licensee under the first patent who uses the mechanism therein
described and claimed cannot be held as an infringer under the second
patent. In order to hold him it is necessary to show that he uses the
devices of the first patent plus the improvements of the second patent;
not any and an improvements calculated to produce similar results,
but the precise improvements described and claimed.

Elements Stated.
Claim 4 of the first patent is for a combination, containing the follow-

ing elements:
First. A stop-rod freely hung to the machine.
Second. A stop-lug on the rod.
Third. A supplemental spacing-key hung in the machine and adapted

to move the said stop-lug into the path of a portion of the feed-carriage.
Fourth. Connection between the stop-rod and rack-bar.
The combination of the fifth claim has the following elements:
First. The usual letter-keys and one or more spacing-keys having

mechanism in common for permitting the carriage to move a definite
space at each stroke.

Second. A supplemental spacing or skipping-key fitted to permit the
carriage to move any desired number of spaces according to adjustment.

Third. Said key provided with independent mechanism for releasing
the carriage from the detent.

Fourth. Mechanism for simultaneously interposing an adjustable
stop.

Of course, the combinations in controversy are expressly stated to
be in type-writing machines.

Infringing Device.
The infringing device is known as the Gorin tabulator and is fully

described in circulars issued by the defendant. It is a complicated
structure containing many par;ts which it is not necessary to describe
in detail.

This device as shown in the Remington typewriter (No.6) aneged
to infringe, employs eight skipping keys, instead of one. These keys
are arranged below the bank of printing keys and are mounted on push
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rods. When one of the keys is pressed inwardly it vibrates a vertical
lever hung in the rear of the machine, the upper end of the lever hav
ing a pin connection with a sliding dog, or stop-lug, which is moved by
the lever into the path of an adjustable stop on a bar attached to the
carriage and moving with it. At the same time and by the same move
ment the plate which extends under the rack is raised so as to disengage
the members of the feeding mechanism and permit the carriage to
travel to the desired point for tabulating where it is stopped by the
two abutting shoulders coming into contact. 'When pressure is removed
from the key it is forced back by a spring action and the ordinary step
by-step printing may be resumed.

The question of infringement should be considered from the view
point of a single spacing key: the addition of seven other spacing
keys in no way affects the question. If one key and its connecting train
of mechanism infringes it is sufficient. Speaking generally, it can.
hardly be denied that the defendant employs an independent tabulator
which can be attached to or removed from an ordinary typewriter with
out affecting its normal operation of writing: or that the defendant
uses an independent or supplemental spacing-key and, by means of a
train of mechanism set in motion bv this kev, lifts the rack from con
nection with the feed-dogs and stops the ca~riage at the desired point
by bringing an abutting shoulder carried on the carriage frame against
an abutting shoulder carried on a stop-rod, or lever, freely hung in the
machine.

That the defendant's spacing key is the substantial equivalent of the
key of the patent is apparent and that the defendant's lever is the equiv
alent of the pivoted stop-rod 14 of the patent can hardly be disputed
in view of the identity of function which evidently exists and which
is frankly and clearly pointed out by the defendant's expert, Mr. New
berry. He says:

"The only difference between the simple lever, B-G of defendant's machine,
and the simple lever, stop-rod 14 of the Gathright first patent, is that in
defendant's machine, the fule-rum is between the ends of the lever, while in
the stop-rod 14 the power if< between the ends of the lever instead. Each is
a simple lever, and that is all there is of it."

The sliding clog at the upper end of this lever is the stop-lug thereon
and the spacing-key, by pressing outwardly the lower end of the lever,
throws the stop inwardly into the path of a projection on the feed car
riage. Connection between the lever and the rack-bar is effected by a
simple arrangement of arms, links and levers by which the rack is
lifted from communication with the detent or escapement.

We have then all the elements of the fourth claim or plain equivalents
therefor, with such obvious changes as a mechanic would adopt if
asked to adjust the device of the patent to the improved machine.

The defendant seeks to read into the claim adjustability as a feature
of the stop-lug on the rod. Two answers at once suggest them
selves. First, the claim is silent on the subject; and, second, if the
claim contained as its second element "an adjustable stop-lug on the
rod," infringement would not be avoided by placing the adjustable lug
on the carriage. The location of the lug is not of the essence of the

151])'.-38



594 151 FEDERAL REPORTER•.

invention and ;it is manifestly immaterial and a' mere matter of COn
venience whether the adjustable ~ug is on the rod or carriage.

Few patents would be safe if their c1aitnscould be avoided by a
change of parts so obvious and so unimportant. In the action on the
Schulte patent the defendant was fully in accord with this view, for it.
was said by its expert:

"So long as one of these members of this stop mechanism is made adjustable,
the carriage can be stopped at any desired point in its path of travel, and it
is wholly immaterial, in my opinion, iIi view of the position that Schulte oc
cupies in the typewriter art, which one of these members is made adjustable."

In the Buttonhole Case, supr~, the' court, speaking of a similar con
tention, says:

"As the principle of the patentee's stitching mechanism is clearly such that
the relative movements between it and the plate are essential while the ab
solute movements-that is, whether the plate moves or the frame moves-are
nonessential, the proposition of the defense, if maintained, destroys, through
the phraseology of the application and claims touching matters thus non
essential, the entire value of this important, useful, and hitherto profitable
invention."

The usual letter-keys and one or more spacing-keys of the fifth claim
are the ordinary keys actuating the universal bar found in all writing
machines and are, of course, in the defendant's machine. The supple
mental-key of the defendant's tabulator is the one we have just de
scribed, the independent mechanism for releasing the carriage being
the horizontal push-rod, vertical lever and connecting parts by which
the rack is lifted from the detent, and the mechanism for interposing
an adjustable stop is that by which the sliding dog, br stop-lug, is
placed in the path of projections on the carriage.

Claims of Second Gathright Patent.
The sixth claim of the second patent is for a combination of the

following elements:
First. A detent hung to engage the carriage feed-rack.
Second. A rock-shaft journaled in bearings parallel with the feed

rack to be rocked in a direction transverse thereto and having one arm
communicating with the said detent to disengage it from the rack and
another arm to be rocked into the path of a fixture of the carriage.

Third. A skipping-key connected with the rock-shaft.
The eighth claim of the second patent is for a combination containing

the following elements:
First. A feed-rack.
Second. A rock-shaft nearly parallel with the rack wholly independ

ent of the ordinary feed rock-shaft.
Third, A lug upon one and stop-blocks adjustably secured upon the

other.
Fourth. A detent for the rack.
Fifth. The rock-shaft having one arm to disengage the rack and

detent and another arm connected with a skipping-key.
As before stated the distinguishing feature of the second patent is

the substitution of a rock-shaft for the pivoted stop-rod of the first
patent so that the lugs are rocked instead of being lifted into the path
of .the carriage.
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It is unnecessary to enter upon an elaborate discussion of the question
of infringement of these claims, for the reason that each has as an ele
ment a rock-shaft. In the sixth claim it is "a rock-shaft journaled in
bearings parallel with the feed-rack to be rocked in a direction trans
verse thereto." In the eighth claim it is "a rock-shaft nearly parallel
with the rack wholly independent of the ordinary feed rock-shaft."

There is no such rock-shaft in the defendant's tabulator.
Infringement is predicated of the assumption that the simple lever

of the defendant's device, which we have already held to be the equiva
lent of the stop-rod lever of the first patent, is the rock-shaft of the
second patent or an equivalent therefor.

This assumption is based upon an ingenious argument of the com
plainant's expert, where, by a process of exclusion and transposition,
aided by a vivid imagination, he transforms the swinging pivoted lever
of the machine into the rock-shaft of the patent. In other words, the
argument amounts to an attempt to show that a rock-shaft might be
substituted for the lever in defendant's machine.

Such an argument would hardly be permissible were we concerned
with a broad, fundamental patent, but in a patent strictly limited to a
specific construction it is wholly irrelevant. Gathright obtained his
second patent because he convinced the Patent Office Officials that he
had made an improvement on the mechanism of the first patent; and
we are now asked to hold as an infringer one who does not use the im
provement. This cannot be done.

It follows that the decree is affirmed as to the second Gathright pat
ent and reversed as to the first without costs of this court, and the
cause is remanded to the Circuit Court with instructions to enter a
decree in conformity with this opinon, without costs.

AMERICAN GRAPHOPHONE CO. v. UXIYERSAL TALKI:KG MACH.
:.\1FG. CO.

SAME v. AMERICAN RECORD CO.

(Circuit Court of Appeals, Second Circuit. January 14, 1907.)

Nos. 87,94.

1. PATE;,\TS-INVENTIO=,,-EvIDENOE.
\Vllere an existing process or device discloses what aPPear to be in

superable objections to practical operation, it is pel'sullsive evidence of
invention that an improver has the foresight and courage to break away
from such disclosure and conceive of some new method involving a dif
ferent principle; but it is also evidence of invention if one, by taking a
step forward, sees that what appeared to be barriers to progress are mere
obstructions to side paths and byways, and that the road to a practical
invention lies straight ahead.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38,Patents, §§ 16, 17.]
2. SAME.

Where the question of iuvention is still left in doubt after the appli
cation of the usual negative tests to est3'blish want of invention, such
doubt may be resolved in favor of the patent by evidence of successful
results where others had tried and failed. especially where such success
is in both operative and commercial results.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, § 40.]
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I. SAME-PROCESS yon MAKING SOUND RECORDS.
The Jones patent l';o. 688,739, for a method of producIng sound records

for use In talking machines of the gramophone type, which consists in
cutting or en~raving a record groove of uniform depth, by means of the
lateral vihrations of a suitable stylus, upon a disk of waxlike materi~l,
coating the same with a conducting material, and tben forming a matnx
tllel'eon by electrolysis, from which the duplicate records are made by im
pression, was not anticipated by anything In the prior art, and discloses
patentable invention. Also hela Infringed.

Appeals from the Circuit Court of the United States for the South
ern District of New York.

For opinions below, see 145 Fed. 636, 643.
These causes come here upon appeals from decrees of the United

States Circuit Court for the Southern District of New York, dismiss
ing bills alleging infringement by defendants of complainant's pat
ent No. 688,739, granted December 10, 1901, to Joseph W. Jones,
for a process of producing sound records. The opinions of the court
below are reported in 145 Fed. 636, 643.

Philip Mauro and C. A. L. Massie, for appellant.
Horace Pettitt, for appellee Universal Talking Mach. Mfg. Co.
Samuel Owen Edmonds, for appellee American Record Co.

Before WALLACE, LACOMBE, and TOWNSEND, Circuit
Judges. .

TOWNSEND, Circuit Judge. The court below, upon a well
considered and exhaustive discussion of the patented process and of
the prior art, and of the other evidence, held that the patent disclosed
a patentable process, but said as follows:

"The step by which the tablet Is cut into or engraved by the lateral move
ment of the stylus, instead of such undulations being traced or etched, was
perhaps a step forward. Old Ideas and suggestions, however, which. are found
In prior publications, were used to produce the better result. This achieve
ment did not involve the IngenuIty of ·an inventor, but comes withIn the limit
of the skilled in that class of workmanship. What the patentee accomplIshed
is thought to fall within the rule laid down in the following cases: Locomo
tive Works v. :Medart, 158 U. S: 68, 15 Sup; Ct. 745, 39 L. Ed. 899; SmIth v.
Nicholls, 88 U. S. 112, 22 L. Ed. 566; PennsylvanIa Company v. Locomotive
Company, 110 U. S. 490,4 Sup. Ct. 220, 28 L. Ed. 222."

The facts chiefly relied ~n to support this conclusion as to invalidity
of the patent are the following:

The patented process applied to cylindrical records of varying depth
was described and shown in the prior Young patent, which purported
to cover "improvements .in connection with (inter alia) gramophones,"
thus, it is claimed, implying the process applied to a disk. The prior
Edison British patents referred to phonograms "in the form of a disk,
* * * and the marks are to be either in straight lines, ~piral, zig
zag, or in any other .convenient form," and stated that "the reprodoc
tion of the phonogram from a matrix * * * may be made upon
a * * * plate."

The prior unexpired Bell & Tainter patent, No. 341,214, was, broad
ly, for the process of cutting or engraving sound records in wax.
One of the claims of said patent was as follows:
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"9. The method of forming a sound or speech record which consists in en
graving or cutting the same in wax or a wax-like composition, substantially as
described."

And it is argued, and Berliner testified, that-

"this whole matter of cutting a gramophone record directly in wax or other
solid material was thoroughly familiar to all of us, but on account of the very
broad scope of the Bell & 'l'ailltcr patent no attempt was made to make such
records for commercial use. because we felt sure that the Bell & Tainter pat
ent would be sustained against them."

But even if, for the sake of the argument, we assume the correctness
of the assertion of the complainant, in this record and otherwise, as to
the broad scope of said Bell & Tainter patent and the effect of its
disclosures, it is clear that no actual inventor of the improvement
covered by the patent in suit would have been deterred by any such
apprehensions from applying for a patent for such improvement. In
fact, no such excuse appears to have been thought of or suggested by
counselor experts for defendant in the suit against the defendant,
the Universal Company. The court record of the Bell & Tainter pat
ent shows that the would-be improvers upon the art therein disclosed
continually and persistently patented and defended constructions which
embodied the inventions described therein. The defendant, the Uni
versal Company, commenced its infringement of the patent in suit
more than a year before the expiration of the Bell & Tainter patent.
And the Bell & Tainter patent did not deter this patentee, Jones, from
seasonably filing his application in 1897. In view of the now confessed
superiority and commercial success of the product of the patent in suit,
it may safely be assumed that its inventor, by obtaining a patent,
might at any time have secured, by license or otherwise, a substantial
consideration therefor. In any event, he might have applied for the
patent, and thus placed himself in a position to commence operations
thereunder immediately upon the expiration of the Bell & Tainter
patent. And it is a sufficient answer to the testimony of Berliner,
quoted above, that he was not in fact deterred by any such considera
tions when he applied for a patent for the invention in suit before the
expiration of the Bell & Tainter patent.

An examination of the Bell & Tainter patent shows that the assump
tions as to its broad scope are without foundation. There is not a
word of reference in the specifications to the engraving laterally of un
dulating records, or of any records of uniform depth. And the ex
perience of complainant with said patent, and the evidence as to the
experiments of Tainter, one of the patentees, in connection therewith,
show that it never served as a disclosure of the process of the patent
in suit. Even the complainant, which was the owner of the Bell &
Tainter patent, never succeeded in obtaining a practical disk record
until it adopted the process of the patent in suit.

As to the prior Edison patents, it is evident, as the court below sug
gests, that he "had in mind a record of the vertically undulating type."
That he never had in mind the flat disk Jones record is sufficiently
shown by the failure of defendants to introduce any evidence that h'e
ever applied his invention to the production of such disks.



598 151 FEDERAL REPORTER.

The arguments based on the prior Berliner patents, as a disclosure
of the process of the patent in suit, are sufficiently disposed of by the
foregoing considerations, by the finding of the court below that "the
series of acts described in the Jones patent produced a definite and use
ful result essentially different from that described in the patents to
Berliner," by Berliner's failure to claim that said patents disclosed said
invention, and by his oath in his application for a patent for said process
that it was a patentably novel invention, and by the fact that the pro
cess of the patent in suit has completely displaced that of the Berliner
process.

Futhermore, Berliner, in his Franklin Institute lecture in 1895; de
scribed a method of making duplicates from his etched zinc disks,
and, stating the objections to practical use, concluded that these ob
jections would shortly be obviated. Ten years later, when he was
called as a witness in this suit against the American Record Company,
he fails to state that he ever overcame said obj ections or devised a
practical method of duplication, but merely says that, because of the
Bell & Tainter patents, "I felt that there was no use in following up a
method of cutting a record in wax or other solid materia1."

The Young British patent, No. 1,487, is manifestly the closest ref
erence in the prior art, for it discloses substantially the process of the
patent in suit applied to the production of vertically undulating grooves
in a cylindrical record. Referring to said patent, the court below said
as follows:

"The skilled artisan doubtless would have had little difficulty in adjusting
the various elements so that a tlat sound record of the type in question could
have been produced without experimentation or the trials of an inventor. I
think that the patent not only indicates that the process described might sub
stantially be used in the way pointed out by Jones, but also that the patentee
eontemplated the application of his invention to the disk record."

But the language of the Young specification would seem to in
dicate that the patentee, like Edison, had in mind the application of
his process to cylindrical records only. The opening statement in the
specification is as follows:

"My present invention relates to a method of and a means for reproducing
any number of duplicates or counterparts of sound records that have been en·
~raved, indented or otherwise produced upon the rotund or cylindrical record
ing surfaces of phonographs, gramophones, graphophones," etc.

Furthermore, the steps in the specified process indicate that they
are to be taken in connection with a cylindrical record, and involve the
destruction of the original and the collapsing of the duplicate, with
the consequent risk of injury.

The court below, in a full, fair, and accurate presentation of all
the material and salient facts in this case, has held that the patented
process produced a novel and useful result, but that it was within the
limit of the skilled workman. It is upon this latter point that we feel
constrained to differ with the court below. We think that it gave too
much weight to the effect of the disclosures of the Young patent.
And we conclude, in the light of the prior art, that the changes from
Young to Jones involved invention, because, inter alia, Jones was
practical, Young was impl:'actical ; Young was before the public for six
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years before any "skilled artisan" succeeded "in adjusting the various
elements so that a flat sound record of the type in question could be
produced," and no one prior to Jones saw that it could be adapted to
a practical disk record with lateral undulations; there were inherent
objections to the practical production of varying depth records, which
Jones found did not exist when the known or suggested processes
were applied to laterally undulating grooves of even depth,

If further evidence of the patentable novelty of the Jones process
be sought, it may be found in the deposition of Charles S. Tainter, a
graphic record of unsuccessful efforts, unrealized anticipations, ancl
abandoned experiments. 'Where an existing process or device thus
discloses what appear to be insuperable objections to practical opera
tion, it is persuasive evidence of invention that an improver has the
foresight and courage to break away from such disclosure and con
ceive of some new method involving a different principle; but it is
also evidence of invention if one, by taking a step forward, sees that
what appeared to be barriers to progress are mere obstructions to
side paths and byways, and that the read to a practical invention
lies straight before him. The record of the litigations involving the
patentability and infringement of the devices employed in this new
sound producing art shows that inventors and skilled mechanics were
engaged in a struggle to devise and construct improvements upon
the existing devices, to overcome the objections to their practical
operation, and thus widen their field of use. In the case at bar, it is
shown that it did not occur to anyone before Jones that the old use
of the varying depth process on cylindrical records could be adapted
to a new use with a uniform depth process on flat records with a use
ful and practical result.

The courts have generally found it inadvisable to attempt to define
invention, and, concluding that there are no affirmative rules by which
to determine its presence or absence in every case, have recognized
and applied certain negative tests to establish want of invention.
"Valker on Patents, ~§ 24,29. But where, upon the application of these
tests, the question of invention is still left in doubt, such doubt may be
resolved in favor of the patent by evidence of successful results where
others have tried and failed. This doctrine has not only been repeat
edly asserted and applied by the United States Supreme Court, from
Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177, down to Car
negie Steel Co. v. Cambria Iron Co., 185 U. S. 403, 22 Sup. Ct.
698, 46 L. Ed. 9G8, but by this court in numerous decisions, where,
as in the case at bar, it was argued that the means provided were
so simple and obvious that they could not have involved invention. A
few of these cases will illustrate the lengths to which this court has
gone in applying this principle.

In Singer Mfg. Co. v. Schenck, 77 Fed. 841, 844, 23 C. C. A. 494,
this court said as follows:

"In view of the prior state of the art thus eXhibited, it seems now to have
been a very simple thing to do what was done by the patentees. * * * But
the record in this case affords extrinsic evidence of a most convincing kind
that what was done by the patentees was not an obvious thing, and that
the change of organization was not one which the skilled mechanics of the par-
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ticular art could bave suggested and introduced without the exercise of In
ventive faculty. This evidence is supplied. not only by the many patents for
improvements, wbich fell short of producing tbe simple, compact, less expen
sive, and more efficient bearings of the patent, but by the sterility, during 20
years, of the great army of mechanics employed by the various sewing-ma
chine manufacturers."

In Brunswick v. Thum, 111 Fed. 904, 50 C. C. A. 61, the patent
covered merely an upgrade portion inserted in a bowling-alley return
way. There the court said as follows:

"'1'he improvement consists in an extremely simjlle, and, it would seem, per
fectly obVious, application of common knowledge as to the law of gravitation.
'Were there nothing in the record but the bare statement of facts above set
forth, we would be inclined to concur with the court below in the proposi
tion that, 'had any skilled mechanic been asked to perfect a structure that
should gradually arrest the momentum of the retul'lling ball, an ascent would
obviously have been the structure needed.' But in this case, as in tlle Singer
Case, the evidence shows conclusively, and indeed without contradiction, that
this very demand for an arrester of the retul'lling ball was before skilled me
chanics for many years, and j-et no one before Reisky hit upon the device,
which now seellls so obvious."

In George Frost Co. v. Cohn, 119 Fed. 505, 56 C. C. A. 185, where
the invention consisted in the substitution of a button of rubber or
similar material for a metal button in a hose supporter, this court
said as follows:

"'Whether the feature of novelty Is the employment of a new material, or
a change of adaptation in other respects, the inquiry- always is whether what
was done involved the exercise of inventive faculty as distinguished from the
ordinary skill of the caIling. 'Vhen tile substitution has accomplished a result
which those skilled in the art had long and vainly sought to effect, the evidence
that it involved something beyond the skill of the calling is so persuasive that
it generally resolves the inquiry in favor of patentable novelty. Applying that
rule to the present case, we conclude that the patent in suit, as regards the
claim in controversy, is not valid for want of patentable novelty."

Upon the same ground, in Brown v. Huntington Piano Co., 134
Fed. 735, 67 C. C. A. 639, this court sustained a patent for a minor
improvement in making the adjustment of a music desk on a piano
automatic; and in Rumford Chemical \Vorks v. Baking Co., 134
Fed. 385, 67 C. C. A. 367, the patent was sustained where the change
fro111 the prior art consisted in substituting granular for pulverulent
material in baking preparations.

In these circumstances, the disk produced by the patented process
responds to the test of success where others have failed. But, in ad
dition to this inventive success, it is also a commercial success. And
this success is not subject to the criticism that it is due to extensive
advertising, or the attractive manner of placing the articles before
the public, or "the energy with which they were forced upon the
market." McClain v. Ortmayer, 141 U. S. 419, 428, 12 Sup. Ct. 76,
35 L. Ed. 800. Nor is the disk merely such an element of a device
that its sales may be ascribed to the popularity of other elements
thereof, or of the entire organism. Doig v. Morgan, 122 Fed. 460,
59 C. C. A. 616. The patentable novelty of the process of the patent
is not only indicated by large sales, but also by the unassailable evi
dence of that most sincere form of flattering recognition, namely,
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imitation and appropriation by rival manufacturers. In short, it has
so far supplanted all other methods previously used that apparently
all disk records are now made by said process, and complainant's
chief competitor admits that it has discarded its own patented etching
process and has substituted therefor the process of the patent in suit.
The validity of the patent is thus established by commercial success,
resultant solely from inventive success, and such extensive public use
as to supersecle disks made by other processes, which is "pregnant
evidence of its novelty, value, and usefulness." Magowan v. :t\ew
York Belting & Packing Co., 141 U. S. 332, 343, 12 Sup. Ct. 71,
35 L. Ed. 781.

As to the objections raised that the patent in suit covers a mere mode
of operation, we concur in the conclusion of the court below that the
process of the patent in suit was a patentable one.

The contentions in support of the defense of noninfringement do
not require extended discussion. The defendant, the Universal Com
pany, denies infringement, under a claim that its tool does not cut
or engrave its soft material, but displaces it. It does not appear
from the evidence that defendant does not use the patented process
in making its commercial records. The result of an inspection thereof
indicates that they are formed by "cutting or engraving upon a tablet
of suitable material by means of * * * a suitable stylus," as
claimed in the patent in suit. Therefore, as this court said in Hemolin
Co. v. Harway Co. (C. C.) 131 Fed. 483, 487, "if the defendants can
prove to the contrary, they should do so."

The defendant, the American Record Company, denies infringement,
on the ground that it does not impress the matrix of the patent "into
a tablet of suitable material," because it interposes a process of making
an additional matrix, not included in the patented process, and im
presses this additional matrix into the material. In effect, it claims
that although it employs the first processes of the patent to make the
matrix and the last process of the patent to make the commercial
record, yet because of the interposition of a superfluous additional
duplicating process it escapes infringement. It is unnecessary to refer
to the authorities that such a claim is without merit.

The decrees are reversed, with costs, and the causes are remanded
to the court below, with instructions to enter decrees for injunctions
and accountings in accordance with this opinion.

VICTOR TALKIXG )IACH. CO. et al. v. ,nmUICAN GRAPIIOPIIONE CO.

(Circuit Court of Appeals, Second Circuit. January 14, 1007.)

No. 116.

1. PATENTS-CONSTRUCTION OF CLAB[S~l'ROCEEDIXGSIN PATENT OFFICE.
Where it is shown that a patentee has acquiesced in the rejection of

broad claims by the Patent Oftiee by their cancellation and the substi
tution of narrower claims therefor, the limitations thus introduced into
such claims must be read and intel'I!l'('ted in the light of the eil'cumstan·



602 151 FEDERAL RErORTER.

ces surrounding the issuance of the patent, liS shuwn by a reference to
the rejected claims and to the prior state of the art.

[Ed. Note.-l!'or cases in point. see Cent. Dig. vol. 38, Patents, § 244.]
2. SAME.

An applicant for a patent Is ~ntitIed to specify and claim in his ap
]llication the sUbject-matter of which he believes himself to he the orig
inal inventor, and· to persist in his assertions and claims until final ac
tion thereon by the Patent Office; but when his claims are rejected on ref
erences cited against them, he is called upon to exercise his election be
tween insistence and appeal, or desistance and acquiescence, and, if he
acquiesces, the public is entitled to the benefit of the limitations and ad
missions imposed upon him as a condition precedent to the allowance of
the patent.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, § 244.J
3. SA)!E-INFRINGEMENT-SOUND RECORDS.

'l'he Berliner patent No. 548,623, for duplicate sound records and
method of making the same, in which the matrix is protected against the
sulphur fumes from hard rubber by facing it with a metal not attacked
by such fumes, is limited by the proceedings in the Patent Oflice to records
composed of hard rubber, and is not infringed by records made froll! II
different material and one which does not require the method of the
process claims.

In Error to the Circuit Court of the United States for the Southern
District of New York.

For opinion below, see 145 Fed. 189.
This cause comes here on appeal by complainants from a decree

on final hearing of the United States Circuit Court for the Southern
District of New York, dismissing- bill for infringement of patent No.
548,623, granted October 29, 1895, to Emil Berliner, for duplicating
sound records. The opinion of the court below is reported in 145
Fec!. 189.

Horace Pettitt, for appellants.
Philip Mau.ro and C. A. L. 1hssie, for appellee

Before WALLACE, LACOMBE, and TOWNSEND, Circuit
Juclges.

TO\VNSEND, Circuit Judge. The court below reached the con
clusion that the sound records of the defendant did not infringe the
claims in suit, for the reason that said claims were limited in terms and
in fact to an article of manufacture composed of hard rubber. An
examination of the file wrapper confirms the correctness of this conclu
sion. It appears therefrom that the patentee, by reason of the rejec
tion of his broad original claims, was forced to substitute the narrower
claims upon which the patent was finally allowed.

The original application for the patent was filed by Berliner himself,
and in its specification covered generally a method of making duplicate
records by impressing a matrix, into suitable material, or blank sheets
of impressible material, and a modified method of making such records
when rubber was used, which consisted in coating the matrix with iron
or nickel so as to protect it from the sulphur fumes generated by the
rubber. One claim covered broadly the method of pressing the matrix
"into a material which is hard in a cold state and soft and yielding
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in a wann state." Other claims were for pressing it into "softened
hard rubber." The broad claim was twice rejected. Thereupon, Ber
liner, through his attorney, canceled said claims, and for the broad
claim substituted two new claims, one for pressing the matrix "into
a material, while the latter is softened by heat, and holding it in contact
with the same until the material has cooled and hardened," and another
for pressing it "into plastic material" and holding it in contact, as
above, and he inserted for the first time a claim for a product, being for
a record consisting "of a disk of hard rubber," etc. Both of the above
substituted claims were rejected and canceled; the narrow claims were
not rejected. Thus every claim of invention was narrowed down to
the specific method of protecting the matrix against the fumes from
hard rubber, and thus producing an improved matrix, and of impress
ing it in hard rubber, and for the resultant product.

Thereafter the attorney for Berliner, asking for a reconsideration of
the case, said, inter alia, as follows:

"While the applicant is positive that none ot the processes described in the
references cited can be practiced, or have ever been practiced, upon hard rub
ber, still, in order to avoid further deiay and with the hope of bringing this
case to a termination, claims 1, 2, and 5 have been canceled. There now re
main in this case only the process ciaims which stand allowed, and in addi
tion thereto three claims for the articie of manufacture produced by appli
cant's process, Illld, as he fully believes, practically producible only by hia
process."

And, distinguishing the references cited to processes for making rub
ber stamps, the attorney says:

"They have no resemblance to each other, tor the one is in the natural state
60ft, yielding, and eiastlc, and the other is hard and rigid; both serve en
tirely difl'erent purposes. for a rubber stamp could not be used for reproducing
sounds, and a sound record could not be used for printing."

The attorney further says:
"The examiner says that the article claimed might be pro(lured by other

processes than those claimed by the applicant, and that therefore a division
should be effected. Now this is only a somewhat tree guess on the part of
the examiner, but experience has taught this applicant that the only prac
ticable way of producing the article claimed is by the process claimed, ane}
surely the knowledge of the applicant must in these matters control the opin
Ion of the examiner, who Is not supposed to have practical knowledge in these
matters."

And again, later, the attorney says:
"Has anybody ever attempted to reproduce a f!ound record upon bard rub

ber, and, if he has attempted It, has he succeeded1"

Finally, the examiner insisted that:
"The statement of Invention contained tn the Ilecond parngraph of the

amendment inserted in page 1 Is broader than the Invention eovered by the
claims, llnd should therefore be restricted. See patent No. 362,419, to Edison,
of record."

The attorney for Berliner, therefore, canceled said paragraph, which
is as follows:
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"The process of producing copies of the sound records consists, broadly,
in depositing copper or other metal on tile original sound record, and thus au
ta.ining a matrix, and then impressing this matrix into blank sheets of impress
ible material. The product Is a duplicate of the original record,"

In these circumstances, it is clear that the applicant, in order to se
cure his patent, acquiesced in the rejection by the Patent Office of his
broad claims, and thereby secured a patent for an article of manufac
ture of hard rubber, claimed by him to be producible only by his pro
cess, which necessarily consisted in the use of the materials described
in the process for overcoming the difficulties encountered in making the
product in hard rubber, or in the use of other materials, similar in char
acter, for overcoming said obstacles. Here the patentee, having selected
a well-known product, having well-known characteristics which made
it desirable for reproducing records, invented and patented a novel
means for overcoming the obstacle or objection involved in its use, and
he is entitled to the benefit of this invention. But upon the familiar
principles applied in such cases, his action was equivalent to a notice
to the world that it could make any other duplicate records, provided
they were not the records limited as specified and claimed in his patent.

The construction now claimed by the patentee is, for the purposes of
this inquiry, practically the same as though the statements canceled in
the specification and the canceled claims had remained in the patent,
namely, for any impressible material which is like hard rubber in ap
pearance and is hard when cold and softens under heat. In this con
nection it may further be noted that the Herrington patent K o. 3D9,265,
one of the references cited by the Patent Office, disclosed a process
of making duplicates of cylindrical records by the use of sheets of
wax, resin, pitch, celluloid, glue, rubber, or their compounds, or some
equivalent material adapted to be softened by means of heat or other
wise. In these circumstances, the settled rules as to the effect of
the admissions and declarations of an applicant for a patent during the
pendency of an application are directly in point. Where it is shown
that the patentee has acquiesced in the rejection of broad claims by
their cancellation, and has substituted narrower claims therefor, the
limitations thus introduced into such claims must be read and interpret
ed in the light of the circumstances surrounding the issuance of the pat
ent, as shown by a reference to the rejected claims and to the prior
state of the art. Greene v. Manhattan Co., 135 Fed. 520, 68 C. C. A.
70, and cases cited; Smith v. Macbeth, 67 Fed. 137, 14 C. C. A. 241.

The applicant for a patent is entitled to specify and claim in his ap
plication the subject-matter of which he believes himself to be the
original inventor, and to persist in his assertions and claims until final
action thereon by the Patent Office. But when his claims are rejected
on references cited against them, he is called upon to exercise his elec
tion between insistence and appeal or desistance and acquiescence.
And while the language of the patent as issued may not be contradicted
by mere voluntary expressions of opinion, or argumentative sugges
tions made by the applicant in his communications to the Patent Of
fice, especially where no change is made in the claims, and while a
patentee is entitled to the benefit of such equities as may be properly
raised in his behalf from the transactions disclosed in the file wrap-
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per, yet, on the other hand, the public is interested in securing due lim
itations upon the claim of an exclusive monopoly on the ground of
patentable novelty, and is entitled to the benefit of admissions imposed
upon the applicant as a condition precedent to the allowance of the
patent. Reece Button-Hole Ma. Co. v. Globe Button-Hole Ma. Co.,
61 Fed. 958, 10 C. C. A. 194; McBride v. Kingman (C. C.) 72 Fed.
908; Boyer v. Keller Tool Co., 127 Fed. 130, 62 C. C. A. 244;
Haughey v. Lee 151 U. S. 282, 14 Sup. Ct. 331, 38 L. Ed. 162.
"Undoubtedly a patent, like any other written instrument, is to be in
terpreted by its own terms. But when a patent bears upon its face a
particular construction, inasmuch as the specification and claim are
in the words of the patentee, it is reasonable to hold that such a con
struction may be confirmed by what the patentee said when he was
making his application. The understanding of a party to a contract
has always been regarded as of some importance in its interpretation."
Goodyear Dental Vu1canite Co., v. Davis, 102 U. S. 222,227,26 L. Ed.
149. In the above case, the attorney for applicant, in response to a
communication from the Patent Office, had limited his claim to the
use of "hard rubber," and the court construed the language of the
patent and limited the scope of the claims in the light of said resulting
limitation.

While, therefore, an applicant for a patent may stnke out the boun
daries of his territory, yet if, upon notice from the Patent Office that
some portion of said territory is the property of another or is held in
common by the public, he acquiesces in such statement and alters his
boundaries accordingly, he is concluded by such abandonment, and
cannot afterward undertake to define his territory by rolling stones,
which he may move about across the lines of his original boundaries so
as to appropriate property previously conceded to belong to others.

In the case of this defendant against the Universal Talking Machine
Company and the American Record Company (decided at this session
of court) 151 Fed. 595, we have held that it involved invention to
apply the process of producing sound records upon cylindrical disk
records of the graphophone type to the flat disk records of the gramo
phone type for reasons therein stated, which diJ1erentiate said inven
tion from the one at bar. In the discussion of the case at bar, we mav
assume likewise that it involved invention to apply the processes of th~
prior art to the process of duplicating gramophone sound records in
impressible material, and that, if this patent had issued with a broad
claim for an article produced by such process in materials other than
hard rubber, said patent would have involved invention and would
have been infringed by defendant. And in affirming the court below
in dismissing this bill, in view of the declarations, admissions, amend
ments, and cancellations made by Berliner's attorney, showing a de
liberate assent to and acquiescence in the action of the Patent Of£ce, we
are merely applying the rule of law, stated above, in holding that the
patentee abandoned or waived his right to insist upon such a broad con
struction of the claims for a product as would embrace the defendant's
disk.

\Ve conclude, furthermore, that the article used by the defendant is
not the equivalent of hard rubber. Defendant's material, which is a
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manufacture of earth and shellac, is similar to the hard rubber of the
claims in the fact that it is impressible when soft and hardens when cold.
But this characteristic would apply also to glass and metal, and a con
struction which would cover defendant's material might be held to
cover also such constructions. The fact that they look alike is immate
rial. But defendant's material is not the equivalent of hard rubber,
and does not infringe the patented invention, for a method of protect
ing a matrix against the fumes .of sulphur and for the product resulting
only from such method, for the fundamental reason that it does not
contain sulphur, which is the essential ingredient of hard rubber.
As already shown, the patent was originally and primarily for a pro
cess, and the patent issued upon the specific representation that the pa
tented process necessarily involved a certain patented product, and that
said product could only be produced by said process. In these circum
stances it may well be argued that, in order to establish infringement,
there must be proof of the use of the specified process of the patent,
and that the words relied on by complainant, "or like material," follow
ing after "hard rubber" in the specification, were allowed to remain in
the specification because they might properly include the use of other
materials which, like hard rubber, would necessitate the protection of
the matrix by the specified process, and exclude materials totally differ
ent therefrom, such as defendant's earth mixed with shellac, which does
not involve the use of such process, and therefore is not in fact a
like material.

The decree is affirmed, with costs.
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TELLER v. TOXOPAH & G. R. CO.

(Circuit Court, E. D. Pennsylvania. February 21, 1907.)

No. 17.

601

\VITNESSEs-CLAHr OF PRIVILEGE-DISCLOSURE OF PERSOl'\AL AFFAIRS.
A complainant in a suit in equity against a railroad company hclr! en

titled to require a witness to disclose the extent of his interest in another
corporation which owned a majority of the stock of the railroad company.

In Equity. On certificate of examiner and exception to cross-
interrogatories.

Wm. Y. C. Anderson for complainant.
J. W. Bayard and J. G. Johnson, for resp011dent.

HOLLAND, District Judge. The witness, Oscar A. Turner, is a
director of the Tonopah :VEning Company, which is the owner of two
thirds of the stock of the defendant railroad company. This is a
controlling interest in the defendant company, and the plaintiff has a
right to know the extent of the witness' interest in the corporation
which controls the defendant company. He should therefore answer
the question.

As to the cross-interrogatories, the motion of the plaintiff to strike
out is refused. Any questions that may be asked which are not rele
vant to the issue can be objected to, and they will not be considered on
final hearing.

PAKRADOO~I v. STOREY COTTOX CO.

(Circuit Court, E. D. Pennsylvania. February 21, 1007.)

No. 10.

RECEIVERS-DIRECTlO~ BY COURT-DISMISSAL OF SUIT.
A court will not direct its receiver to dismiss an ejectment suit bronght

by him to recover property alleged to have been purchased with morler
of the estate, on petition of the defendant therein who holds the legal title,
except on clear proof that the property was not so purchased.

On Rule to Show Cause.
V. Gilpin Robinson, for the rule.
r. J. Williams, opposed.

HOLLAND, District Judge. The properties referred to in this
rule were purchased, one August 11th, and the other August 27,
1900, and the Storey Cotton Company was not incorporated until
December 7th of the same year. An ejectment suit had been instituted
for these properties in the court of common pleas No.4 of Phila
delphia county by the ancillary receiver. It is urged that neither of
these properties could have been purchased by proceeds belonging to
the Storey Cotton Company. However, the receiver swears in his
statement in this suit that Annie F. Stone had no money or property
of her own, and that no part of the consideration money'Nas paid by
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her, and "that she has no right or interest therein save as holder of
the legal title for the benefit of the ancillary receiver."

At the argument counsel for the receiver offered to withdraw in
case the petitioner satisfied the receiver that these properties wen: n0t
purchased out of the moneys of the Storey Cotton Company, and, as
the court is asked to direct the receiver to exclude these properties
in the ejectment suit, we think the petitioner should establish this fact,
as she claims such to be the case in her petition asking the court to
make the order. It is a very easy matter for her to do so, and, upon
the court being satisfied as to this fact, an order will be made direct
ing the receiver to release these properties from the claim in the eject
ment suit in the Philadelphia courts. For the present, the prayer of
the petitioner is refused.

SNI~AD v. CEXTHAL OF GEORGIA RY. CO.

(Circuit Court, S. D. Georgia, Eo D. March 25, 1907.)

1. CONSTITUTIONAl, LAW-l!'INAL ARBITER-JUDICIAL AUTIIOl:ITY.
Whenever the rights of a party may be affected by a particular govern

mental act, whether it be an aet of Congress or of the state Legislature, or
of an executive or judicial funetionary, either of the state or of the United
States, if it be capable of submission at a court having juI'isdiction, the
final and common arbiter of the constitutional question is the suvreme
judicial authority of the courts of the United States.

[Ed. Note.-l!'or cases in point, see Cent. Dig. vol. 10, Constitutional Law,
§§ 42, 123.]

2. SAME-LEGISLATIVE ACTS-I'RESU)IPTION OF VALIDITY.
'I'here is a settled presumption in favor of the. validity of every I('gisla

tive act. Eyery reasonable jUdicial doubt must be r('solved in fayor of
the law. The courts will decide that Congress has transcended its powers,
only when that is so plain that they cannot ayoid the duty.

[Ed. Note.-For cases in point, see Cent. Dig. yol. 10, Constitutional
Law, § 46.]

3. SAME-DuTY OF COURTS.
No higher duty rests upon the courts of the United states than to en

force the will of the legislative department of the government, as expresse!]
in a statute. unless such statute be plainly and unmistakably in violation
of the Constitution.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 10, Constitutional Law,
§ 46.]

4. COMMERCE.
Definitions given.
[Ed. Note.-For cases In point, see Cent. Dig. yol. 10, Commerce, § 3.]

5. SAME-INSTRUMENTALITIES.
Employes of persons or corporations, engaged therein, are instrumentali

ties of commerce. HE'strictiye or bE'nevolent rE'gulation of those employes
is within the power of Congress, which may be exercised to its utmost ex
tent, and acknowledges no limitations other than those prescribed in the
Constitution.

6. SAME-POWER OF CONGRESS.
Congress alone by legislation may occnpy the whole field of interstate

commerce.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 10, Commerce, § 5.J
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7. SAME.
Illustrations of the exerclse of this power qy Congress enumerated,

making clear that the words "to regulate" iUlIJOrt the right and power to
enad laws, and not merely to make rules and regulations.

8. SAME.
'When a corporation or other person engages in interstate or foreign

commerce, eo instanti, the men who control it, and the corIJS of its em
pIOYElS, become subject to all those legitimate means which Congress may
select for its regulation.

9. MASTEll AND SERVANT-1'\EGLICEXCE OF FELLOW-SERVANT.
Reason for rule, denying to an emIJloye the right to recover for lnjuries

sustained by the negligence of a fellow-servant, in view of modern condi·
tions, pronounced archaic.

10. C01lUfERCE-INTRASTATE COM1IfEHCE.
The purpose of Congress being legitimate, and expref;sly relating to em

ployes engaged in interstate or foreign commerce, it is immaterial to the
validity of the act that somewhere in its operation it may have a casual
or contingent effect upon the domain of state legislation.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 44, States, § 2.]
11. SAME.

Trade-Mark Cases, 100 U. S. 82. 25 L. Ed. 550, and lIIinois Central Rail
road Company v. McKendree (decided ~Iarch 17, 1006) 27 Sup. Ct. 1;:;3,203
U. S. 514, distinguished from the act in question.

12. STATES-NATIONAL Al'\'D ST,\TE AUTHORITY.
The government of the United States, within the scope of its powers,

operates upon every foot of territory in its jurisdldion. It legislates for
the whole nation, and is not embarrassed by state lines. Here, however,
no right propel' to the state, or any of its instrnmentalities of govern
ment, is drawn in question.

13. CONSTITUTIO:-IAL LAW-VALIDITY OF STATUTE-DLE PrWCEss OF LAW.
The act considered held to be no dejlrivation of due process of law. Mis

souri Pacific Hailroad Company v. ::\Iackey, 8 Sup. Ct. 1161, 32 L. Ed.
107, 127 U. S. 205, followed.

14. MASTER AND SERVANT-EMPLOYER'S LIABILITY ACT-CONSTITUTIONALITY OF
STATUTE.

'1'he act of Congress, approved June 11, 1906 (34 Stat. 232, c. 3073). enti
tled "An act relating to liability of common carriers in the District of
Columbia and territories and common carriers engaged in commerce be
tween the states and between the states and foreign nations to their em
ployes," held to be constitutional.

(Syllabus by the Court.)

Action for damages under Act of Congress, approved June 11, 1906.
Alexander Akerman and John Randolph Cooper, for plaintiff.
Lawton & Cunningham, for defendant.

SPEER, District Judge. The plaintiff is the widow and adminis
tratrix of Walter Snead, lately an employe of the Central of Georgia
Railway Company. She is a ~itizen of Georgia, and has brou"iht an
action against the Central of Georgia Railway Company, a Georgia
corporation. Her claim is for damages occasioned by the death of her
husband. He was a bridgeman employed by the defendant company,
and at the time of his death was engaged in repairing a bridge upon a
line of its railroad in the state of Alabama. It is alleged that through
the negligence of other employes of the company he was knocked from
the bridge to the ground below and sustained injuries which resulted in
his death. No diversity of citizenship is alleged, and the jurisdiction

151F.-39
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of the court is invoked solely upon the authority of the act of Congress
approved June 11, 1906 (34 Stat. 232, c. 3073). entitled "An act re
lating to liability of common carriers in the District of Columbia and
territories and common carriers engaged in commerce between the
states and between the states and foreign nations to their employes."
This recent and most important legislation is popularly known as
the "Employer's Liability Act." The language of that act material
for our consideration is as follows:

"'.rhat every common carrier engaged in trade or commerce in the District
of Columbia, or in any territory of the United States, or between the several
states, or between any territory and another or between any territory or ter
ritories and any state or states, or the District of Columbia, or with foreign
nations 01' between the District of Columbia and any state or states or for
eign nations, shall be liable to any of its employes, or, in the case of his death,
to his personal representative for the benefit of his widow and children, ff
any; if none, then for his parents; if none, then for his next of kin dependent
upon him, for all damages which may result from the negligence of any of its
officers, agents or employes, or by reason of any defect, or insutIlcieney due to
its negligence in its cars, engines, appliances, machinery, track, roadbed, ways,
or works.

"Sec. 2. That in all actions hereafter brought against any common carriers
to recover damages for personal injuries to an employe, or where such injuries
have resulted in his death the fact that the employe may have been guilty of
contributory negligence shall not bar a recovery where his contributory negli
gence was slight and that of the emplo~'er was gross in comparison, but the
damages shall be diminished by the jury in proportion to the amount of negli
gence attributable to such employe. All questions of negligence and contribu
tory negligence shall be for the jury.

"Sec. 3. That no contract of employment, insurance, relief benefit, or indem
nity for injury or death entered into by or on behalf of any employ(~, nor the
acceptance of any such insurance, relief benefit, or indemnity by the person
entitled thereto, shall constitute any bar or defense to any aetion brought to
recover dam~ges for personal injuries to or death of such employe. Provid
ed, however, That upon the trial of such action against any common carrier
the defendant may set off therein any sum it has eontributed toward any such
insurance, relief benefit, or indemnity that may have been paid to the injured
employe or, in case of his death, to his personal representative."

To the declaration of the plaintiff the defendant has demurred upon
several grounds: (1) Because the act is not a regulation of commerce
within the meaning of the commerce clause of the Constitution; (2)
because said act, if it be a regulation of commerce, is not limited to
commerce with foreign nations, or among the several states or with
the Indian tribes,but extends as well to intrastate commerce; (3)
because interstate and intrastate employes are so commingled by this
act that it is impossible to make it apply only to interstate employes,
unless the court reads into the act something which Congress has not
put there, and this the court may not do; (4) because it is a violation of
the fifth amendment to the Constitution, which provides that "no per
son shall be deprived of life, liberty, or property, without due process
of law."

This demurrer draws in question the power and authority of the na
tional Congress to enact a law, which in the minds of the plaintiff and
her counsel has justified her action. It is perhaps difficult to magnify
unduly the significant and consequential import of the question thus
presented... Every corporation and person in the states and territories
engaged in commerce between the states, or between the states and
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foreign nations, may be profoundly concerned. More immediate per
haps is the interest of more than a million of our countrymen, the em
ployes of the railway and other corporations who serve the public and
their employers in the mightiest, and-after agriculture-the most
indispensable among the physical labors of civilized men. The settled
policy of a great nation on this stupendous topic is at stake. The validity
of a deliberate enactment of the national Legislature is drawn in ques
tion for determination by the final arbiter of the American system of
government. \Vhere reposes the august power of such final arbitra
ment? On a previous occasion I have attempted to answer. "When
ever the rights of the citizen may be affected by a particular govern
mental act, whether it be an act of Congress or of the state Legisla
ture, or of an executive or judicial functionary, either of the state
or of the United States if it be capable of submission to a court having
jurisdiction, the final and common arbiter of the constitutional ques"
tion is the supreme judicial authority of the courts of the United
States." In such cases the final decision of that authority is binding
upon all the people, all the states, and all the departments of the general'
government. It is this magnificent significance of judicial power and
usefulness which dignifies our government over that of every other
nation. Lord Ch:ltham declared of the British Constitution:

"The poorest man may in his cottage hid defialle(' to all the forces of the
crown. It may be frail, its roof IIlay "hake, the willd lIlay blow through it,
the storm may enter, hut the Killg of England call1lOt cnter. All his forces
dare not cross the threshold of the ruincd t"'Il,']]](;lIt."

But not so of the legislative power; for, said ),11'. Phelps, in his eu
logy of our Supreme Court:

"The great orator could go no further. He could not "ay the Britbh Parlia
ment might not enter the home of the subject, for all tllc ,judge" of England are
powerless in the face of an act of Parliament whatever it lIlay be. It was re
served for the American Constitution to extend the ;illdil'ial vrotectio!l of vel'
sonal rights, not only against the rulers of the v('ople, but against the revre
sentatives of the people. And," continued that great Ameriean lawyer, "judges
will be appointed and will pass away, one geueration rapWly suc(,eeding an
otllt'r; but whoever comes, and whoever goes, the court relllaills. Strong in
its traditions, consecrated by its nWlllories, fortified with the "tcadfnst pur
pose of the profession that SUlTOUlH]S it, anchored in the abiding trust of its
countrymen. the great eourt will go on, and still go on, keeping alive through
many a century that we shall not see the light that burns with constant radi
ance llpon the high altar of Ameriean constitutional justiee." Slleer's Lectures
on the Constitution, J. 'V. Burke Co., l\laeon, Ga.. pp. 101-103.

·While this is true, and while it is also true, as De Tocqueville de
clared, that "a more imposing judicial power was never constituted by
any people," in all our history the occasions when the action of Con
gress or the executive have been declared unconstitutional are singular
ly and happily infrequent. This is indeed inevitable from the division
and co-ordination of our governmental power. There is a settled pre
sumption in favor of the validity of every legislative act. This perhaps
was originally ascribable to the lofty and even plane of intelligence, pa
triotism, and statesmanship discoverable from the earliest period of our
history in the national Legislature. It is probable that in other times
a few great men of distinguishing individuality were more conspicuous
in that body than at present. It is also probable that at no other period
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has there been an average plane of intelligence, of careful education,
of knowledge, of historical information, or familiarity with present con
ditions, and of keen perspicacity of those measures essential for the wel
fare of the people than that which exists today in our Congress. Kor
is it less persuasive of the validity of national legislation that the ex
ecutive and his constitutional advisers are regarded as worthy prescient
colaborers with Congress in the recommendation and approval of such
measures.

Whatever the reason, certain it is that the rule exists that courts will
not adjudge an act of Congress invalid, unless in their judgment its
violation of the Constitution is clear, complete, and unmistakable.
Every reasonable judicial doubt must be resolved in favor of the law.
Even where the legislation is annulled the Supreme Court has given
unequivocal expression to this doctrine. In the Trade-Mark Cases,
100 U. S. 96, 25 L. Ed. 550, Associate Justice Miller, rendering the
opinion, observed: .

"When this court is called on in the course of the administration of the law
to consider whether an act of Congress or of any other department of the
government is within the constitutional a,uthority of that department a due re
spect for the co-ordinate branch of the government requires that we shall de
cide it has transcended its powers only when that is so plain that we cannot
avoid the duty." Justice Miller further observed that one "will count, as he
ma~' do on his fingers, the instances in which this court has declared an act
of Congress void for want of constitutional power."

And again, in the case of the United States v. Harris, 106 U. S.
635, 1 Sup. Ct. 606, 27 L. Ed. 290, Mr. Justice Wood said:

"Proper respect for a co-ordinate branch of the government requires the
courts of the United States to give effect to the presumption that Congress
will pass no act not within its constitutional power. This presumption should
prevail unless the lack of constitutional authority to pass an act in question is
clearly demonstrated."

The principle is otherwise expressed in the famous case of the
Northern Securities Co. v. United States, 193 U. S. 350, 24 Sup. Ct.
462. 48 L. Ed. 679. There Mr. Justice Harlan declares:

"1'\0 higher duty rests upon this court than to enforce, by its decrees, the will
of the legislative department of the government, as expressed in a statute, un
less such statute be plainly and unmistakably in violation of the Constitution."

It is obvious that these cardinal principles of constitutional deter
mination must be steadily held in mind while the question here in
volved is under consideration.

The impeachment of this legislation is based upon the following
material contentions: First, because the subject-matter sought to be
regulated is not commerce, or the law a proper regulation of such com
merce; and, second, because it involves an unwarrantable effort to reg
ulate intrastate commerce, over which Congress has no power. A
superficial conception of the term "commerce" may lead to conclusions
as fallacious as they are inimical to the proper solution of these great
questions about which the country is now concerned. The term, as
used in the Constitution, has been repeatedly interpreted by the courts.
Said Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 6 L. Eel.
23:
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"Commerce, undoubtedly, is traffic, but it is something more--it Is Inter
course. It describes the commercial intercourse between nations, and parts of
nations, in a1l its branches, and is regulated by prescribing rules for carrying
on that intercourse."

More detail is afforded by the definition of Mr. Justice Johnson in
his concurring opinion in the same case (page 229 of 9 Wheat., page
23 of 6 L. Ed.) :

"Commerce, in its simplest signification, means an exchange of goods; but,
in the advancement of society, labor, transportation, intelligence, care, and
various mediums of exchange become commodities, and enter into comIllerce.
The subject, the vehicle, tile agent, and the various operations become the ob
jects of cOIllmercial regulation."

"Commerce," declared Mr. Justice Field, in Welton v. State of
Missouri (91 U. S. 280, 23 L. Ed. 347), "is a term of the largest im
port. It comprehends intercourse for the purposes of trade in any
and all its forms, including the transportation, purchase, sale, and ex
change of commodities. * * *" Additional definitions may be
found in Smith v. Turner, 7 How. 401, 12 L. Ed. 702; State Freight
Tax Case, 15 Wall. 28-1, 21 L. Ed. 164; Chicago R. Co. v. Fuller, 17
Wall. 568, 21 L. Ed. 710; Pensacola Tel. Co. v. Western Union Tel.
Co., 96 U. S. 9, 24 L. Ed. 708; Mobile Co. v. Kimball, 102 U. S. 702,
26 L. Ed. 238; Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 204,
5 Sup. Ct. 826, 29 L. Ed. 1.58; Addyston Pipe Co. v. U. S., 175 U. S.
241, 20 Sup. Ct. 96, 44 L. Ed. 136.

It follows that from Chief Justice Marshall we learn that it means
commercial intercourse in all its branches, and that it is regulated by
prescribing rules for carrying on that intercourse. It is very dear that
such rules can be corrective in a restricted sense only, if confined to the
material commodities transported, sold, or exchanged. This is not
enough. They must operate on men. That they affert passengers
can scarcely be denied. This has been established by legislation and
by the courts, but the great Chief Justice extends the meaning of the
word to all its branches. How futile and unworthy the attention of
government would be this provision of the organic law did it fail to
affect the individuals for whom, by whom, and at whose instance,
commercial intercourse is carried on.

The persons who are concerned or affected by commerce may be
classified as follows: (1) Persons as commodities of commerce, such
as passengers and immigrants; (2) persons who are the instrumen
talities of commerce, such as pilots, engineers, and mariners on ves
sels, railway operatives on land, and others whose business is interstate
Dr foreign commerce; (;)) persons who thus employ, and set commerce
in motion. These are the men who create and continue to operate the
great lines or channels of commercial intercourse. It is, then, wholly
impossible in a constitutional sense, or in legislative contemplation, to
separate the men who are the instrumentalities and active agents of
that commerce which the national government may control from the
restrictive or benevolent regulation within the purview of that power
which the framers of the Constitution conferred upon Congress. In
a word, the commodities of commerce, whether animate or inanimate,
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cannot be moved for the trade of the world without men. To direct
and to protect such men is within the domain of legislative regulation.
The employes of those persons or corporations which are engaged in
interstate or foreign commerce are then within the regulative power
of Congress, and that power, said Chief Justice Marshall, "is to pre
scribe the rule by which commerce is to be governed, and like all others
vested in Congress, is complete in itself, may be exercised to its utmost
extent, and acknowledges no limitations other than those prescribed
in the Constitution." In behalf of such employes the law under consid
eration was enacted.

It should be noted also that the courts have universally held that
the power to regulate embraces all the instrumentalities by which com
merce may be conducted. 'vVelton v. Missouri, supra; Pacific Coast
S. S. Co. v. Board of R. R. Com'rs (C. C.) 18 Fed. 11; Sherlock v.
Alling, 93 U. S. 104, 23 L. Ed. 819; United States v. Joint Traffic
Ass'n, 171 U. S. 569, 19 Sup. Ct. 25, 43 L. Ed. 259; Hopkins v. Unit
ed States, 171 U. S. 597, 19 Sup. Ct. 40, 43 L. Ed. 290. Said :'vIr. Jus
tice Field, in Gloucester Ferry Co. v. Pennsylvania, supra, page 203
of 114 U. S., page 828 of 5 Sup. Ct., 29 L. Ed. 158:

"'l'he power to regulate * ". * is the power to prescribe the rules by
which [commerce] shall be governed; that is, the conditions upon which it shall
be condueted-to determine when it shall be free, and when sUbject to duties
or other exactions. The power also embraces within its control all the instru
mentalities by which that commerce may be carried on, and the means by
which it may be aided and encouraged,"

The power to regulate applies as well to traffic on water as to traffic
on lanel, and while some regulations have been ascribed to the law of
the admiralty, which is of ftill force not only upon the seas but on the
interior lakes and navigable waterways of the United States, it is yet
clear that much legislation for the direction and protection of the in
strumentalities of this maritime trade finds its authority in the com
merce clause which we are discussing. Said Mr. Justice Clifford, in
State Tonnage Tax Cases, 12 'vVall. 216, 20 L. Ed. 370:

"Gnquestionably, the power to regulate commerce includes navigation as well
as tra1tic in its ordinary signification, and embraces ships and vessels as the
instruments of intercourse and trade, as well as the officers and seamen em
ployed in their navigation,"

This language is reiterated in Hall v. De Cuir, 95 U. S. 494, 24 L.
Eel. 547, and in other cases. The officers and seamen then are deemed
and held to be as much the instruments of such intercourse and trade as
the ships and vessels. It is also established that the powers thus grant
ed are not confined to the instrumentalities of commerce as they were
known or in use when the Constitution was adopted. In Pensacola
Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 9, 24 L. Ed.
708, it was said by Chief Justice Waite:

"They extend from the horse with its rider to the stagecoach, from the sall
ing vessel to the steamboat, from the coach and the steamlJoat to the railroad.
and from the railroad to the telegraph, as these new ageneies. are successively
hrought into use to meet the demands of increasing population and wealth.
'I'hey were intended for tbe government of the business to which they relate at
all times and under all circumstances."
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And said :Mr. Justice Brewer in the famous case of Ia re Debs,
158 U. S. 591, 15 Sup. Ct. 90!), 39 L. Ed. 1092:

"Constitutional provisions do 1I0t e!lange, lJut t!leir operation extends to new
matters Hf; the modes of business alld the habits of life of the people Yllry with
each succeeding generation. The law of the eommon earrier is the same to-day
as when transportation on land was by eoach and wagon, and on water by
canal boat and sailing vessel, yet in its aetual operation it touches and regu
lates transIJDrtation by modes then unknown-t!le railroad train and the steam
ship. The Constitution has not changed. T'be power is the same. But it
operates to-day upon modes of interstate commerce unknown to the fathers,
and it will operate with equal force upon any new modes of sue'b commerce
w'bich the future may develop."

It is true that the extension of the elastic but indestructible powers
to regulate interstate and foreign commerce has been slow and grad
ual. It has, however, kept pace with the evolution of the great force of
civilization it was designed to control. It has been as steadily resisted
by that school of constructionists who believe, as stated by Justice Mil
ler in Ex parte Yarborough, 110 U. S. 658, 4 Sup. Ct. 155, 28 L. Ed.
274, in "the old argument, often heard, often repeated, and in this ~ourt

never assented to, that when a question of the power of Congress
arises the advocate of the power must be able to place his finger on
words which expressly grant it." It is equally true that the conserva
tive efforts of the skillful logicians of this school have been of undoubt
ed service to the country. They have obliged the most careful con
templation of the legality and the wisdom of every advancing step. To
change the metaphor, the vis inertia they have exerted has performed
the salutary functions of a brake upon the car of progress. On oc
casion, possibly, the brake has been applied when the car was heavily
freighted with the hopes of the nation, and toiling painfully up hill,
but its progression has been found irresistible. An illustration may be
found in the gradual but expanding utilization of the commerce clause
in its application to the instrumentalities of navigation. In the Lotta
wanna, 21 Wall. 577, 22 L. Ed. 654, on this topic it was held:

"Congress undoubtedly has authority under the commercial power, if no
other, to introduce such ehanges as are likely to be needed. 'i'he scove of tlH~

maritime law, and that of commereial regulation, are not coterminous, it if;
true, but the latter embraees lllueh the largest portion of grOund cove1\~ll by the
former. "Cuder it Congress has regulated the registry, enrollment, license, amI
nationality of ships and vessels; the metllOl1 of recording hills of sale an(l
mortga"es thereon; the rights and duties of seamen; the limitations of the rl'
svonsibility of ship owners for the negligence and misconduct 01' their captains
and crews; and many other things of a character truly maritilllP."

Here also 1\1r. Justice Bradley delivered the opinion of the court.
On page 575 of 21 Wal!., page 65-1 of 22 L. Ee!., this great jurist
speaks of the "uniformity and consistency at which the Constitution
aimed on all subjects of a commercial character affecting the intercourse
of the States with each other or with foreign states." Pursuant to
this power the Congress therefore has prescribed rules which include
the control of vessels engaged in commerce and these are as well appli
cable to vessels engaged only in intrastate commerce as to those engaged
in interstate traffic, in the case of steamboats, the inspection of their
hulls and boilers, the licensing of their officers, the carrying of pre
scribed lights and giving and answering prearranged signals, the
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maintenance of meanS for the preservation of life, life preservers, life
rafLs, and the like. In the Hazel Kirke (D. C.) 25 Fed. 607, the ne
cessity of this unlimited control is stated:

"Manifestly it is not possible for Congress to fully control and adequately
protect commerce with foreign nations and, among the several I'tates, when
that commerce is pursued by means of vessels navigating the pUblic waters of
the United States, without controlling the navigation of all vessels navigating
such waters, not only those en1!;aged in commerce with foreign nations and
among the several states, but those engaged in domestic commerce, and those
engagell in no commerce at all, like the yachts. Accordingly Congress has
nlll1el·taken to regulate the lights to be carried by all vcssels navigating such
w'lters. a]](1 the courses to he IlUrsued lJy all vessels mccting upon such waters,
and these regulations are supreme and binding npon all vessels there navigat
ing, becm;se only by controlling in tbose partieulars the navigation of all ves
sels navigating such waters, ean tbe safe navigation of vessels engaged in in
terstate or foreign eommerce upon such waters be secured."

This control also extends to the control of persons transported in
interstate and foreign commerce. That it relates to passengers thus
transported will not be denied. It has been held that an act to regulate
immigration which levied a duty for every passenger coming from a
foreign port to this country is proper under the commerce clause.
The Head 'IToney Cases, 112 U. S. 580, 5 Sup. Ct. 247, 28 L. Ed.79S.
It has established qualifications and conditions for masters, eng'ineers,
pilots of vessels. It has enacted categorical rules comprehending the
rights and duties of seamen and owners of vessels. It has regulated
shipping articles, the' method of their treatment. and the protection of
their health while on board ship. This is established by numerous au
thorities. The Barque Chusan, 2 Story, 455, FecI. Cas. ::.ro. 2.717; The
Katie (D. C.) 40 Fed. 492, 7 L. R. A. 55, 7 Cyc., 4Ci1; In re Vessels
Owners Towing Company, 26 Fed. 170. Said the SLlDreme Court in
Cooley v. Board of Wardens, 12 How. 315. 13 L. Ed. 99Ci :

"'Vben we 1001, to tbe nature of the service performed by pilots, to the rela
tions wbich that Benice anel itB COIllIJCllBation~, bear to navigation lJetween the
several states. and lJetween the IJorts of the United States and foreign conntries.
we are brought to the conclusion that the regulation of tbe qualifications of
pilots, of the modes and times of offering and renderi ng tbeir services. " " "
and of tbe penalties by wbich their rights and duties may be enforced, does
constitute regulations of navigation, and consequently of commerce, with
in the just meaning of tbis clause of the Constitution."

For authorities on this subject, see 8 Fed. Stat. Ann. 408.
If then Congress has the established right to control the relative du

ties of the ship owners and the seamen, both of whom are instrumen
talities of commerce, both absolutely essential to its proper and effective
conduct, or any conduct, upon what sound reasoning can its control of
the rights and liabilities of other men engaged in the transportation by
land of the same commerce be denied? The employes of a railroad
company are essential instruments to the existence under modern concli
tions of interstate traffic on lanel. The locomotive engineers, the fire
men, the train hands. the track hands, the conductors, and all the rest
are as essential to this traffic as are the masters, pilots, engin",ers, and
sailors to navigation. The power to regulate, as we have heretofore
seen, is unlimited in its application to such traffic. How narrow then
is the contention that this regulation may be extended to the inanimate
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machinery and commodities engaged, and not to the men without whose
services not a wheel would revolve and not an ounce of freight would
be transported.

Said Mr. Justice Bradley in Stockton v. Baltimore & N. Y. R. Co.
(C. C.) 3.2 Fed. 16:

"With regard to commerce, it has been expressly held that it is not confined
to commercial transactions, but extends to seamen, ships, navigation, and the
tlppliances and facilities of commerce. And it must extend to tllese, or it can
aot embrace the whole subject. Under this power, the navigation of rivers and
harbors has been opened and improved, and we have no doubt that eanals and
waterwnys IIJay be opened to connect navigable bays, harbors, and rivers with
each other, or with the interior of the country. Nor have we nny doubt thnt,
under the same power, the means of commereinl communic'ation by land as well
as by water may be opened up by Congress between different statl's, when
ever it shall sce fit to do so, eitlwr on failure of the states to pruvide such
communication, or whenever, in the opinion of Congress, increased facilities of
communication ought to exist."

In the presence of such tremendous phYsical demonstration of this
truth as the transcontinental railways, builded largely from the public
resources and chartered by Congress, and the work of constructing the
Isthmian Canal, the soundness of the views of that great jurist will
scarcely be questioned.

In tl1O' subsequent case of California v. Pacific Railroad Company,
127 U. S. 39, 8 Sup. Ct. 1080, 32 L. Ed. 150, Justice Bradley further
observes:

"'.l'he power to construct, or to authorize individuals or corporations to con
struct, national highways and bridges from state to state is essential to the
complete control awl regulation of intenitate commerce. 'Vithout nuthority
in Congrcss to establish and maintain such highways and bridges, it would be
without nuthority to regulate one of the most important adjuncts of commerce.
* * * Of coursc the authority of Congress over the territories of tlw UnitC'cl
States, and its po\ver to grant franchises exercisable therein are, and ever
have been, undouhterl. But the wilfer power was vt~ry freely exercised. m;d
muc-h to the genC'ral satisfaction, in the creation of the vast system of rail
roads connecting the East with tl](· Paeifie, traversing stntes aR well as terri
tories and employing the ngency of state ali well as federal corpol'ationR."

This language is approved without reservation, and applied to rail
roads by the Supreme Court in the case of Cherokee Nation v. Kansas.
Railroad, 135 U. S. 658, 10 Sup. Ct. 971, 34 L. Ed. 295. There the
court was unanimous, and said Justice Harlan as its mouthpiece:

"The question is no longer an open one as to whether a railroad is a publiC
highway, established primarily for the convenience of the IJ(,ople and to !'ub
serve public ends, and, therefore, subject to governmental control and regula
tion."

Congress then may not only create railroads, pay for their construc
tion and maintenance, but it may control those which are chartered by
the states, and which engage in the commerce over which the national
autbority is paramount. Congress alone by legislation may occupy the
whole field of interstate commerce. The Lottery Cases, 188 U. S.
321, 23 Sup. Ct. 321, 47 L. Ed. 492. It is true that the states may
charter corporations to engage in this business. It is true that Con
gress by its acquiescence may permit their operation. But when it
chooses to act, the authority granted by the state, when in conflict with
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the mitionallaw, is obliterated, and the latter is written in letters of en
during light on the page from which the local enactments have been
erased. Upon this subject the authorities are numerous. Lake Shore
& M. S. R. Co. v. Ohio, 173 U. S. ;ZD7, 298, 19 Sup. Ct. 465, 43 L. Ed.
702.

A familiar illustration is near at hand. By virtue of state authority
several railroads had constructed bridges for their highways across
the navigable river upon which this city is situated. The steamboats
plying the lower river were thus forbidden access to their wharves.
The national government since its organization had been silent. It
finally thought proper to act. The railroads were then informed that,
unless suitable drawbridges were constructed so that steamers might
pass through unhindered, their bridges would be removed. In other
words, the dormant power of the Constitution was aroused, and the
railroads, the creatures of the state, whose action had been theretofore
lawful, turned the listening ear and caught the words of that mandate
and swiftly obeyed. The creation of the Interstate Commerce Com
mission; the enactment against arbitrary and discriminating rates
of the anti-trust law forbidding combinations in restraint of trade,
held directly applicable to railroads, even though chartered by the
~tates; the law denouncing rebates, and forbidding passes in interstate
traffic; the law forbidding a railroad engaged in such commerce from
dealing in commodities like coal, which it transports (Railway v. 1. C.
C., 200 U. S. 361, 26 Sup. Ct. 272, 50 L. Ed. 515); all such legisla
tion culminating in the power exercised by the most recent enactment,
intrusting the commission, which is the agent of Congress, with the
power to fix rates, and the bill to promote the safety of employes and
travelers upon railroads by limiting the hours of service of employe:
thereon, enacted in the closing hours of the last session-are familiar
illustrations of the exercise of the right and power of Congress to con
trol such commerce. It is not difficult to foresee that this power may
:speedily be extended to reach and to paralyze the action of those daring
financiers who water the stock of corporations engaged in interstate
traffic, and who by this perilous expedient not only compel the public
to pay interest upon evidences of fictitious values thus created, but en
,danger the stability of all business by the panics they engender and
the calamities they threaten. In the meaning of the commerce clause,
it is thus made clear that the words "to regulate" impart the right and
power to enact laws, and not merely to make mles and regulations.
The necessity for such right and such power, more than all things else
contributed to the very establishment of the government of the United
States itself. Said Chief Justice Marshall in Brown v. Maryland, 12
Wheat. 4,14, 6 L. Ed. 678:

."The oppressed and degraded state of commerce previous to the adoption of
the Constitution can scarcely be forgotten. It was regulated by foreign na
tions with a single view to their own interests; and our disunited efforts to
counteract their restrictions were rendered impotent by want of combination.
Congress, indeed, possessed tbe power of making treaties; but the inability of
the federal government to enforce them had become so apparent as to render
that power in a grE'at degree useless. TI~ose who felt the injury arising from
this state of things, and those who were capable of estimating the influence of
commerce on tbe prosperity of nations, perceived the necessity of giving the
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(~ontrol over this important subject to a single government. It may be doubted
whether any of the evils proceeding from the feebleness of the federal govern
ment contributed more to that revolution which introduced the present system,
than the deep and general conviction that commerce ought to be regulated by
Congress. It is not, therefore, matter of surprise, that the grant should be as
extensive as the mischief, and should comprehend all foreign commerce l'nd all
commerce among the states. To construe the power so as to impair its efficacy
would tend to defeat an object, in the attainment of which the American Jiub
lie took, and justly took, that strong interest which arose from a full convic
tion of its necessity."

This power exists in all the pristine vitality in which it was implanted
in the organic law. That law does not profess to enumerate all the
means by which its powers may be executed. In the nature of things
such enumeration was impossible. Said Chief Justice Marshall in
Martin v. Hunter, 1 Wheat. 326, 4 L. Ed. 97:

"The Constitution unavoidably deals in general language. It did 110t suit the
purposes of the people, in framing this great charter of our liberties, to pro
vide for minute specifications of its powers, or to declare the means by Which
those powers should be carried into execution."

Specification of the means for its proper control have enlarged with
the evolution of the nation. In the creation of national banks, in au
thorizing corporations for the building and maintenance of bridges and
highways, in the erection of lighthouses, in the annual expenditure of
millions for the improvement of the interior waterways, the exterior
harbors and the channels of access thereto, and in many other ways
Congress has defined and utilized such means. In the well-known case
of United States v. Greene and Gaynor (D. C.) 146 Fed. 803, it was
held that the power of Congress to regulate and improve navigable
water found its authoritv under the commerce clause. It follows that
when a corporation or ~ther person engages in this commerce, eo in
stanti the men who control it and the corps of its employes become sub
ject to all of those legitimate means which Congress may select for its
regulation.

Nor is the enactment of such measures as that under consideration
a novel or unusual power on the part of government. Our own state,
it seems, was the pioneer in a measure of partial relief from that strict
rule which was first enunciated in England in 1837, which forbade the
recovery by an employe for injuries inflicted by the negligence of a
fellow servant. The Georgia law upon this subject was enacted in
1856 so far as it related to railroads. In 1862 Iowa abolished the
fellow servant bar as to trainmen, and in 1874 Kansas did the same
thing. In 1885 the state of Alabama adopted similar legislation, and
in 1893 Arkansas qualified the doctrine as to railroad employment.
Minnesota followed in 1887. Florida, Ohio, Mississippi, and Texas
have modified the doctrine for the benefit of employes. North Caro
lina, North Dakota, Massachusetts, 'Wisconsin, and Minnesota denied
its applicability to the operation of railroad trains, and in 1901 Colorado
abolished the doctrine in toto. Nor have foreign governments been in
attentive to this great and unreasonable injustice to that splendid body
of citizenship upon whom so much of the prosperity of the nation must
depend. In 1888 England denied its application to those engaged in
the operation of railroad trains, and in 1897 made it also inapplicable
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to mahy other hazardous employments. In Germany it does not apply
to any of the hazardous occupations. In 1869 Austria passed a law
making railroad companies liable for all injuries to their employes
save where the injury was clue to the victim's own negligence. The
Code Napoleon macle the employer answerable for all injuries received
by his workman, and this is still of force in France, in Belgium, and
in Holland. Other European countries have from time to time fixed
the liability of the master to his servant for damages caused by the
negligent act of a fellow servant. It is, however, unhappily true that
many states of the Union, notwithstanding the anachronism of the rule,
have maintained and still enforce it. But Congress has at length de
termined that there shall be an uniform law for the protection of that
army of more than a million of men engaged in interstate traffic-an
army whose courage, decision, patriotism, and intelligence may not
be surpassed.

The rule which this legislation abrogates was based upon the con
tention that the servant contracts for a wage sufficient to protect him
against risks incident to the service, that he is in a better position to
observe and protect himself against the negligence of his fellow serv
ant than his employer, and that it will insure better service and less in
jury if the master be not responsible. The briefest consideration will
show how archaic is this reasoning when applied to modern condi
tions. Take the engineer on the locomotive which drives the light
ning express. The complexity of his mighty machinery requires his
constant and careful attention. Possiblv in the darkness of night, 50
or 60 miles an hour his train thunders along the gleaming rails.
His is blind obedience to his orders. Through the mistake or negli
gence of a fellow servant, over whose action he has no control, of
whose mistake or misconduct he has no knowledge, in an instant
he may be hurled to death, or to mutilation indescribable. \;Vhile
this is true, under the law which the act of Congress repeals, it
has been held that the relation of fellow servant existed between
an engineer acting as conductor and his fireman, between a com
mon day laborer building a culvert ahd the engineer and conduct
or running a train, between an engineer operating one train and
the conductor on another train on the same road. between conductor
and brakeman on the same train, between the local telegraph operator
and fireman upon the train, and in view of these relations, shadowy and
intangible as they are, yet justified by the law as it existed, it has been
held that the employer was not liable for the death and suffering which
resulted. The law is a progressive science. The rule has long been
deemed most unjustifiable. In Labatt on Master and Servant, vol. 2,
§ 754 it is declared:

"It does not rest upon any satisfactory bases, logical, social, or economic, and
by relegating' the injured person to his action against a co-employe, who is,
as a gew;ral rule, financially irresponsible, leavE's him in the great majority
of instances, without any prospect \Vllatever of obtaining the adequate indem
nity."

Such conditions will no longer exist. Said the house committee
in its report on this measure:
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"Xow where the doctrine of fellow servant is in force no one is responsible
for the injury or death of the fellow servant. 'L'he co-servant who is guilty of
llegligenee resulting in the injury may be liable, but as a rule he is not re
sponsible. Employ{s are never held to such striet rules for the safety of his
co-em]Jloy(~s, beeau~e the emplo~'er is not bound to pay damages in ease of in
jury. If he were held liable for damages for every injury occasiorw!l by the
negligence of his servants, he would enforce the sallle strict rnles for the safet.v
of his emplo~'es as he does for the safety of passengers and strangers, he will
make the employment of his seI'Yant and his retention in the service dependent
upon the exercise of higher care, and this will be a strong inducement to the
employe to act with higher regard for the safety of his fellow workmen."

It is, however, urged that the states are adequate to afford all needed
relief. It will suffice to reply that a majority of them have not done so.
An employe of interstate traffic may receive measurable protection
from the negligence of his fellow servant in Georgia, though even here
his whole demand is denied if he is himself guilty of any negligence
contributory to the injury, however slight. His train rolls across the
boundarv line of South Carolina or Tennessee, and there for the same
negligen'ce, the same injury, the same death, he or his wife and children
mav be denied any and all redress.

But it is additionally objected that he who is engaged in interstate
traffic also handles traffic which is intrastate, and this should be held to
vitiate the legislation of Congress. By a parity of reasoning this would
annul the laws in interior waterway navigation already discussed;
it would abolish the Interstate Commerce Commission, and all of those
regulations which Congress has enacted for the transportation and
business of interstate commerce. "It will not do," said the Supreme
Court, in Wheeling Bridge Case, 18 How. 421, 15 L. Ed. 4,35, "to say
that the exercise of an admitted power of Congress conferred by the
Constitution is to be withheld, if it appears or can be shown that the
effect and operation of the law may incidentally extend beyond the
limitation of the power. Upon any such interpretation the principal
object of the framers of the instrument in conferring the power would
be sacrificed to the subordinate consequences resulting from its exer
cise." In The Katie (D. C.) 40 Fed. 492, 7 L. R. A. 55, it was held:

"The purpose of the Legislature being legitimate and warranted by the
Constitution, it is wholly immaterial to the consilleration of its validity that
somewhere it has a casual or contingent effect uJlon the domain of state legis
lation."

vVere this argument sound, the shipment of a crate of pigs from
Macon to Griswoldville would annul the power of Congress to control
the shipment by the same train of a thousand bales of cotton from Ma
con en route to Liverpool.

It is true that, in support of this contention that the act is an un
warrantable interference by Congress with the trade and traffic between
citizens of the same state, two decisions of the Supreme Court are
cited. These are the Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550,
and Illinois Central Railroad Company v. J. U. McKendree (decided
December 17, 1906) 203 U. S. 514, 27 Sup. Ct. 153, 51 L. Ed. -.
They are readily distinguishable from the question here. In the
former, said Mr. Justice Miller, stating the grounds upon which the
Trade-Mark legislation was held unconstitutional (page 96 of 100 U.
S. [25 L. Ed. 550]) :
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"When • • • Congress undertakes to enact a law, whIch can only !'Ie
nlld as a regulatIon of commerce, It Is reasonable to expect to find on the
face of the law, or from Its essential nature, that It Is a regulation of com
merce with foreign nations, or among the several states, or with the Indian
tribes. If not so limited, it is In excess of the power of Congress."

The acts there in question contained no reference whatever, either In
tenns or by implication, to interstate or foreign commerce, but applied
to all trade-marks, by whomsoever and for whatever purpose used.
And that this was the basis of the decision is clear from the court's
reasoning:

"We would naturally look for this in tbe descrIption of the class of persons
who are entitled to register a trade-mark, or in reference to the goods to wbich
It should be applied. If, for instance, tbe statute described persons engaged
In commerce between the different states, and related to the use of trade
marks in such commerce, it would be evident that Congress believed that it
was ac1ing under the clause of the Constitution which authorizes It to regu
late commerce among the states. • • • But no such idea is found or sug
gested in this statute."

The language quoted renders obvious the distinction between that
case and the one under consideration. Here, "on the face of the law,"
there is a regulation of interstate traffic. The act rebtes to employes
of common carriers, and "describes persons engaged in commerce be
tween the different states." Besides, the Trade-Mark Cases dealt with
indictments for aIleged crime, and in criminal cases the laws are con
strued with the utmost strictness against the government. This is
remedial legislation, and the opposite rule is adopted.

Nor is the case of Illinois Central Railroad Company v. McKendree,
27 Sup. Ct. 153, 51 L. Ed. -, decisive of the question here in issue.
In that case, the Secretary of Agriculture had adopted a certain quar
antine line in the state of Tennessee, under act of Congress, "to more
effectually suppress and prevent the spread of contagious and infec
tious diseases of live stock." This order was attacked because it ap
plied to all cattle-to those transported within the state of Tennessee as
well as without the state. It was not limited to cattle as a commodity
of interstate commerce, and this therefore rendered it invalid. Mr.
Justice Day declares:

"The order in terms applies alike to interstate and intrastate commerce. A
party prosecuted for violating tbis order would be within its terms if the cat
tle were brought from the south of the line to a point north of the line with
In the state of Tennessee. • • • For aught that appears upon the face
of the order the secretary Intended It to apply to all commerce, and whether he
would have made such an order, if strictly limited to interstate commerce,
we have no means of knowing. The order i8 In terms single and indivisible."

In the case here the act is an express regulation of interstate com
merce, limited to the employes of those common carriers who are en
gaged therein. It operates neither expressly nor impliedly upon em
ployes or carriers in solely intrastate traffic. But even could it be so
construed, certainly the power of Congress to control interstate in
strumentalities would not be divested, merely because those instrumen
talities may be incidentally. used as mediums of local conunerce. The
Wheeling Bridge Case, iupr.
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Nor can it be justly contended that any injury will result to any
corporation or person engaged in interstate or foreign commerce
by the means of redress for injuries thus afforded by the act of Con
gress. There is no deprivation of due process of law. Mo. Pa
cific R. R. Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 32 L. Ed.
107; McGuire v. Chicago, etc., R. R. (Iowa) 108 N. W. 902. It
is true that an action like that under consideration presents a con
troversy arising under the Constitution and laws of the United States.
It is also true that the judicial power of the United States extends
to such controversy, and jurisdiction is therefore conferred upon the
courts of the United States. The judges of those courts will scarce
ly entertain an argument that this will be injurious to either party
litigant. The plaintiff, however, need not seek the court unless he
chooses to do so. Its jurisdiction is not exclusive, but merely con
current. He may sue for his federal cause of action, thus created,
in the state court. On the other hand, many railroads and other
corporations engaged in interstate commerce, already remove the ac
tions or suits in which they are parties defendant from the state
courts to the courts of the United States. It is within the bounds of
possibility that the controlling and influential owners of great railroads,
which traverse those states where no redress at all is afforded to the
employe for injuries consequent upon the negligence of a fellow serv
ant, may regard this legislation as injurious.

Be this as it may, Congress has now drawn the whole subject within
the boundaries of its constitutional power. It is seeking to protect the
employes who are the instruments and agents of commerce. The gov
ernment of the United States, within the scope of its powers, operates
upon every foot of territory under its jurisdiction. It legislates for the
whole nation, and is not embarrassed by state lines. Pensacola Tele
graph Co. v. Western Union Telegraph Co., 96 U. S. 10, 24 L. Ed. 708.
"It is a principle fully recognized by decisions of the state and federal
courts that, wherever there is any business, from which, either from the
products created or the instrumentalities used, there is danger to life or
property, it is not only within the power of the states, but it is among
their plain duties to make provisions against accidents likely to follow
in such business, so that the dangers attending it may be guarded
against so far as is practicable." This is the language of Mr. Justice
Fields in Nashville, etc., Railway v. Alabama, 128 U. S. 99, 9 Sup. Ct.
28, 32 L. Ed. 352, who spoke for the unanimous court. This great
Justice, however, in the same paragraph also says:

"It is conceded that the power of Congress to regulate interstate commerce
is plenary; that, as incident to it, Congress may regulate as to the qllillifica
tions, duties, and liabilities of employes and others on rai!w'ay trains engaged
in that commerce; and that such legislation will supersede unJT state action
upon the subject. But until such legislation is had, it is clearly within the
competency of the states to provide !l,gainst accidents on trains whilst within
their limits."

On this subject it would seem that the argument is exhaustive. To
~e same effect are Smith v. Alabama, 124 U. S. 473, 8 Sup. Ct. 564,
31 L. Ed. 508; Sherlock v. Alling, 93 U. S. 99, 23 L. Ed. 819; New
York, New Haven & Hartford R. R. v. New York, 165 U. S. 631,
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17 Sup. Ct. 418, 41 L. Ed. 853; Cooley v. Board of Wardens, 12
How. 320, 13 L. Ed. 996.

The identical power of the legislative authority to pass a liability
act abrogating the fellow servant rule and forbidding the making
of contracts of exemption has been cOclsiclered in the case of Peirce
v. Van Dusen, 78 Fed. 694, 24 C. C. A. 280, 69 L. R. A. 705, by the
Circuit Court of Appeals of the Sixth Circuit, before Associate Justice
Harlan, and Circuit Judges William H. Taft and HClrace H. Lurton.
The case was decided in 1897, and the associate justice delivered the
opinion for the unanimous court. The direct question in issue was
the validity of an Ohio statute, but said the Circuit Court of Appeals:

"Undoubtedly, the whole subject of the liability of interstate railroad com
panies for the negligence of those in their service lllay be covered by national
legislation enacted by Congress under its power to regulate COlllmerce among
the states."

It will be borne in mind that th~ national Legislature had not then
regulated as to such ne.::;I:gence, and Mr. Justice Harlan continues:

"But, as Congress has not dealt with that subject, it ,yas competent for Ohio
to ileelare that flll employe of any railroad corporaHon doing business there,
including those engaged in commerce among the states, shall be deemed, in
respect to acts within this state, tile superior, not the fellow servant, of othe1'
employes placed under his controL"

I may add that a strong all'1logy to the question under consideration
is found in the legislation of CClngress and the decisions of the national
courts requiring safety ap:)lianc:s on all trains engaged in interstate
commerce. In Johnson v. Sout'-ern Pacific Company, 196 U. S.
16, 25 Sup. Ct. 158, 49 L. Ed. 363, the Supreme Court applied and con
strued the act of March 2, 189:3. This required the equipment of
locomotives, trains, and cars with air brakes, al1tomatic couplers, etc.
Said Chief Justice Fuller (page 17 of 196 U. S., page 161 of 25
Sup. Ct. [49 L. Eel. 363]) :

"The primary object of the act was to promote the public welfare by se
curing the safety of employes and travelers."

It is obvious that passengers transported or employes working be
tween intrastate points would enj Jy the pr tectiClI1 of this exercise
by Congress of its power tCl regulat~. The court thus recognized the
right of Congress to legislate for the protection of employes and of
the general public, and decided tl-at a dining car in making an inter
state journey was eqmlly under the cntrol of Ccngress while wait
ing to be made up into a train as while in motion. While the original
safety appliance act m1de it unlawful for common carriers. engaged
in interstate commerce, to haul cars not properly equipped when "used
in moving interstate traffic," the amendatJry act of 1903 declared
that the original provisions shculd be held to apply to "all trains,
locomotives, tenders, cars, and similar vehicles used on anv railroad
engaged in interstate commerce." Obviously, this was an explicit
recognition by Congress of its constitutional right to control the in
strumentalities, and prescribe cAnditions for all interstate common
carriers. This is also the construction given in the recent case of
United States v. Great Northern Railway Co. (D. C.) 145 Fed. 438,
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where the court held that the amended act applied to aU cars regularly
used on any railroad engaged in interstate commerce, not only while
actually in use in such commerce, but at all times when in use on such
road. The language used by the court is as follows:

"It is manifest that the purpose in view was the regulation of commerce be
tween the states by requiring COlllmon carriers to conform to certain require
mE,nts regarded as essential to the safety of employ('s nnd pnssengers. '1'0
sustain the demurrer would be to hold that it is beyond the !)(l\yer of Congress
to control the instrumentalities through which interstate' commerce may be
carried on. * * * It is the carrier which the acts seek to regulate, and it is
by this method that Congress has undertaken to bring the matter under con
troL"

\Vhile I am aware that no determination of this great question will
be generally satisfactory save that of the Supreme Court, I have not
felt at liberty to await the decision of that great tribunal, and thus
avoid the responsibility of making my own determination of the pend
ing case. I am clear as to the constitutionality of this measure; but
if 1 were in doubt. I would uphold the law. It is a part of that splendid
practical philosophy of government which is intended for the better
ment of mankind. The statesmen who dealt with tbis question did not
deal with abstractions. Thev were not enchanted with those flowers
and blossoms which are sometimes woven into garlands to crown tbat
divinity-the sovereign state. Like Lord Bacon in the Novull1 Organ
um and other works written to ameliorate tbe barcIships of life, tbey
were after "fruit." It is pardonable perhaps to declare that no court
has gone farther than this in the maintenance of those "state rights"
which are practical and valuable. The laws of the state against the
sale of intoxicating liquors within three miles of a country church or
school house, to authorize municipal corporations to forbid the sale,
forbidding marriage between persons of the negro ancI white races,
the homestead and exemption laws, the laws forbidding the consoli
dation of competing lines of railway, in violation of the state Constitu
tion and in violation of the national law against "combinations in re
straint of trade," and other state laws, have been steadily and sin
cerely upheld. Here, however, no right proper to the state, or any of
its instrumentalities of government, is drawn in question. Disqui
sitions upon profitless, inutile, or imaginary "reserved rights" have
never been charming to the writer. Such structures of ratiocination
and I again borrow from Bacon-are "like the ox of Prometheus, a
sleek, well-shaped hide, stuffed with rubbish, goodly to look at, but con
taining nothing to eat."

The law itself deserves the approbation of the entire country. Its
incentive to carefulness on the part of those who control railways
wiII be immeasurable. It wiII bring to many an honest, fearless heart,
the consciousness that he and his loved ones are insured against the
folIy and negligence of his fellows, whom he cannot control. Had
it been of force in the past, thousands of our countrymen who are
sleeping in untimely and tragic graves might now be leading useful
lives, and many additional thousands who now spend the interval
of life which remains to them in the mortification of mutilation, and
in its incurable suffering, might now be happy and well. Surely. at

151 F.-40
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a period when every day brings its story of crashing and murderous
~ollisions, of derailed and shattered trains, the long catalogue of the
slain, the mangled, and dismembered, such efforts on the part of gov
ernment to extend its protecting care around its people employed in its
mightiest interest should not be lightly discredited. The philanthropy
and statesmanship which prompted it are not undeserving of such
a eulogium as that pronounced by Macaulay on the philosophy of
Bacon:

,·It has lengthened life. It has mitigated pain. It has extinguished dis
.eases. It has increased the fertility of the soil. It has given new securities
to the mariner. It has furnished new arms to the warrior. It has spanned
great rivers and estuaries with bridges of forUl unknown to our fathers. It
has guided the thunderbolt innocuously from heaven to earth. It has lighted
up the night with the splendor of the day. It has extended the range of the
human vision. It has multiplied the power of the human muscles. It has ac
celerated motion. It has annihilated distance. It has facilitated intercourse,
correspondence, all friendly otIices, all dispatch of business. It has enabled
Ulan to descend to the depths of the sea, to soar into the air, to penetrate se
curely into the noxious recesses of the earth. * * * These are but a part
of its fruits, and of its first fruits. l<~or it is a philosophy which never rests,
which has never attained, which is never perfect. Its law is progress. The
point, which yesterday was invisible, is its goal today, and will be its starting
post tomorrow."

The demurrer on all g-rounds is overruled.

HORN v. PERE MARQUE'l'TEl R. CO. et at

(Circuit Court, E. D. Michigan, S. D. February 11, 1907.)

1. HECEIVERS-REMEDIES-SUMMARY PROCEEDING. .
A receiver may proceed summarily by petition for a rule to show cause

in the court by which he was appointed to require one not a party to the
suit to pay over money belonging to the receivership which has come into
possession of the respondent since the appointment of the receiver, and
which is retained in defiance of the court's order sequestering the prop
erty and funds of the defendant, although the respondent claims a right
to or lien upon the fund; his remedy in such case being by a petition in
intervention setting up his claim. The rule would be otherwise, however,
with respect to funds in the hands of respondent at the time the receiver
was appointed, and which he claims adversely, which could only be re
covered by the receiver by a plenary suit.

[1M. Note.-For cases in point, see Cent. Dig. vol. 42, Receivers, § 129.]
2. COURTS-JURISDICTION OF FEDERAl, COURTS-DISTRICT OF SUIT.

Where a defendant corporation, sued in a federal court in a district
of which neither complainant nor any defendant is an inhabitant, waives
any objection to the place of suit by appearing and joining in complain
ant's prayer for a receiver, such waiver is conclusive upon third persons
not parties, who cannot claim that the appointment of the receiver was
without jurisdiction; there being the requisite diversity of citizenship to
confer constitutional jurisdiction on the court.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, § 815.
Waiver of right as to district in which suit may be brought, see note

to Memphis Sav. Bank v. Houchens, 52 C. C. A. 19~.]

3. SAME-SUIT OF LOCAL NATURE-SCOPE OF RECEIVERSHIP.
A suit by a creditor of a railroad company to have its property, situated

in different federal districts of the same state, administered for the
benefit of all creditors, is one of a local nature which, under Rev. St.
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I 742 [U. S. Comp. St 1901, p. 588], may be brought in eIther ot such dIs
tricts, and the appointment ot a receiver therein is an equitable attach
ment of all property of the defendant within the state.

[Ed. Note.-,.For cases in point, see Cent. Dig. vol. 13, Courts, § 809.]

4. RECEIVERS-TITLE TO PROPERTY-DATE OF ATI'ACHMENT.
The qualified title 01' a receiver to the property he Is directed to take

and hold dates from the time of his appointment, and actual seizure by
him is not necessary to prevent the attachment of rights or liens there
after; and, if the order 01' appointment requires bim to give bond, his tItle
wben so qualified relates back to the date 01' appointment, and cuts oIr
all intermediate rights.

[Ed. Note.-l!'or cases In point, see cent. Dig. vol. 42, Receivers, § 126.]

5. CREDITORS' SUIT-QUALIFICATION OF CREDITOR TO BRING-WAIVER OF OBJEo
TlON.

'I'he objection that a creditor's blll was filed by a single unsecured cred
itor who had no judgment, and claimed no lien, is waived and stands as
though It never existed where the defendant voluntarily appears, con
fesses the debt, admits its insolvency and joins In the prayer for a re
ceiver, and such objection cannot be thereafter raised by other credItors
who were not parties to the f,~it as brought, but are subsequently brought
in or are permitted to intervene.

6. RECEIVERS-TIME OF AJ'POINTMENT-QRDER MADE AT CHAMBERS.
An order appointing a receiver signed by a circuit judge at chambers

In another district on presentation to him of bill and answer which have
not been filed, to take effect when the pleadings and order are filed wIth
the clerk becomes effective on such filing, any delay in transcribing the
order upon the records or in the qualification 01' the receiver being Imma
terial.

7. SAME-POWER TO ApPOINT-JUDGE AT CIIAMBERS.
A federal judge, In the exercise of his general equity powers as a chan

cellor, and those prescribed by Hev. St. § 638 [D. S. Compo St. 1901, p.
519], and equity rule 3, has authority at chambers to make an order ap
poInting a receiver in a pending cause, .01' on a bill and an answer by tbe
defendant joining in the prayer tor such appointment.

[Ed. Note.-I~or cases In point, see Cent. Dig. vol. 42, Receivers, f 38;
vol. 29, Judges. § 126.]

8. JUDGES-CIRCUIT JUDGEs-CHAMBERS-TERRITORIAL LIMIT OF JURISDICTIOl".
A circuit judge of the United States may do chambers busIness at any

place within his circuit without regard to the particular district In whIch
the cause Is pending.

[Ed. Note.-l!'or cases in point, see Cent. Dig. vol. 29, Judges, §§ 109,
110.]

9. REOEIVERS-EFFECT OF ApPOINTMENT-LIEN OF BANK ON DEpOSITS RECEIVED
AFTER RECEIVERSilIP.

A railroad company kept a general account, subject to cbeck, In a bank,
which also held notes 01' the company payable on demand. l!'rom time to
time the treasurer and agents of the company remitted money to the bank
tor deposIt in such account, and certain of such remittances were reo
ceived by the bank after the appoIntment 01' a receiver for the property
of the company In insolvency proceedIngs. Held, that such sums were
property of the receiver, and the bank acquired no lien thereon whIch en
titled It to apply them on its notes.

[Ed. Note.-For cases In point, see Cent. DIg. vol. 42, ReceIvers, § 117.]

In Equity. In re intervening petition of Judson Harmon, receiver,
and answer of the State Savings Bank.

Edward Colston and F. W. Stevens, for receiver.
Walker & Spalding and H. M. Campbell, for State Savings Bank.
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LURTON, Circuit Judge. At the outset I must make my acknowl
edgments to the learned counsel who have appeared in this case. Their
assistance in investigating the numerous and interesting questions
which are herein discussed has been unusually profitable to me, and I
trust will tend to the better understanding of several mooted questions
which concern matters of interest touching the appointment and au
thority of receivers.

The matters now to be considered arise upon an intervening petition
filed by Judson Harmon, as receiver of the Pere Marquette Railroad
Company, and the answer of the State Savings Bank, a banking cor
poration of the state of Michigan, carrying on a general banking busi
ness at Detroit. The petition, in substance, avers that the petitioner
had been appointed receiver of the Pere Marquette Railroad Company,
under a bill filed at Grand Rapids, in the Western District of Michigan,
at 9 :30 o'clock a. m" December 5, 1905, and also under an ancillary bill
filed at Detroit, in the Eastern District of Michigan, on the 8th of
December, 1905. The contention of the petitioner is that, as to the
property and assets of the Pere Marquette Railroad Company within
both Michigan Districts, the appointment of the petitioner as receiver
became effective at least from 9 :30 o'clock a. m., December 5, 1905,
that being the time of the filing of the original bill at Grand Rapids;
petitioner having given bond simultaneously with his appointment.
By this order the petitioner was appointed receiver of the entire Pere
Marquette System of railroads, its rolling stock, property and assets
of every kind wherever situated, including its books of accounts, bins
receivable, choses in action, bonds, notes, stocks, moneys and valuables,
and directed to take immediate possession of the same, and to operate
the said railway, and hold possession of all its said properties for the
benefit of whomsoever might be entitled, and subject to the orders and
direction of the court. By the same order, the corporation, and all its
agents and employes, "and all other persons," were required to turn
over and deliver to the said receiver all property held by them for the
said company upon demand of the said receiver, and all said officers
and agents, and all other persons were enjoined and restrained from in
terfering in any way with his possession or manag-ement of same. The
petition then avers that prior to the appointmt"nt of the receiver the
Pere Marquette Railroad Company had kept an ordinary deposit ac
count with the defendant bank against which it was accustomed to
check; that from time to time the agents of said company, under its
direction, made deposits of moneys received in the conduct of its busi
nessat many points within the state, and that the treasurer of said com
pany, whose office was in Cincinnati, was also accustomed to transmit
funds to the defendant bank subject to check. At the close of business
on December 4, 1905, there was on deposit to the general credit of the
said company $29,166.04. It is then averred that, after petitioner's
appointment took effect, deposits sent by express to said bank were
received as follows: December 5, 1905, remittances from agents,
$2,625.88; December 5, 1905, remittances from treasurer, $29,72:2.63;
December 6, 1905, remittances from agents, $'±,811.46; December 7,
1905, remittances from agents, $3,272.21; December 8, 1905, remit
tances from agents, $2,892.21. At the date of this appointment the said
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railroad company was indebteded to the said bank by two notes, dated
May 1,1905, each for the sum of $50,000, and payable on demand.. It
is then averred that after the said appointment had been made, and \~"'th
knowledge of the fact, the said bank applied the said sums so deposlted
to the credit of said railroad, to the payment of said obligations, and,
though requested so to do, has failed and refused to pay such funds
over to petitioner, thereby disobeying the order and direction of the
court and in obstruction to the receiver's duty and obligation, and has
thereby committed a contempt. The prayer was for a rule requiring
said bank to show cause why it should not be required to pav into the
hands of the petitioner the funds so withheld, and why it should not
be punished for contempt. The bank so made a defendant, answered
and set up its right to apply such deposits in payment of the debt ('f the
railroad company upon the demand notes so held by it, and that il had
made this application as the funds came in, and with knowledge of
the receivership.

1. Objection is made to the right of the receiver to proceed by an in
tervening petition against the defendant, and, it is said, that he should
have sued at law or some other independent suit. This objection, if
tenable at all, should have been made by plea, demurrer, or motion. It
was not. The defendant came in and answered to the merits. So far
as the petition seeks to recover funds actually in the hands of the de-
fendants at date of his appointment, against which a lien in good faith
is asserted, the receiver could not have proceeded summarily if objec
tion had been taken in time. The bank might well say:

"As to that fund, I claim adversely and demand that you proceed in the or
dinary way to try the question whether my prior pOf'session can be rightfully
disturbed by an order in a case to whleh I was not a party." Wheaton v.
Daily Telegraph Co., ]24 Fed. 61, 59 C. C. A. 427.

But as to so much of this fund as was actually in possession of the
defendant bank at the close of business on December 4, 1905, the re
ceiver has conceded the right of the bank to apply it upon the indebt
edness of the railroad company to the bank. As to the deposits made
after the appointment of the receiver, a very different question arises.
If, as claimed, the deposits made on December 5, 1905, were made after
they had been sequestrated or equitably seized, the appropriation by the
bank to the payment of its own claim is a claim to hold and appropriate
same in defiance of the receiver and in disobedience of the order placing
him in possession of all the assets of the railroad company. The right
to maintain such an intervening petition does not depend upon whether
some actual manual possession by the receiver has been disturbed. If
the funds in question did not come into the actual possession of the bank
prior to the appointment of the receiver, the conduct of the bank in
preventing the receiver from obtaining the possession of that \vhich he
was appointed to receive is a defiance of the court"s order. In such
circumstances the bank should have intervened interesse suo and set up
its right, for the possession of the receiver is but the possession of those
having a right thereto, and would not defeat any title, claim, or right
which it might have in the fund which it thus received after the re
ceiver's title to the possession accrued. The distinction which I call
attention to is noted in Vermont, etc., Co. v. Vermont Central R. R.
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Co., 46 Vt. 792; Am. Const. Co. v. Jacksonville, etc., Ry. Co. (C. Co)
52 Fed. 937; and Bibber-White Co. v. White River Valley Electric
Co. (C. C.) 107 Fed. 176. In respect to such deposits, a petition by
the receiver to prevent such interference and to compel the surrender of
the funds so seized is not bad practice, and does not deprive the de
fendant of a full and orderly hearing, and its rights are and will be as
fully protected as in an independent suit. Such a proceeding was ex
pressly sanctioned by the Court of Appeals of this circuit, in Lake
Shore & M. S. Ry. Co. v. Felton, 103 Fed. 227, 43 C. C. A. 189. The
opinion is authoritative in this circuit, and is a complete answer to any
objection to the mode of proceeding adopted by the receiver, assuming
that the defendant could raise such a question after answering to the
merits.

2. It is said that the bill under which Harmon was appointed receiver
was filed in the wrong district; that the principal· offices of the railroad
company are at Detroit in the Eastern District of Michigan, while the
bill was originally filed at Grand Rapids in the vVestern District of
the same state. Horn was not a citizen of Michigan. The Pere Mar
quette Railroad Company is a corporation of that state, and the other
defendant, the Cincinnati, Hamilton & Dayton Railroad Company, is
a corporation of Ohio. The district of vVestern Michigan was not the
district of either the sole complainant, or of either of the only two de
fendants. That the defendant the Pere ::YIarquette Railroad Company
could have objected to being sued in the Western District may be con
ceded. But constitutional jurisdiction, through diversity of citizenship,
existed, and this statutory right of being sued only in the district of
which it was an "inhabitant," was a personal privilege which it might
waive, and did waive, by its appearance and answer to the merits, and
more distinctly in its joinder in the prayer for the appointment of a
receiver. This waiver is equally effective as against this defendant.
St. Louis R. R. Co. v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 L.
Ed. 659; Central Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup Ct.
286, 38 L. Ed. 98. In Central Trust Company v. McGeorge, cited
above, the complainant was aNew York corporation and the defendant
a corporation of New Jersey. The bin was filed in the Circuit Court
for the Western District of Virginia. The defendant appeared, as
in this case, and consented to the appointment of a receiver. The
validity of this appointment was contested by certain persons, claiming
to be creditors and stockholders of the defendant company, both upon
the ground that the appointment had been procured by fraud and col
lusion and that the court was without jurisdiction; the bill not having
been filed in the district of either the complainant or defendant. But
the court held that, both parties having consented, this objection was
waived. and that this consent could not be overruled at the instance
of creditors, not parties, who came in by intervention. In the later
case of Ex parte Wisner, 203 U. S. 449, 2'1' Sup. Ct. 150, 51 L. Ed. -,
it was held that a defendant, sued in a state court in a district in which
neither the plaintiff nor defendant was an inhabitant, might remove
the case and rely upon that objection. The case was distinguished
from Central Trust Company v. McGeorge upon the ground of con-
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sent in the one case and no consent by the removing defendant in the
other.

3. However important it may be to file an ancillary bill and obtain
an ancillary appointment of a receiver when the property sought to be
sequestrated lies partly in one state and partly in another, the same
reasons do not apply with reference to property in the same state, but
in two or more districts. Zacher v. Fidelity Trust, etc., Co., 106 Fed.
593,45 C. C. A. 480, Booth v. Clark, 17 How. 322, 15 L. Ed. 164, and
Great Western Mining, etc., Co. v. Harris, 198 U. S. 561, 25 Sup. Ct.
770, 49 L. Ed. 1163, bear upon the disability of a receiver appointed
by a court of one jurisdiction to sue in the courts of another, and have
no application when the question is, as here, as to the authority of a
receiver appointed by a federal court of one district over property
situated in another district of the same state. Federal courts of dif
ferent states are undoubtedly foreign courts as to each other in as full
sense as are state courts of different jurisdictions. But it has never
been held, that a federal court of one district is a foreign court as to
another federal court of the same state, and manifestly, this is not so
when, by statute the process of a Circuit Court of one district may run
in another district of the same state. That the jurisdiction of a par
ticular Circuit Court is confined in general within the territorial limits
of a judicial district may be conceded. Toland v. Sprague, 12 Pet.
300, 9 L. Ed. 1093; Barrett v. "C"nited States, 169 U. S. 218, 221, 18
Sup. Ct. 327,42 L. Ed. 723. But this is so only to the extent that stat
utes creating and organizing such courts have defined and limited their
jurisdiction. Since Toland v. Sprague was decided, there has been
much legislation enlarging the limits within which powers and juris
diction of Circuit Courts may be exercised. Thus, where there are
several defendants, and some reside in one and some in another dis
trict of the same state, or when the suit is local in character and the
"land or other subject-matter" lies partly in one district and partly in
another, within the same state, the suit may be brought in either dis
trict, and the process of the court will run in both. So, under section
8, Act March 3, 18i5, c. 137, 18 Stat. 472 [U. S. Compo St. 1901, p.
513], where the object of the suit is to assert a claim or lien against
property, or to remove a cloud, defendants not found within the dis
trict may be brought in by service wherever they may be found, or
by publication, and the right and interest of every such defendant in
the subject-matter of the suit in the district effectually bound. The
cases of Trinity, etc., Ry. Co. v. Brown (Tex. Civ. App.) 46 S. W.
\)28, 929, and Texas, etc., Ry. Co. v. Gay (Tex. Sup.) 26 S. W. 599,
25 L. R. A. 52, may well be considered upon the relation of Circuit
Courts of the United States within different judicial districts of the
same state to each other. Horn's bill was undoubtedly one which might
be filed in either of the Michigan districts, the personal rights of the
Pere Marquette Railroad Company to be sued only in the Eastern Dis
trict as that of its residence out of the way.. His bill was primarily one
to place a great system of going railway, whose lines covered each of
the Michigan districts, in gremio legis, and have same preserved and
operated for the benefit of creditors until such time as its debts might
be marshaled, and the property as a unit brought to a sale. Upon
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the property of this company there were a great variety of liens and
incumbrances. Until these were settled and provision made for them,
there was nothing which could be reached bv general and unsecured
creditors. The suit was a general creditors' bill, and was for the eq~lal

benefit of all who should elect to come in and present their claims. The
suit was obviously one of a "local character," considered as a bill to ad
minister the property of an insolvent railroad, within the plain meaning
of section 742 Rev. S1. [U. S. Comp S1. 1901, p. 588], and not a tran
sitory action as one of debt would be.

Section 742 reads as follows:
"Any suit of a local nature, at law or in equity, where the land or other

subject-matter of a fixed character lies partly in one district and partly in an
other, within the same state, may be brought in the circuit or district court of
either district; and the court in which it is brought shall have jurisdiction to
hear and decide it, and to cause mesne or final process to be issued and ex
ecuted, as fUlly as if the said subject-matter were wholly within the district
for which such court is constituted."

That section is not expressly repealed by Act March 3, 1875, c. 137,
18 Stat. 470, as amended by Act Aug. 13, 1888, c. 866, 25 Stat. 433
[D. S. Compo St. 1901, p. 508] . Neither is it repealed by necessary
implication, for it provides for a situation which is not covered by the
acts mentioned, unless it is by the eighth section of that act in respect
of suits for the clea~ing of a cloud, or the enforcement of a claim or
lien against property within the jurisdiction of the court in which the
suit is brought. If, indeed, this suit is such a suit as might be brought
under the eighth section of the Act of March 3, 1875, c. 137, § 1, 18
Stat. 472 [U. S. Compo St. 1901, p. 513], then this suit was well
brought, for, by that section, the suit may be brought within either
district where the property against which the proceeding shall be taken
lies partly in one district and partly in another, and both districts are
within the same state. This section 8 of the act of 1875 evidentlv
applies to suits local in character. Greeley V. Lowe, 155 U. S. 58,
73, 15 Sup. Ct. 24, 39 L. Ed. 69; Jones v. Gould (C. C. A. 6th Circuit,
December 4, 1906) 149 Fed. 153. If, therefore, such a bill as that of
Horn's may be regarded as a bill "to enforce any legal or equitable
lien upon, or claim to, or to remove any incumbrance or lien or cloud
upon the title," to the property of the Pere Marquette Railroad Com
pany, it was a bill which might be filed in either of the two Michigan
districts, and the effect in sequestrating or impounding that part of
the company's property in the other district would be quite as effective
as if the suit be one under section 742. \Vhile there is some ground
for maintaining that, as one of the objects of Horn's suit is the clear
ing of the title of the Pere Marquette Railroad, in order to bring a
good title to sale, still I prefer to plant the jurisdiction upon section
742; for it must be clear that, if it is not such a suit as may be main
tained under section 8 of the act of 1875, that section is not by neces
sary implication repealed by the provisions of the later law. That it
is not repealed, and that such a suit as that of Horn's is a suit of "local
character" within the meaning of that section, has been held in East
Tenn., etc., Ry. CO. V. Atlanta, etc., Ry. Co. (C. C.) 49 Fed. 608, 15
L. R. A. 109, and in Goddard v. Mailler (C. C.) 80 Fed. 422. It fol-
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lows, that the filing of Horn's bill in the Western District of Michigan,
and the appointment of Judson Harmon as receiver thereunder, was
an equitable attachment of the property of the defendant railroad
company within both districts. The ancillary bill and ancillary re
ceivership in the Eastern District was not needed to strengthen or con
firm his authority or to bring under the receivership the funds now in
question.

4. The qualified title of a receiver to the property he is directed to
take and hold relates back to the time of his appointment, and actual
seizure by him is not necessary to cut off rights which attach only after
the order of appointment. The exceptions to the general rule in
respect to property beyond the jurisdiction of the court making the ap
pointment considered in Zacher v. Fidelity Trust, etc., Co., JOG Feel.
5D3, 45 C. C. A. 480, depended upon the law and policy of the state
of the situs of the property, and we need not here notice them. yVe
have in this case to deal only with the property of the Pere l\Iarquette
Railroad Company within the jurisdiction of the Circuit Court of the
"Cnited States, under section 742 Rev. St. That jurisdiction. for the
purpose of sequestrating the property of the Pere Marquette Railroad
Company, covered the two Michigan districts in which the property
of that company was situated, from the moment Judge Harmon's ap
pointment became effective under the proceedings at Grand Rapids.
If the order appointing him required him to give bond and security,
his title, when he so qualified. related back to the time of his appoint
ment. and cut off all intermediate rights. Beach on Receivers, § 217;
Gluck & Becker on Receivers, § 40; and 23 Am. & Eng. Enc. of Law.
10D5. Actual manual seizure was not essential to prevent the acquisi
tion of liens upon the property by assignment, judgment. execution,
attachment, or otherwise. Connecticut River Banking Co. v. Rock
bridge Co. (C. C.) 73 Fed. 709; Temple v. Glasgow, 80 Fed. 4-+1,
25 C. C. A. 540; Storm v. Waddell, 2 Sanf. Ch. (N. Y) 49+; Mc
Donald, Shea & Co. v. Railroad, 93 Tenn. 281, 24 S. W. 252; East
Tenn., etc., Ry. Co. v. Atlanta, etc., Ry. Co. (C. C.) 49 Fed. 608, 610,
15 L. R. A. 109; and High on Receivers, § 136.

5. Next it is said that the bill under which the receiver was ap
pointed was filed by a single unsecured creditor, who had no judgment,
and who claimed no lien. But the defendant debtor appeared, and.
by a sworn answer, confessed the debt and its utter insolvency, and
joined in the prayer for the appointment of a receiver. The objection,
if tenable in view of the confession of the debt and of insolvency, was
one which, in a case where the court had jurisdiction of the parties
and is of general equitable cognizance, may be waived "and. when
waived, stands as though no such objection ever existed." Tompkin.o
v. Catawba Mills (C. C.) 82 Fed. 780; Sa,,:,e v. Memnhis, etc., Ry.
Co., 125 U. S. 361, 8 Sup. Ct. 887, 31 L. Eel. GD4; Mellen v. Moline,
etc., Iron Works, 131 U. S. 352, 9 Sup. Ct. 781,33 L. Ed. 178; Hollins
v. Brierfield Coal, etc., Co., 1;";0 U. S. 371, 380, 14 Sup. Ct. 127, 37
L. Eel. 1113. In the case last cited, the court expressly held that such
an objection must be made in limine or it is waived, citing Reynes v.
Dumont, 130 U. S. 364, 9 Sup. Ct. 486, 32 L. Ed. 93+, and other cases.
In Central Trust Co. v. McGeorge, 151 U. S. 1:31-136, 14 Sup. Ct.
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286, 38 L. Ed. 98, where a corporation had waived the fact that it was
sued in the wrong district by an appearance and consent to the appoint
ment of a receiver, the objection was subsequently made by stock
holders and creditors who came in and challenged the appointment so
made. After deciding that neither the complainant nor defendant
were residents of the district, the court ruled that the objection, though
good if made in time by the defendant, had been waived. The court
then added:

"It is scarcely necessary to say that. as the defendant company had submit
ted itself to the jurisdiction of the court, such voluntary action could not be
overruled at the instance of the stockholders and creditors, not parties to the
suit as brought, but who were permitted to become such by an intervening pc·
tition."

To much the same effect is Citizens' Bank v. Union :YEning Co.
(C. C.) 106 Fed. 97. A most absurd result would ensue if, when the
corporation has submitted to the jurisdiction of the court, either as a
court of equity or to the local jurisdiction, a creditor could come in,
or when brought in, might reopen the matter of jurisdiction over the
debtor corporation. If such an objection is not waived once for all,
so as to close the question as to stockholders and creditors, what number
of creditors would conclude the rest? In Grand Trunk Ry. Co. v. Cen
tral Vermont Ry. Co. (C. C.) 85 Fed. 87, it was very logically ruled
by Judge \Vhee1er that a mortgagee subsequently intervening and being
made a defendant could not demur to the bill because the complainant
who filed the bill was not a judgment creditor, being bound by the
waiver of that objection by the railroad company which had answered,
and consented to the appointment of a receiver.

6. An order appointing a receiver made at chambers, like an order
allowing an injunction or other interlocutory order, presupposes a pend
ing case. The objection that there was no pending suit when the order
in this case was made is a misconcention. I am not at all inclined to
agree that when the complainant's bi'n and the defendant's answer were
exhibited to me at Cincinnati, and an application made by both parties
for the appointment of a receiver, that this lodging of the pleadings
with me and this consent bv the defendants was not such a commence
ment of the suit and filing of the bill as to make my order relate to the
very time when I acted at Cincinnati. Universal Savings & Trust Co.
v. Stoneburner, 113 Fed. 251, 51 C. C. A. 208. To save the question,
I made mv order to take effect when the bill should be filed at Grand
Rapids, and directed the clerk to then issue the necessary process.
Thus the order was signed by me on December 4th. It was provision
al upon the actual filing of the bill, and became effective then only.
The pleadings were then intrusted to one of the counsel, to be lodged
in the clerk's office at Grand Rapids, and this was done, as shown by
the evidence offered by the defendant, at 9 :30 o'clock a. m., December
5, 1905. That the district juclge then directed my order to be entered,
added no force to it, if I had authority to act at all. If I did not, it is
clear that Judge Wanty's order confirmed and made effective what
before had been ineffective. So far as this case goes, the result is the
same to the savings bank. It is said that the order was lengthy, and
that it took the clerk somc time to actually journalize it, and that
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there was some delay in the giving of a bond. These delays are of no
practical moment. The rights of parties are not dependent upon delays
of this kind in respect to such interlocutory chamber orders. The ap
pointment related back to the actual time of the appointment, which was
the actual time when the bill was filed, because my order was framed
to become effective only then, and was as if I had made it simultaneous
ly with the filing of the bill. Again, the order in all its details was fully
written out when signed by m~; and, when this written and signed
order was filed together with the bill and answer, any delay in trans
cribing upon the order book was of no moment. In re McCall (C. C.
A.) 145 Fed. 898. But by relation the appointment was effective from
the time the order and pleadings were filed in the office. The author
ities upon this doctrine of relation have heretofore been cited.

7. But it is most strenuously urged that the making of such an or
der at chambers was an unauthorized act, and that a receiver could only
be appointed in open court. The authority of a federal judge at
chambers, under the equity jurisdiction conferred upon the courts of
the United States, is not to be determined by the authority of a state
judge under a different system of jurisprudence. Indeed, in nearly
every state the authority of a judge in vacation and at chambers de
pends upon statute, and the cases to be found cited in the text-books
and encyclopedias upon this question will be found in most instances
to be controlled by some local statute. Thus, in Illinois, what a judge
may do in vacation is regulated by statute, and the courts of that state
have held that the appointment of a receiver in vacation is a nullity.
Hammock v. Loan & Trust Co., 105 U. S. 77, 26 L. Ed. 1111. In
other states the authority of a 'state judge to make an appointment in
vacation has been upheld, sometimes as inherent to the office of an
equity judge, and sometimes by force of statute. Smith v. Butcher,
28 Grat. (Va.) 144; Cox v. Volkert, 86 Mo. 505; Real Estate As
sociates v. Superior Court, 60 Cal. 223; Kilgore v. Hair, 19 S. C. 486,
488; Alexander v. Manning, 58 Miss. 634; and Moritz & Weil v.
Miller, Schram & Co., 87 Ala. 331, 6 South. 269. The power of a
United States judge to do chamber business is in large part ascrib
able to the statutory provisions of section 638, Rev. St. [U. S. Compo
St. 1901, p. 519], whereby Circuit Courts are declared to be always
open for the transaction of certain business and empowering any judge
of a court "to make and direct and award at chambers or in the clerk's
office, and in vacation as well as in term, all such process, commissions,
orders, rules, and other proceedings, whenever the same are not grant
able of course, according to the rules and practice of the court." This
statute is little, if anything, more than a recognition of the inherent
and ancient powers of a Chancellor exercising the powers of equity
judges in matters of equitable cognizance, according to the rules and
practice of the English courts of equity, at the time of the adoption of
the Constitution, under which the judicial power of the United States
is declared to extend to all cases at law and in equity arising under the
circumstances prescribed by section 2 of article 3. Although there has
been some statutory regulation of the chambers jurisdiction and practice
by English equity judges since the adoption of our equity rules in 1842,
yet these regulations are chiefly important in doing away with the



636 151 FEDERAL REPORTER.

Master in Ordinary, and imposing his powers upon the Chancellor.
It is said in Daniel's Chancery PI. & Pl'. (4th Am. Ed.) 1322-1323,
speaking of the practice in force when he wrote:

"'l'hat the .Master of the Rolls and the Vice Chancellor "are required to sit
at chambers, * * >/< for the dispatch of such parts of the business of the
courts as can, without detriment to the pUblic allvantage arising from a dis
cussion of questions in open court, be heard at chambers."

The rules in equity prescribed by the Supreme Court under author
ity of Congress are in furtherance of section 638, Rev. St. Those
rules which most bear upon the chamber business of a judge, are rules
1, 2, and 3. These read as follows:

"I. 'The Circuit Courts, as courts of equity, shall be deemed always open for
the purpose of filing bills, answers, and other pleadings; for issuing and re
turning lllesne and final process and cOlllmissions; and for making and lli
recting all interlocutory Illotions, orders, rules, and other proceedings, pre
paratory to hearing of al! causes upon their merits.

"2. The clerk's office shall be open, and the clerk shall be in attendance
therein, on the first Monday of every month, for the purpose of receiving, en
tering, entertaining, and disposing of all motions, rules, orders, and other pro
ceedings, which are grantable of course and applied for, or had by the par
ties or their solicitors, in all causes pending in equity, in pursuance of the
rules hereby prescribed.

"3. Any judge of the Circuit Court, as weI! in vacation as in term, may, at
chambers, or on the rUle-days at the clerk's office, make and direct all such
interlocutory orders, rules, and other proceedings, preparatory to tlle hearing
of all causes upon their merits in tlle same manner and with the saltle effed
as the Circuit Court could make and direct the same in term, reasonable notice
of the application therefor being first given to the adverse party, or his
solicitor, to appear and show cause to the contrary, at the next rule-day there
after, unless some other time is assigned by the judge for the hearing."

It must be borne in mind that the authority of the judge at chambers,
and I speak altogether of a judge exercising equity powers, and not of
a common-law judge, or a judge administering law, as distinguished
from equity, is that of the court itself. Daniel's Chancery PI. & Pl'.
(4th Am. Ed.) 1323; Prescott v. Roe, 9 Bing. 104; \Valters v. Anglo
Am., etc., Trust Co. (C. C.) 50 Fed. 317. When there is no settled
practice to guide a judge, the limitations upon his powers at chambers
must be found in the distinction between those steps, in an equity cause,
which tend to prepare the cause for hearing or preserve the subject
matter until such a hearing, and those judgments which adjudicate
the ultimate merits. That which does not adjudicate the merits is
interlocutory. Mr. Daniel defines an "interlocutory application" as
"a request to the court or to a judge at chambers, for its interference
in a matter arising in the progress of a cause or proceeding; and it
may either relate to the process of the court, or to the protection of
the property in litigation pendente lite, or to any matter upon which
the interference of the court or juel~e is required before, or in con
sequence of a decree or order." He adds that such an application
may be made "either to a judge at chambers or to the court." Daniel's
Chancery PI. & Pl'. (L11h Am. Eel.). In 2 Daniel's Ch. PI. & Pl'. (4th
Am. Ed.) 1734-1735, it is stated that when the suit has been com
menced by summons, or the application is by consent, an appointment
may be made at chambers. The author cites Blackborough v. Ravin
hill, 6 Jur. 1085, V. C. S.; Grote v. Bing, 9 Hare Ap. 50.
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The limitations to suits commenced by "summons" means no more
than that there must be a pending suit, a conceded prerequisite to any
interlocutory order not expressly authorized by statute. The consent
referred to is of course equivalent to summons and service. If Mr.
Daniel's definition of an interlocutory order is correct, and we see no
reason for doubting it, an application for a receiver pendente lite is
plainly within any reasonable interpretation of the third rule in equitv.
Thus, in Vose v. Reed, 1 'Woods, 647, Fed. Cas. No. 17,011, where Mr.
Justice Bradley entertained at chambers a contempt matter, and a
motion to appoint a receiver, the question of his authority to deal with
the question of contempt in disobeying process was debated and sus
tained, while the other matter was treated as of course. The scarcity
of express ruling is due to the interlocutory character of the subject.
The practice in the matter has, to my knowledge, never been questioned
in this circuit. \Vhy such a motion may not be entertained at cham
bers, in view of the conceded chamber powers of an equity judge in
matters just as important, does not occur to me. The matter of a hear
ing on notice is no more important in court than at chambers. In
both cases there must be notice and an opportunity to be heard, unless
the matter be so plainly urgent as not to afford opportunity for either.
Daniel's Chan. PI. & Pro 1735 (4th Am. Ed.); Beach on Receivers,
§ 148; Sandford v. Sinclair, 8 Paige (N. Y.) 372; In re Parker, 12 L.
R. Ch. D. (1879) 293. In the last case cited, Fry, Justice, appointed
a receiver, although the sole defendant, an executrix, had died before
summons and the action had abated, to hold until the appointment of
an administrator de bonis non.

In United States v. The Little Charles, 1 Brock. 380, Fed. Cas. No.
15,613, Chief Justice Marshall held that an order for the release of
a libeled vessel made at chambers of the judge was as valid as if made
in open court. Objection being made that the proceeding was void,
upon the ground that no power is given to a judge, except when sitting
as a court, and that the ceremony of declaring himself to be a court
was essential, the Chief Justice said:

"This objection seems rather technical than substantial. By law, the uis
trict juuge alone cOlllposes the court. He is a court wherever, anu whenever
he pleases. 1'\0 notice to parties is requireu. No previous oruer is lwcessary.
'1'he various ex parte oruers which admiralty proceedings require, renders this
informal moue of acting essential to justice anu expeuitioll. The judge will
take care that neither party be illjureu uy the oruers which he makes ex
parte, anu where they are, of course, it is convenient that they should lle maue
without the formality of summoning the [Jarties to attend. It uoes not seem
to be a violent construction of such an act, to consider the judge as con
stituring a court whenever he proceeds on juuidal lJUsiness. Such seems to
have been the practice in this, and in other districts of the United States.
Had the judge prefixed to his oruer such worus as these, 'At a special eourt,
helll at ---, on this --- uay of ---, it is ordcred, etc.,' the proceed
ings \vould have been regular, for the law uoes not, in terms at least, require
that the order for a special court should be maue in court, or made any given
time rn'evious to its session. To every purpose of justice, the oruer of tlw
judge, made in his character as judge, is Illade by him as a court, whether he
declares himself, in words, to be a court, or not. This oruer is, in its nature,
judicial. It is sueh an order as may be made ex parte; it is signed by the
judge, in his official character, and directed to the officer of the court. Under
such circumstances, I cannot overturn a practice which is convenient, which
Is not liable to abuse, on a mere technical objection."
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In the case styled In re Neagle, 135 U. S. 1, 55-56, 10 Sup;Ct.
658, 34 L. Ed. 55, this case is referred to and approved by Justice
Miller. Referring to the same subject, the learned justice said:

"There are many duties which the judge performs outside of the court
room where he sits to pronounce judgment or to preside over a trial. The
statutes of the United States, and the established practice of the courts, re
quire that the judge perform a very large share of his judicial labors at
what is called 'chambers.' This chamber work is as important as necessary,
as much a discharge of his official duty as that performed in the courthouse.
Important cases are often argued before the judge at any place convenient
to the parties concerned, and a decision of the judge is arrived at by investi
gations made in his own room, wherever he may be, and it is idle to say that
this is not as much the performance of judicial duty as the filing of the judg
m1lnt with the clerk, and the announcement of the result In open court."

Nothing is more well known than the practice referred to by the
Justice Miller, of judges hearing equity causes upon their merits at
a place convenient to him and the parties other than the places where
the regular terms of open court are held, just as the present hearing
has occurred by consent at Cincinnati, in my chambers there. The con
clusions thus reached, when subsequently entered by the direction of
the judge upon the journal of the court in which the case is pending,
constitutes no small part of the business of every judge. It was denied
by some of the department officials at Washington that the officers of
the court who entered such orders in the absence of the judge were en
titled to the usual per diem allowed them for attendance upon a court.
The fees claimed were sued for, and a judgment in favor of the
clerk was sustained in United States v. Finnell, 185 U. S. 236, 243,
22 Sup. Ct. 633, 46 L. Ed. 890. Justice Harlan for the court, after
referring to and citing sections 574 and 638, Rev. St. [U. S. Compo
St. 1901, pp. 475,519], among other things, said:

"As will be seen from those sections, the District and Circuit Courts of the
United States are always open for the transaction of certain kinds of busi
ness which, we think, may be transacted under orders of the judge, who may
at the time be absent from the place, 1'00111, or building in which the court is
held. The business transacted by the appellee was such as could be transact
pI! by the clerk under the orders of the judge. It is too narrow an h.terpre
tat ion of the statute to hold that such business was not actually transacted
in court."

But, if an appointment at chambers over the objection of the defend
ant would not be erroneous, it certainly can be made when, as in this
case, the defendant not only appeared without objection, but by a sworn
answer, sanctioned antecedently by its board of directors, and joined in
the application. Daniel Ch. PI. & Pro (4th Am. Ed.) 1734; First Nat.
Bank v. United States Encaustic Co., 105 Ind. 236,4 N. E. 846.

8. Finally, it is said, that the order of appointment was made when
sitting at chambers within my circuit, but without the geographical
limits of the Western District of Michigan, and that the power of a
circuit judge cannot be exercised validly outside of the particular dis
trict in which the order is to be entered. It might be sufficient to dis
pose of this objection by the simple statement that the defendants to
the Horn bill appeared and exhibited to me their sworn answer, and
joined in the application for an order appointing a receiver. Neither
do those defendants make any objection now. In Roberts v. Reilly,
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116 U. S. 80, 93, 6 Sup. Ct. 291, 29 L. Ed. 544, an appeal from a
judgment of the District Court for the Southern District of Georgia
was taken to the Circuit Court in a habeas corpus case, an appeal ad
missible prior to the Court of Appeals act of 1891, which appeal was
heard by Circuit Justice Woods in chambers at Atlanta, a town within
the Northern District of Georgia. No point was made because the
hearing occurred outside of the District of Southern Georgia, but it
was objected that the hearing occurred at vacation and at chambers.
The court upon this matter said:

"In regard to the objection now taken that the hearing of the appeal was
had before the circuit justice at Atlanta at chambers, and not at Savannah in
open court. it is sufficient to say that the order to that effect was made without
objection taken at the time, or afterwards, in the District or Circuit Court, or
at the hearing before Justice 'Voods; that the appellant appeared at the time
and place by counsel and was heard; that the arrangement was made for the
convenience of the parties and to avoid delay; and that it does not seem to
have involved any hardship or iujustice to the party now complaining. The
objection, if it could ever have been properly interposed and insisted on, can
110t now be made for the first time. It comes too late."

Neither can such an objection lie in behalf of one who occupies the
attitude of a creditor. If the debtor corporation is bound by an order
made appointing a receiver, its creclitors and stockholders must be,
fraud out of the way, or we would have the absurd result that the
receivership would be valid as to the railroad company, but invalid as
to any creditor who should choose to assert a charge or lien against
the property in the receiver's custody. Central Trust Co. v. McGeorge,
151 D. S. 131, 135, 14 Sup. Ct. 286, 38 L. Ed. 98: Grand Trunk Ry.
Co. v. Central Vermont Ry. Co. (C. C.) 85 Fed. 87. But I prefer to
put my answer to this objection upon the broad ground that a circuit
judge may do chambers business anywhere within his circuit. The
question is one which should be put to rest. The circuit judge's com
mission appoints him to be a circuit judge for a particular territory,
and not for anyone district of a particular territory. Judicial districts,
tInder the act of 1789, which organized the judiciary, followed state
lines: that is, each state constituted a judicial district. The 13 original
districts were, by the same act, divided into three circuits. Circuit
Courts were required to be held in each district by two justices of the
Supreme Court and the district judge, any two to constitute a quorum.
\Vith the exception due to the brief existence of circuit judges under
the amended judiciary act of 1802, the Justices of the Supreme Court,
as circuit justices, were required to hold the Circuit Courts, and until
the act of April, 1802, providing for an allotment of justices to par
ticular circuits, each justice held general jurisdiction coextensive with
the territory of the Dnited States, and the Circuit Courts were held bv
them in rotation. By an act passed in 1872 (Act June 1872, c. 255,
§ 7, 17 Stat. 197), now section 719, Rev. St. [D. S. Compo St. 1901, p.
581], justices were prohibited from granting injunctions outside of
their circuits, except when the circuit judge of the circuit or the dis
trict judge of the district could not do so or by consent of the parties.
Justice Bradley in an opinion in a cause prior to the act of 1872, pub
lished as a note to Searles v. Jacksonville, etc., Ry. Co., 2 Woods,
621, Fed. Cas. No. 12,586, said, that he entertained no doubt but that



640 151 FEDERAL REPORTER.

a circuit justice might grant an injunction outside the limits of his
circuit. This he held to be so from the fact that originally the justices
held the Circuit Courts in rotation. He said, among other things:

"All of them were, in law, judges of all the Circuit Courts. The mere cir
cumstance of allotment could not affect their general powers, at least as re·
gards cases in their OWll circllits. As the Circuit Courts were courts of equity
as well as of law, the issuing of injunctions was part of their jurisdiction,
and these must often have been issued, and other ex parte orders made in
vacation. The justices of the Supreme Court must have exercised these
powers. But it was impossible that there should have been such justices al
ways present in every eircuit, much less in every district. 'l'wice a year, at
least, they were required to hold sessions of the Supreme Court at the seat
of government; and consequently, they could then be only in one district of
the whole 13. And absence from a district would have been no less effectual
than absence from the circuit in depriving them of jurisdiction over a case
pending in the district; for the Circuit Courts are courts in and for particular
districts, and not for the whole circuit. Orders of course were undoubtedly
made by the district judges as assistant judges of the Circuit Courts; but
these judges were not authorized to issue injunctions in said courts until the
passage of Act Feb. 13, 1807 (2 Stat. 418, c. 13). As a matter of necessity,
therefore, the justices of the Supreme Court must have issued injunctions out
side of the territorial jurisdictions of the Circuit Courts in which the casell
were pending, unless we adopt the improbable conclusion that they transacted
no chamber business in equity whatever, except when they bappened to be ac
tually present in the particular district as well as in the particular circuit in
which the case was pending. It is true that the fourteenth section of the
judiciary act (1 Stat. 81, c. 20), in conferring express power to issue writs,
confers it upon the courts and not upon the judges; but, under proper cir
cumstances, the judges exercise the power as incidental to their office. It is
the power of the court which they, as its otlicers, exercise, in the only way in
which the power can be exercised in vacation."

Circuit judges were authorized by Act April 10, 1869, c. 22, § 2,
16 Stat. 44, now section 607, Rev. St. [U. S. Compo St. 1901, p. 487],
which provides that:

"For each circuit there shall be appointed a judge, who shall have the same
power and jurisdiction therein as the justice of the Supreme Court alloted to
the circuit."

Thus the measure of the power and authority of a circuit judge
within the territorial limit of his circuit is the power and author
ity of the circuit justice allotted to that circuit. If the circuit
justice may exercise his authority in chambers, either inside or out
side his circuit, and outside of the particular district of the litiga
tion, a circuit judge may do the same judicial acts, provided only
he acts within his circuit. Even in respect of the allowance of writs
of injunction, the justices have not regarded themselves as debarred
from granting such injunctions, provided it appeared that neither the
circuit judge nor the district judge could be obtained. Thus, in
United States v. Louisville, etc., Canal Co., 4 Dill. 601, Fed. Cas. No.
15,633, Justice Miller granted an injunction upon a bill pending in the
Sixth Circuit, at chambers in New Jersey; he not being the justice
allotted to the Sixth Circuit. It is a fact of which I may take judicial
notice, that in this circuit there has been an uniform practice by the
circuit judges to exercise their authority in chambers business at any
place where the convenience of the judge and counsel might require,
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and it is not believed that any such narrow construction of the terri
torial functions of such judges has ever before been mooted.

There is. no good reason for such a contracted interpretation of the
powers of such judges in respect of those matters which do not demand
a hearing in regular session. Reasons of great public convenience
demand quite a contrary view. The suggestion that counsel and lit
igants should not be inconvenienced by being called out of their dis
tricts has little in it compared to the detriment to the public which
will ensue if the circuit justice or circuit judge must go inside the
imaginary lines of a particular district before he can give validity
to an order which is more often than otherwise made upon briefs only
at his place of residence or where his functions may call him. The
same line of reasoning- would require those judges, as well as the dis
trict judges, to hold their chambers only at the place where open ses
sions are held within the district. Reasons of public convenience, ap
plicable to jury trials, and even to final hearings in equity cases, are
by no means applicable to chambers business, and nothing which tends
to clog such work that has no real substance in it should be regarded as
sufficient to lay down a hard and fast rule with respect to the locality
of chambers work, provided only, it is done within the. circuit of the
circuit judge or the district of the district judge. Litigants are seldom
in attendance upon equity hearings at chambers or otherwise, and some
reasonable discretion with reference to the time and place for chamber
hearings must be conceded under any well-organized judicial system.
In view of the fact that circuit judges are commissioned as judges for
a particular territory, called a circuit. that they are the circuit judges
of all the circuit courts within that large territory as well as jl1Clges of
the courts of appeal, which courts now absorb a large part of their en
ergies, it is most unreasonable to construe the statutes and rules. which
confer chamber powers in respect of interlocutory matters, as limiting
their exercise to points within the particular district of a great cir
cuit where the case may be pending. Rather should the statutes and
rules be construed as authorizing chambers business at any point
within the territorial limits of the circuit where the business of the
judge may require him to be.

This was the sensible construction put upon the chambers powers
of the district judges of the territory of \Vashington, such judges
being also required to attend the Supreme Court of the territory. The
Supreme Court, in Hollon Parker, Petitioner, 131 U. S. 221, 225,
9 Sup. Ct. 708, 33 L. Ed. 123, when the validitv of an allowance of
an appeal at chambers outside of the district o( the judge, but when
attending the Supreme Court as a member, said:

"The second olJjection is equally untenable. When the law allowed the
proceeding to he taken at the chambers of tile judge of the court, it meant at
the chumhers where he can conYfmiently attend to business relating to cases
in his district, not that they must necessarily be within the territorial limits
of his district. As one of the judges of the territory, it is a part of his duty
to sit in the Supreme Court. He is one of its members, and his chambers,
whilst the Supreme Court is in session, and he is in attendance upon it, may
be at the place where that court is sitting."

9. The conclusion is that as to the sums received from express com
panies after 9 :30 a. m., December 5, 1905, the defendant is obstructing
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the receiver's right and claim, and for the aggregate sum of $40,707.51,
with interest and costs a judgment will be entered. The intervening
petition of State Savings Bank asking to be allowed to attach certain
stocks as the property of the Pere Marquette Railroad Company, and
subject the same to satisfaction of its debt against that company, must,
of course, be denied.

It proceeds upon the theory that the appointment of a receiver in the
Horn Case was a nullity, and his title and possession a matter which
may be disregarded by any creditor who chooses to raise the objection
already herein considered in respect to the deposits which have been
wrongfully withheld from the receiver.

In re FRANKLIN.

(District Court, E. D. North Carolina. February 11, 1907.)

1. BANKRUPTOy-STA'lTTORY LIENS.
Before a creditor can claim a lien given by a state statute on property

of a bankrupt, he must perfect the same, as required by such statute.
[Ed. Note.-For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 287.]

2. SALES-CONDI~IONAL SAI.E-NoRTH CAROI,INA STATUTE.
The provision of Revisal N. C. 1005, § 983, requiring conditional

sales to be reduced to writing and registered in the county where the pur
chaser resides, refers to the county in which he resides at the time the
contract is made, and as construed by the Supreme Court of tbe state tlH=
contract is valid if tbere recorded, although the property is thereafter re
moved into another county to wilich the purchaser changes his residence.
A bankrupt at the time of purchasing property under such a contract had
acquired no fixed place of residence in the state but was tben residing and
receiving bis mail in tbe county where the contract was made and to
whicb the property was shipped. Held, that the recording of the contract
in that county was sufficient to preserve the seller's lien.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 43, Sales, § 1353.]
3. BANKRUPTCy-~'RANsFERS BY BANKRUPT-MoRTGAGE-EE'FECT OF RECEIVING

PREFlORENCE IN SEPARATE TP.~NSACTION.

A mortgage given for money borrowed at the time to pay the purchase
price of the property mortgaged, whether or not the same identical money
was used to make the payment, is in effect a purchase money mortgage,
and as such entitled to high rank, and the mortgagee's right to payment
from the proceeds of the property when sold by the mortgagor's trustee
in bankruptcy is not affected by the fact that he received an illegal pref
erence from the bankrupt in an entirely separate transaction, the remedy
of the trustee in such case being by a suit to recover the preference.

[Ed. Note.-l!'or cases In point, see Cent. Dig. vol. 6, Bankruptcy, § 259.]
4. SAME-ENE'oRCE)[ENT OF i\fORTGAGE IN BANKRUPTCY PROCEEDINGS-COSTS.

A mortgagee of a bankrupt who submits his claim to the bankruptcy
court for allowance and payment from the proceeds of the mortgaged
property Is chargeable with his pro rata share of the costs of the bank
ruptcy proceedings.

In Bankruptcy. On report of referee.
R. N. Simms, for trustee.
Jno. \V. Hinsdale, for Bank of South Boston.
A. Jones & Son, for American Wood \Vorking Machinery Co.
Pou & Fuller, for Virgina-Carolina Lumber Co.
Davis & Godwin, for Gordon Hollow Blast Grate Company.
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PURNELL, District Judge. On the 10th day of March, 1905, J.
R. Franklin was duly adjudged a bankrupt, and the cause referred to
V. H. Boyden, Esq., referee, at Raleigh, N. C. After considerable delay
and many hearings the case is now certified by the referee on claims and
contentions therein on exceptions to the report of the referee.

The first claim thus contested the referee reports as follows:
'The claim of the Gordon Hollow Blast Grate Company, lien upon the ma

chinery and plant, upon which the referee holds the claim is inl"alid: (1) For
the reason that the lien was never perfeded befon, or after the lmnluuptc;v
by the claimant, as required by the North Carolina statute. (2) 'That the fur
nishing of the articles was not by contract or agreement, but a sale in the
regular ccurse of business, and only personal credit was looked to for pay
luent. (3) That the Bank of South Boston, mortgage creditor, has a superior
lieu to the Raleigh Iron '\~orks. In this report exceptions are mell. The
material for which tills lien is claimed wa>; ordered through an agent of claim
ant company on one of their blank>;, and it was not even designatctl where the
material was to be used. The referee decides upon the foregoing fads that
the Gordon Hollow Bht>;t Grate Compnny is not entitlell to a lien upon the
machinery, plant, or land belonging to the bankrupt's e~tate, as a material fur
nisher, as claimed and set up in the proof of claim anll th" petition>; herein
filed. It is further decided that the Gordon Hoilo\\' Blast Grate Company is
not entitled to the lien claimed, for the further reason that lIw said lien ha>;
never been perfected under the laws of tlw state of ::'-\orth Carolina. as required
under that act or provisions of said laws which create said lien>;. and which,
perfecting the bankruptcy act, requirps before it can beeOlllC sueh a claim in
bankruptcy as is entitled to be paid in full. The lJankruptcy ad proteets ail
statutory liens whiel1 bave been properly perfected before or after tile adjUdi
cation in bankruptcy in accordance with the statute or provision of law which
gives them birth. If th(,y have not been so perfe('["d as require.l, then they
eannot be said to exist in these proceedings or to be cntith,d to priority in pay
ment. The claim is disallowed as a material furnisher's lien, and cau only be
filed and allowed as an unsecured elaim against rile lmnkrupt's estate. See In
re Lillington Lumber Co. (D. C.) 13 Am. Bankr. Itep, 1,,3. 1i~2 Fed. SSG, "Statu
tory lien filed after adjUdication of debtor." "A statntory HPll filed within
tile time preseribed by the >;tatute is protected if otllPl'\vise vali,l, although not
filed until after the debtor's adjudication as a bankrupt." Pope other case'"
eited, I<'ehling v. Goings. 1;~ ~\.m. Bankr. Hep. 1;")4, G, S ..J. Eq. ill". ~)8 Atl. G42;
Crane v. Smythe (Sup,) 11 Am. Bankr. Hep. 747. 811 ::'-\. Y. Rupp. 711, 87 X. Y.
Supp. 917: Matter of Roeber (D. C.) 9 Am. Bankr. He]). 7,8, 121 Fe.l, 444; In
re l\Iero (D. C.) 12 Am. Bankr. Rep. 171, 128 Fed. G:~(). The lien elaimed by
the Gordon Hollow Blast Grate Company has never been filed within the time
required by the state law, or filed at all, except as set up in tlwse proceed
ings, in the bankruptcy court. It therefore hn" never been pprfedell. Appeal
and request for certification, costs of the proceedings taxed against the Gordon
Hollow Blast Grate Company.

The opinion and decision of the referee are affirmed. Before a cred
itor can claim a lien given by a state statute he must comply with the
statute and perfect his lien. It is only after so perfected that they are
protected by the court of bankruptcy, or by any other court.

And the second claim is like unto the first, which is the claim of the
Raleigh Iron Works. It appears in Exhibit A filed with this claim that
in the account filed and claimed to be a lien such items as follows are
charged: Collection charges on checks, drayage, freight paid, tele
phone messages, railroad fare, steel, pipes, dies, and articles of general
merchandise. 'While some items charged would support a lien under
the North Carolina statute the foregoing items would probably be suc
cessfully contested. But no lien was filed or perfected as required by
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the state statute. However this may be, the claim was not perfectedl
under the state statute and cannot be allowed in bankruptcy as a pre
ferred claim, but can be proved as an unsecured claim. The decision
of the referee to this effect is affirmed and exceptions thereto overruled.
Claimant at best had an inchoate right of lien, which a court of bank
rutpcy cannot protect or enforce. The American \Vood vVorking Ma
chinery Company claim their lien upon the property described in the
conditional sale under the following statute:

"All conditional sales of personal property in which the title is retained by
the bargainor shall be reduced to writing and registered in the same manner
and for the same fees and with the same legal effect as is provided for chat
tel mortgages in the county where the purchaser resides; or in case the pur
chaser shall reside out of the state, then the county where the said personal
estate, or sorne part thereof. is situated; or in case of choses in action where
the donee, bargainee or mortgagee resides." Code, § 1275; Revisal 1905, § 983.

The statute evidently refers to the place that the purchaser resides at
the time of the execution of the mortgage or conditional sale. Franklin
really had no fixed residence.

The testimony is as follows: The conditional sale dated Raleigh, N.
C., November 6, 1902, was executed in Raleigh, and the mail address
of Franklin was Fuquay Springs, \iVake county, N. C. The conditional
sale provided that the property should be delivered to Franklin at Ra
leigh via Southern Railway, and it was delivered to him at Raleigh and
reshipped to Fuquay Springs, Wake county. All of the correspondence
between Franklin and the American Wood Working Machinery Com
pany until May 27, 1903, was written from and postmarked Fuquay
Springs, Wake county, N. C. Franklin came to North Carolina from
Virginia on October 17, 1902, and went to Fuquay Springs and contin
ued to take his meals at Fuquay Springs until May, 1903. He slept
at Fuquay Springs three nights in every week until December, and
spent about one-third of his time during this interval at Fuquay
Springs. He remained at Fuquay Springs two or three weeks until his
wagons came down, and during this interval purchased the machinery
of the claimants. He did not commence the operation of his mills at
Chalybeate Springs until February 1st. The machinery was purchased
in the city of Raleigh, was ordered shipped to Raleigh, and the condi
tional sale was executed in Raleigh and recorded in \Vake county,
where the bankrupt resided at the time of the execution of the condi
tional sale.

The American Wood Working Machinery Company insists that its
conditional sale was properly recorded in the county where Franklin
resided at the time of the execution thereof. Franklin testifies that
he afterwards moved to Chalybeate Springs in Harnett county, and that
he accepted the property at Fuquay Springs, in Wake county, and after
wards carried it into Harnett county, where he constructed his plant
and acquired residence. The Supreme Court of this state has decided
that no new registration was rendered necessary by reason of such
removal. Harris v. Allen, 104 N. C. 86, 10 S. E. 127; Barrington v.
Skinner, 117 N. C. 52, 23 S. E. 90. And registration is notice to the
world even when the property is carried into another state. Hornthal
v. Burwell, 109 N. C. 10, 13 S. E. 721, 13 L. R. A. 740, 26 Am. St. Rep.
556; Woody v. Jones, 113 N. C. 255, 18 S. E. 205.



IN RE FRANKLIN. 645

The American Wood Vvorking Machinery Company further contends
that, if Franklin during the interval between October 17th and Novem
ber 6th resided in both counties, then they are entitled to their lien,
for the reason that a person may have residence in two or more counties
in a state, and registration of a deed of trust or mortgage executed
by him would be sufficient in anyone of the counties where he resided.
Weaver v. Chunn, 99 N. C. 435, 6 S. E. 370; 10 Am. & Eng. Enc.
ILaw, p. 9, and cases cited; 24 Am. & Eng. Enc. Law, 699. The dec
larations of Franklin as to his intent to live at Chalybeate Springs are
not controlling as to residence as to registration. He had acquired no
residence in that county, and the effect of an animus revertendi, as in
some cases, does not apply. And all of the testimony shows that he re
sided during this short interval in \Vake county, especially when the
claimant was led to believe by reason of the execution of the condi
tional sale in Vvake county and the delivery of the property to him
in \Vake county, and his letters dated from \Vake county, and in accord
ance with Franklin's admissions that he resided at Fuquay Springs for
two or three weeks until his teams came; and, further than this, he had
no houses at Chalybeate Springs, and that he took his meals at Fuquay
Springs until May, 1903, and until December 1st he slept three nights
in the week at Fuquay Springs in \Vake county. At that time at best
Franklin was a kind of bird of passage. He had come from another
state, where his family still resided, and had not settled in any particular
part of this state. Temporarily he was stopping in \Vake county, the
property was purchased in 'Wake county, and was so shipped. His post
office was in tht county. Besides, the debt was for the purchase money,
and to hold the seller is not entitled to a lien under the circumstances
seems to be an encouragement for fraud, and is inequitable. Claimant
seems to have acted in good faith and done all in his power to comply
with the stat<; statute. If he was misled and being misled. he shoulrl
not be held to have forfeited his lien under the contract. Equity would
at best so hold, and courts of bankruptcy are in a large measure gov
erned by equitable principles.

Claim of the Virginia-Carolina Lumber Company: The allowance
of this claim was objected to by the trustee and after hearing the mat
ter fully the referee finds the following facts, which are certified in
due form, to wit:

(1) J. R. Franklin was duly adjudicated a bankrupt on March 10, 1905, upon
the peti tion filed March 6, 1905.

(2) On the 4th day of .lanuary, 1905, prior to the filing of the petition In
bankruptcy, the bankrupt obtained from the Virginia-Carolina Lumber Com
pany a promise to advance the sum of ~730 with which to buy a certain tract
of timber. known as the "Pearson Timber Tract," and in the transaction prom
'sed to give the Virginia-Carolina Lumber Company a mortgage upon said
"Imber to secure the said loan. On .lanuary 4, 1903. the Virginia-Carolina
Lumber Company advanced the money to the bankrupt, and on the same day
he executed to the said company two notps of $;)7;' each, secured by deed of
trust of even dnte. couveying to the said Virginia-Carolina Lumber Company
the idt'ntical timher rights for which the purchase money had been advanced.
Although the bankrupt had signed the (ked of trust on January 4. ]903, he did
not acknowledge the same until .lanuary 14th, 10 days after the signing of the
same, and the saW deed of trust was not registered in Harnett county nntil
January 16, ]fl03. 12 days after the same was signed.

(3) It appears from the evidence, and is found as a fact, that the bankrupt
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used $400 of the money so advanced by the Virginia-Carolina Lumber Company,
in paylllg for said timber rights, and toat the balance ($350) the bankrupt put
to his own personal use in his business, but that 10 or 15 days after the reo
ceipt of the money from the Virginia-Uarolina Lumber Oompany the bank
rupt paid the balance due on the said timber rights to the vendors, J. D. and
W. M. Pearson.

(4) The timber rights described in the deed of trust to the Virginia-Oarolina
Lumber Company and as set out in its proof of claim is the identical tract
of timber which the said lumber company advanced the money to the bankrupt
to buy, and said timber rights under the adjudication in bankruptcy passed into
the possession of the trustee of bankrupt, and was sold by him and the pro
ceeds arising from said sale are now in the possession of the said trustee sub
ject to the orders of court under the proof of claim filed thereto.

(5) During the month of February following the execution of the deed of
trust in .January the bankrupf entered into a contract with the Virginia-Caro
lina Lumber Company to sell to the said lumber company the entire output
of his sawmill, which contract is filed as an exhibit in this proceeding, and
upon this contract the bankrupt obtained during the month of February from
the Virginia-Carolina Lumber Company advances in money amounting to
$950. 'rhe amount so advanced was advanced on open account under the
contract for the output of the mill, and the Virginia-Carolina Lumber Com
pany held no security therefor. WUhin a week before the bankrupt filed his
petition in bankruptcy the president and another officer of the Virginia-Caro
lina Lumber Company came to the city of Raleigh, as appears from the evi
dence, and discussed the status of the bankrupt's business with him fully. At
that time the bankrupt was insolvent and was aware of this fact, and so in
formed the said officers of the Virginia-Carolina Lumher Company. He fur
ther swears, as appears in the evidence, that he told the said officers of the
company that bis creditors were pressing him, and that he must have money
or he would have to suspend operation of his sawmill plant. Thereupon the
said officers of the said Virginia-Carolina I~umber Company refuscd to ad
vance to safd bankrupt any more money, and demanded that he snrrender to
them the lumber he had on hand, and the bankrupt swears that upon his
hesitating to do so said officers of the lumber company threatened him, and by
such threats obtained from him his consent to the removal of a large quantity
of lumher then in possession of the said bankrupt at Chalybeate Springs, N. C.
After obtaining the consent from the bankrupt the said Virginia-Carolina Lum
ber Company thereupon seized and took possession of and carried away am!
converted to its own use a large amount of lumber, of the value of about
$1,000, belonging to the said bankrupt, and that in so doing the said Virginia
Carolina Lumber Company obtained a greater percentage of its claim against
said J. n. Franklin than the other creditors of the sam,~ class: that at the
time this preference was obtained upon the unsecured daim against the bank
rupt the said Virginia-Carolina Lumber Company not only had reasonable
cause to know. but did know, as appears from the evidence, that }I'ranklin was
insolvent; and that the said transfer and seizures of said lumber were made
in contemplation of the bankruptcy of the saW Franklin, and the transfer of
the said lumber to the Virginia-Carolina Lumber Company was done, and in
fact it appears from the evidence it was (lone, in fraud of the other creditors
of said bankrupt, other than the said Virginia-Carolina Lumber Oompany, and
that said transfer of the property by the bankrupt to the said Virginia-Oarolina
Lumber Company was under duress of the threats made to the bankrupt by the
said Virginia-Carolina Lumber Company; that said property was seized and
obtained by the Virginia-Carolina Lumber Oompany within four months of
the filing of the petition in bankruptcy, in fact within one week prior to thE~

filing by the bankrupt of his petition in bankruptcy: that after snid property
had been so seized and carried away by the said Virginia-Carolina Lumber
Company and converted to its own use said Franklin repeatedly demanded
statements from them as to the amount of the said lumber carried away, but
said Virginia-Carolina Lumber Company refused to furnish same: that similar
demands were made upon them by the trustee in bankruptcy after his ap
pointment, and these demands were also refused. Said Virginia-Carolina Lum
ber Company has filed no proof of claim upon this transaction with the bank-
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rupt, and has IlOt SUlTl'lHlcred or made any account or payment to the trustee
in bankruptcy 011 account of the said ItIlnher transferred to and seized by it
from the hallkrupt, to the value of about $1,000,

(G) 'I.'he said Virginia-Carolina Lumber Company bas voluntarily come into
this court and proven its claim for the $750 and interest, the same being money
advallced for the jlm'dwse of the Pearsoll Timber Tract, claiming its right to
receiye the proceeds of the sale of this tract by the trustee in bankruptcy.

Opinion of Referee.
l<'rolll the foregoing facts the referee is of the opinion that the secured claim

of the Virginia-Carolina Lumber Company should be allowed, aIHI the same
is allowed, and it is adjudged that the said ci'editor is entitled to be paid the
s~m of $750 and interest on said claim from January 4, 1905, until paid out
of the proceeds of the sale, now in the hands of the trustee, arising from the
sale of the securities mentioned in the deed of trust, provided the amount
realized from the sale of said securities is sufiicient to meet the principal and
interest. It is further ordered and adjudged that, as the creditor voluntarily
<'arne into court and filed its claim for allowance, the said claim must bear
its pro rata part of the cost of administration under the proceedings in
hankruptcy. The referee is of the further opinion that the transaction under
the deed of trust and under the contract for the purchase of the output of
the bankrupt's sawmill plant are two separate alld distinct transactions; the
one under the deed of trust being a security given for a present consideration,
and the other being wherein money was advanced on open account to the
bankrupt under a contract to purchase the output of the mill, no security be
ing given.

In considering the rights of the creditor, to wit, the Virginia-Carolina Lum
ber Company, the referee is of the opinion that the validity of its secured
claim cannot be attacked for inyalidity on account of the fraudulent prefer
ence, which was knowingly obtained by the said creditor in trying to make it
self secure against loss on its unsecured claim, which was for money arl
vanced under the contract for the purchase of the output of the sawmill. '1'lle
two transactions are sepal'ate and distinct. If the creditor should attempt to
prove its claim for the money advanced under the contract, it could not be
allowed until it should surrender to the trustee the preferential payment, to
wit, the value of the lumber, which it knowingly and fraudulently obtained as
a payment from the bankrupt on the very eve of the filing of the petition in
bankruptcy. The referee is of the opinion that the proper course to be pur
sued by the trustee in obtaining from the Virginia-Carolina Lumher Company
the preferential pa3'ment made to it by the bankrupt as herein stated would be
by suit entered against the said lumber company in the District Court of
Virginia.

The report of the referee, the clearness v"ith which he finds the facts
and states his conclusions of law, is highly commendable, \Vhi1c he
does not pretend to cite all the decisions upon which his conclusions
are based, he does cite ample to show such conclusions are sound, and
his decision on this claim is in all respects affirmed, The second debt
was contracted for the pnrchase of the property set aside and appropri
ated under the mortgage for the payment thereof. This class of debts
is of a high order, and uncler the state Constitution (article 10, § 2),
exempting from sale under execution the homestead of a debtor, it is
provided, "but no property shall be exempted from sale for taxes or
for payment of obligations contracted for the purchase of said prem
ises," thus providing for what may be termed a "constitutional mort
gage" or lien for purchase money. The debt allowed was purchase
1110ney and the especial property appropriated for the payment of the
debt seems to be a proper contract, in compliance with the constitu
tional provision referred to. The trustee could acquire no better title
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than the bankrupt had. He succeeds to the bankrupt's title, no more,
no less, and he takes subject to liens good against the bankrupt at the
time. This is well settled and the receipt of a preference on a separate
and distinct transaction could not divest a creditor of his vested rights
to the property or the proceeds thereof.

Exceptions to the allowance of this claim are overruled, and the re
port of the referee, both as to findings of fact and conclusions of law,
affirmed.

============
UNITED STATES v. POWELL.

(Circ-uit Court, N. D. Alabama, N. D. l\larch 22, 1007.)

CONSPIRACy-CnUUNAL RESPO;,\SIBILITy-CO'NSTITUTIOXAL LAW-DEPRIVATION

OF HIGIl'fS-HIGHT TO THIAL BY DUE PROCESS OF LAW.
In }<Jx parte Riggins, 134 Fed. 404, the Circuit Court ruled that certain

counts of the indictment were good, under Con~t. Amend. 13. It also held
that two otiJer counts based upon the fourteenth amendment were good, as
the fourteenth amendment seeured to a prisoner in custody of tile sheriff,
on accusation of crime against the state, the right, privilege, or immunity
to have the benefit of a jury trial by the 011eration of the state's estab
lished course of judicial procedure, and that private individuals who
lynched such a prisoner, to prevent his enjoying the benefit of sueh a trial,
deprived him, in the constitutional sense, of a right secured to him under
the fourteenth amendment, and could properly be indicted under sections
5508 and 550'J of the Revised Statutes [D. S. Compo St. 1901, p. 3712].
The defendant in this case, who obtained a severance and demurred to the
indictment, was a codefendant with Riggins, who appealed to the Su
preme Court 126 Sup. Ct. 147, 199 U. S. 547, 50 L. Ed. 303) from a decision
of the Circuit Court refusing to discharge him upon habeas corpus. The
Supreme Court, holding that habeas corpus was not the proper mode of
testing such questions, quashed the writ. Riggins' appeal was argued
and submitted at the same term as the Hodges Case. 27 Sup. Ct. 6, 51
L. Ed. -, which involved like questions under the thirteenth amendment.
After the Supreme Court thus disposed of the Riggins appeal, it decided
the Hodges Case, holding that similar rights to those claimed under
the thirteenth amendment were not secured by the Constitution or laws,
and made use of expressions in the latter opinion which, in the view the
Circuit Court took of them, under the circumstances stated, made it
doubtful whether the Supreme Court did not intend to hold that the
United States had no power, under any circumstances, to dt'al with law
less private individuals for violation of rights secured under the four
teenth amendment.

The government insisted that the expressions in the Hodges opinion
as to the fourteenth amendment "went beyond the case," and should not
"control the judgment" as to the rights and immunities here claimed un
der the fourteenth amendment. The Circuit Court. wIlile sati<'fied as to
the soundness of the Riggins Case, as regards the counts based on the
fourteentIl amendment, was, nevertheless, of opinion that proper judicial
subordination required the Circuit Court, under the circumstances statpd,
not to run counter to the last uttprances of the Supreme Court as to the
fourteenth amendment, though they "went beyond the case," and that
tIle only court which could properly determine wIlat was inteuoed by
these expressions is the Supreme Court itself. and according'v held, sus
taining tIle demurrers to the indictment, that no right, privilege, or im
munity, under tIle fourteenth amendmeut. in respect of due proress at
any stage of the duty of the state in affording it. is secured under tl1'lt
amendment, unless there is actual oenial of the right by the state or its
officers; and tllat private individuals who take a prisoner from the cus
tody of the state's officers amI murder him, to prevent his cnioying the
benefits of a trial by the operation of the state's established course of
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judicial procedure, do not deprive him of the enjoyment in the consti
tutional sense, of any right secured to him by the Constitution or laws,
and were not therefore indictable under sections 5508 and 5509 of the
Hevised Statutes.

(Syllabus by the Court.)

On Demurrerr to Indictment.
The defendant, Robert Powell, was jointly Indicted with one Riggins, uncleI'

sections 5308 and 5509 of the Revised Statutes [D. S. Compo St. 1901, p. il712],
for conspiracy "to injure, threaten, oppress and intimidate" one Horace :\'la
pIes, a negro citizen of the United States. in the enjoyment of certain rights
and priYileges claimed to be secured by the Constitution or laws, under the
thirteenth and fourteenth amendments. Maples was arreBted at Huntsville,
Ala.• and confined by the sheriff on a charge of murder, that he might be dealt
with according to law. On the 7th day of September. 1904. a mob oYerpow
ered or overawed the sheriff and a company of the Alabama National Guard
whie-h the sheriff had summoned to his assistance, took Maples from them,
and hanged him in the state conrthouse yard. The indictment contained six
counts. The second. tbird. fourth. and fifth counts need not be further no
tie-ed. as they are based upon rights and privi!l'>;es e-laimed under the thir
teenth amendment. which the court was of opinion. under the decision of the
Supreme Court in the Hodges Case. were not secured by the Constitution or
laws of the rnited States. The first and fourth counts are based on rights
and immunities alle:zed to be secured under the fourteenth amendment. 'r'he
fourth count is as follows: "And the grand jurors aforesaid. upon their oaths
aforesaid, do further present: That at the time and place and within the ju
risdiction aforesaid, in the county of l\ladison, and state of Alabama, the
said Hobert Powell and 'fhomas Higgins, whose Christian names are to tlw
said grand jurors otherwise unknown, and diyers other persons to said grand
jurors ullknown, did consllire, combine. and confederate together. to injure,
oppress, threaten, and intimidate one Horace Maples, a citizen of the Unitell
States, in the free and full enjoyment of the right. privilege, and immunity
seetHed to him by the Constitntion and laws of the United States, to wit, the
rigl!t. privilege. and immunity to haye the state of Alabama, acting by and
through its offieers, to afford him, the said Horace Maples, a citizen of the
United States as aforei'aid, a trial by dne process of law upon accusation of
('rime preferred nt,:ainst him, when he. the said IIorce ~laples, was, as was
tlwn the fact. in the l'ustody of the o!fieers of the law of the state of Alabama,
n])on tlw (')wrge of mnrder under the laws of saill state, and was then nml
tlwre being lwld b~· the offieel's of said state of Alabama in the county jail
of the l'O\l1\ty of Mallison, for the purpose of affording him sucll trial, con
iTary to the form of the statute in sueh ease made and provided, and against
the pt~:)('e lind di,gnit~· of the United States."

The first eount is the same in substanee ns the fourth, except that it al
ler:;!''' that. in furtheranee of the conspiraey. tIle defemlant went upon the
llighways. awl. with malice al"orethougllt, murdered :Maples, etc.. "to deprive
lJim of tIlt' right, privilege, or immunity secured to him under the Constitu
tion of tile stnte of Alal)ama, to be tried by due process of law and acquitted,
if tnnoeent. and punislled, if found guilty, in the courts of the state in ae
('ordance with. and the manner preseribed by, the laws of the state." A sev'
er~\l1('e wns ordered. Higgins then sned out a writ of habeas corpus from tlH~

Cin'nit ('011rt. seeking release on the ground that the indictment charged no,
offense a,gainst the laws of the United states. and that it appeared that the
('om't l'onle1 never have jurisdil'tion of the offense charged, The Circnit Court
denieCl the application and discharl!ed the writ. Ex parte Riggins (C. C,) 13'1,
Fed. 404. Hi,ggins then appealed to the Supreme Court, which, on the 11th
of T'w·,.,.,l,,.,,, 1f)()'i. (jllnShNl the writ and dismissed the application for it with
out prejudice On the ground that habeas corpus, under the circumstances, was
n·,; ti! ili'onpr rpmell.\'. Higgins V. United States. ]99 U, S. 547. 26 Sup. Ct.
147. 50 L. Ed. 30il. Powell's Case was continued by consent, from term to
term, pending a decision of the Hodges Case, and the contempt proceeding
before the Supreme Court in the Tennessee lynching case, and was submitted
for decision on demurrer January 6, 1907. The demurrers set up, in sub-
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stffrtCe, that the indictment does not' show Powell violated any right, privi
lege" or immunity secured to Maples, under the Constitution or laws of the
United States, or that any federal law had been violated, which provided
for the punishment of the offense charged, and tlmt sections 5;)08 and 55(1)
of the Revised Statutes of the United Stlltes, tlIP only la\y upon which the in
dictment is based, have no application to such a case.

'1'hos. R. Roulhac, U. S. Attv.
Shelby S. Pleasants, for defendant.

JONES, District Judge (after stating the facts). When the court
discharged the writ of habeas corpus sued out by Riggins, it decided
the questions raised by the demurrer adversely to the contention now
made by this defendant. Ex parte Riggins (C. C.) 134 Fed. 404.
Since that decision, the Supreme Court has decided the Hodges Case,
27 Sup. Ct. G, 51 L. Ed. -, which held, in effect, contrary to the deci
sion of Justice Bradley in United States v. Cruikshank, 1 Woods, :308,
FecI. Cas. No. H,8~)7, that the rights and immunities claimed here un
der the thirteenth amendment were not secured under the Constitution
or laws.

It is now urged by the defendant that the expressions of the Supreme
Court in the opinion in the Hodges Case, regarding the power of Con
gress under the fourteenth amendment, although the government ex
pressly declined to claim anything under it in that case, are decisive of
the questions arising here, under the fourteenth amendment. It is
urged, on the other hand, by the government, that the Riggins decision,
so far as concerns the fourteenth amendment, is right, and that the
court ought not to depart from it, unless satisfied either that its decision
is erroneous, or convinced that the Supreme Court intended by its re
marks in the Hodges Case to decide the very question here presented,
which was not then before that court. This renders it necessary to re
examine the grounds of the Riggins decision, and if, in the opinion
of the court, it should not depart from it, then to determine whether
what is said in the Hodges Case should "control the judgment" here.

1. Precise Matter Never "Drawn in Question" Before Supreme Court.
The precise issue the remaining counts present is whether a citizen

lawfully held in the custody of the state, awaiting trial on a charge of
<:rime, has any right or immunity, which Congress can protect under the
fourteenth amendment, against lawless violence of private individuals,
which prevents, and is designed to prevent, the state from affording
the accused, when it endeavors to do so, the benefit of a trial according
to the "law of the land," by the administration of the state's established
course of judicial procedure.

The decisions of the Supreme Court as to the power of Congress to
protect rights secured by the fourteenth amendment may be grouped in
to three classes, none of which include this case: (1) Denial by state
legislation or hostile acts of state officers of rights secured by the
amendment; (2) congressional interference, regardless of fault on the
part of the state, by plenary legislation, creating direct rights within
the state, to protect a right which is only an immunity to be exempt;
from invidious discrimination at the hands of the state, and which can
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never bring any right into being or authorize any action of Congress,
unless the state first makes such wrongful discrimination; (3) legis
lation by Congress which confused rights dependent upon the Constitu
tion or laws with rights secured only by state laws, entwining them
without distinction in the grasp of a statute whose provisions were inca
pable of separation, thus vitiating the enactment because broader than
the power conferred. Only two cases in the Supreme Court present in
stances of the forcible taking of prisoners, charged with crime, from the
custody of officers of the law, and neither of them involves in the re
motest degree the principle which must control this case. In United
States v. Harris, 106 U. S. 620, 1 Sup. Ct. 601, 27 L. Ed. 200, the indict
ment, which charged no fault on the part of the state or officers, was for
conspiracy to deprive the prisoners "of the due and equal protection of
the laws of the state of Tennessee"-a right of the enjoyment of which
the prisoner cannot be deprived, in the constitutional sense, by the
acts of private individuals, and of which he has the enjoyment, in the
constitutional sense, if the state laws and its officers be without fault,
although a mob may work its will upon the prisoner. Logan v. United
States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 420, did not involve
the power of Congress under the amendments. It turned purely upon
considerations growing out of the nature of our government, and the
sovereignty of the United States in the enforcement of its own laws.
After a very careful search of the decisions of the Supreme Court, not
one can be found in which the precise question here was involved,
much less "drawn in question." Boyd v. Alabama, 94 U. S. 648, 24
L. Ed. 302.

Bearing in mind the caution which the Supreme Court itself has fre
quently given us, that "general expressions in every case are to be taken
in connection with the case in which those expressions are used," and
that they "ought not to control the judgment," if they go beyond the
case, in a subsequent case, where "the very point is presented for de
cision," nor where the case "did not call for the ascertainment of the
right in question," and recalling, too, that the Supreme Court has not
infrequently reversed its own solemn decisions, upon grave constitu
tional questions, in the light of larger experience, and under the pres
sure of changed conditions, it seemed to the court that the Riggins
Case presented an open question.

2. Narrow Construction Not Permissible.
In seeking the meaning of the prohibition put upon the state as to

due process, in its various stages, and the extent of the power in Con
gress regarding it, the court felt that it could not ignore the influence
of the rule that:

"New constitutional provisions originating in larger experience, securing
the rights and liberty of the citizen, should have a liberal construction ac
cording to their spirit, rather than a narrow construction according to ,the
letter."

And that it ought not to be unmindful of the utterances of the Su
preme Court, in reference to a prohibition put upon the power of the
United States, which are equally applicable to the prohibition here
upon the power of the state, that:
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"A close, literal ('ollstruetiOll deprives them of half their efficacy, and leads
to gradual depreciation of the right, as if it were more in sound than in sub
stance. It is the duty of the courts to be watcbful of the constitutional rights
of the citizen."

N or of its utterances that:

"'rhe fourteenth amendment makes no attempt to enumerate the ri~bts it de
signs to protect. It speaks in general tenns, and these are as cOlllvre!wusivp
as possible. Its language is prohibitory; but every prohibition implies the ex
istence of rights aud immunities." Strauder v. West Virginia, 100 U. S. 30B,
25 L. Ed. 664.

The fourteenth amendment was adopted to secure actual enjoyment
of rights, which that amendment for the first time guarantied to citizens
of the United States, who were thereby made citizens also of the state
in which they resided. In form, the prohibitions of the amendment
were leveled at the means by which it was supposed those rights
would most often be defeated, but it was the evil to be averted, and the
rights thereby to be enjoyed. and not the particular form of the inva
sion, which were uppermost in the minds of the framers of the amend
ment. The intent and spirit of the command are that the enjoyment
of the rights, which the amendment declares shall not be denied by
the state, shall be worked out for those to whom the right was secured
by full performance of the duties the amendment put upon the state.
The performance of the duty by the state to its full extent is the
dominant thought and purpose of the amendment. vVhen the framers
of the amendment, knowing that the states 111Ust continue to administer
justice and punish crime within the state, coupled with this constant
and continuing duty the condition that the state shall not deny due
process of law, the substance of what they intended cannot be less than
that the state shall afford to every person enjoyment of the benefits
of due process, when it starts out to administer its justice in his case.
Unless we surrender abjectly to the witchery of mere grammatical
expression, and utterly desert the spirit of this clause, we must hold
that the command, "no state shall deprive," etc., is only another form
of command that each state shall afford enjoyment of -the administra
tion of its established course of judicial procedure, in a case like this.
The dominant end and purpose the amendment had in view were not
merely that the states shall pass proper laws and furnish proper officers,
who endeavor to execute them, but that the duty imposed upon the state
shall be so fully performed that the citizen shall have actual, physical
enjoyment of the benefits of the right, as distinguished from fictitious
enjoyment, in theory of law, of a right in the form of an enchanting
declaration upon parchment. One main aim of the amendment was,
in short, to put an end to the denial of the state's justice by means of
the execution of private vengeance upon criminals, and persons
charged with crime, by lawless private persons, when the prisoner was
in the hands of the law, by giving power to Congress, standing behind
the effort of the state, to bring that purpose to pass, by any mode
whatever which does not overthrow or usurp the state's power.



U:'\ITED STATES V. POWELL. G53

3. Private Individuals Cannot, in the Constitutional Sense, Prevent
Actual Enjoyment of "the Equal Protection of the Laws."

'Whatever ,dissent there may be from this statement of the purpose
of the framers of the amendment, it is clear, upon any construction
of it, that two classes of duties are imp"Jsed upon the state, each of
which Congress is empowered "to enforce," which are far different
in character and constitutional consequence and as to the things
which constitute enjoyment of them. One is the mgative, general
duty owed alike to everybody, not to do wrong, not tJ grant rights
and privileges to one person, while denying them under the same cir
cumstances to others, or, what is the same thing, denying "the equal
protection of the laws." The other is a pos;tive duty, and requires
affirmative, sustained action at the hands of the states, compelling them,
as we shall presently see, to do certain things, in given modes and times,
in particular cases as they arise, without which the benefits of the
right cannot possibly be had. The first prohib:tion is merely a con
stitutional demand that the states make and execute their laws fairly
and impartially. vVhen the states do bat, the status is thereby cre
ated which the Constitution exacts, and the citizen or person is thereby
put in full possession and the actual enjoyment, in the constitutional
sense, "of the equal protection of the laws." As this status can be
created only by those who wield legislative pJwer, and impaired or
destroyed only by those who exercise official authority, it is impossible
for private individuals to impair, in the consUutional sense, the en
joyment of the right to "the equal protection of the laws." The sys
tem for the redress of wrongs and the vindication of rights-"the equal
protection of the laws"-is wholly the creation of the state, deriving
its origin and force solely from the state. Whether these laws be
obeyed or resisted by private individuals, it amounts to nc;thing more
as to this phase of the prohibition than loyalty or disloyalty to state
authority. No attack is made in such case upon the performance by
the state of any duty the Constitution exacts, when there is res:stance
to the execution of such laws. The constitutional duty, when there
has been no inv;dious discrimination, has alrndy been fuOlly performed,
and the attack upon the execution of state laws, so far as it affects
the right to the equal protection of the laws, is powerlss to undo what
has already been done, or prevent the enjoyment of any right secured
thereunder by the Constitution or laws. Very clearly, therefore, the
framers of the amendment, who were skilled in the construction of
laws and Constitutions, did not contemplate conferring upon Congress
any power to deal with lawless private individuals, for resisting the
ordinary commands of the municipal code of the state, in so far as
their execution involves only the affording of "the equal protection
of the laws."

4. Private Individuals May, in the Constitutional Sense, Prevent
Enjoyment of Due Process, in Certain Phases of the

Duty of the State to Afford it.
It by no means follows, however, that the amendment did not in

tend to confer power upon Congress to deal with lawless private in
dividuals who interrupt the performance of the other duty, flowing
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from the prohibition regarding due process. This duty, unlike the
other, is a positive duty, enjoined upon the state, and demands in par
ticular cases as they arise, affirmative action of a particular kind at
its hands in some stages of the duty. When, as here, the state proceeds
against a person or citizen to deprive him of life, this prohibition
brings into play certain active immunities and rights, for the enjoy
ment of which the Constitution demands certain affirmative work, in
a particular way, at the hands of the state, which can be accomplished
only when the operation of the courts is undisturbed. The rights thus
given by the amendment no longer depend alone upon the state law
or Constitution. ·What the Constitution gives in this respect is its
own gift, and the state law and Constitution enter into the right, in
this aspect of the matter, only because descriptive, and therefore to
be scanned in order to ascertain the extent of the right conferred.
Necessarily, therefore, the rights so given find their final sanction, at
every stage of their enjoyment, in the federal Constitution. The sum
of the command, in the case we have here, is that the state must
afford the prisoner the due administration of "its established course
of judicial procedure." This mandatory duty results from the well
defined historical and constitutional meaning which for centuries has
been accorded the phrase "due process of law." When the amend
ment employed that term, it inevitably included in its command the
doing of all these things which are essential to the administration of
the state's established course of judicial procedure, when the citizen
or person is taken into custody and held for trial for crime. The com
mand also went further, for the force of the term employed condemns
and forbids any course of procedure, unless it "hears before it con
demns, proceeds upon fixed principles and not arbitrarily, and renders
judgment only after trial." If the established course of judicial pro
cedure does not offend in these respects, the language of the Con
stitution adopts it as it exists in the state, and injects its requirements
into the obligation of the duty the Constitution of the United States im
poses on the state. The force of this clause, then, puts upon the state,
to be performed for the benefit of the citizen or person, the affirmative
duty of affording him the enjoyment of all those rights and privileges
which are included in and go to make up the due administration of
the state's established course of judicial procedure. What are these
affirmative duties of the state, in such a case, and what constitutes
their performance? Having put the accused in prison, upon an ac
cusation of crime, in order to mete out its justice to him, the state must
inform him of the nature and cause of the accusation. It must safely
keep and protect him in prison, until it can give him the opportunity,
as well as the right, to appear before its tribunal. When the state
brings him there, it must compel his witnesses to attend, if they will
not come. It must confront him with his accusers in open court, and
give him the opportunity, as well as the right, to examine them there.
The tribunal which it sets up to administer its justice in that case
must hear him and his witnesses before it decides his fate. If he be
acquitted, he is entitled to go forth unharmed. If he be found guilty,
he must still be protected, and have opportunity to present whatever
he can in arrest of judgment. If he be sentenced, even to death, he
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still has the right to live, in the peace of the state. and of the United
States, until the sentence is executed in the mode and time and by the
authority prescribed by law. Hurtado v. California, 110 U. S. 516,
4 Sup. Ct. 111, 28 L. Ed. 232.

5. Prisoner's Right to Benefit of Operation of State's Established
Course of Judicial Procedure, Secured by the Constitution of the

United States, Against Lawlessness of Private Individuals.
In Alabama this course of procedure entitles the prisoner to some

thing more, which this clause, as it requires the state to put in opera
tion its established course of judicial procedure, commands the state
also to afford him. He must be indicted and tried by a jury of his
peers, from whom he has the right to exclude those legally disquali
fied. He must have an opportunity to know and to except to the rul
ings of the judge. He has the right to appeal and to suspend execu
tion of the sentence, until his case is determined in the appellate court,
and must have opportunity to perfect and prosecute his appeal. These
latter rights, the state, which is supreme, save as restricted by the
Constitution of the United States or the organic restraints it puts
upon itself, may deny or withdraw. The other privileges and im
munities, first described above, which the prisoner is entitled to en
joy, have been defined in the jurisprudence of English speaking
peoples for ages, and imbedded in the Constitution, and cannot be tak
en away by the state. The only reason why the state cannot take
them away is that the operation of those instrumentalities of jus
tice, to whatever extent is necessary to constitute administration of
judicial procedure, when that duty is involved at the hands of the
state, is secured as a right to every person by the Constitution of the
United States. The Constitution has not only recognized the right
and prohibited its denial, but, by the very force of the term employ
ed, has defined its constituent elements, by adopting the state law in
that respect, which prescribes what is necessary to constitute enjoy
ment of the right, and fixes the modes and channels in which the
duty of affording it shall be exercised, and points out who shall give
enjoyment of it, and then gives congress special authority "to en
force" performance by the state. It is impossible to conceive of any
right "accorded by, arising under or dependent upon the Constitu
tion or laws," if the enjoyment of the benefit of the operation of the
state's established course of judicial procedure, in view of the con·
siderations named, is not secured by the Constitution of the United
States. The citizen or person cannot, in the nature of things legal
and finite, have enjoyment of the benefits of the right this clause is
intended to secure, by requiring the doing of those affirmative acts,
if lawless private individuals, by themselves punishing the prisoner,
prevent the state's officers from taking him into its tribunals, hearing
him and his witnesses, confronting him with his accusers, and then
having its officials in whom the power resides pronounce judgment
of acquittal or conviction, as this clause of the Constitution commands
the state to do. As private individuals can prevent the doing of
these things, and consequently cut off the enjoyment of the rights
which would result if the orderly working of the functions of the
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courts be not impeded, it is undeniable that private individuals, in
some phases of the duty, can prevent enjoyment, in the constitutional
sense, of due process of law at the hands of the state. The framers
of the amendment were not ignorant that the practice of mobs to
take prisoners accused of crime from the custody of the state, anel
murder them, to prevent the state's administering its justice, was one
great evil which prevented citizens or persons from having, at the
hands of the state, the enjoyment of the benefit of the administration
of the state's established course of judicial procedure, which it was
the purpose of the amendment the prisoner should enjoy, and from
the enjoyment of which he is forever cut off, when the mob works
its will upon him, while in the hands of the officers of the law. 'What
right have we, then, to impute to the framers of the amendment,
when it gave Congress the power "to enforce" the command, any in
tention to withdraw from the power, by the very same words which
conferred it, all strength to protect the means by which alone the
right can be enjoyed, against the attacks of lawless private persons up
on the state's efforts to do things the Constitution commands it to do,
simply because the state has vainly attempted to obey the constitution
al command?

6. Full Performance Exacted.
It is full performance which is exacted. Nothing less can satisfy,

the intent of the amendment, or bring or keep in play the instrumen
talities of justice, which the Constitution declares must be put and
kept at work to vindicate the enjoyment of the benefits of the right,
which it is the pnrpose of the constitutional mandate to secure. If
this be true, and the spirit and reason of the constitutional command,
as well as the bare form in which it is phrased, be given consideration,
what just foundation is there for holding that its framers intended
that the attempt and failure of the state to fully perform these duties,
in the manner this clause requires they shall be discharged, should
deprive Congress of all power to deal with private individuals, who
designedly cause such failure? The effort of the state to perform the
duty, when it falls short of full performance, can never give enjoy
ment of the performance of the duty. The power is commensurate
with the duty of Congress. which is "to enforce" full performance.
The only effect of the state's failure, when it attempts to perform the
duty, is that it subtracts from the power of all right to interfere with
state laws and state officers. The power still lives, because the duty
remains unexecuted, and the power of Congress is driven into other
channels of the duty which Congress is "to enforce." Any other con
clusion would put the power and right out of being, the moment
the state unsuccessfully attempted to perform the prescribed duty, as
effectually as if the amendment had never been passed, or the right
had never existed, notwithstanding the duty to be discharged has not
been accomplished, and there has been no enjoyment of the benefit of
the right secured. The rule is: "When the end is required, the
means are given." \Vhen power is given to bring about a defined
purpose, authority goes with the power to prevent or remove all
obstacles which stand in the way of the accomplishment of that pur-
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pose. This is true in every case, unless the grant of power be nar
rowed to particular measures. Under the genius of our institutions,
federal dealing with breaches of the duty by the state is a far more
delicate function than calling private individuals to account for at
tacking the state's discharge of that duty. The sovereignty which
gave the authority to deal with the officers of the state to accomplish
an end hardly intended, when it became necessary to deal with individ
uals to effectuate that result, to deny all power to Congress to call
them to account. Any "appropriate" means are left open to Congress
to protect the discharge of the duty. All means are "appropriate"
which directly promote the successful discharge of the duty, unless
the use of such means be forbidden by some other provisions of the
Constitution. "A right whether accorded by the Constitution of the
United States, or only guarantied by it, even without any express
delegation of the power, may be protected by Congress in snch man
ner and form as Congress in the legitimate exercise of its discretion
shall provide." Prigg v. Pennsylvania, 16 Pet. 539, 10 L. Ed. 1060.
The legislation "may be varied to meet the necessities of the particular
right." Reese v. U. S., 9.2 U. S. 214, 23 L. Eel. 563.

7. Rule Established by the Decisions for Ascertaining Boundaries.
of the Power of Congress in this Regard.

The controlling consideration which impelled a bare majority of the
Supreme Court, in the Slaughter House Cases, 83 U. S. ilG, 21 L.
Ed. 39·1, to deny power to the United States, under the fourteenth
amendment, to strike down the monopoly there, as an invasion of
the rights of citizens of the United States, was that upholding the
principle it involved would subject to the power of Congress "the
entire domain of civil rights heretofore belonging exclusively to the
states," and "degrade state governments by subjecting them to the
control of Congress in the exercise of powers heretofore conceded
to them of the most ordinarv and fundamental eharaeter." This
power "of the most ordinary an.d fundamental character" is the power
of the state to give the law which regulates its domestic affairs and
internal concerns. The same test of the bounds of power in Congress
to legislate for the protection of rights ~1l1der the fourteenth amend
ment is repeated in the Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18,
27 L. Ed. 835. The limitation upon such exercise of power, save
in case of direct wrong by the state, is that Congress must not enter
the domain of state power, creating new rights therein, or changing
or displacing its laws, or interfering with its authority, or, in other
words, substituting the will of Congress for the will of the state, as
to its domestic affairs and internal concerns. In this domain Congress
is forbidden to enter, save for correction of wrong by the state, and
then it can go no further than to cure the particular wrong.

A close analysis of the decisions of the Supreme Court, which are
relied on to show' that Congress is powerless to aid in any way, to se
cure enjoyment of the right when the state vainly endeavors to afford
it, against lawless private individuals, will show that they do not hold
to such a doctrine. On the contrary, all recognize the rule above stated

151 F.--42
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as the true test of the boundary of the legislative power of Congress
:in this regard. Even those decisions which speak of "certain funda
mental rights recognized and declared, but not granted or created in
some of the amendments to the Constitution," declaring that they "are
thereby guarantied only against violation or abridgement by the United
States or by the state, as the case may be; and cannot, therefore, be
affirmatively enforced by Congress against unlawful acts of individ
nals"-recognize the principle in the last sentence of the quotation. Its
terms are careful not to deny Congress all power against lawless in
dividuals; but only to deny the power to "affirmatively" enforce, etc.
Dealing with the subject in its constitutional aspect, when one speaks
of denying power to "affirmatively" enforce, it is only another mode of
denying power to Congress to invade the domain of state power. The
expression used in this regard goes only to the extent that Congress
.can exercise no power to create or define due process, or erect the tribu
nals to afford it, or give the law as to their jurisdiction and power. It
is merely a declaration that Congress shall not invade the domain of
the state power, by seizing the state's machinery of justice, and working
it itself, in its own way, and according to its own wishes, to afford en
joyment of due process. The reason of the rule and its consequence,
which are phrased in concrete form, when it is said there is no power
to "affirmatively" enforce, leave the power of Congress wholly un
shackled to deal with lawless individuals in other ways, so long as its
exercise takes no forbidden channels in aid of the enjoyment of the
right. There is no intimation in any of the decisions of want of power
in Congress to deal appropriately with lawless private individuals,
who thwart personal enjoyment of rights intended to be effected by the
discharge of the duty by the state, whether the state endeavors to obey
or defy the constitutional command. Such dealing with private in
dividuals is not "affirmative" enforcement of the right, since it is not
usurpation or invasion of state power or state law for Congress to
fasten a penalty upon the private lawbreaker for his attack upon a
prisoner, to whom the state vainly endeavors to afford the benefits of
the discharge of the constitutional duty, which can be had in no other
way. Such an exercise of power by Congress leaves state power,
state dignity, and state instrumentalities wholly unaffected and un
touched, and yet secures and promotes enjoyment of the right.

S. Several Grounds of Power of Congress to Punish Attack upon
Prisoner in Custody of State's Officers.

Congress has enacted no direct legislation for the punishment of at
tacks by private individuals upon the state's discharge of the constitu
tional duty here considered. That Congress has such power seems un
questioned, under the doctrine declared in Ex parte Virginia, 100 U.
S. 345, 25 L. Ed. 676, and Ex parte Siebold, 100 U. S. 371, 25 L. Ed.
717. The state's officers, when in the discharge of a duty the Con
stitution demands of the state, represent the state. Attacks upon them,
when they are thus acting, are attacks upon the state's discharge of the
duty. If Congress may deal with such attacks because they thwart a
constitutional purpose, why may it not, on like principl.e, punish an at-
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tack upon the prisoner? Such an attack upon him while he is enjoying
the administration of the established course of judicial procedure of
the state, with a view to prevent his enjoyment of it, also thwarts a
constitutional purpose. The right to punish the attack upon the pris
oner, in a case like this, follows, not only because it is an attack upon
the discharge of a constitutional duty by the state, but also because the
prisoner, in the custody of the state, awaiting trial and deliverance ac
cording to law, is in the exercise of a right or function "accorded by,
dependent upon or secured" to him by the Constitution. '-IVaddell v.
United States, 112 U. S. 80, 5 Sup. Ct. 35, 28 L. Ed. 673; Ex parte
Yarbrough, 110 U. S. 658, 4 Sup. Ct. 152, 28 L. Ed. 274. The right
of the United States to secure rendition of judicial procedure at the
hands of the state is, now, by force of the fourteenth amendment, one
of the special purposes for which sovereignty is delegated to the United
States. Congress, representing the Un:ted States, which, at least, has
"concurrent sovereignty" as to this matter, may, by virtue of its author
ity, legislate for that sovereignty, and punish attacks by lawless private
persons upon the enjoyment of the right by the prisoner, upon like
reason as upholds the power of the federal government to punish con
spiracy to injure a person for giving information of a violation of its
laws, or to prevent a prisoner from enjoying due process at the hands
of the general government, or to rescue a prisoner in the hands of the
extradition agent of the state. In re Neagle, 135 U. S. 10, 10 Sup. Ct.
658, 34 L. Ed. 55; In re Quarles & Butler, 158 L. S. 535, 15 Sup. Ct.
959, 39 L. Ed. 1080.

The power of Congress to legislate against private lawlessness, in or
der to protect the discharge of a duty the Constitution enjoins upon an
officer of the state, even when Congress is given no power to "enforce
it," is illustrated by sections 52'(8, 5279, of the Revised Statutes [U. S.
Compo St. 1901, p. 3597], which have stood unchallenged on our stat
ute books for more than a century. Lascelles v. Georgia, 148 U. S.
537, 13 Sup. Ct. 687, 37 L. Ed. 549; Robb V. Connolly, 111 U. S. 635,
4 Sup. Ct. 544, 28 L. Ed. 542. Section 2 of article 4 of the Constitu
tion commands the delivery of fugitives from justice upon the demand
of the state from whence they fled. Congress is given no power to en
force the command, and it "imposes only a moral duty." The agent of
the demanding state, who receives the prisoner, the Supreme Court
holds, is a state officer merely. Yet, when a prisoner is surrendered to
such agent to be returned to the demanding state, Congress punishes·
individuals who obstruct the discharge of the duty. The officer, under
the fourteenth amendment, owes a duty to the United States, and may
be protected in his efforts to discharge it, as well as punished by Con
gress for his dereliction in the performance of it. \Vhat difference is
there in principle, unless it be in favor of the right here claimed, be
tween the right of Congress to legislate, under section of article 4, for
the punishment of private individuals who rescue a fugitive from jus
tice in the custody of the agent of the demanding state, to prevent his
being delivered up as required by the Constitution, and the right of
Congress to legislate under section 1 of the fourteenth amendment, for



660 151 FEDERAL REPORTER.

the punishment of persons \vho take a prisoner from the custody of the
state's officers, and murder him, to prevent the state officers from de
livering him, pursuant to the constitutional duty, to the courts of the
state for trial?

9. Federal Legislation Dealing with Private Lawlessness Against a
Prisoner in Custody is not Invasion of Any Reserved

Right of the State.
The only possible ground for challenge of the right of Congress to

deal with private lawlessness of individuals, in the case with which we
are here concerned, is that in doing so the federal government invades
some right reserved to the state. Plainly, Congress may legislate un
der the fourteenth amendment to punish private individuals in such a
matter as this, as such exercise of power directly promotes the purposes
of the amendment, and is necessarily implied, and is also authorized
under clause 18, § 8 of article 1 of the Constitution, unless some other
provision of the Constitution nullifies or restricts their scope in this
respect. It is said the tenth amendment to the Constitution does that.
But how? V\Therein does such exercise of power touch any right re
served to the state?

Unquestionably, the same physical act may constitute an offense of an
entirely different legal nature and consequence against the laws both of
the state and of the United States. Waddell v. United States, 112 U.
S. 80, 5 Sup. Ct. 35, 28 L. Ed. 673. The punishment of that act by
the United States, so far as it transgresses its laws, cannot possibly be
a violation of the law of any state. It has never been seriously claimed
since the days of the Confederation that Congress is without power to
punish an offense, because the same act also constitutes a violation of
the laws of the state. The application of the conspiracy statute to the
case of this mob, in the nature of things legal and finite, cannot operate
to change the laws of the state, or trench in any way upon its authority
to order persons and things within its borders, or operate to control its
officers, or to diminish its authority over them, or to disturb its peace
and dignity. It creates no new rights. It puts no new duty upon the
state or its citizens, and does not change, in any way, the relations of
the state to the federal government or their relations to the state or to
each other. It cannot affect, in the remotest degree, the power and au
thority of the state to give the law which regulates and controls its own
domestic and political affairs, or assail in any way that "residuary sov
ereignty," which is so essential to the happiness and freedom of a state
"in an indestructible union composed of indestructible states." The only
moral or legal consequence which can result, and surely it is not for
evil, when federal power punishes mobs who defeat the enjoyment of
due process at the hands of the State, when it is endeavoring to afford
judicial procedure, is that the power of the United States is arrayed
behind the power of the state to accomplish obedience to its own laws,
as well as to the constitutional command, and thus doubles the guard
about the state's altars of justice which enforce the duties which man
owes to man around the fireside and home.
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10. Meaning of Fourteenth Amendment Not to be Gatherecl by Spirit
of Former System as to States' Rendition of Due Process.

Lastly, it is urged the fourteenth amendment could not have intended
to permit Congress to deal with lawless private individuals, in a case
like this, since it involves a far-reaching departure from the traditions
and time-honored maxims of our government. True it is, prior to the
great \Var, whatever invasion there was of enjoyment of the rights to
life, liberty, and property, as secured and protected by state laws,
whether accomplished by direct action of the state or by violence of
mobs, was alike without the constitutional concern or power of the
United States. The general government was powerless to aid in se
curing those rights by assisting in the execution of state law, unless the
state itself first called for help under section 4 of article 4 of the Con
stitution. In that era of our constitutional history, which the Supreme
Court itself describes as "historical and of another age," it was there
fore a maxim of our constitutional life that the general government had
no concern in the execution of our state laws, however necessary their
enforcement to enjoyment of the fundamental rights of the citizen to
life, liberty, or property, within the state, or whatever the form in which
those rights were assailed. The great principle that the man at home
should control home affairs, so dear to all who speak our tongue, had
crystallized in the minds of the people into the conviction that the safe
guarding of those fundamental rights was so peculiarly a matter of lo
cal concern that it was wrong to treat it as a matter of general concern,
and dangerous to allow the general government any part in the duty,
for any purpose whatever.

The drawing together of the people in closer relations, the need for
stronger protection than localities were able, and oftentimes willing,
to afford, and the conditions brought about by war, demanded addition
al safeguards for these rights. Provision had to be made for a future
which was uncertain and full of peril. Race and sectional feeling,
state action, and private lawlessness, operating alike in some form in
every part of the Union, might hamper or prevent the enjoyment of
these rights, and it was not deemed \vise to leave their safeguarding
wholly to the states, as in the past, though they were still primarily to
depend upon the execution of their laws. Congress was therefore giv
en power to see that the states accomplished their task. The general
government is not left to the means provided by the states to secure
any rights which the Constitution commands the states to afford. It
may, or it may not, depend upon such instrumentalities. It is not
bound, under the fourteenth amendment, to leave the protection of
these rights to the execution of state laws, however inefficient it may
prove in bringing about the results intended by the Constitution. It is
not compelled to sit still until the state calls for the military arm of
the government to put down individuals who defeat enjoyment of these
rights, by preventing the execution of state laws.

In times of peace, reliance upon the might of the sword for the
enforcement of rights given by the Constitution or laws is contrary
to the spirit of our institutions, and abhorrent to our people. The
framers of the amendment did not intend, as in the earlier days of the
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Republic, to rest the protection of these rights, when the state vainly
attempted to afford them, solely upon the power of the sword, which
could be drawn only at the demand of the state. Although the power
the amendment gives is to Congress to enforce the duty, the Supreme
Court, under our judicial system, must be the final arbiter of what
constitutes rendition of due process. The amendment contemplated
the power given Congress, save in grave emergencies, where Congress
may, perhaps adopt other modes, should be exercised by the passage
of laws, whose execution by the courts, strengthening and enforcing
the performance of the duties by the state, would work out the en
joyment of the rights the amendment sought to afford, whether the
occasion for the resort to the courts arose from the denial of the
right by state action, or was called into exercise merely for the punish
ment of private individuals, who thwarted the state in the effort to
perform its duty. Having determined to this end that the United
States might supervise and correct the action of the local sovereign,
it would seem strange, indeed, if the amendment intended to deny
to the general government, in accomplishing its object, all power to
deal with private individuals who were subject to, but resisted, the
laws of the local sovereign. The framers of the amendment, and the
people who adopted it, were not building upon the old system, but
laying on new foundations a different system for the enjoyment of
due process within the state. The dominant idea of the amendment,
repudiating the old thought and practice, is that the United States
have rightful concern in the actual enjoyment by citizens of a state,
who are also citizens of the United States, of due process within the
state, and ought therefore to have part in seeing that the administra
tion of due process in state tribunals accomplishes the enjoyment of
those rights which it was the purpose of the fourteenth amendment
to afford. The amendment conferred a new power for a benevolent
purpose. We ought not to shrivel the power by treating it as a mere
penal enactment against faithless state officers. The sovereignty which
has power to impose a task upon a state, and "to enforce" its perform
ance by any "appropriate" means, surely usurps no authority of the
state, nor departs from its own grant of authority, when it simply
stands to one side, and, without interfering in any way with the
state's efforts or means, aids in the accomplishment of its duty, by
bringing its independent power to bear, for the punishment of those
who roll up obstacles in the state's pathway of duty.

11. Ex parte Riggins Not Followed.
Influenced by these considerations, the court felt compelled to hold,

in Ex parte Riggins, notwithstanding the gravity and novelty of the
ruling, that the indictment charged violation of rights secured by the
amendment, and that sections 5508 and 5509 of the Revised Statutes
[U. S. Compo St. 1901, p. 3712] applied, and were "appropriate"
means for redressing the violation of those rights. The government
again urges the same arguments as decisive of this case, and insists
that it .is the duty of the court to follow Ex parte Riggins, unless
it now be of opinion that the doctrine of that case is unsound, or, what
is the same thing, that the precise question has never been decided



UNITED STATES V. POWELL. 663

by the Supreme Court adversely to the views of the Circuit Court. The
insistence is pressed that what is said in the Hodges Case, as to the
power of Congress under the fourteenth amendment, "went beyond
the case" then before the court, and "ought not to control the judg
ment," under the Supreme Court's own rule in Cohens v. Virginia,
6 Wheat. 264, 5 L. Ed. 251, and Boyd v. Alabama, because the govern
ment admitted in the Hodges Case that the right there in question,
if secured at all, could rest only on the thirteenth amendment, and
declined to claim or contend for any thing under the fourteenth amend
ment. It is also urged that the Supreme Court, in view of its uniform
habit not to pass upon constitutional questions when a ruling upon
them can fairly be avoided, never intended, by what it said in the
Hodges Case, to lay clown the law for a case like this, and that this
court ought not to follow what is there said on this point.

Ordinarily, this might be proper, and this court acted upon that
view as to a series of obiter remarks in deciding the Riggins Case.
There are circumstances, however, which make it improper, in the
opinion of the court, to follow that rule in this case. The Riggins
decision was made upon the very indictment. It was appealed to the
Supreme Court, where it was submitted at the same term with the
Hodges Case. The government, raising no objection to the mode
of procedure, rested the identical constitutional questions here pre
sented upon the opinion of the Circuit Court. The Supreme Court
ordered the writ quashed, because habeas corpus, under the circum
stances, was not the proper remedy. Riggins v. United States, 199 U.
S. 547, 26 Sup. Ct. 147, 50 L. Eel. 303. Shortly afterwards, the Su
preme Court rendered its decision in the Hodges Case. The atrocity of
this mob attracted attention throughout the country at the time. Public
attention was again directed to the case by the refusal of the Circuit
Court to discharge Riggins on habeas corpus. His appeal brought the
constitutional questions here before the Supreme Court, challenging its
attention and judgment. They were before it in imposing form, and it
determined not to pass upon them, because they were not properly pre
sented. All these circumstances, suggested to the minds of the justices
at the very time the Hodges Case was under advisement, and when it
was decided, consideration of the effects of its remarks in that case, re
garding the fourteenth amendment, upon all other cases where there had
not been actual denial of the right by the state. It would be hazardous
for this court, in view of the circumstances to hold that these remarks
were made without consideration of their effect upon other cases of
the kind. If they were not inadvertently made, and the court intended
to bind itself on this point, it is the duty of this court to follow un
hesitatingly. While there may be doubt as to what it intended, the
Supreme Court is the only court which can properly solve that doubt.
If this court solves its own doubts as to the meaning of the Supreme
Court against the defendant, and puts him to trial, and it turns out that
this court is mistaken, it will inflict needless hardship upon the de
fendant, and put the government to much useless expense. On the
other hand, if the court errs in solving- its doubts against the govern
ment, it has a speedy remedy on writ of error from the Supreme
Court, under a recent act of Congress. A deep sense of the judicial
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subordination which all inferior tribunals owe to the Surreme Court
compels this court, in view of the circumstances of this case, not to
run counter to these last utterances of the Supreme Court, though.
strictly speaking. they "went beyond the case." It must therefore
take the Hodges Case as a binding authority that no right, privilege,
or immunity in respect of due process, at any stage in the duty of af
fording it, arises under the fourteenth amendment, unless there be
denial of the right by the state or its officers. and that no immunity
whatever is secured under the Constitution or laws, in a case like
this, against lawlessness of private individuals which frustrates the
!ltate's efforts to perform its constitutional duty, although thereby
all enjoyment of the benefits of due process be prevented.

Let an order be entered sustaining the demurrer to the indictment
and each count thereof, and that the defendant go hence without day.

\1ENERAL ELECTRIC CO. v. WESTINGHOUSE ELIDCTRIC CO.

(Circuit Court, N. D. New York. March 2, 1907.)

INJUNCTION-SUBJECTS OF PROTECTION-RESTRAINING BREACH OF CONTRACT.
Plaintiff' Ilnd defendant, each extensively engaged in the manufacture

and sale of electrical apparatus and supplies, and each owning or eOil

trolling a large number of patents covering such apparatus, entered into
a general contract, to continue for a term of years, by which each re
leased the other from all claims for damagell for past infringements and
licensed the other to use its patents, except that defendant agreed to pur
chase all the electric controllers and brakes used or sold by it from plain
tiff, which owned the patents therefor, and not to manufacture the same
or others of the same type for itself except in case plaintiff failed to sup
ply it with the same as plaintiff agreed to do, and plaintiff similarly
agreed to purchase overhead trolleys exclusively from defendant. The
contract contained a large number of other provisions Intend(~d to prevent
conflicts and disputes between the parties, and, among other things, pro
vided for liquidated damages recoverahle I'hould either party manufacture
the articles named In violation of its terms. Held. that where plain
tiff, In reliance on the contract, had abandonl'd the manufacture of trol
leys, had Incurred large expense In preparing for the manufacture of con
trollers and brakes to supply defendant, and had during all of the expired
part of the term fully performed the contract on its part and was able and
willing to continue to do so, It was entitled to maintain a suit in equity to
enforce the negative covenant of defendant not to manufacture controllers
by enjoining such manufacture. notwithstanding the fact that deflmdant
could not enforce specific performance of plaintiff's agreement to manu
facture and supply it with such controllers and there were many other
prOVisions of the contract not specifically enforceable; that the provision
of the contract for liquidated damages was not intended as a substitute
for performance, nor did it afford plaintiff an adequate remedy at law for
all of the results of the breach, which included Infringement of plaintiff's
patents, competition in business, and other Incidental l1amages not readily
ascertainable by defeating the general purpose and objects of the contract
as an entirety.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 27, Injunction, It
111-113.]

In Equity. Demurrer to amended bill of complaint on grounds
first, that complainant has a full, complete, and adequate remedY at
law, and, second, that complainant's alleged cause of action is not cog
nizable in equity.
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rlinsdill Parsons (Lewis E. Carr, John G. Milbllrn, and Charles
N eave, of counsel), for complainant.

Guthrie, Cravath & Henderson (]. C. McReynolds, of counsel),
for defendant.

RAY, District Judge. The decision of this court on the argument
of the demurrer to the original bill of complaint herein is found in
144 Fed. 458. The question is whether or not complainant has now
stated facts which, admitted to be true, entitle him to relief in equity.
The facts alleged may be summarized ~s follows:

(1) Complainant, or General Company, is aNew York corporation;
defendant, or \Vesfnghouse, is a Pennsylvania corpclration.

(2) About March 31, 1896, said corporations entered into a written
contract, by its terms to continue and be in force for 15 years. and
which has not been rescinded or abrogated, wherein, in accordance
with the facts, it was recited:

"'Whereas, each of the parties hl,reto owns or controls a lnrg:e number 01'
patents and patent rights, and is willing to grant to the other llrtrty II licenR('
thereunder, upon such other party agreeing to OhRel'H" the reg:nlations an,I con
ditions as to the use of such license hereinafter provided; and

"Whereas. it is to the advantage of the parties hereto that they should co
operate in the manner hereinafter provided, in supporting the patents and pat
ent rights which they severally control or may hereafter acquire."

(3) Prior to and at the time of entering into said contract each
of said companies was, and ever since has been, engaged in the busi
ness of manufacturing and selling electrical apparatus and devices.

(4) Prior to the making of such contract the General Company
was making and selling, among other electrical apparatus, "series
parallel controllers," distinguished as "K2 series-parallel controllers,"
and other similar controllers containing a blow-out device, and ever
since the making of such contract has been and now is manufacturing
and selling such controllers, and also others operating on the same
general principles.

(5) Such controllers have been and are so made and sold under
patents owned or controlled by the General Company, and other patents
for improvements on said patented inventions acquired since such con
tract was made.

( 6) The recitals of the contract, quoted, referred (among others)
to the patents above described.

(7) By such agreement each party granted to the other (subject
to all outstanding licenses) a license to manufacture, use, and sell under
all united States patents, except such as were expressly excepted by
the terms of the agreement, which it owned or controlled, or with
respect to which it had or might thereafter obtain a right to grant a
license.

(8) By such agreement the 'Westinghouse Company is not to manu
facture for use in the United States, except as hereafter stated, elec
tric brakes or controllers of the kind or description above referred
to, or any controller involving a blow-out device.

(9) By such agreement the General Company, complainant, is to
sell and deliver to the \Vestinghol1se Comp:l11y, defendant, such elec-
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tric brakes and controllers as it shall from time to time order at the
same prices it sells same to others, less a limited and specified discount.

(10) By such agreement the General Company is not, except as
specially provided, to manufacture overhead trolleys of any type
(patents for overhead trolleys being owned or controlled by the West
inghouse Company).

(11) By such agreement the 'Westinghouse Company is to sell
and deliver to the General Company such overhead trolleys as it may
order at the lowest price it sells same to others, less a limited and
specified discount.

(12) By such agreement the Westinghouse Company is to sell the
said"K2 series-parallel controller" and other series-parallel controllers
of the same general type, or operating upon the same general princi
ples, and controllers involving the use of a blow-out apparatus. ,tnd
electric brakes manufactured by the General Company, to the ex
clusion of all other controllers of the same general type and operating
upon the same principles, and of all other electric brakes.

(13) By such agreement the General Company is to sell the over
head trolleys manufactured by the Westinghouse Company, to the
exclusion of all other overhead trolleys.

(14) The agreement then provides (A) that, in case the \Vesting
house Company neglects or fails to campIr with its said agreement
as to furnishing the overhead trolleys, then the General Company may
itself manufacture same during the continuance of such failure; and
(B) that in case the General Company neglects or fails to comply with
its said agreement as to furnishing controllers or electric brakes, then
the \Vestinghouse Company may manufacture same during the COll

tinuance of such failure.
(15) The agreement provides for a "B~ard of Patent Control,"

and also provides that in case the question arises whether either party
has violated its agreement by refusing, etc., to supply or furnish the
other with the devices mentioned and which it has ac,reed to supply,
the decision of such board on such question is to be final and binding
on the parties.

(16) It was also agreed in such contract that each party would
comply with the reasonable directions of the other as to marking- the
goods or devices ordered; that the \Vesting-house Company ,,,,ould
keep on hand a sufficient stock of such devices, including repair
parts; that the General Company might sell all overhead trolleys it
had in stock or in process of manufacture when the agreement was
made, and that the Westinghouse Company might sell all controllers
it had in stock or in process of milnufacture at that time. The term
"overhead trolley" was also defined. The controllers on hand and in
process of manufacture by the \Vestinghouse Company when the
ag-recment was made were covered by the patents of the General
Company.

(17) The bill of complaint alleges, and it is admitted by the de
murrer, that the complainant, General Company, "has expended large
sums of money in a manufacturing plant and facilities with which
to supply the reasonable requirements of the \Vestinghouse Com
pany,defendant, with respect to said controllers," and, in substance,
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that in all respects it has complied with and kept and performed its
said agreement, and is able, ready, and willing so to do in the future;
also, that it has expended large sums of money in developing and
improving controllers which, within the intent and meaning of such
contract, the defendant company was to purchase exclusively from it,
the complainant company, all of which it has done, to meet the de
mand with respect to such controllers resulting from the development
of the art of electric railroading.

(18) The bill of complaint also alleges:
"Eighth. That the controllers so manufactured by the General Company,

which it was in and by said contract to have the sole and exclusive right to
manufacture and sell in the United States, were and are those covered and
protected by patents, issued by the Government of the United States, herein
before referred to as owned and controlled by the General Company; that
the manufacture of such controllers or devices operating upon the same
general principles by the Westinghouse Company is not only an invasion of
the rights of the General Company under its patents, but is also a violation of
the covenants and agreements on the part of the Westinghouse Company in
said contract contained; that In and by said contract the respective parties
thereto were granted and obtained licenses to UiiJe other patents than those
relating to controllers; that the reservation to the General Company of the ex
clusive right to manufacture and sell controllers, as the same was reserved
and provided for therein, was one of the inducements for the General Com
pany to enter into said contract and grant to the 'Westinghouse Company
the license it did to use and have the benefit of the other patents owned and
c'ontrolled by it which were included in f;aid agreement; and that, through
the violation by the 'Westinghouse Company of that part of the said contract
relating to the mannfacture and mle of controllers, a part of the considera
tion for the agreements of the General Company therein contained will fail,
nnless the \Vestinghouse Company be enjoined and restrained from a con
.tinuation of such violation thereof."

(19) The bill of complaint alleges a violation of the said agreement
by the defendant company in the following language, viz.:

"Sixth. That the Westinghouse Company has since the execution of said
contract, in violation of its covenants therein, manufactured and is now man
ufacturing, and threatens and asserts a right to continue to manufacture, for
use in the united States, large numbers of controiiers of the gf>neral type of
'K2 series-parallel controllers,' or operating upon the same general princi
ples, irrespective of their form and the details of their structure or opera
ticlIl, and large numbers of controllers involving a blow-out device, notwith
standing it was covenanted and provided in and by said contract tlJat the
General Company should have the exclusive right to manufacture such con
trollers for use in the United States, and notwithstanding tile fact that the
General Company is now and has been at all times since said contract was
entered into the owner or in cOlltrol of the patents covering such devices with
which ownership and control it has not parted since said contract was en
tered into; that the 'Vestinghouse Company has sold, is now se1iing, and
threatens and asserts a right to continue to sell for use in the united States
large numbers of controllers not manufactured by the General Company nn
der its patents; and that such aets and conduct on the part of the \Vesting
house Company are in violation of the terms and provisions of said contract."

(20) The bill of complaint alleges the effect upon and damage to
it, as follows:

"Ninth. That the manufacture for use in the United States and the sale
by the 'Vestinghouse Company of such controllers not manufactured and
sold to it by the General Company has caused and will cause the General
Company to lose large profits which it would make by the manufacture and
sale to the Westinghouse Company of the controllers so sold oy that company;
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that such continued sale of controllers by the Westinghouse Company not
obtained by it from the General Company under and pursuant to the pro
visions of said contraC't injuriously affeets nnd will continue to injuriously af
fect the value of the exclusive right of the General Compnny to manufacture
nnd sell controllers in such wuy and to sllch extent that damages thereby sus
tained by the General COlllpany cannot be adequately ascertained; that the
plaintiff has no knowledge of the exact number of sales of such controller,;
by the 'Westinghouse Company which were not manufnctured by or obtained
from the General Company, or the dates of such sales, or what sales thereof
are being from time to time made; that an accounting herein is necessary to
ascertain the times, quantities, and extent of such sales and the damages suf
fered by the plaintiff by reason of the snles thereof heretofore made, and tlw
amount due and payable on account thereof by the defendant to the plaintiff ;
that the damages whiC'h the plaintiff lias suffered and will suffer are incapable
of measurement in an action at law, for the reason that the provision in said
contract with reference to the exclusive sale and manufacture of the COII

trollers by the General Company was part of the entire contract, each of tbe
provisions of which were material to the other provisions therein contained:
and that the plaintiff has no plain, adequate, or complete remedy at law in
the premises because of the matters hereinbefore stated, and an injundioll
herein is necessary to avoid a multiplicity of actions and to prevent irrepara
ble damage to the business of the plaintiff herein, resulting from the con
tinued violation of the contract by the defendant herein."

Judgment is demanded as follows:
"Wherefore the plaintiff prays judgment that the defendant, Westinghom.;e

Electric & Manufacturing Company, its officers, agents, and emlJ~oyes, and
each and all of them, be enjoined and restrained from manufacturing for nse
in the United States any controllers of the general type of 'K2 Series-Paral!:'!
Controllers; or operating upon the same general principles of their form am]
the details of their structure or operation, or any controllers involVing a blow
out device, and from selling and delivering for use in the United States any
of such aforesaid controllers not manufactured by the General Electric Com
pany; that the said defendant be enjoined as aforesaid during the ]J('1l(ll'IWY
of this action; that the defendant account to the plaintiff concerning all lwm·
ufaciure and sales of all such aforesaid controllers for USe in the Unit pr]
States not manufactured by the plaintiff, in order that the damages of tlw
plaintiff may be ascertained and determined; that the plaintiff have jlll]g
ment against the defendant for the amount found to be due to the plaintiff
upon said accounting; and that plaintiff have such other and further or (liffpr
ent relief as in equity and good conscience may seem just, together with the
costs of this action."

(21) The agreement itself contains a remedial provision, in case of
a violation thereof in the respects complained of, which is set forth
in the bill of complaint and is as follows:

"In case the General Company shall manufacture and sell any overhead
trolleys in violation of this agreement, or the \Ve"tingbouse Company any
series-parallel controllers or electric bralw'i in violation of this agreement,
tlIen the party so manufaeiuring and selling such overhead trolleys, control
lers or brakes, as tlie case may be, shall pay to the other party, as liquidated
damages and not as a penalty, fifty (flO) per cent. of the price at which such
overhead trolleys, controllers, or brakes, as the ease may be, are, at the
time, being regularly sold to users by the party entitled under this agreement
to the exclusive manufacture of the same.

"The provisions of this section shall apply to parts of controllers, electric
brakes and overhead trolleys, as well as to the cODlplete devices."

The contract, which is annexed to the bill of complaint, contains
many other mutual agreements, and in some cases specifies the re
sult of a violation or provides a remedy therefor.

The agreement as a whole, an entirety, has far broader and more
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comprehensive objects and purposes than the ones indicated by tr.e
statements of the bill of complaint itself (not reading the entire agree
ment), and the agreement alleged and claimed to have been violated
by the defendant company is but one of many contained therein.

In addition to the recitals already quoted, we find the following:
"Whereas, it is to the advantage of both parties hereto that no lict'nses un

der any of the patents of either should be granted to others than the parties
hereto, except in conformity with the system for granting such licenses here
inafter provided; and....................

"Whereas, the variety of devices manufactured by each party and the num
ber of patents controlled by each party are so great, that the only just and
equitable method of determining the amounts to be paid by each party, as
compensation for the use of the llutents and patent rights of the other, and
to defray the expenses of supporting said patents and patent rights, is
with reference to the aggregate amount of business to be done by the parties
respectively under the ]1101<,ction of said pntents and patent rights, subjeet,
however, to a proper adjustment with reference to the relntive values of the
patents and patent rights controlled by said parties respectively and under
whieh they respectively license each other; and

"WheI'f~as, it is agreed that the relative aggregate values of said patents and
patent rights controlled by the parties hereto respeetively (so far as the same
are covered by this agreenH~nt\ are in the proportion of sixty-two and one
half (621;~,) for those controlled by the General Company and thirty seven and
one-half (37%) for those controlled by the Westinghouse Company;

"::\ow, in consideration of the premises, the licenses hereinafter granted and
the mutual covenants herein contained, the parties hereto have for them
selves und their snccessors covenanted and agreed as follows:"

It is evident on a reading of the entire contract that the parties, be
ing engaged in the same general business, the manufacture and sale of
electrical apparatus and supplies, including those named, and l:aving
interests which conflicted and brought them into competition in the
general trade, and being respectively the owners of certain patents,
or in control of certain patents, under which each was manufacturing
and selling electrical apparatus, and having disputes as to such pat
ents and alleged infringements thereof by each other, and being de
sirous, in a sense and to an extent, of consolidating their business
so as to avoid such competition and disputes, and at the same time
protect their patent interests and extend their trade in patented
devices and other electrical devices, and also being desirous of build
ing up and extending their trade and business at{d obtainin;:; control
of other patents and inventions for such devices, entered into this
contract, and, among other things, provided for the exclusive manu
facture by the one of controllers of a certain type and of electric
brakes, and by the other of overhead trolleys. 1'0 this end they ex
cepted from their general mutual license for the manufacture, usc,
and sale of electrical apparatus the patents relating to or covering
the devices named. A,s to these, whether they owned, respectively,
conflicting patents or not, they mutually covenanted and agreed, to
save disputes and injury to busmess, that they would not manu
facture and sell in conflict with each other, but that each would con
fine itself, in manufacture, to a particular line of devices, supplying
the other promptly for its trade, and re1yin~ upon such agreement,
which is not void as in restraint of trade (Kinsman and another v.
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Parkhurst, 18 How. [U. S.] 289, i5 L. Ed. 385), for protection.
The complainant company, relying on the contract, has not only been
to large expense and put itself in a different position to its detriment,
but has in good faith and in all respects performed the agreement.
It purchases overhead trolleys from defendant company, and has
given to it a monopoly of the manufacture free from competition with
complainant company. The consideration for this agreement of the
Westinghouse Company does not rest solely in the agreement of
the General Company to make and supply controllers, but on many
other considerations and covenants. It was necessary for the Gen
eral Company to enlarge its plant at great expense; to expend mon
,ey in improvements, in inventions, and in controlling patents to keep
pace with the advancing art; to protect its patents, and the defend
ant company as well in their use; to abandon the manufacture or sale
'of overhead trolleys of any description other than those made by de
fendant company; and to surrender claims for past infringements
by defendant company of its patents and rights, which last by sub
,division 6 of the agreement, it irrevocably did. All these things it has
Done, and it is impossible to restore complainant company to its
former position.

But the defendant company contends that the parties to the agree
ment did not contemplate that this provision of the agreement should be
performed in any event, and that it is not an essential element or part
of the agreement in its entire scope and purpose. It contends that it
might have been omitted without detracting from or destroying the
essential purpose of the agreement, which is operative without it
and whether this clause is performed or not. It contends that the
parties contemplated and provided for, and in a sense assented to,
the nonperformance of this clause of the agreement when they in
serted a special provision providing a rule or measure of damage or
a compensation for a breach thereof. It is contended that, foresee
ing either party might see fit to disregard and violate these particular
clauses, by making and selling controllers and brakes in the one case,
by making and selling overhead trolleys in the other, they substituted
the payment of a sum of money, to be ascertained in the mode and
'On the basis mentioned and described, for nonperformance in the
regards mentioned, and that this payment is, by agreement of the
parties, the full measure of damages, and affords full, adequate,
and complete remedy, and that, as the amount to be paid is easily
ascertained in an action at law, there is full, complete, and adequate
remedy at law, and that equity will not entertain jurisdiction or under
take to compel performance. It is also contended there is no mutuali
ty of remedy in this regard, and therefore equity, not being able to
compel the complainant company to make and sell controllers and
brakes to the defendant company, will not undertake to compel that
company to purchase its controllers and electric brakes of complain
ant by enjoining it from making and selling those of its own manu
facture. So equity would not undertake to compel the defendant
company to make and sell overhead trolleys to complainant. How
ever, the agreement provides that, in case either company fails to
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make and supply the other with the appliances it has agreed to make
and supply, that company, so long as such failure to make and supply
continues, may manufacture and supply itself. And this provision
would justify either party in making and selling the appliances cov
ered by the patents owned or controlled by the other, even though
these patents are not included in but excepted from the license pro
visions of the agreement. Hence the want of mutuality in this regard
is not very material, except that to supply itself each company would
be compelled to add to its plant and incur expense and employ labor
skilled in that business, which it might find difficulty in doing. De
fendant's agreement is that it shall not manufacture for sale in the
United States controllers or electric brakes of certain types, and
that it will sell such devices of those descriptions manufactured by the
complainant company to the exclusion of all others, and that it will
make and sell to complainant other electrical devices-overhead trol
leys. The complainant's agreement is that it shall not manufacture
overhead trolleys of any type, and that it will sell such overhead trol
leys manufactured by defendant company to the exclusion of all oth
ers, and sell to it the controllers and brakes mentioned. )Jeither
party agrees to take, or order, or sell any number of such devices.
Either may, so far as is stated in the agreement, neglect to deal in
such devices. In case either party makes and sells any of the devices
it has agreed not to manufacture, it is to pay to the other party the
stipulated damages. If either party neglects or refuses to supply the
other, that other may manufacture and supply itself.

Now what remedy has the defendant company against the com
plainant company in case the court decrees p~rformancc, or enforces
by injunction this negative agreement, the agreement IUt to manu
facture and sell controllers and electric brakes except such as are made
by complainant company, and that company on its part neglects or re
fuses to supply it with such devices? It may sue for damages, in which
case its recovery, if any, is confined to a money judgment. It may
also erect a plant and manufacture the devices and thm supply itself.
But this last remedy is not against the complainant company, or one
the court can enforce. Clearly the court cannot compel complainant
company to perform personal service in manufacturing and selling
controllers and electric brakes to defendant company. Hence there
is no mutuality of equitable remedy. Complainant company has not
fully performed the contract, as it has years to run, and it may not
perform hereafter. It has performed up to date. Hence this is not a
case where want of mutuality of remedy is cured by fulI performance
on the part of the complainant. Nor is it a case where from the date
of filing the bill there is mutuality of remedy, as in the case of en
forcing an agreement signed by one party only to sell land for a fixed
price. The complainant company seeks to enforce the p~rformance

by defendant of its part of a mutual executory agreement in regard
to specific devices in a case where it, complainant, cannot be com
pelled to perform its part of the same executory agreement; in a
case where the only remedy of the defendant against the complainant
for its breach of that agreement in that regard is an action for money
compensation.
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In 6 Pomeroy's Equity Jurisprudence and Equibb1e Remedies
(volume 2, Eq. Remedies) § 7G9, pages 1291,1292, it is said:

"The frequent statement of the rule of mutuality, 'that the contract to be
specifically enforced must as a general rule be mutual--that is to say, such
that it might at the time it was entered into have been enforced by either of
the parties against the other," is open to so many exceptions that it is of little
value as a rule. But in view of the firm plaee that the doctrine of mutuality
has obtained in the courts of equity, it seems well to attempt a restatement
that shall be more free from exceptions. 1'he following form seems to meet
the cases generally. If, at the time of the filing of the bill in equity, the con
tract being yet executory on both sides, the defendant, himself free fronl
fraud or other personal bar, could not have the remedy of specific perform
ance against the plaintiff, then the contract is so lacking in mutuality that
equity will not compel the defendant to perform, but will leave the plaintiff
to his remedy at law. 'fllis rule, it is believed, covers the circumstances in
equity where, according to the weight of authority, the court refuses its aid
for lack of mutuality.

"So far as there is a principle of mutuality, it is a mutuality of remedy in
equity at the time of filing the bill that is required, and not a mutuality in
the terms of the contract when the contract is made."

In 3 Col. Law Rev. 1, Professor James Barr Ames, speaking on
this subject, suggests the following as the rule:

")1Jquity wlll not compel specific performance by a defendant if, after per
formance, the common-law remedy of damages would be his sole seeurity for
the plaintiff's side of the contract."

There is a class of cases where a defendant may be enjoined from
violating the negative part of an agreement when neither defendant
nor the plaintiff can have specific performance of the affirmative side
or part of the same agreement. The answer of equity in such cases
to the want of mutuality in remedy is a conditi::mal decree for perform
ance, or enjoining a violation of the covenant-one g ad so long as
plaintiff performs, and self-dissolving u;)on his faLure to perform.
Philadelphia Ball Club v. La Jaie, 202 Pa. 210, 90 Am. St. Rep. 627,
51 Atl. 973, 58 L. R. A. 227; Lumley v. Wagner, 1 De Gex, M. &
G. 604; 6 Pomeroy's Eq. Jur. & Eq. Remelies (2 Eq. Rem.) § 775,
p. 1299; McCaull v. Braham (C. C.) 16 Fed. 37. See. also, Arena
Athletic Club v. McPartland, 41 App. Div. 352, 58 N. Y. S"pp. 477,
and Metropolitan Exhibition Club v. Ewing (C. C.) 4.2 Fed. 198,
7 L. R. A. 381. But these cases relate to personal contracts involving
special personal attainments and skill. Lumley v. \Va.~l1e'-, supra,
was the case of a singer; Philadelphia Ball Club v. La J oie, supra,
was the case of a baseball player; McCaul! v. Braham, supra, was the
case of a distinguished theatrical artist; Arena Athletic Club v. Mc
Partland, supra, was the case of a professional boxer; and ::Yletropolitan
Exhibition Co. v. Ewing, suora, was the case of a baseball Dlayer.

But in Hills v. Croll, 2 Phil. Ch. 60, we have a case quite in point.
True, the authority of the C1Se is questioned in Catt v. Tourle, 4 Ch.
App. 654, 660, but it is also commented on in Lumlev v. Wagner,
supra, and there approved. For a full state"11ent of H'lls v. Croll,
see 1 De Gex, M. & G. (ed'ted by ]. C. Perkins, L't Ie. Brown &
Co., 18(1) 626. In that case Croll had obtained two patents for puri
fying gas, and the result of his process was the production of muriate
of ammonia and sulphate of ammonia. He entered into a contract with
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Hills by the terms of which (1) Croll was to purchase all aCIds used
by him in his patented process from Hills and from no other person;
(2) Hills on his part agreed to supply same; (3) Hills was to have
the right to purchase all the ammonia produced by the processes at
certain prices as to each; (4) it was also agreed that all licensees
of the patented process should be bound by the license to purchase their
acids of Hills, who was to supply same, and give him the same option
to purchase the ammonia; (5) Hills might at his OptiO!l furnish
muriatic acid or sulphuric acid. This agreement was acted on for
some time, when defendant refused to abide further. Hills sued in
equity to enjoin Croll from purchasing his acids of others, thus seeking
to compel Croll to purchase of him in accorcla:;c~ with his agree
ment, and also to enjoin him from granting licenses except in accord
ance with the agreement. The Lord Chancellor, Lord Lyndhurst,
denied the injunction, and placed his decLion on the grounds that
there was no mutuality of equitable remedy, saying:

"Has the court any power to compel Hills to fulfill his part of the agree
ment? Can the court order him to continue the manufaeture of acids. or to
purchase them elsewhere, for the purpose of supplying the defendant? It is
clear, I apprebend, that the court has no such power. In the case of Colman
v. !\forris, Mr. Colman was restrained from writing for any other theatre, the
court inferring that that would compel him, or have a tendency to COIIlIJeI him,
to write for the Hll~'Il1arketTheatre. But in this case the court has no power
to compel the plaintiff to supply the defendant with acids by ordering him not
to supply any other person; that is not the agreement, nor was it ever in
tended that it should be the agreement: therefore it is clear that the court can
not either directly or indirec1:ly cOlIljlel him to jlerfo1'1n his part of the agree
ment. And it has been laid down again and again, and very recently in a case
before Sir Edwanl Sugden in Ireland, that unless the court can decree spe
cific performance of the whole of a contract it will not interfere to enforce
any part of it."

In a note on this case by E. Fitch Smith we find the following ob
servation, commenting on and comparing Hills v. Croll and Dietrich
sen v. Cabburn; 2 Phil. Ch. 51:

"But even supposing that the obligation of the contract was reciprocal, the
court appears to have overloolwcl the distinction between contrads which re
main wholly executory, and those which have been executed or acted on to
such an extent as to give to one of the parties an equity, arising from part
performance of the contract, to insist upon an adherence to its terms by the
other.

"So long as a contract, which is not mutual in point of remedy, rests merely
in covenant, the maxim that the court will not enforce a part of an agree
ment where it cannot compel performance of the whole--in other words, will
not give one-sidecl relief-is undoubtedly trne, and applies, it is conceived,
as much to the jurisdiction by way of injunction as to that by specific per
formance; for where the court does interpose by injunction to restrain the
violation of a negative term in a contract, it is, in many cases, avowedly done
with a view of thereby inducing the defendant to perform some other term
whieh the court has no direct means of enforcing. But it seems perfectly con
sistent with this that, when such a contract has been executed or acted upon
so far as to have altered the relation between the parties, and to have given
to one of them an equity arising out of those dealings, as distillquished from
his original right under the eontract itself, the court will, notwithstanding
the original nonmutuality of the contract, give effect to that equity, either
directly by a decree for specific performance, or partially and indirectly by an
injunction, according as the nature of the case may admit of the more or lelSs
complete measure of relief."

151 F.-43
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In Catt v: Tourle, supra, the plaintiff, who was a 1:lrewer, sold some
land to the trustees Of a freehold society, who covenCl<nted with him
that he, his heir and assigns, should have the exclusive right of sup
plying beer to any.public house erected on the lands, but the plaintiff
did not execute any covenant to supply such beer. He was, however,
ready, able. and willing to supply beer at a fair price, and offered
so to do. Defendant, a member of the society, also a brewer, acquired
title to a part of the land, and erected thereon a public house which
he supplied with beer of his own manufacture. Defendant was en
joined from supplying beer to his own public house, I do not regard
that case in point here or as in conflict with Hills v. Croll.

In the case now before the court it is quite clear (1) that the com
plainant company has fully performed the agreement on its part up to
this time, and is able and willing to perform in the future, and has been
to large expense in preparing itself to perform the agreement; (2) that
in reliance upon the mutttal agreements of the contract, including the
ones in question, and in the expectation that they would be performed
by the defendant, complainant has not only expended money to enable it
to fulfill, but has irrevocably surrendered valuable claims for damages
for past infringement by defendant of its patent rights, and granted
licenses to the defendant to manufacture certain devices thereunder, of
whch defendant is now availing itself in violation of its agreement,
OOllsidered as a w'hole; (3) that complainant, to an extent at least, and
relying on the agreement, has disabled itself from successfully compet
ing with defendant in the manufacture of overhead trolleys, having by
its agreement abandoned entering into that branch of manufacture
entirely; (4) that the defendant company is not only violating its con
tract obligations to the complainant company, but in so doing is in
fringing the patent rights of that company, and so precipitating not
only actions for damages, one or more, but actions at law, or in equity,
Ot" both, for sucQ infringements; (5) that the complainant company
cannot be restored to its former position, as it has partly performed,
and cannot be fully and adequately compensated in damages unless it
shall be held that the amount stipulated in the agreement and recover
c"\ble at law is full and adequate compensation, within the contempla
tion and stipulation of the parties and made so by them, for all dam
ages of every nature sustained by complainant, those growing out of
the conditions, transactions, grants, and surrenders recited, as well as
those arising from a breach of the agreement not to manufacture for
use in the United States controllers and electric brakes of the types
mentioned, and not to sell controllers or brakes of those types except
those manufa~tured by complainant.

If complainant company shall fail in the future to comply with this
executory agreement by refusing to manufacture and furnish control
lers and brakes, defendant company may do rightfully what it is now
wrongfulIy doing-make them itself. This remedy was given by the
agreement of the parties as part of the contract. The exact correlative
agreement of the defendant company to manufacture and furnish com
plainant with overhead trolleys provides as a remedy, in case of default,
that the complainant company may make them itself. Each party is
thus, in these regards, provided with a remedy for such a defallllt by
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the terms of the agreement itself. But the result is or may be an entire
abrogation of the agreement so far as these provisions are concerned,
or as to one of them, at the will of the party electing not to manufacture.
There is an implied agreement on the part of each to make and supply
the devices it agrees to sell to the other, however, and for a violation
of that implied agreement no damages are agreed upon or stipulated.
If either makes and sells the devices it has agreed not to make, except
in the contingency mentioned, in violation of the agreement, then the
provision as to stipulated damages, if it be that and not a penalty, comes
into play. The agreements of the defendant company, that it will not
manufacture for sale in the United States electric brakes and control
lers of the types mentioned, and that it will sell such brakes and con
trollers manufactured by the complainant company to the exclusion of
all others, are both negative covenants, and include an agreement not to
manufacture a patented device or patented devices. In 2:2 Cyc. 8iG, it
is stated:

"A contract affirmative in form often involves a negath'e in substance, and
in such case the court wiII import the Iwgative quality and enjoin acts in
breach of the contract, in cases where an injunction is othenvise proper. The
test is not in the form of the language used, but in the quality of the acts re
quired." Dwight v. Hamilton, 11~ Mass. 175.

So these are covenants separable from the other parts of the main
agreement between the parties, except as to consideration, in so far as
the parties agree to do or not to do certain things and grant privileges.
And these covenants grant special and exclusive privileges; as, for in
stance, the complainant company is granted the exclusive privilege of
manufacturing electric brakes and controllers of certain types, and the
defendant company is granted the exclusive privilege of manufacturing
overhead trollevs. In such cases a breach of the covenant is often en
joined when the remedy at law is not full, complete, and adequate.
22 Cyc. 847, and cases there cited. And the remedy by injunction to
prevent the breach of a contract is often obtainable although the reme
dy of specific performance is not. 22 Cyc. 845, and cases cited. vVhen
a contract contains both affirmative and negative covenants, breach of
the latter, or negative, covenants may be enjoined although specific per
formance of the former cannot be decreed. Standard Fashion Co. v.
Siegel-Cooper Co., 30 App. Div. 56±, 52 N. Y. Supp. 43:1, affirmed 157
N. Y. 60, 51 N. E. 408, 43 L. R. A. 85±, 68 Am. St. Rep. 749; Singer
Sewing Machine Co. v. Union B. N. Co., 1 Holmes, 253, Fed. Cas. No.
12,904; Samuel Cupples E. Co. v. Lackner, 99 App. Div. 231, 235,
90 N. Y. Supp. 954; 2.2 Cyc. 845, where it is said, among other things
in point, "A contract will not be specifically enforced in part only, but
the breach 'Of a part of a contract will in many instances be enjoined."

And so, while this agreement contains many and various provisions
relating to the dealings between the parties which a court of equity
would not undertake to specifically enforce, still in view of the equity
which complainant has gained, by reason of its performance and ex
penditures, to have performance by defendant, the court may grant in
junctive relief and prevent a breach of this negative covenant. Stand
ard Fashion Co. v. Siegel-Cooper Co., 157 N. Y. 60, 51 N. E. 408,
43 L. R. A. 854, G8 Am. St. Rep. 749 ; Samuel Cupples Co. v. Lack-
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ner, 99 App. Div. 231, 90 N. Y. Supp. 954. In Standard Fashion CO.
Y. Siegel-Cooper Co., supra, the court held:

"Where a complaint stating a cause of action for !lPeclfic performance of a
contract for business dealings between the plaintiff and the principal de
fendani, call1ng tor varied and continuous acts, also seeks an Injunction to
restrain the breach of a negative arid severable covenant through the trans
action ot the business by the principal defendant with a competitor of the
pIalntift, joined as a defendant and alleged to be knowingly promoting the
breach, the case may properly be retained by the court as one permitting the
u:erclse ot the. discretionary power of Injunction, although specific perform
ance of the affirmative provisions ot the contract would probably be }mprac
ticable through the difficulty of its enforcement."

And in Cupples E. Co. v. Lackner, supra, the court said:
"It Is evident that many ot the prOVisions of the contract are of such a

nature that they could not be specificalIy enforced, and the court will not
undertake to supervise the performance of such contracts, but, In a proper
case where Irreparable damages are shown, wlIl enjoin a violation of a so·
called negative covenant. Standard Fashion Co. v. Siegel-Cooper 00., 30 App.
Dlv. 564, 52 N. Y. Supp. 433; affirmed, 157 N. Y. 60. 51 N. E. 408. 43 L. R.
A. 854, 68 Am. St. Rep. 749; s. c., 44 App. Div. 121, 60 N. Y. Supp. 739.

I am fully convinced that, in accordance with the equities now dis-
. closed by the amended complaint, the allegations of fact being admit

ted by the demurrer, the complainant company is entitled to relief by
injunction restraining the violation by defendant company of the neg
ative covenants referred to, unless the complainant has full and ade
quate remedy at law for the breach of such covenant, and unless
equitable relief is not demanded to prevent a multiplicity of actions.
The doctrine or principle obtains in all the cases of this description
contracts relating to personal property and the manufacture and sale
thereof or the granting of special privileges-that, to warrant equi
table relief by way of injunction restraining the violation of negative
covenants, the complainant must be without full, complete, and ade
quate remedy in an action at law. The purpose of an injunction in
such cases is to prevent irreparable injury. Standard. Fashion Co.
v. Siegel-Cooper Co., 157 N. Y. 60, 51 N. E. 408, 43 L. R. A. 8!i4,
68 Am. St. Rep. 749; affirming 30 App. Div. 564, 52 N. Y. Supp.
433; Sternberg v. O'Brien, 48 N. J. Eq. 370, 22 Atl. 348; Marble
Co. v. Rinlev, 10 'NaIl. 339. 359. 19 L. Ed. 955; 22 C\"(~. 846. R4fJ'
Bronk v. Riley, 50 Hun, 489,3 N. Y. Sunp. 446; 'Vorlr1.'s Co'umhi?n
Exposition v. U. S.. 56 Fed. 654, 6 C. C. A. 58; J. T. Hair Co. v.
Huckins, 56 Fed. 366, 5 C. C. A. 522.

It has been said, but I think not well decided in any case like this,
that breach of negative covenants in a contract will be enjoined
even though damages at law would be an adequate remedy. See
cases cited in note 30, 22 eye. 846; but these cases are distinguish
able, as stated in that note and nOLe 31, in the following language:

"It is submitted that In many of these cases the statement will be found to
be a mere obiter dictum, while in others it Is so in essence, for the reason
that the cases dealt with restrictive covenants as to the use of land (see in
fra, V. 0. 7), or with contracts not to conduct a certain trade or business In
competition with the complainant (see Infra, V. C. 8), In which classes of con
tracts It Is not necessary to prove substantial or Irreparable injury, because
It Is presumed to be irreparable from the ve.ry nature of the subject-matter or
the CQutract:. - - •
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"The conflict in the decisions as to contracts for personal service containing
a negative clause has turned upon the question of whetber or not the services
were so unique as to make tbe damage irreparable in case of breach. See
infra, V. C. 6."

In 22 Cyc. 849, 850, the rule is laid down, and I think correctly,
that:

"Since the jurisdiction of equIty to enjoin a breach of contract depends upon
the inadequacy of the remedy at law, no injunction will be granted when the
damages can be exactly ascertained, and no irreparable injury will be in
flicted, and there is nothing that will give rise to a multiplicity of actions.
The complainant must make an affirmative showing that the remedy at law
is not adequate, except in cases where the very nature of the subject-matter
has led courts to presume that damages would not compensate, as in the case
of contracts affecting the use and enjoyment of real property, and contracts
not to open up a competing business."

It remains then to consider (1) has complainant company full,
complete, and adequate remedy at law? and, if so, (2) should the in
junction be granted to prevent a multiplicity of actions? It must ap
pear upon the face of the complaint (here the complaint and entire
contract forming a part thereof), from the facts stated or shown, not
mere conclusions stated, that the complainant has no such legal remedy,
or that the breach complained of will necessitate a multiplicity of ac
tions. In 22 Cyc., 928, 929, the following rules are well stated, citing
many cases, viz.:

"(E) Inadequacy of Remedy at Law. As the jurisdiction of equity depends
on the lack of an adequate remedy at law, a bill for an injunction must state
facts from which the court can determine that the remedy at law is inade
quate. Hthe inadequacy of the legal remedy depends on defendant's insol
vency, the fact of insolvency must be positively alleged.

"(C) Irreparable Injury. An injunction will not be granted unless the com
plaint shows that a refusal to grant the writ will work irreparable injury. It
is not suffieient simply to allege that the injury will be irreparable, but the
facts must be stated so that tbe court may see that the apprehension of ir
reparable injury is well founded."

In considering the demurrer to the original bill of complaint here
in, this court necessarily passed upon the question whether or not the
provision contained in such contract as to damages is in fact for
stipulated and liquidated damages or a mere penalty. General Elec
tric Company v. \Vesting-house Electric Co. (c. C.) 144 Fed. 458.
This court then held, with but a small part of the entire agreement
before it, and in the absence of all allegations as to patents and pat
ent rights and releases and expenditures of money, and as to the ob
jects and purposes of the entire agreement, and as to the covenant of
the complainant company not to manufacture overhead trolleys etc.,
that the provision is one for liquidated damages; one the parties
intelligently made, and one they had a right to make; and one which
they deliberately intended as a provision for liquidated damages in
case of a breach of the specific covenant, and not 2.S a penalty. \Vith
the added facts pleaded, and with the entire contract before it, and
after a careful consideration of all the terms of the agreement, its
purposes as disclosed thereby, especially the recitals, and the circum
stances uncleI' which it was entered into, as disclosed by such recitals,
this court is asked to reverse or change its decision on that point. It is
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true that the question is one of intent; and that intent is to be gathered
from the entire instrument, the situation of the parties, and from the cir
cumstances disclosed attending its execution; the objects and purposes
to be attained are to be considered, as well as the consideration for the
agreement. Did the parties contemplate performance in all events,
and was performance essential to the general scheme and the attain
ment of the main objects, or did they contemplate nonperformance and
substitute the payment of liquidated damages for performance, in lieu
of performance? Have the parties ,agreed that the sum provided to
be paid in case of breach is the price of nonperformance? Long v.
Bowring, 33 Beavans, 585; Gray v. Crosby, 18 Johns. (N. Y.) 219,
225; Phcenix Ins. Co. v. Continental Ins. Co., 81 N. Y. 400, 405; Tayloe
v. Sahd~ford, 7 Wheat. 13, 17, 5 L. Ed. 384; Sun Publishing Co. v.
Moore, 183 U. S. 642, 662, 663, 22 Sup. Ct. 240, 46 L. Ed. 366; Dia
mond Match Co. v. Roeber, 106 N. Y. 473, 486, 13 N. E. 419, 60 Am.
Rep."464.

It is necessary to see exactly what the Westinghouse, or defendant,
company agreed not to do, (2) what it is doing, and (3) what acts
the damages specified cover. It agreed not to manufacture for use
in the United States any electric brakes, or certain specified controllers,
or any controller involving a blow-out device. It agreed to sell these
devices manufactured by complainant company to the exclusion of all
others. The complainant company owned or controlled patents for
these devices, and upon sales it depended for profits, but it did not de
pend wholly upon sales to defendant company. It had the right, and
retained the right, to manufacture and sell to others. The defendant
company, in violation of this agreement or stipulation in the contract,
is making and selling for use in the United States these very control
lers, and, the complainant not having violated its agreement to make
and supply defendant therewith, the defendant company is not only
violating the agreement not to make and sell, but is infringing the
patents of complainant company. In so doing it is also entering into
competition with complainant company in making and selling these
patented devices in the general market, which right of manufacture
and sale belongs, outside of the agreement, to complainant company
solely. This affects the value of complainant's patents to it, and de
prives it of profits and the control of its own patents. It has granted
no license to defendant company to do this, unless the agreement as
to "liquidated damages" implies a license agreement and a license fee or
compensation. The agreement as to the payment of damages is that in
case the Westinghouse, defendant company, sells any controllers "in
violation of this agreement," then "it shall pay to the other party as
liquidated damages and not as a penalty, fifty per cent. of the price at
which such controllers * * * are, at the time, being regularly
sold to users by the party entitled under this agreement to the exclusive
manufacture of the same." Should it happen that complainant com
pany was not "at the time" selling controllers "regularly to users," there
would be no measure of damages fixed by the agreement, and the par
ties and courts would perhaps resort to the nearest time of such sales;
but in case of no sales by complainant company "to users," but only
to dealers, or of no sales to either, for any reason, or for the reason the
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defendant company had cut prices and monopolized trade in defiance
of its agreement, then there would be no measure of damages agreed
upon and no liquidated damages. But the defendant company not only
violates the agreement by making and selling controllers, but asserts
a right to continue to manufacture and sell, and "threatens and asserts
a right to continue to sell for use in the United States, large numbers
of controllers not manufactured by the complainant company." The
bill of complainant alleges that this is a violation of its rights under
its patents and a threat to continue such violation of such rights, and
this is evidently true, appearing from the allegations of fact, unless the
agreement as to damages impliedly licenses the defendant to make and
sell the devices in question. But the sum named, to be ascertained in
the way mentioned, and which may not be ascertainable at all, is not
denominated a license fee, and the defendant company makes no tender
of payment; does not claim, but repudiates, a license agreement.
Hence full and adequate compensation in damages are not provided for
in the agreement itself, and there is no pretense of any provision for
liquidated damages for some of the defendant company's acts alleged
in the bill of complaint and admitted by the demurrer. It is decisively
settled that a party working or operating under a license from a paten
tee cannot deny his title or the validity of his patents. Kinsman v.
Parkhurst, 18 How. (U. S.) 289, 292, 293, 294, 15 L. Ed. 385; Brown
v. Lapham (C. C.) 27 Fed. 77; Platt v. Fire Ex. Co., 59 Fed. 897,
8 C. C. A. 357. I do not think the clause as to damages is a provision
for a penalty, nor is it necessary so to hold. The decisive proposition
is that it is not a substitute for performance. It was not so intended,
and this is evident when we consider the entire agreement with its ob
jects. Nor does a resort thereto afford complainant company either
a full or an adequate remedy. The injunction which works no hard
ship to defendant prevents wrongs and affords a more full and perfect
remedy. The allegations of want of adequate remedy at law are suf
ficient, being admitted' by the demurrer and not negatived by the
facts stated. Town of Mentz v. Cook, 108 N. Y. 504, 507, 508, 15
N. E. 541.

And hence we come to another question, the propriety and necessity
of the injunction prayed for to avoid a multiplicity of actions. If the
breach by defendant involved only successive actions for the recovery
of the stipulated damages under the contract, this court WGuid re
affirm its prior holding in this case 011 that que:,tion (14,! Fed. L158),
but it now appears that defendant's act, in viola'i:l11 of the contract
will precipitate not only numerous actions between the parties for
damages, the amount and nature of which are not easily determined
or ascertainable, and which are not liquidated or even a 1equate, but
actions at law or in eqtt:ty, and perhaps both, for the infringement of
complainant's patent rights, some of which the complaint alleges, and
the demurrer admits, have been obtained ami perfe_t:~cl bv complain
ant company since the agreement was entered into, and relying thereon,
and for the very purpose of fulfilling it according to its spirit and in
tent. And, again, the agreement has for its declared object and pur
pose, among others, the settlement and avoidance of such disputes and
suits; and, relying on performance of the agreement, complainant com-
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pany surrendered, as stated, claims for past infringements, and also ex
pended large sums of money and put itself in a position from which it
cannot now recede. That surrender and release is as follows:

"VI. Each party hereto irrevocably releases the other from all claims which
it has, or can have, for royalties, profits or damages for the past infringe
ment or use of any patents or patent rights owned or controlled by it, includ
ing the patents expressly excepted from the other provisions of this agree
ment, excepting only foreign patents. 'rhe mutual releases herein contained
shall extend to, and be binding upon, all of the controlled companies of each
of the parties hereto. Any agreements now existing for the payment of any
royalties by the General Company, or by any of its controlled companies, to
the Westinghouse Company or to any of its controlled companies, or by the
'Westinghouse Company, or by any of its controlled companies, to the General
Oompany or to any of its controlled companies, are hereby abrogated in so
far as they require such payment."

The complainant is entitled to the benefit of the consideration which
it has given, and which cannot be, or at lea t has not been, restored.
The damages stipulated are not a campen ation therefor, nor were
they intended to be. As this case now stands I d::J not regard the
case Sun Printing & Publishing Association v. Moore, 183 U. S. 642,
22 Sup. Ct. 240, 46 L. Ed. 366, as at all controlling. In that case
Moore delivered to the Sun Association a yacht which it agreed to
return, and in the contract it was specially agreed that the value of
the yacht was $75,000. This was fixed as the dalmges in C'se of a
nonreturn. The yacht was not returned, and a libel in perscnam was
filed against the Sun Association, and the damages were averred to
be $75,000, the value of the yacht as fixed by be charter party. On
the trial the learned judge refused to admit, or, having admitted, re
fused to consider, evidence as to tlie actual value of the yacht, and
held that the damages were agreed upon and liquid1ted by the parties
themselves in the contract. This holding was affirmed by the Supreme
Court of the United States. I do not see how the court co: ld have
done otherwise. That was not a case for an injunction to restrain the
violafon of one stipulation in a contract whiCh had beel partly per
formed by both parties, and which one party was ready and willing and
able to perform, and where the violation of the stipdafon defeated
the purpose or objects of the parties and deprived one of them of the
benefits of the consideration for the making of the entire agreement,
and which had not been and could not be restored. Nor was it a case
where the violation of the covenant, would precipitate numerous ac
tions between the parties, the avoidance of which was one of the
main purposes of the agreement. In that cas: tl1e party agreeing to
return the yacht had failed so to do, and performance on his part was
impossible. The question was simply the measure of damages for
nonperformance. In that case there was no question th1t the parties
had agreed that the payment of a certain sum of money agreed upon as
the value of the yacht should be paid in any event in lieu of perform
ance, the return of the yacht. As this case is now presented, I am of
t1le opinion and hold that the stipulation in the agreement as to dam
ages was not intended to be full compensation for nonperformance of
the stipulation referred to; that the provision as to damages does not
a'tord full, complete, or adequate remedy at law; and that the injunc-
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tion prayed for is not only proper for that reason, but for the further
reason that it is necessary and proper to prevent a multiplicity of ac
tions. I am also of the opinion that the injunction prayed for is justi
fied upon the further ground that it will tend to compel performance bY'
the defendant company, and thus carry into effect the true intent and
purpose of the parties in making the agreement.

The demurrer is therefore overruled, but defendant, on payment of
the costs of the demurrer, may ans\ver w'ithin 20 davs after being
served with a copy of the order' overruling the demurrer.

HOCHESTER GEIUl.\N IXS. CO. OF HOCHESTER, N. Y., v. SCHMIDT et al.

(Cire-uit Court, D. South Carolina. February 26, 1907.)

1. INSURANCE-AvOIDANCE 01<' POLICY FOR BREACH OF CONDITION-TITLE OF IN

SUJn~D.

A lllan built an ice plant with his own money on a llart of a bloe-k of
ground the title to which was in his deceased wife and of which he was
the owner by inheritance of a one,third interest. He was an ignorant man
who bad originally bought the property and honestly SUPlloscd it was
his own and had always so considered and treated it. On his verbal ap
lllie-ation to an agent insurance polieies were issued to him covering the
bUilding and its contents. No written applications were made or re
quired, nor any representations as to the nature or extent of his interest.
"Cnell'!' the law of the state a eo,tenant who made improvements in the
helief that he was the sole owner was entitled to have allotted to him the
improved part without taking into consideration the value of his improve
ments. or in case of sale was entitled to the increased value due to his
im!JroH'Il1PlltS. H cld, that the !Jolicir~s were not avoided by reason of a
condition therein that tbey shoull1 he ,'oid "if the interest of the assured
be otller than \In('oll(litional and sole ownership, or if the suhjeet of the
insurance be a huillling on ground not owned by the assured in fec simple."

I1'Jel. Xote.-E'or cuses in point, see Cent. Dig. vol. 28, Insurance, §§ 603,
605, 607.]

2. S.UfE-FIUUD-OVERVALUATION OF 1'1~OPERTY BY INSuRED.

Policies of inSUrHllCe on the machinery of an ice plant are not void for
fraud and oYervaluation of the property insured, where there was no in
tentional deception by the insured, who had no knowlel]ge of the value
exeept from its cost, which was approximately the value given, and the
estimate was made by the engineer who installed the machinery, and it
was also examined by the agents of the insurers before writing the policies..

[Ed. Kote.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 597,
fi98, 984.]

3. SAME-J<~oRFErTuRE FOR BREACH OF CONDITION SUBSEQUENT-EsTOPPEL.

Insurance companies are estopped to claim a forfeiture of policies on
a manufacturing establishment under a provision therein that they should
be void if the plant should cease to be operated for more than 10 consecu
tive days unless otherwise provided by agreement Indorsed thereon or
atlded thereto, where the property insured was an ice plant, sUllplying
only a local demand and not operated during a llOrtion of the year, and it
was shown that when it was temporarily shut down some time before the
fire notice was given by the insured to the agents of the insurers who took
no action thereon.

[Ed. Kote.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§
759, 1037, 1038.]

4. SAME-PROOFS OF LOSS-WAIVER.
Where proofs of loss under insurance policies were furnished. by the

attorneys for the insured, with a request to be notified of any insufficiency
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or if anythiJig further was required. but no such notice \vas given or ob
jection milde, and in subsequent actions on the policies the insurers denied
all liability thereon, any defects in the proofs are immaterial and cannot
be taken 'advantage of to defeat a recovery.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 1391,
1393.]

5.. SAME-AcTION ON POLICIES-DEFENSES.

Evidence held insuflicient to sustain a claim of insurance companies
that insured property was intentionally burned or that the insured testified
falsely in swearing that he had no knOWledge of the origin of the fire.

In Equity. On final hearing.

John T. Seibels and John P. Thomas, Jr., for complainant.
W. Boyd Evans, L. D. Melton, and D. W. Robinson, for defendants.

BRAWLEY, District Judge. The opinion overruling the demurrer,
126 Fed. 998, states the case which now comes up on the report of the
testimony taken by the special master.

Frederick Schmidt, an aged and unlettered German, was in 1902
the owner of the eastern half of the square bounded by Main, Green,
Sumter, and Divine streets in the city of Columbia, on which were
several stores and other buildings, including his residence and a laun
dry. The lot adjoining the laundry and his residence, containing about
a half acre, belonged to his wife who had died intestate several years
before leaving him and his five daughters her heirs at law. The ice plant
was erected on this lot, and four policies of insurance against fire,
all of like tenor, were issued by the companies named to Frederick
Schmidt May 14, 1902, covering pro rata the items stated in each
policy, to wit:
On a brick building ...........................•.................
On machinery and implements .
On boilers and engines .
On stock of ammonia .....•..............................•......•
On stock of salt .......•.••................................... " .

The fire occurred December :30, 1902. The policies of insurance
were assigned March 12, 190:3, to Nora Martin Schmidt, a young
woman whom Schmidt had married in the previous September. Suits
having been commenced on these policies, the plaintiff filed this bill
alleging that the policies were void on several grounds: (1) That
Schmidt represented himself as sole owner of the property, when in
fact he was owner only of an undivided one-third interest therein;
(2) that he represented the property insured to be worth $8,100, where
as in fact it was not worth more than one-half that amount; (:3) that
the property insured was a manufacturing establishment which had
ceased to be operated for 10 consecutive days; (4) that Schmidt filed
his proofs of loss which were informal, inaccurate, and false; (5) false
swearing, in stating that the origin of the fire was unknown to him
and did not originate by any act, design, or procurement on his part,
and concealment and misrepresentation of material facts in regard
thereto. These will be considered in the order stated.
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1. The policies in question contain the following clauses:
"This entire policy shall be void if the insured has concealed or misrepre

sented, in writing or otherwise, any material fact or circumstance concerning
this insurance or the subject thereof, or if the interest of the insured be not
truly stated herein. This entire policy shall be void if the interest of the
assured be other than unconditional and sole ownership, or if the subject of in
surance be a building on ground not owned by the assured in fee simple."

It is not disputed that the title to the lot was in the name of his late
wife, and under the law of South Carolina he was entitled to one-third
interest therein, the remaining two-thirds belonging to his children.
He testified that he had originally bought and paid for it, and always
paid the taxes on it, and built houses thereon, and collected the rents
and controlled them; and it is not disputed that he built and paid for
the erection of the ice plant building and machinery, and that none
of his children during his lifetime claimed any interest or ownership
therein. The proposition of law relied on by the insurance companies
is this:

"A contract of insurance is one of indemnity, requiring insurable interest
on the part of the insured, and therefore the extent and nature of such inter
est are very material to the contract and the risk; since an absolutf~, uncon
ditional owner has a far stronger motive to care for and protect the prop
erty than one who is not the absolute, unconditional owner."

As a general proposition this is sound law, and the reason for it is
stated by Chief Justice Marshall in Columbian Insurance Company
v. Lawrence, 2 Pet. 48 (7 L. Ed. 335) :

"Insurances against fire are made in the confidence that the assured will
use all the precautions to avoid the calamity insured against which would be
suggested by his interest. The extent of this interest must always influence
the underwriter in taking or rejecting the risk and in estimating the premium.
So far as it may influence him in this respect it ought to be communicated to
him."

There is not the slightest ground for suspicion that Schmidt had
any interest or intention to misrepresent the nature of his interest in
this property. He had always used the land as his own, had put up
other buildings on it and collected the rents,had paid the taxes, and the
building and machinery insured was erected and paid for exclusively
by him; and any loss by fire or otherwise would have fallen entirely
upon him. There was no written application for the insurance, and
no representation as to the nature or extent of his interest in the prop
erty insured. He simply asked the agents to insure the ice plant for
him, and that they get up a form covering the machinery and build
ings. He evidently considered them to be his property, and no ques
tion was asked as to the title to the land on which the buildings stood.

By the law of South Carolina a co-tenant who makes improvements
under the belief that he is sole owner is entitled to have allotted to
him the improved part, not taking into consideration the value of the
improvements, or in case of sale by allotting to him the increased pur
chase price. McGee v. Hall, 28 S. C. 564, 6 S. E. 566; Johnson v.
Pelot; 24 S. C. 255, 58 Am. Rep. 253; Hall v. Boatwright, 58 S. C.
548, 36 S. E. 1001, 79 Am. St. Rep. 864. Undoubtedly Schmidt had
an insurable interest. He was entitled to the ownership in fee of one-
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!hird of the lot, and had an equitable interest certainly in the build
mgs and machinery plac~d thereon and paid for with his own money.
The loss of the buildings and machinery would have been entirely
his. Mr. Justice Story, in the case of the Columbian Insurance Com
pany v. Lawrence, supra, says:

"One of the tests, and certainly a decisive test, whether a misrellresenta
tion or coneeahllent is material to till' risk is to ascertain whether if the true
state of the prolwrty or title had been known it would have enhanced the pre
mium."

There is not the slightest ground for believing that such would have
been the case. The ground for avoiding a policy where the ownership
is only partial is that the insured will be more watchful of its preser
vation if he is the absolute owner of the whole than if he has only a
partial interest. In this case there is not the slightest ground to
doubt that Schmidt would feel the same solicitude in protecting and
preserving the property insured as he would have felt if he had had the
legal fee in the land; for any loss would have fallen entirely upon
him, and would not have been shared bv those who shared with him
in the legal title. The extent of the o\~nership of the buildings and
machinery insured is the important element of inquiry, and there is no
doubt that Schmidt was the owner of this property who would have
suffered by its destruction. There is not a particle of proof of any in
tentional misrepresentation or concealment; no ground to believe that
the insurance company would have refused to insure had they known
the true state of the title, or that the premium or risk was enhanced.

Chief Justice McIver, in Pelzer Company v. Sun Fire Insumnce
Company, 36 S. C. 2G9, 15 S. E. 583, says:

"Insurance companies or their ngents are, of course, assumed to know what
facts and circumstanees nre material to the risk offered, much better than the
persons who are applying for the insurance. and if they choose to accept the
risk without inquiry, and when a loss oceurs it nllpcars that some fact which
the insurance compnnies may regard as materinl to the risk was not communi
cated by the insured, common honesty and fair dealing forbid that this shall
operate asa forfeiture of the policy unlpss it also appears that the insured
either knew at the ti\ne, or ought to have known, that sueh fact was material.
Inasmuch as insura]]('e companies when aPlllied to for insurance have the right
to make, and as a matter of fact do make, the fullest and most minute in
quiries when the application is in writing, the insured has a right to assume
when no such inquiry is made. either that the insurance companies or their
agents are fully acquainted with all the facts material to the risk, or that they
do not regard such fnets as are not stated as material. As was said in
Clark v. Manufacturin~ Compan~., 8 How. 249 (12 L. l~d. 10Gl): 'If the insurer
asks for information and the insured makes no representation it must be as
sumed that the insurer !Jas in person o~~ by a~ents in such a case ohtained all
the informatioll desired as to the insured premises. or ventures to take the
risk without it. He must in point of law be deemed to do it nt his peril.' ..

Citing with approval remarks of Lord Mansfield to the same effect
in the leading case of Carter v. Boehm, 3 Burr. 1905.

Where the assured has paid ample consideration for the protec
tion sought, has been guilty of no intentional misrepresentation or
concealment, and the circumstances show, as they clearly dQ here,
that the assured honestly believed that the property insured was his
own, it would be unconscionable to hold that the policies are £or-
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feittd because an ignorant man has been honestly inadvertent or mis
taken as to the nature of his legal title in the land upon which the in
sured property stood, it being clear that he had an insurable interest
in it and was equitably entitled to the whole; and the mistake as to
his legal title to the land did not enhance the risk to be incurred or
the premium to be paid.

2. The second ground is based upon the claim of misrepresenta
tion and fraud by the assured, in overvaluing the property in repre
senting it to be worth $8,100, whereas in fact it was not worth more
than one-half that amount. Free!. Schmidt was an old man at the
time when he undertook the building of this ice plant. He had had no
experience in this business, and, as is not infrequently the case, the
venture turned out to be an unprofitable one. The proofs clearly
show that the building which was insured for $1,350 cost more than
that sum. Shand, a witness offered by the insurance companies,
an architect and builder, places the value of the building at $1,.'539.50.
Witnesses for the assured place a considerably higher value upon it.
The testimony clearly shows that $1.31)0 on the building was not
an overvaluation. The machinery and implements were insured for
$:"),850. A great deal of testimonv was offered on this point. The
machinery was bought from one Behre. the agent of a large manu
facturing establishment in Pennsylvania. and was secondhand. It
had been used for a temporary purpose in Augusta. Ga., and one
of the witnesses connected with the company there which operated it
for a little while places a very low valuation upon it. Other wit
nesses were offered tending to discredit him and to show th;[t his
opinion was worth little. . The price paid in Augusta was $3,000.
to which $1,450 for additional parts, and $HJO for other supplies to
complete the plant must be added; and besides this, Schmidt paid all
the expenses of taking down the plant, removing it to Columbia, and
erecting it again. The total cost of the plant, exclusive of the boilers
and engines. was considerably over $5,000, and it appears that after
it was erected Schmidt expressed great dissatisfaction and Behre
offered to take it back at the actual price paid, less $250, and stated
that he could have sold the plant to others for a higher price than
that paid by Schmidt. It would serve no good purpose to review all
the testimony; much of it is of little value, from the character of
the witnesses and prejudice and from their lack of knowledge. The
plant W::lS erected by Campbell. an engineer employed for the pur
pose. The insllrance agents had the opportunity of examining it be
fore writing the policies and did examine it, and the estimates of
value seem to have been made out by Campbell: and as there is no
evidence of intentional deception on the part of Schmidt, who had
no knowledge of or experience with this kind of machinery, and who
relied mainly upon what he knew of the actual moneys paid out by
him and the estimates of Campbell, the charge of fraud and over-
valuation is not sustained. -

3. The third ground for avoiding the policies is that the property
-insured was a manufacturing establishment which had ceased to be
operated for 10 consecutive days. The clause is each of the policies
under which this forfeiture is claimed is as follows:
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"This entire policy,c unless otherwise provided by agreement indorsed hereon
or added chereto, shall be void if the subject of insurance be a manufacturing
establishment and it be operated in whole or in part at night later than 10
o'clock, and cease to be operated for more than 10 consecutive da~'s."

The policies were taken out on May 14, 1902. The ice plant was not
in operation at that time and did not begin operations until some
time in June, much more than 10 days after the policies were taken
out, so that if its literal construction is given to this clause the policy
was void from the beginning. It is not controverted that the ice
plant was shut down for considerably more than 10 days before the
fire. Ordinarily an ice plant of this character, supplying only a
local demand, would not be operated at that season of the year, and
the witnesses Crafts and Stebins show that the plant was being over
hauled and put in condition to begin operations shortly before the fire.
The testimony shows that both Walker and Ravenel, members of the
firm of Julius H. Walker & Co., the agents of the insurance com
panies, had visited the premises before the writing of the insurance,
and that one of them at least was in the neighborhood of the premises
after the ice plant had ceased to be operated, going there for the
purpose of writing insurance upon some adjoining property; and
Schmidt testifies that within a week after the ice factory had shut down
he went to Walker's office and informed him that he had closed down
the ice factory. It seems that \Valker, in addition to his insurance
business, is also engaged in the banking business, and that the office
where the insurance business is conducted adjoins that of the bank,
and Evans narrates a conversation between Schmidt and \Valker which
took place in his presence after the fire, when the former reiterated
the statement that he had notified the latter of the shut-down, and
Walker's answer was:

"Mr. Schmidt, I don't remember whether you did or not. I cannot say; but
you should have not come here in my bank, but ought to have gone into the
next door there, to the insurance office, where Mr. Ravenel was."

To which Schmidt replied:
"'Veil, I gave you the insurance, and I think you are the proper one to go

to."

I am of opinion that the companies are estopped by the acts, conduct,
and knowledge of their agents from insisting on this condition.

4. The fourth ground for avoiding the policies is that the proofs
of loss were informal, inaccurate, and false. Inasmuch as the com
panies deny all liability it is unnecessary to dwell much upon this point.
It appears that the proofs of loss were made out by the attorneys of
Schmidt, and that they requested the agents of the companies to point
out any additional information or forms which they might wish them
to comply with. The alleged false swearing in connection therewith
will be considered under the next head.

5. False swearing in stating that the origin of the fire was unknown
to him and did not originate by any act, design, or procurement on his
part, and concealment and misrepresentation of material facts in regard
thereto. As: ,already stated, Schmidt, during the autumn of 1902 con
tracted a seconq marriage .with Nora Martin, a young woman of less
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than half his age, This marriage gave great dissatisfaction to his
daughters, and all relations between them were broken. A few days
after the fire, harassed by these family dissensions, by ill health (cul
minating in his death before these proceedings were commenced), by
debts incurred doubtless in part in connection with the ice plant and
its unsuccessful. operations, he conveyed all of his rea! estate to his
wife, Nora Martin Schmidt. This precipitated proceedings in involun
tary bankruptcy; and on February 21, 1903, Nora Martin Schmidt
conveyed this rea! estate to Mrs. Evans, the wife of one of his at
torneys, in two deeds, in which Fred. Schmidt joined, consideration
being $9,000, $13,000, and the assumption of all liens, etc. As the
result of this arrangement it appears that the debts were paid and
the property subsequently reconveyed by Mrs. Evans to Schmidt's
daughters. On March 12 he assigned the insurance policies involved
in this litigation to Nora Martin Schmidt. Subsequently thereto
Schmidt presented himself for and submitted to an examination by
and at the instance of the insurance companies, and the alleged false
swearing was upon this examination, which was had March 21, 1903.
The allegations of false swearing in representing that the insured prop
erty belonged to himself, in which no other person or persons had any
interest, and misrepresentation as to the value of the property insured
have already been considered. The allegation as to which the greater
part of the testimony has been offered is that he swore that the origin
of the fire was unknown to him and did not originate by any act,
design, or procurement on his part; and it is claimed that these state
ments were false and for that reason vitiated the policies and rendered
them null and void. As already stated, these policies had been assigned
to Nora Martin Schmidt March 12, 1903. Some time after the ex
amination of Schmidt he endeavored to procure from his wife a re
assignment of these policies, and upon her refusal he became very angry
with her and swore that she should never recover a dollar on the
policies. Much of the testimony under this head consists of confession
of Schmidt and statements by the husbands of his daughters tending
to show that the ice plant had been burned by Dunn, a brother-in-law
of Mrs. Schmidt, and with her connivance. There is no allegation
in the complaint that the defendant Nora Martin Schmidt, the as
signee of the policies, either by herself or others, burned the plant,
and it is doubtful that the testimony is competent under the pleadings,
which made the issues proper to be considered. When the bill of com
plaint was filed Nora Martin Schmidt was the assignee of the policies,
and if it had been alleged and proved that the ice plant had been burned
by her or by her procurement, that would have been a perfect defense
against any claim by her to recover. No such allegation was made,
and of course no issue was joined upon it; and all the testimony on
this point has been brought in in an irregular and indirect way, under
the allegation that Schmidt swore falsely in saying that the origin of
the fire waS unknown to him. Schmidt's statements made after the
assignments of the policies and after he had quarreled with his wife
and threatened that she should never recover a dollar upon them
are entitled to little weight, and most of the testimony on this point
is utterly incompetent. Much of it is given by the husbands of
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Schmidt's daughters, who are shown to have been bitterly hostile
to Mrs. Schmidt. The charge that Mrs. Schmidt induced her brother
in-law to set fire to her husband's property: is highly unreasonable and
improbable. She was not at that time the owner of the policies, and
no intelligible motive can be assigned for the commission of so in
famous a crime. The bitter feeling of hostility against her on the
part of some of the witnesses led them to believe her capable of any
infamy, and trifling circumstances are magnified into proofs of guilt.
These stories, working upon the mind of Schmidt, impaired by disease
and troubles and inflamed against his wife by her refusal to reassign
the policies to him, cannot be accepted by any court as evidence of
the truth of the charges or as evidence that at the time he swore that
the origin of the fire was unknown to him he was swearing falsely.
There is no sufficient proof that at that time he had any knowledge
of the origin of the fire. The testimony, such as it is, tends at most
to raise a suspicion, and suspicion is not knowledge, and there is no
testimony whatsoever that the fire originated by any act, design, or
procurement on the part of Schmidt.

Upon the whole case I find:
(1) That F. Schmidt was the owner of one undivided third interest

in the lot of land on which the ice plant was erected; that during the
life of his wife and after her death he had always treated the property
as his own, controlled it entirely and absolutely, built houses thereon out
of his own means, and rented the same and paid taxes thereon, and
considered and treated it as his property; that the building and ma
chinery was paid for by Schmidt entirely out of his own means, and
treated as his own individual property, and that his children, some
of whom lived with him, and all very near, acquiesced in such treat
ment and control of said property; that there was no fraudulent or
intentional concealment or misrepresentation as to the ownership of said
property; and that a true and exact statement of the condition of the
legal title to the lot of land would not have materially affected or in
creased the risk or the insurance rate.

(2) I find that the ice plant machinery had cost over $5,000, that
the insured had had no experience with such machinery, and that the
estimate of the value of the same was made by the engineer in charge
of its erection, after going over it with· the agents of the respective in
surance companies, and that the insured had no experience in making
out applications for, or dealing with insurance of this kind, and that
the matter was left largely, almost entirely, with the agents of the
respective companies, and with the erecting engineer, and that there
was no intentional misrepresentation Or concealment as to the value
of the ice plant building and machinery; and I find that the value of
the machinery was $5,000, of the engine and boilers $750, and of the
stock of ammonia and salt $150.

(3) I find: that the insurance policies were issued May 14, 1902, and
that the agents of the respective insurance companies had been on the
premises insured and had personally inspected and examined the same;
that ice plants when operated at all are necessarily operated con
tinuously day and night, and that the·operation of this plant was
first begun some time in June, 1902, and was suspended in the autumn,
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several months before the fire which occurred in December, and that
just prior flo the fire the machinery was overhauled with the view of
resuming operations; that shortly after its operation was suspended
Schmidt personally notified J. H. Walker, the senior member of the
insurance firm of J. H. Walker & Company, which had written the
several insurance policies, that it had ceased operation; that the ice
plant building is located within less than two feet of the steam laundry
plant, then owned by Schmidt, and that the same boiler furnished
motive power to the ice plant and the steam laundry plant, and that
the same was within about 100 feet of the dwelling house occupied
by Schmidt; that in October 1902 the same insurance agents who had
written the policies on the ice plant wrote a number of policies on the
adjoining buildings and were upon the premises and personally in
spected the same; that from the circumstances they must have seen
and known at that time that the ice plant was not being operated.

( 4) I find that the insured offered the proofs of loss shown in the
exhibits, and that the attorneys for the insured requested the companies
to advise them if the same were not sufficient and instruct them as to
what further proofs, if any, were required, and that in the several
actions at law brought on the policies each of said companies denied
all liability under the same; that at the request of the insurance com
panies Schmidt presented himself for and submitted to an examination,
which examination was had after he had assigned his interest in the
policies to Nora Martin SchmiClt, and I do not find any competent,
satisfactory, or sufficient evidence to warrant the finding that the in
sured property was burned by Dunn on the procurement of Nora Mar
tin Schmidt, or that she or F. Schmidt knew of the origin of the fire.

( G) I find that the damage to the building was $GOO; that the
machinery was a total loss, except as to the item of salvage amounting
to about $300, and that the total damage to the machinery, pumps, etc.,
for which the insurance companies are liable was $i,700; that the
damage to the boilers, connections, etc., was about $50, and the loss
on the ammonia and salt was about $100. The total damage by fire
covered by the insurance policies sued on herein amounts to $6,000,
and the same should be apportioned among and paid by the respective
insurance companies.

A decree in accordance with this opinion will be entered.

THE TAMPICO.

(District Court, N. D. California. Fehruary 16, 1!J07.)

No. 13,560.

1. SHIPPING"":CONTRACT LIMITIlXG LIABILITy-HARTER ACT.
Section 1 of the Harter act (Act Feb. 13, IS!);). c. W:I, 27 Stat. 445 [D.

S. Compo St. 1901, p. 2946]), which provides that any clause of a bill of
lading or ship)lin~ receipt for the trnnsportation of merchandise or prop
erty from or between ports of the United States and foreign ports, where
by the veSSel owner, master, or agent shall be relieved from liability for
loss or damage arising fr0m negligence, de., "shalI be nulI and void and
of no effect." applies to any shipment "from ports of the United States,"

151 F.-44
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wbether t6 a foreign or domestic port, and Is broad enoug1;do rendervold
a clause of a bill of lading by which the shipper waives allY lien upon
the vessel for 'any breach thereof, where it is attempted to Set up such
clause asa defense to a libel in' rem to recover for loss or damage to
cargo arising from negligence of the carrier.

[Ed. Note.-Limitatlon of owner's liability, see note to The Longfellow,
45 C. C. A. 387.]

2. SAME-'VAIVER OF LIEN FOR DAMAGE TO CARGO-VALIDITY.
Such a provision of a bill of lading is void, independently of statute,

as against public policy, in that it would deprive the shipper in advance
of one of the remedies given him by the law for a breach of the contract

3. SAME-SUIT TO RECOVER FOR DAMAGE TO CARGO-NoTICE OF CLAIM.
Where a bill of lading provides that notice of any claim for loss or

damage to the property must be given to the carrier within a stated time
after delivery, the failure to give such notice is a matter of defense in a·
suit to recover for such loss or damage, and performance of the require
ment need not be alleged in the libel.

In Admiralty. On exceptions to libel.
Bigelow & Cashman and Andros & Hengstler, for libelant.
Smith & Pringle, for claimant.

DE HAVEN, District Judge. This is an action in rem against the
steamship Tampico to recover $2,600 as damages for the loss of 400
packages of powder, shipped by libelants on that steamer at Seattle
in the state of \Vashington, for carriage to Solomon, Alaska. The
libel alleges that, owing to the negligence and default of the master,
owners, servants, and agents of the steamer "in the stowage, custody,
and care of said merchandise, .the said merchandise was totally lost
on the said voyage." The bill of lading under which the shipment
was made, as shown by the libel, contains the following clauses:

"It is agreed that no lien shall attach to any of the vessels employed in
the performance of this contract for any breach thereof, but such lien is
hereby expressly waived."

"And it is expressly stipulated and agreed that in case any claim shall
arise against the carrier from any loss or damage, such claim shall be pre
fPl'red in writing to the agent of the carrier at the port of destination within
ten days after the landing or delivery thereof. And in case such claim, what
ever it may be, shall not be preferred within the time and at the place here
inbefore designated, such loss or damage shall be deemed to be waived, and
the carrier Shall be discharged therefrom."

The claimant has filed exceptions to the libel, the first of which is
to the effect that it does not state a cause of action against the Tampico,
because it appears therefrom that by the terms of the bill of lading-,
it was agreed between the libelants and claimant "that no lien shall
attach to any of the vessels employed in the performance of thi~ con
tract for any breach thereof, but such lien is hereby expressly waived."

1. In reply to this exception, the libelants insist that the stipulation
referred to cannot be enforced, first, because it is forbidden by sec
tion 1 of the act of Congress, commonly known as the "Harter Act"
(Act Feb. 13, 1893, c. 105, 27 Stat. 445 [D. S. Camp. St. 1901, p.
2946]); and, secondly, because independently of that statute, it is
contrary to public policy, and therefore void. In my opinion the
libelants are right in both of these contentions. Section 1 of the act of
Congress, above referred to as the "Harter Act," is as follows:
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"It shall not be lawful for the manager, agent, master, or owner of any
vessel transporting merchandise or property from or between ports of the
United States and foreign ports to insert in any bill of lading or shipping
document any clause, covenant, or agreement whereby it, he, 01' they sliall be
relieved from liability for loss or damage arising from negligence, fault, or
failure in proper loading, stowage, custody, care, or proper delivery of any and
all lawful merchandise or property committed to its or their charge. Any
ancI all words or clauses of such import inserted in bills of lading or shipping
receipts shall be null and void and of no effect."

It has been said this section is only applicable to vessels engaged in
foreign commerce (The E. A. Shores [D. C.] 73 Fed. 344), and, if
so, it would not affect the particular agreement now under considera
tion, as the goods of libelant were to be carried by the Tampico from
one domestic port to another; but, as construed by the Supreme Court
in Knott v. Botany Mills, 179 U. S. 69, 21 Sup. Ct. 30,45 L. Ed. 90,
the section applies to "any vessel transporting merchandise or property
fr0111 ports of the United States, or between ports of the United States
and foreign ports," and it was further said in that case:

"The words, 'from ports of the United States,' would by themselves be suf
ficient to cover all voyages which began here whether they end in a domestic
or in a foreign port."

It is, however, further argued upon the part of the claimant that
the section only applies to agreements whereby the owner or master
of a vessel stipulates for a release of personal liability for negligence
in the stowage, care, or proper delivery of cargo, and does not for
bid a contract such as this, where the parties simply agree that the
shipper's lien upon the vessel for breach of the contract of carriage
is waived; but it seems very clear to me that the section is broad
elNugh, and was intended, to declare that any agreement that the
vessel shall be relieved from liability for damages arising from neg
ligence in the proper custody and care of all lawful merchandise or
property delivered to it for carriage shall be null and void. The libel
alleges that the damages claimed arose from negligence in the proper
custody and care of the merchandise shipped by libelants, and as, by
the terms of the statute referred to, the agreement by which the owners
of the vessel undertook to relieve the vessel from liability for such
damages is "null and void and of no effect," it follows that such
agreement does not constitute a defense to this action.

2. If, however, it should be conceded that the stipulation is not
forbidden by the statute referred to, the concession would not help
the claimant; for, independently of any positive law forbidding it,
such an agreement. is void, because opposed to public policy. It under
took in express terms to waive the maritime lien which attaches to
a vessel for the satisfaction of damages which the shipper may sus
tain in the event of a breach of the contract of carriage; and there can
be no doubt that, if valid, it was a waiver upon the part of the libel
ants of the right to proceed in rem against the vessel for the recovery
of the damages claimed by them in this action, because, unless there
is a lien or charge against the vessel for such damages, the action in
rem will not lie. Willard v. Dorr, 3 Mason, 91, Fed. Cas. No. 17,679;
Boone v. The Hornet, Crabbe, 426,Fed. Cas. No. 1,640; The Mayurka,
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2 Curt. 72, Fed. Cas. No. 1,175. In the case of The Mayurka, 'just
cited, Mr ] ustice Curtis said:

"I consider a proceeding in rem in tbe admiralty to be a proceeding to give
effect to a maritime lien arising ex contractu, or quasi ex contractu, or ex
delicto, or quasi ex delicto, and that such a lien must always exist to form
the base of such proceeding. 'rhis is very clearly, and, I think, accurately,
stated by Lord Chief ,Justice Jarvis, in the case of }!armer v. Hell, 22 Eng.
Law & Eq. 72, dceidcd by the Privy Council in 1852: 'A maritime lien is
the foundation of all pro('cedings in rem, a pro('css to make perfect a right
incboate, from the moment the lien attaches; and, whilst it must be admitted
that where such a lien exists a proceeding in rem may be had, it will be
found to be equally true that in all cases where a proceeding in rem is the
proper course there a maritime lien exists, to be carried into effect by legal
process.' "

It is urged by claimants that it was competent for libelants to thus
waive their right to proceed in rem against the vessel by waiving the
maritime lien, that the personal liability of the owner remains, and that
the stipulation is one which concerns only the contracting parties,
and is the same in principle as contracts releasing the carrier from
his common-law liability as an insurer of goods intrusted to him, and
exempting him from all losses not occasioned by the negligence of
himself or his servants, or those prescribing the time within which
notice of the claim for damage shall be given in order to fix his liability,
etc., which have been sustained by the courts as not against public
policy. But there is a great difference between such agreements and
the one under consideration here. This does not prescribe the extent
of the obligation assumed by the carrier in respect to the goods re
ceived for transportation, or fix a time within which notice of loss or
damage shall be given, but is in effect a waiver in advance of one of
the remedies which the law gives for a breach of the carrier's obliga
tion, and it is this feature which is contrar)" to public policy. It is
true that a court should not, except in a clear case, declare a
contract to be void as against public policy, when such contract is not
against good morals nor forbidden by statute. Estate of Garcelon, 101
Cal. 570, 38 Pac. 414, 32 L. R. A. 595, 43 Am. St. Rep. 131. But the
present is not one in which the invalidity of the contract on that ground
is at all doubtful. The law gives two remedies in a court of adlniralty
for the breach of a contract for the carriage of goods by sea-the act' on
in rem against the vessel and an action in personam against the carrier
-either one or both of which the shipper has the right to pursue until
he has obtained full satisfaction. The Zenobia, Abb. Adm. 48, Fcc!.
Cas. No. 18,208; The]. F. Warner (D. C.) 22 Fed. 342; The }lonte
A. (D. C.) 12 Fed. 331. Now, as before stated, the stipulation pre
sented here is in effect an agreement made in advance of any right
of action that the shipper will not invoke the jurisdiction of a court
of admiralty by an action in rem against the vessel if there should be
a breach of the contract. This is so, because the maritime lien which
the agreement attempts to waive is nothinfY more than a right given
by the admiralty law to bring a direct action against the vessel for
breach of the contract. Hughes on Admr. p. 88. But parties are not
at liberty when entering into a contract, and as part of it, to agree that,
in case of its breach, only one particular remedy shall be pursued, when
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the iaw upon considerations of public policy gives more than one.
The remedy which a party is entitled to take for breach of contract is
given by law, and cannot be set aside by an agreement made before
the cause of action has accrued; and whether the stipulation be one to
oust the courts of all jurisdiction by an agreement to pursue a remedy
different from that afforded in the ordinary course of judicial proceed
ings, as in Guaranty Trust Co. v. Green Cove Railroad, 139 U. S.
137, 11 Sup. Ct. 512, 35 L. Ed. 11G, and Trott v. City Ins. Co., 1
Cliff, 439, Fed. Cas. Ko. 14,189, or whether it be one binding a party
not to bring an action for breach of the contract, in certain courts
having jurisdiction, as in Insurance Co. v. ::\{orse, 20 \Vall. 445, 22
L. Eel. 3Go, and Prince S. S. Co. v. Lehman (D. C.) 39 Fed. 704,
5 L. R. A. 4G4, or requiring the action to be brought in a particular
county, as in Nute v. Hamilton Mutual Ins. Co., 6 Gray (:.vJass.)
174, or whether, as in this case, the stipulation attempts to bind the
shipper not to invoke the jurisdiction of a court of admiralty by an ac
tion in rem, it is void. The case last cited (Nute v. Hamilton Insur
ance Co., 6 Gray [.I\Iass.] 174) was an action brought upon a policy
of insurance, which provided, in effect, that the directors of the in
surance company should after receiving notice of loss determine the
amount, if any, for which the company was liable, and that, if not sat
isfied with their action, the assured might "within four months after
such determination, but not after that time, bring an action at law
against the company for the loss claimed, which action should be
brought at the proper court in the county of Essex." The action was
commenced within the time allowed in one of the courts of the countv
of Suffolk. It was claimed by the defendant that, as the action w~s
not brought within the time iimited in some court in the county of
Essex, the action could not be maintained; but it was held that the
provision which in effect provided that the action should only be brought
in the county of Essex was invalid. The opinion of the court \vas
delivered by Chief Justice Shaw, who, after referring to many stipu
lations which may be properly embodied in a contract, llsed the fol
lowing language, which is in point upon the question here presented:

"Suppose it were stipulated in an ordinary contract that in cause of breach
no action shall be brou~ht, or that the party in default shall he liable in
equity only, and not at law. or the reverse; that in any snit to be commenced no
property shall be attached on mesne process or seized on execution for tllP
satisfaction of a judgment, or that thE' party shall never be liable to arrest;
* * * that, when sued on the contract. the defendant will not plea-d the
statute of limitations. or a discharge in insolvency; and many othE'r~ might
be enumerated-is it llot obvious that although in a certain sense these are
ri~hts or privilE'ges which the party, in the proper time and place, may give
or waive. yet a compliance with them cannot be annexed to the contract,
cannot be taken notice of and enforced by the court or tribunal before which
the remedy is sought. and cannot therE'fore be relied on by way of defense to
the suit brought on the breach of such contract?"

There does not appear to be any difference in principle between a
contract waiving the right to attach property in an action for breach of
the contract and a provision in a maritime contract like that now before
the cburt, whereby the shipper in advance waives the lien which is given
by the admiralty law for his security, and thereby waives the right to
proceed in rem against the vessel. In each there is an attempt to de-
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prive the party entitled thereto of a remedy prescribed by law for the
breach of the contract, and both are equally void.

3.. The claimant also excepts to the libel, because it fails to show that
the notice of loss was given within the time required by the bill of 1ad
ing.It is sufficient answer to this to say that it is not shown by the
libel that such notice was not given, and, this being so, if there was a
failure to give the notice required, that is matter of defense, which
can only be presented by answer. Westcott v. Fargo, 61 N. Y. 544,
19 Am. Rep. 300.

The exceptions are overruled.

MICHIE v. NEW YORK, N. II. & H. R. CO.

(Circuit Court, D. Massachusetts. FebruarJ" 26, 1907.)

No. 162.

1. CONSTITUTIONAL LAW-STATUTES-DETERMINATION OF CONSTITUTIONALITY
DUTY OF 'j'RIAL COURT.

A court of first instance may properly decline to hold an act of Congress
unconstitutional, unless in: a clear case, and leave the question to an ap
pellate court.

[Ed. Note.-For eases in point, see Cent. Dig. vol. 10, Constitutional Law,
§ 42.]

2. CARRIERS-INTERSTATE COMMERCE ACT-SCOPE.
The provisions of Interstate Commerce Act Feb. 4, 1887,c. 104, §§ 1,

3, 24 Stat. 379, 380 [D. S. Compo St. HJOl, pp. 3154, 3155], requiring rates
for the transportation and for the "receiving, delivering, storage or hand
ling" of propertJ" by an interst.nte carrier to be reasonable, and prohibit
ing discrimination, are sufficiently broad to cover demurrage charges.

3. SAME-DEMURRAGE-REASONABLENESS OF CHARGE•
.A demurrage charge of $1 per day for the time a car loaded with hay

remains standing on the tracks of a railroad company before being un
loaded, after the first 96 hours, deducting holidays, Sundays, and rainy
days, held not unreasonable.

4. SAME-DlscRunNATION.
A demurrage or "car service" charge, made by an Interstate railroad

company for the time during which cars loaded with hay are left stand
ing on its tracks at a suburban station in Boston after the expiration of
the. time given for unloading. Is not discriminative within the meaning of
Interstate Commerce Act li'eb. 4, 1887, c. 104, § 3, 24 Stat. 380 [D. S.
Compo St. 1901, p. 3155], because at. South Boston, which is the terminal
of the road in the city, a hay shed is provided Into which hay Is un
loaded at the request of a consignee to the extent of its capacity, and
where it is .stored at a somewhat less rate, the cb,arge being the same at
the two places where hay is left in the car.

At Law.
Hill, Bangs, Barlow & Homans, for plaintiff.
Choate, Hall & Stewart, for defendant.

LOWELL, Circuit Judge. This is a suit brought under sections
1 and 3 of the Interstate Commerce Act of February 4, 1887, C. 104,
24 Stat. 379, 380 [D. S. Compo St. 1901, pp. 3154, 3155], to recover
damages alleged to have been sustained by its violation.

'l'he plaintiff isa dealer in hay at Forest Hills, a suburban station
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within the city limits of Boston. At Forest Hills the defendant
allows hay to remain in the freight cars without charge for 96 hours
after its receipt, Sundays, holidays, and rainy days excluded; there is
a charge of $1 a car for each succeeding day or part thereof. 'this
charge is that made generally throughout New England, and is less
than the charge made in some other parts of the United States. The
defendant objects that the statute does not apply to a charge of this
sort, and that, if it does apply, it is unconstitutional. The phrase
of the statute, "delivering, storage or handling," is broad enough to
include demurrage. 'While every court, however limited its juris
diction, must regard the Constitution as the supreme law of the land,
and so must disregard every statute which contravenes it, yet I conceive
that a court of first instance may properly hesitate before enforcing its
own interpretation of the Constitution as against that given by Con
gress. Save in a clear case of congressional error, the avoidance of
the statute may well be left to an appellate court. I decline to hold the
statute unconstitutional in its application to the case at bar.

In the first count of his declaration, the plaintiff alleges that the
charge for the storage or handling hay at Forest Hills is unreasonable:
First, because the defendant pays to other railroads for the use of their
cars but 25 cents a day. As between railroads, the charge is made
exclusively for the use of the car, while the defendant's charge to the
plaintiff is made also for the use of the tracks. Moreover, one railroad
can retain the car of another at the 20-cent rate for only 30 days,
and after that time must pay a dollar a day for its use. Within this
period of 30 days is included all time occupied in transportation, with
out any deduction. How much. if anything, the defendant actually
paid to other roads for the use of their cars while it charged the plain
tiff for car service, does not appear. Second, because at South Boston
and Charlestown the charge is less than at Forest fElls. This dif
ference, which will be dealt with later, even if it be objectionable as a
discrimination in favor of South Boston and Charlestown, yet, under
the peculiar circumstances of the case, affords no substantial evidence
that the charge made at Forest Hills is intrinsically unreasonable.
Third, because a less rate is charged on grain intended for exportation.
The tendency of this evidence is not sufficient to establish the unrea
sonableness of the charge here in question. The rate charged by the
defendant has been held reasonable in several cases: Miller v. Mans
field, 112 Mass. 260; Miller v. Georgia R. R. Co., 88 Ga. 563, 15
S. E. 316, 18 L. R. A. 323, 30 Am. St. Rep. 170; Kentucky Wagon
Mfg. Co. v. Ohio & M. Ry. Co., 98 Ky. 152, 32 S. W. 595, 36 L. R.
A. 850,56 Am. St. Rep. 326; Schumacher v. C. & N. West. Ry. Co.,
207 Ill. 199, 69 N. E. 825; Norfolk & Western R. R. Co. v. Adams,
90 Va. 393, 18 S. E. 673,22 L. R. A. 530,44 Am. St. Rep. 916; Penn.
R. R. Co. v. Midvale Steel Co., 201 Pa. 624, 51 Atl. 313, 88 Am. St.
Rep. 836. The plaintiff has not made out his case on the first count.

The second count is based upon the third section of the act, and
alleges, in substance, a discrimination in favor of South Boston, the
principal terminal station of the defendant's road in Boston. At that
place, at Forest Hills, and at all the defendant's stations, the "car
service" rate, so-called, is uniform, and is that above stated. It is
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the only rate which is collected for the delivery and storage of hay at
any of the defendant's stations except South Boston. There an al
ternative charge is made, which is called the "hay storage" rate.
The defendant has a shed for the storage of hay. If a consignee elects
to avail himself of it, the railroad will unload and store his hay there
for five days at a charge of $1; for a second period of five days $1
is charged; for a third period $1.50; for a fourth and for every sub
sequent period of five days the charge is $2. There is no allowance
for Sundays, holidays, or bad weather. The hay shed in South Boston
is too small for the defendant's business, and when it is full the de
fendant, at its option, stores hay in its cars at the "hay storage" rate.
About one-half the hay received in South Boston passes thr~ugh the
hay shed. Rather less than one quarter is ordered out by the con
signees for delivery there under the "car service" rules, or is ordered
out to some other station of the road. Something more than one
fourth of all the hay there received is stored in the cars at the "hay
storage" rate.

Practically all the charges here in question are made to compensate
the railroad for the use of its cars and tracks bevond that reasonable
period during which a railroad must allow the oCo~signee to come and
get his goods without charge. A railroad is not obliged to permit the
use of its cars for storage. It may require consignees to remove their
goods at once, but for its own profit and for public convenience the
use is permitted, and compensation therefor is exacted. The railroad
directly, and indirectly the public,are benefited by a speedy release
of cars, and their speedy return into circulation. This obvious fact is
emphasized by the conditions which now exist throughout the l7nited
States. The time allowance for delivery at Forest Hills is reasonable,
and the court has already held that the charge made for car service
there is reasonable also. The railroad is not bound to build a hay shed
at Forest Hills or at its stations generally. At its terminal in the great
city of Boston it has done so, and there it gives facilities for storage
which are not given at Forest Hills or elsewhere on the line. The
question is thus presented: Does the third section of the interstate
commerce act forbid a railroad to provide better facilities at a termi
nal, one of its most important stations, than at stations in general?

Thus put, the question answers itself. The interstate commerce act
was not intended to require that precisely the same accommodation
should be made for passenger and freight traffic at every station on
a line of railroad, irrespective of the size or importance. Detroit R.
R. v. Int. Com. Com'rs, 74 Fed. 803, 822, 21 C. C. A. 103. If the facil
ities afforded at South Boston were taken away, Forest Hills might
be benefited. It is arguable that every country village would be
benefited by such a change in the conditions of transportation as
would deny to every large city any better service than that obtained by
the. smallest village. That the defendant should build a hay shed at
everyone of its stations is out of the question. That it should permit
its cars to be used for the storage of hay on the same terms as those
now exacted for storage in its hay shed cannot properly be demanded;
and, as has been said, the destruction of its hay shed in South Boston
cannot be required, even though that could be shown to benefit one
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or more small stations upon its line by distributing among them the
traffic now concentrated in South Boston. A large city may properly
be given facilities, although they make its traffic cheaper and more
convenient than that of smaller places.

Moreover, the "hay storage" rate is not necessarily higher than the
"car service" rate. If bad weather occurs during the first four days,
the period of free delivery is extended accordingly under the car serv
ice rule; but no such allowance is made when the hay is in storage.
It follows that, if the period of detention be short, the car service rate
is lower; if it be long, the advantage is with the hay storage rate.

The plaintiff contends that, even if the defendant be permitted to
store hay in its hay shed at storage rates, it cannot use its cars for
that purpose. The defendant's hay shed is admitted to be inadequate,
and its cars are used to its financial disadvantage, and only as a make
shift. To hold that there now exists an urtjust discrimination in favor
of South Boston which would be removed by building a larger shed
there, and thus increasing the existing discrimination, would be ab
surd. No bad faith or indirect motive is alleged on the part of the
defendant, and it is immaterial that for a time "hay storage" in cars
was allowed at Forest Hills and some other stations.

At Charlestown, a station in Boston on the line of the Boston &
Maine Railroad, the hay storage rate differs from the rate at South
Boston in that 10 days' storage is given for the first dollar charged.
If the question arose between South Boston and Charlestown, and if
both were stations of the defendant, there might be an unjust discrim
ination; but Charlestown is not on the defendant's line, and the monev
there collected goes to the Boston & Maine I~ailroad, the defendan{s
competitor. The plaintiff alleges that, by reason of a car service asso
ciation, so-called, which regulates rates, the defendant is in some way
responsible for the charge at Charlestown, and that therefore a discrim
ination against Forest Hills is involved.

In answer to this it may be said, first, that the hay storage charge
at Charlestown is outside the provision of the agreement of the car
service association, which deals only with car service, strictly so-called,
and not with charges for storage; second, that, while the evidence
might show an unjust discrimination against South Boston, and in favor
of Charlestown, if both were on the same line, yet that this would not
establish a discrimination against Forest Hills, owing to the difference
of condition between Forest Hills and either South Boston or Charles
town which is referred to above. The plaintiff does not suffer by a
preference of Charlestown over South Boston.

For these reasons, there must be a judgment for the defendant.

UNITl~D S'l'ATI<JS v. DOOLEY et al.

(Circuit Court, E. D. Washington, S. D. December 13, lflOr..)

INDIA:SS~LANDS ALLOTTED IK SEVERALTY-SUIT BY l'NITED STATES TO PROTECT

TITLE.
The United States may maintain a suit to ]Jroteet the title to and pos

ses"lon of land allotted to an Indian uncleI' Act Fe/). 8, 1887, c. 119, 24
Stat. :)88, agai!1st adverse elaims arising through an attempted conveyance
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by the allottee. void under said act, which provides that the· allottee's
title shall not be alienated or incumbered for 25 years, and obligates the
United States at the expiration of that time to comey the land by pateI,t
to the allottee or his heirs, "discharged of said trust and free of all cl.wrgv
or incumbrance whatsoever."

In Equity. On demurrer to bill.
A. G. Avery, U. S. Atty.
Ira P. Englehart, for defendants Dooley and Mullins.

WHITSON, District Judge. The complainant brings this suit, not
only in its Own behalf, but in that of the defendant Susan Swasey
as well, by bill of complaint, the allegations of which, in so far as they
need be noticed here, are as follows:

The defendant Susan Swasey, formerly Susan Stone, is a Yakima
Indian, and an allottee of land upon the Yakima Indian Reservation,
where she now resides. On the 10th day of December, 190,1, she
executed and delivered to the defendants Dooley and IVlullins an instru
ment in the form of a warranty deed, which purports to sell and con
vey to said defendants a certain portion of her allotment on said reser
vation, which deed is duly recorded in the auditor's office of Yakima
county, where said land is situate. The defendants Dooley and Mullins
have taken possession of said land and are now occupying and using
the same under an assertion of ownership, and have platted the same
as a townsite, and are leasing and disposing of, and attempting to lease
and dispose of, portions thereof, and are about to, by purported leases
and deeds of conveyance executed by them, further lease and sell
said premises or portions thereof, to the end that a town may be built
upon and occupy the same. Prior to the 10th day of December, 1904,
said Susan Swasey, in compliance with the act of February 28, 1891,
c. 383 (26 Stat. 'i'!J4) , under the terms, regulations, and conditions
prescribed by the Secretary of the Interior, executed leases to divers
persons by the terms of which they were respectively, for a considera
tion and compensation to be paid to her, permitted to occupy a portion
of said land embraced in the deed made by her to the defendants Dooley
and .:Vlullins. That it is the desire of the said Susan Swasey and the
complainant, as her guardian, to further lease said premises or portions
thereof. The defendants Doolev and IV1 ullins have notified the tenants
of said premises holding lease's authorized by the Secretary of the
Interior that they are the owners of the said lands and premises, and
that the rent therefor must hereafter be paid to them, and if said
rents are not so paid, both as to present and future rents, said tenants
must vacate the premises. That the execution, delivery, and recording
of said deed cast a cloud upon the title and rights of complainant and
of the said Susan Swasey in and to said lands and premises, whereby
said al10ttee and the complainant are prevented from securing tenants
for said premises. That said defendants, so claiming title through
said deed, threaten to and will, unless restrained, lease and convey, or
attempt to lease and convey, said lands and premises, and parts or
parcels thereof, to divers other persons, to be occupied as a town,
which will compel the complainant to bring a multiplicity of suits and
proceedings in order to protect said allotment and the complainant's
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and the said allottee's right and title thereto, and will greatly em
barrass the complainant in carrying out the trust imposed upon it
by the provisions of the acts of Congress in respect to Indian allot
ments, as well as prevent the said allottee from being protected in the
uSe and occupancy of her said allotment, the title to which is clouded
by the S;1id deeds, conveyances, and leases made by her to defendants,
which are alleged to be void. Complainant prays that the deed so made
by said allottee be declared void and set aside. That it be adjudged
that the defendants Dooley and Mullins have no right, title, interest, or
estate in and to the said lands and premises or any part thereof. That
the title of the complainant be held good and valid, subject only to said
allotment, and that the said defendants be enjoined and restrained
from occupying said premises, or any part thereof, and from asserting
any claim whatsoever thereto adverse to complainant or to the said
allottee, which is, supplemented by a prayer for general relief.

The defendants Dooley and Mullins demur to the bill for want of
equity and jurisdiction in this court. While the grounds of demurrer
are fully set out in varying form to meet, no doubt, any possible ob
jection to the sufficiency of statement, yet the point urged, and upon
which counsel relies in his brief, is that since the passage of the act
of February 8, 1887, c. 119 (24 Stat. 388), the general government
cannot maintain actions to protect the title or possession of the Indians,
and it is therefore to this sole point that attention will be directed.

[t has been strenuously and ably argued that it is sought by this
suit to set aside a conveyance with which the parties are presumably
satisfied. 1'hat in the absence of any specific allegations of fraud there
ought to be no interference, and, indeed, in any event, there can be
none such as complainant seeks, because the allottee, in accepting land
under the law providing for allotments, thereby became a citizen of
the United States and is no longer a ward of the government, but is
entitled to all the rights, privileges, and immunities of other citizens
under the provisions of section 6 of the act which entitles her to the
benefits and renders her subject to the laws of the state, both civil and
criminal. The contention that the relation of guardian and ward
exists between the complainant and the allottee cannot be sustained,
for the statute terminated that relation, at least in so far as it affects
her personal acts and political status as an Indian. Such was the
holding in the Matter of Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 L.
Ed. 848. The argument that the same relation exists between the
government and the Indians since as before the passag'e of the act
was answered by Mr. Justice Brewer in delivering the opinion of the
court, as follows:

"But the logic of this argument implies that the United States can never
release itself from the obligation of guardianship; that, so long as an individ
ual is an Indian by descent, Congress, although it may have granted all the
rights and privileges of national and therefore state citizenship, the bene-fits
and burdens of the laws of the state, may at any time repudiate this action
and reassume its guardianship, and prevent the Indian from enjoying the ben
efit of the laws of the state, and release him from obligations of obedience
thereto. Can it be that, because one has Indian and only Indian blood in his
veins, he is to be forever one of a special class over whom the general gov
ernment may in its discretion assume the rights of guardian~hip which it has
once abandoned, and this whether the state or the Individual himself con·
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sents'! We think· the reach to which this argument goes demonstrates th,at It
is unsound."

The right to maintain the suit must therefore rest upon other
grounds than that of the relation of guardian and ward, but it does not
follow that because such status has been abolished that the government
is remediless. The authority rests upon another well-defined principle.
The complainant is still vested with the legal title to the land, which,
to quote from the act, it holds-
"in trust for the sole use and benefit of the Indian to whom such allotment
shall have been made, or in case of his decease, of his heirs according to the
laws of the state or territory where such land is located. And tIlat at tIle
expiration of said period the United States will convey the same by patent
to said Indian or his heirs as aforesaid, in fee, discharged of said trust and
free of all charge or incumbrance whatsoever."

Continuing the discussion in the Heft Case, the court took notice
of the contention that, because Congress had reserved the title of the
Indian lands, the right to exercise control over the Indians themselves
in a manner analogous to guardianship of the person was still retained
as incidental to the title so reserved. And the distinction between that
contention and the right to maintain a suit of this character was very
clearly pointed out, as will appear from the following quotation:

"But it is said that the government has provided that the Indians' title shall
not be alienated or incumbered for twenty-five years, and has also stipulated
that the grant of citizenship shall not deprive the Indian of his interest in
tribal or other property, but these are mere property rights and do not afff'<'t
the civil or political status of the allottees. In United States v. lUckert, 188
U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532, we sustained the right of the gov
ernment to protect the lands thus allotted and patented from any incmu
brance of state taxation. Undoubtedly an allottee can enforce his right to an
interest in the tribal or other property (for that right is expressly granted),
and equally clear is it that Congress may enforce and protect any condition
which it attaches to any of its grants. This it may do by appropriate pro
ceedings in either a national or a state court. But the fact that property is
held subject to a condition against alienation does not affect the civil or polit
ical status of the holder of the title. Many a tract of land is conveyed with
conditions subsequent. A minor may not alienate his lands; and the proper
tribunal may at the instance of the rightful party enforce all restraints upon
alienation."

This authoritative construction gives full justification for seeking
the relief prayed for. The Supreme Court emphasizes the right to
this remedy by referring with approval to United States v. Rickert,
supra, where the suit was sustained because the acts complained of
constituted a clond upon the title, as they do in this case. A con
veyance to the demurring defendants and their possession under the
conveyance, and conveyances and leases by them to divers persons
for the purpose of building up a town upon the allotted land, would
enable those in possession to claim under color of title, and embarrass
the government in the performance of its undertaking to convey the
title unincumbered. Section.5 of the act provides that at the expira
tion of 25 years "the United States will convey the same by patent
to said Indian, or his heirs as aforesaid, in fee, discharged of said trust,
and free of all charge or encumbrance whatsoever." In order that
this might be done, Congress fortified the provision by making any
attempt at alienation void, in this specific language:
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"And if any conveyance shall be made of the lands set apart and allotted
as herein provided, or any contract made touching the same, before the expira
tion of the time above mentioned, such conveyance or contract shall be abso
lutely null and void."

Protection of the obligation to carry out in an unhampered manner
the undertaking to lease the land and account for the proceeds, as pro
vided by the act of February 28, 1891, c. 383 (26 Stat. 794), and ulti
mately to convey the fee free from incumbrances, is the purpose of
this suit. This object cannot be defeated by any act of the allottee,
and one holding by such a tenure cannot nullify the express limitation
which prohibits a conveyance, or any contract concerning the interest
created by the preliminary patent; and the position that the construc
tion placed by the Supreme Court upon the legislation providing for
allotments has established a different rule is untenable. The authority
of United States v. Gardner, 133 Fed. 285, 66 C. C. A. 663, which
adopted the construction relied upon by the government here, has not,
as argued by counsel, been in any way shaken or overturned. On
the contrary, the rule there announced was in effect adhered to in the
later case of Nat'onal Bank of Commerce v. Anderson (C. C. A.) 147
Fed. 87; and United States v. Thurston County, Nebraska, 143 Fed.
287, 74 C. C. A. 425, holding a like view, was cited with approval.

Demurrer overruled.

In re RIGGSBEE.

(District Court, E. D. North Carolina. January 21, 1907.)

CONTE"IPT-FEDERAL COURTS-AcTS PUNISHABLE AS CONTEMPTS.
As restricted by Rev. St. § 725 [D. S. Compo St. 1901, p. 583], a f{'deral

court is without power to punish for cont{'mpt a person not an officer of
the court nor a suitor therein on a rule which charges him only with using
or attempting to use its process to obstruct the administration of justice
in a state court.

[Ed Note.-For cases in point, see Cent. Dig. vol. 10, Contempt, §§ 23-
26, 9[l-103.]

On Rule for Contempt.
Harry Skinner, for the United States.
Pou & Fuller, for defendant.

Pl.;RNELL, District Judge. The court is asked to attach respondent
for contempt on the ground that he has committed a contempt of this
court in unlawfully using and abusing the process of this court to ob
struct the administration of justice in the superior court of Durham
countv, N. C., and on motion of the United States attornev a rule to
show 'cause was issued; the cause having been heard on th~ pleadings
at the regular December term, and the further hearing continued to
the adjourned term in January. To this rule respondent has answered,
first by plea:

"(1) That, even if he had attempted an act the effect of which would be to
obstruct the administration of justice in the superior court of Durham county,
North Carolina, the said act would not be a contempt of this court, and that



102 151 FEbERAL REPORTER.

this court would nofhate 'juristlietion under the laws enacted by the Congress
<of the United States to punish for such alleged. oJIense."

Second by deml1rrer:
"(2) Respt;llldent demurs to the sufflciency of the rule, and alleges that upon

its face the said rule does not set out facts or circumstances which would con
stitute a contempt of this court, and that, there being no allegation that the
allp.ged oJIense was committed within the presence, verge, or view of the court,
and there being no allegation that respondent was an officer of this court, or
that he had r,efused to obey any injunction, writ, or process of this court, there
are no facts or circumstances for which this honorable court lllay punish re
spondent as for a contempt."

Third by answer:
"(3) With the reservation aforesaid of all rights, and without waiving any

rights or consenting to jurisdiction, respondent alleges that it is not true that
he has abused or used the process of this court to obstruct the administration
of justice in the superior court of Durham county, North Carolina."

This pleading is duly verified and certified in due form by three firms
and one individual attorney, all reputable members of the profession.
Suppose the allegations made are true, which respondent denies under
oath, and considering the matter purely as a question of law, do the al
legations in the application or the rule, taking them to be true, consti
tute a contempt of this court? "Butting in" to cases, is simply inter
meddling- with other people's business, exceedingly bad manners, but
does not constitute a contempt of court.

Contempts of court, as are all other offenses cognizable by this court,
are statutory, and, being penal, the rule is the statutes are to be strictly
construed. Section 725, Rev. St. [D. S. Compo St. 1901, p. 583], is
erroneously supposed by some to be the only statute on the subject;
but in this section, or the proviso therein, Congress sought to limit the
manner in which the power of the courts, which, as said by the Supreme
Court, is inherent in all courts, may punish for contempt, as follows:

"Provided that such power to punish for contempt shall not be construed to
'extend to any cases except the misbehavior of any person in their presence or
so near thereto as to obstruct the administration of justice, the misbehavior
'of any of the officers of said courts in their ollicial transactions or the disobe
'dience or resistance of any such officer or by any party, juror, witness or other
person to any lawful writ, process, order, rule, decree or command of said
court."

Riggsbee was not an officer or a suitor in the court. His attorneys
were officers, but the attorneys are not before the court. The rule as
to attorneys and officers is even stronger than as to suitors or citizens
who are not suitors. An attorney who collects money for his client and
refuses to pay it over is liable to be attached for contempt. If he has,
'Counter acts or claims for his services, the courts will leave the matter
to be settled in the usual way, but may disbar him for misconduct. Ex
parte Robinson, 19 Wall. (D. S.) 506,22 L. Ed. 205. Why? Because
he is an officer of the court. Rule" of this district is based on the de
cisions of the higher courts, and supported by authorities it is not neces
sary to quote:

"Rule 7. If any attorney shaH be guilty of any dishonest practice, or shall
-commit any willful contempt of the court, and shall not make due submission
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and amends therefor to' the satisfaction of the court, he shall be dismissed
from the bar, or otherwise punished, as the court may deem just."

Courts of justice have an inherent power to punish all persons for
contempt of their rules and orders, for disobedience of their process,
and for disturbing them in their proceedings. Bouvier, and authorities
cited, English and American.

It is said that it belongs exclusively to the court offended to judge
of contempt and what amounts to a contempt (State v. Matthew's, 37
N. H. 450), and no other court or judge can or ought to undertake
in a collateral way to question or review an adjudication of contempt
made by another competent jurisdiction. Authorities in Bouvier, 352.
But it is now held that a court of superior jurisdiction may review on a
matter of contempt on appeal, but not on habeas corpus. Jordan v.
State, 14 Tex. 436. Such review is on appeal. A party guilty of a con
tempt is not entitled to a jury trial, and his sentence is not reviewable
by habeas corpus. Interstate Com. Com. v. Brimson, 15'1 D. S. 447,
489, 14 Sup. Ct. 1125, 38 L. Ed. 1047; D. S. v. Pridgeon, 153 D. S.
48, 14 Sup. Ct. 746, 38 L. Eel. 631; In re Debs, 158 U. S. 5G4, GOO,
15 Sup. Ct. 900, 39 L. Ed. 1092.

Courts of the United States have power to punish by fine and im
prisonment, at their discretion, misbehavior in their presence or so near
thereto as to obstruct the administration of justice, although the offense
is also punishable by indictment under section 3399, Rev. St. [D. S.
Camp. St. 1901, p. 2223]. Under section 725 the court, when in ses
sion, is present in every part of the place set apart for its use and for
the use of jurors, witnesses, and officers, and misbehavior in any part
of such place is misbehavior in its presence. In re Savin. 131 D. S.
2G7, 9 Sup. Ct. 699, 33 L. Ed. 150. The court has power to punish
summarily offenses mentioned in section '725. The respondent, who
was charged with attempting or endeavoring by improper means to
compel a witness in the District Court from testifying, was punishable
only by indictment. The honored justice who delivered the opinion
of the court says:

"Although the word 'summary' was for some rem'on not repeated in the reo
visal, which invests the courts of the United States with power to lJunish by
fine and imprisonment at the discretion of the court contempts of their au
thority in certain cases defined in section 725, we do not doubt the powpr
to 11roceed summarily for contempt in those cases. It was in effect so adjudged
in Ex parte '.rerry, 128 U. S. 289, 9 Sup. Ct. 77, 32 I,. gd. 4(7). And, further,
where the contempt is committed under the eye or within the view of the
court, it may proceed upon its own knowledge of the fac1:s and punish the
offender without further proof, and without issue or trial in any form. Ex
parte Terry, 128 U. S. 289, 309, 9 Sup. Ct. 77. 32 L J;d. ·105. Whereas, in cases
of misbehavior, of which the judge cannot have such personal knowledge and
is informed thereof only by the confession of the party or by the testimony un
der oath of others, the proper praetice is by rule or other process to require
the o'ffender to appear and show cause why he should not be punished. 4 Bl.
Com. 286. But this difference in procedure does not affect the question as to
whether particular acts do not, within the meaning of the statute, constitute
misbehavior in the presence of the court,"

When an attempt is made by affidavit on which a motion is founded
to confer jurisdiction to which the court is not entitled, it is a gross
contempt of court, for which all concerned are liable to penal punish-
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ment (Justice Campbell, in Eberly v. Moore, 24 How. [u. S.] 147,
16 L. Ed. 612), because the attorney making the motion was an officer
of the court, and the affidavit not true,' but calculated and intended to
mislead the court.

Punishments for contempt of court have two aspects, namely: (1)
To vindicate the dignity of the court from disrespect shown to it or its
orders. (2) To compel the performance of some order or decree. In
re Chiles, 22 Wall. (U. S.) 157,22 L. Ed. 819. In quoting with approval
this decision, the Supreme Court, speaking by Mr. Justice Harlan, in
Ex parte Terry, 128 U. S. 310, 9 Sup. Ct. 81 (32 L. Ed. 405), says:

"It was competent for the Circuit Court, immediately upon the commis
sion in its presence of the contempt, * • * to proceed upon its own knowl
edge of the facts and punish the offender, without further proof and without
issue or trial in any form. It was not bound to hear any explanation of his
motives, if it was satisfied-and we must conclusively presume, from the
record before us. that it was satisfied-from what occurred under its own eye
and within its hearing, that the ends of justice demanded immediate action,
and that no explanation could mitigate his offense or disprove the fact that
he had committed such contempt of its authority and dignity as deserved in
stant punishment. \Vhether the facts justified such punishment was for that
court to determine under its solemn responsibility to do lustice and to main
tain its own dignity and authority."

I have been unable to find any decision or rule upon which to hold
respondent has been guilty of a contempt of this court, and after a care
ful investigation of the law and authorities bearing upon the questions
of law presented by respondent's plea and demurrer to the rule, the
court entertaining the views expressed in the foregoing opinion, it is
deemed unnecessary to make further investigation as to the facts; hence
the rule is discharged, as is respondent from further appearance in
answer to the rule.

THE EVA D. ROSE.

(District Court, E. D. North Carolina. February 8, 1907.)

1. SIIIPPING--CONTRACT OF AFFREIGHTMENT-EvIDENCE.
In the absence of a charter party, the bills of lading delivered to the

shipper are taken as the best evidence of the contract of c'ari·iage.
2. SAME-NONDELIVERY OF CARGO-LIEN.

The going agTound of a vessel is not, ipso facto, negligence which gives
a lien in admiralty on the vessel for nondelivery of cargo in accordance
with the contract.

3. SAME-\VAIVER.
\Vhere a vessel went aground not far from a port of delivery, consignees.

who received cargo where she lay, thereby waived a delivery in strict com
pliance with the contract.

4. SEAMEN-LIEN FOR \VAGES.
\Vhere seamen intervene with claims for wages In a suit In rem against

the vessel, a court of admiralty will adjudge their rights on such Inter
vention, regardless of the merits or disposition made of the original libel.

In Admiralty. Suit in rem for nondelivery of cargo.
D. L. Ward and A. D. Ward, for libelant.
W. D. Mclver, for respondent.
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PURNELL, District Judge. Under a verbal contract with Mathorn
& Hooper, of Baltimore, the master of the schooner Eva D. Rose agreed
to carry about half a cargo of merchandise from Baltimore and Nor
folk to Vandemere and Stonewall, N. C., for $140. In entering Bay
river the schooner ran aground, stuck fast. The captain went ashore
and 'phoned from a country store to some of the consignees at Van
demere. Several came down the river and aboard the schooner.
These consignees wanted to take their goods off on lighters and small
boats. The master demanded their bills of lading, which were not pro
duced. He then demanded receipts for such goods as were taken off
his vessel. The master and consignees chaffered for some time, when
it was agreed $40 should be taken from the freight money in satis
faction for the bagging jettisoned, and the balance of the freight was
paid. The master continually and repeatedly asked for the bills of
lading, which were not produced. Respondent would have had no
right to deliver the cargo to a stranger, and took great risk in deliver
ing to anyone except the consignee. The Thames, 14 \Vall. 98, 20
L. Ed. 804. Threats of libel were made, and under the circumstances
the master of the vessel became confused, when it appeared to him
advantage was being taken of him, a stranger, in strange waters, try
ing to do what he conceived to be right. Being unable to make any
satisfactory settlement or concession, when the cargo was mostly dis
charged as before stated and his vessel floated, he put to sea, saying
he would take the remaining part of the cargo back to the consignors
in Baltimore, and was going outside because of a threat and fear his ship
would be libeled if he attempted to return the way he came, through
the canals. Claimants commenced claim and delivery proceedings in
the state court, and then secured a libel in rem, engaged the Revenue
Cutter Boutwell, and overhauled the schooner at Ocracoke Inlet,
where she had again gone aground, and took her back to New Bern,
N. C. This is a laconic but fair statement of facts which are proved
from the record and the depositions taken by consent. The commis
sioner was not directed or authorized to find the facts, though that
is the usual practice, because the proctors, at whose instance the refer
ence was made, objected and only asked for an order to take and report
the testimony. Questions of fact were discussed at the hearing which
do not seem to be germane or important. The testimony is volu
minous, and, as briefed by counsel, covers 24 closely typewritten pages.
Pending the case, seamen intervened for unpaid wages. Three in
number, E. C. \Varren, master, and bailee of the schooner Eva D.
Rose, answered admitting some of the allegations of the libel, and
denying others, such as the negligence charged in getting aground.

There was no charter party, but the affreightment contract was paid.
In the absence of a charter party, the bill of lading delivered to the
shipper is taken as the best evidence of the contract, or as a substi
tute for a reguhrIy drawn charter party. The Thames, 14 Wall.
98, 20 L. Ed. 804.

Going aground is not, ipso facto, negligence, which, under any
statute or rule in admiralty cited or found, gives to parties having
freight aboard a lien on a vessel. There is no claim for salvage, and
was none. The vessel was never in extremis, or even danger of

151 F.-45
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wreck, and no claim of this nature was set out or made. The libel
is in rem. Liens ·in admiralty are stricti juris. But the Supreme Court
seems, in the case cited above, in reThe Thames, to have allowed a
libel in rem for damage to cargo, or wrongful delivery to a party not
named in the bill of lading, but claiming as assignee thereof. But
much of the cargo was delivered at Mawl Point when the vessel was
aground, received by consignees, and this must be taken as a waiver
of a strict compliance with the contract to deliver at Vandemere or
Stonewall. Libelants had an appropriate remedy, claim and d_elivery
of personal property, in the state courts. The goods were within the
jurisdiction of the state courts, and, according to papers sent up in
the record, such proceedings were actually commenced, but abandoned,
and the aid of this court in admiralty invoked by a libel in rem.

The state law gives no lien on the vessel under the state of facts as
they exist in this case, and the court has been cited to no United
States statute, but the claim is based on a failure to comply with the
charter party or affreightment contract. The seamen intervened for
their wages, and, under admiralty rule 13, they can maintain a libel
in rem against the ship, and the master of the vessel sets up a claim
for demurrage. Under the strict rules of pleading in civil courts
these, intervening petitions would depend on the libel; but seamen
being special wards of the admiralty, and the court being more liberal
in dealing especially with seamen, its rules of pleading are to be li~er

ally construed, and, in dealing with sailor's rights, will retain their
interpleader, if it has merit, and adjudge their rights as upon an
original libel. Their claims are not disputed, hence a decree will be
entered allowing their claims for wages, as filed, and their cost. The
claims for seamen's wages are the highest rank of maritime liens, adher
ing to the last plank of a ship, ranking all other contract claims of the
same relative duties. The Virgo (D. C.) 46 Fed. 294.

The vessel was not a common carrier, but strictly a bailee. There
was no written charter party, and the bills of lading, which might be
taken as a substitute for a charter party, are on different blanks, some
of the Baltimore Steam Packet Company, and some of the Atlantic
Coast Line Railroad Company, necessarily containing in the fine print
provisions applicable to either and from which no definite contract can
be evolved. The master was entering waters with which he was not
familiar, and claims to have been steering according to the United
States sailing rules. It is in evidence that Bay river at this point is
about two miles wide, with an abundance of water for a schooner of
the draft of the Eva D. Rose; that a buoy or beacon had been recently
changed at or near Mawl Point, where the Rose grounded, which
had not been noted in the sailing rules. For this the court is furnished
no evidence, except such as appears in the testimony of the witnesses.
The latest sailing rules, which the master claims to have been follow
ing, are not produced. In re The Chattahoochee, 173 U. S. 550, 19
Sup. Ct. 495 (43 L. Ed. 801), the Supreme Court says, speaking
through Mr. Justice Brown, considering the question of changes:

"Rut libelants insist in this connection that the act of February, 1893, known
as the 'Harter Act,' has modified the previous existing relations between the
vessel and her cargo, and has an important bearing upon this branch of the
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case. By the thir-d section of that act, the owner- of a seawor-thy vessel (and
in the absence of pr-oof to the contr-ary, a vessel will be presum'ed to be sea
worthy) is no longer responsible to the cargo for damage or loss resulting
fr-om error-s in navigation."

Since the hearing, a paper writing has been filed, a kind of stipula
tion, an agreement, or receipt for goods aboard the vessel, releasing the
marshal. This paper writing, whatever it may be called, is signed
and sealed by six of the consignees and the master, and seems to be
an abandonment of all claims, except for cost and some goods claimed to
be short, which shortage the master denies. Since the filing of this
paper, the case presented is more than ever confused and rendered more
difficult to· ascertain the contentions or rights of the parties. The
receipt of goods at Mawl Point, and receipt in full for such goods, was
a waiver of the obligation on the part of the consignee of such goods
to have the voyage completed to Vandemere and the goods delivered
there. The agreement as to the bagging jettisoned and the reduction
of the freight merely seems to have been a satisfaction of all claims
on this score, and at the time was so intended. It must be taken
and given the effect intended at the time the agreement was made and
entered into; there being no allegation sufficient to avoid this purpose
of the action of the parties. The only claims then remaining under
the original libel are as to that part of the cargo left on the vessel (there
is nothing there now), the shortage on the bills of lading, of which
there is no definite satisfactory proof, and the claims for seamen's
wages. The latter must be allowed. The others are disallowed for
want of satisfactory proof.

I t is therefore ordered, adj udged, and decreed that the libel herein
be dismissed, and each party pay his own cost, except as to the in
tervening libels of the three seamen, which are allowed with their
costs, to be paid by respondent and the vessd, or the proceeds of a sale
thereof. The claim for demurrage is disallowed.

HUKT v. O'CO;\,NOR.

(Circuit Court, W. D. Pennsylvania. February 20, 1D07.)

Ko.19.

ACCOUNT-EQUITABLE JurHSDICTION-ADEQl:ATE RE~!EDY AT LAW.
A bill for an accounting which alleges that complainant contruetecl with

a railroad company to do certain construction work, that he sublet It por
tion of the same to defendant, who was to receive the same prices paid by
the company therefor, less J0 pel' cent., that after a portion of the work
had been done complainant, at defendant's request, took full charge and
superintendence of the work under the subcontract, and In doing the same
made payments on behalf of defendant, does not state a case within the
cognizance of a federal court of equity, it appearing from such allegations
that complainant has a plain, adequate, and complete remedy at law, since
the amount due the defendant under his contract is ascertainable from the
records of the railroad company, and the amounts advanced by complain
ant are presumably within his own knowledge.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 1. Account, §§ 62
70.]
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.., In Equity. On demurrer to bill.

Arthur Fording, for complainant.
M. J. Hosack, for respondent.

EWING, District Judge. The plaintiff's bill alleges a contract taken
by himself and one William Kenefick originally, and subsequently the
rights thereof were entirely vested in the plaintiff, for the performance
of certain work for the Pittsburgh, Carnegie & Western Railway Com
pany, the portion thereof involved in this action being what is known
as section 19 of said road; and that, on the 14th of November, 1902,
the plaintiff made a subcontract with the defendant whereby the defend
ant undertook and agreed to "excavate and remove the material from
the west end approach of a certain tunnel to be built on said section 19,
and to do such work for your orator's contract price specified in the
said railroad company's contract, less 10 per cent., all such work to be
done in accordance with the plaintiff's said contract with the railroad
company"; that the defendant having undertaken said work his prog
ress therein was too slow to be satisfactory and to comply with the re
quirements of the principal contract and of the subcontract, in con
sequence whereof the plaintiff furnished the defendant with materials
and supplies at the defendant's request to aid in the more rapid prose
cution of the work; and that on May 28, 1903, the plaintiff and the
defendant agreed that the plaintiff "should assume for the said defend
ant the superintendence and management of the said work and thereby
bring it to completion for the defendant," and further expressly agreed
that if the plaintiff should find it expedient to advance money in the
course of such work for payment of accounts or claims against the said
defendant the plaintiff should be entitled to charge such payments
against the defendant's account under the said subcontract of Novem
ber 14, 1902; that the plaintiff thereupon did assume the superintend
ence and management of the said undertaking and work of the defend
ant, and diligently and economically prosecuted the same to completion;
that in the course of the said work the neglect of the defendant to
furnish supplies, materials, and money for the payment of wages often
made it necessary for the plaintiff either to advance his own funds for
such purposes, or to allow the said work to be neglected; that it like
wise became necessary for the plaintiff to advance money to creditors
of said O'Connor on account of bills and accounts outstanding in order
to protect the said work from interference; that, during the course of
the said work so done for the defendant, the plaintiff paid all such
necessary expenses for materials, supplies, equipment, wages, and sala
ries as were necessary for the prosecution of the said work and were
not provided for by the defendant; and that the accounts of the ,.aid
work and of payments on account thereof, and all expenses incurred
by the plaintiff in connection therewith, and of payments and expenses
by said O'Connor on account thereof, are long and intricate and are
still open and unsettled, and that they cannot be taken except in a court
of equity, and that the plaintiff has no adequate remedy at law; and
that the defendant had begun and is prosecuting an action at law
against the plairitiff and said Kenefick, as alleged copartners, for the
recovery of the sum of $9,010.67, which he alleges to be the balance or
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sum of money coming to him in respect to the said transaction.
vVherefore the plaintiff pravs that the defendant may be required to ap
pear and answer (but not under oath) and make a true discovery and
disclosure of and concerning all and singular the transactions and mat
ters aforesaid, and that an account may be taken, by and under the di
rection and decree of the court, of all dealings and transactions between
the plaintiff and the defendant, and that the balance found due upon
the settlement of said accounts be paid.

To this bill the defendant has filed a demurrer: First, that the bill
shows no ground for equitable relief; second, that it shows simply a
relation of debtor and creditor; and third, that there is no necessity
shown for any discovery, because the bill sets forth that the plaintiff
furnished the defendant with material and supplies and assumed the
superintendence and management of said undertaking and work of the
defendant, and diligently and economically prosecuted the same to com
pletion, thus exhibiting his knowledge of the transaction between him
self and the defendant.

A careful examination of the bill discloses no grounds for equitable
relief beyond the allegations that the accounts between the plaintiff
and defendant are long and intricate and still open and unsettled, that
the said accounts cannot be properly taken except in a court of equity,
and that the plaintiff has no adequate remedy at law. The contract be
tween the plaintiff and the railway company is not shown, so that we
cannot ascertain its character nor learn regarding the amount of the
materials excavated and removed and the price to be paid therefor.
But it is assumed that it was one of the ordinary contracts of that char
acter for the construction of railroad work, and that it merely specified
what was to be paid for various kinds of work, and how the amount
of the labor performed should be ascertained; so that there should be
really no difficulty in ascertaining upon the ground, and certainly from
the railway company's archives, exactly the amount of work that was
done at the point in question, the character of it, and the compensation
for the same. The railway company's engineer no doubt had super
vision of this work, and made the estimates and returns to the com
pany upon which payment was made under the contract. These esti
mates, we know, are ordinarily taken at stated periods, so that there
should be no difficulty in ascertaining the amount of the work that had
been accomplished by the defendant between the date of his contract,
November 14, 1902, and the date on which the plaintiff took charge
thereof, May 28, 1903. From that date, May 28, 1903, according to
the plaintiff's own allegations, he had entire charge and management of
the work, and all the accounts thereof are evidently in his possession.
vVhat payments were made by the defendant on account of expenses
does not appear to be a matter of any moment at all in the determina
tion of this case, because his compensation is based on the railway
company's contract, and all that is necessary for the elucidation of the
case is an account of the work done by O'Connor prior to May 28,
1903, ,vhich, as stated, the railway company can evidently furnish, and
the amount expended by the plaintiff for the completion of that con
tract subsequent to that date, a full account of which must be in his
own possession. Gnder these circumstances, I can see no reason what-
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ever why a plain, adequate, and complete remedy may not be had at
law, not any reason for the intervention oJ equity. Section 723 of the
Revised Statutes of the United States [U. S. Compo St. 1901, p. 583]
expressly declares that "suits in equity shall not be sustained in either
of the CQurts of the United States in any case where a plain, adequate
and complete remedy may be had at law."

So, in view of the opinion above expressed as to the case exhibited
in the bill, and by reason of the provisions of the section above quoted,
the demurrer is sustained.

Ex parte BROWN.

(Circuit Court, D. Massachusetts. March 1, 1907.)

No. 230.

CRIMINAL LAW-FELONIES AND MISDEMEANORS-MASSACHUSETTS STATUTE.
Rev. Laws Mass. C. 215, § 1, provides that any crime punishable by death

or' by imprisonment in the State Prison is a felony, and that all other
crimes are misdemeanors. "'''hen such statute was enacted the state had
but one state prison, in which both men and women were confined, but
subsequently it established a women's prison, and provided by statute that
women convicted of offenses for which they. would previously have been
sent to the state prison should thereafter be sentenced to th.. women's
prison. and also that women convicted of lesser offenses punishable by lm
prisomnent in a jail or house of correction might be sentenced to such
women's prison. Held, that the latter class of offenses were not thereby
made felonies, but that so far as relates to women the grade of the of
fense was no longer determined by the place of imprisonment to which
they might be sentenced. but rather by the place in which a man guilty of
the same offense would be confined.

[Ed. l'\ote.-For cases in point, see Cent. Dig. vol. 14, Criminal Law,
§§ 29--31.]

At Law. On petition for writ of habeas corpus.
P. H. Kelley, for petitioner.
John S. Richardson, for the Commonwealth of Massachusetts.

LOWELL, Circuit Judge. The petitioner has applied for a writ
of habeas corpus to release her from confinement in the house of cor
rection of Suffolk county. These are the facts: Complaint was made
against her in the municipal court of the city of Boston for keeping a
house of ill fame. Rev. Laws Mass. C. 212, § 19. To this complaint
she pleaded not guilty. She was tried without a jury and found
guilty, and was sentenced to six months imprisonment in the House
of Correction. From the judgment of the municipal court she ap
pealed to the superior court, and the complaint against her was entered
there. In that court she entered a motion to quash the complaint;
she was called to come into that court, made default, was arrested,
committed to jail, brought before the court, and sentenced to the
House of Correction for a year. She contends that the crime for
which she is undergoing a punishment is, by the laws of Massachusetts,
a felony, for 'which she cannot be punished except upon indictment
found by a grand jury. Her argument that the crime charged against
her is a felony is substantially as follows:
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Rev. Laws Mass. c. 215, § 1, provides that any crime punishable by
death or by imprisonment in the State Prison is a felony, and that all
other crimes are misdemeanors. The \Vomen's Prison at Sherborn
was established for the separate confinement of female prisoners, and
those women who, before its establishment, would have been sentenced
to the State Prison in Charlestown, are now sentenced to Sherborn.
Hence the 'Women's Prison is a state prison, and those sentenced
to it are felons by the definition of the statute. The petitioner might
have been sentenced to Sherborn as punishment for the crime charged
in the complaint against her. Hence it follows that she was charged
with a felony, and her conviction and imprisonment without an indict
ment were illegal.

But while all female felons, speaking generally, are sentenced to
Sherborn, it does not follow that all those sentenced there are felons.
A comparison of Rev. Laws, c. 223, § 1, which establishes the State
Prison in Charlestown, with section 28, which establishes the Women's
Prison, exhibits as much ditIerence as resemblance. Compare section
20, which establishes the Concord Reformatory. That the offense of
which the petitioner was convicted is a misdemeanor and not a
felony was decided in Commonwealth v. Smith, 138 Mass. 489. There,
indeed, the defendant was a man, but it is inconceivable that the same
offense should be a misdemeanor or a felony according to the sex of
the offender.

The answer to the petitioner's argument is therefore obvious. \Vhile
men and women guilty of the same offenses were punished in the same
prisons, the Legislature made the prison the test of the felony. A
separate prison was thereafter established for women. To it could be
sentenced not only a female felon, but also a female misdemeanant,
"a female who is convicted of a crime which is punishable by im
prisonment in a jailor house of correction." Rev. Laws, c. 220, § 15.
So far as women are concerned, the place of imprisonment is no longer
the test of felony, but rather the place in which a man guilty of the
same offense would be confined.

This appears so plainly from a reading of the statutes that the court
need not consider if the petitioner should not have been put to her
writ of error, althoug;1 her imprisonment had appeared illegal. Reid
v. Jones, 187 U. S. 153, .23 Sup, Ct. 89,47 L. Ed. 116.

The petitioner alleges other defects in the proceedings, but they were
not argued.

Petition for writ of habeas corpus denied.

In re GRIVE.

(Distric-t Court, D. Connecticut. February 28, 1907.)

No. 1,658.

BAKKRUPTCy-TRAXSFER OF PROPERTY BY BANKRUPT-UNPAID CHECK.

l:nder Gen. St. 1902, § 4359, which provides that "a check of itself
does not operate as an assignment of any part of the funds to the credit
of the drawer with the bank, and the bank is not liable to the holder,
unle8S and until it accepts or certifies the check," tlJe IJaj'ee of a check
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drawn against a sufficient deposit and presented two days before the
filing of a petition in bankruptcy by the drawer, but which was not paid
nor accepted by the bank because of rumors that such proceedings were
contemplated, acquired no claim against the bank nor lien upon the
fund, nor did a statement by the bank that it would take advice and pay
the check if it could amount to an acceptance, where it subsequently re
fused to aceept or pay it

In Bankruptcy. On certificate from referee.

De Forest & Klein, for claimants.
Beers & Foster, for trustee.

PLATT, District Judge. The facts upon which the order directing
the Bridgeport Company to pay over to the trustee all funds on de
posit with it in the name of the bankrupt at the date of adjudication
(which was April 19, 1906) was based are as follows:

"(1) On April 12, 1906, the bankrupt, Grive, was indebted to the claimants
Doherty and Freeman in the SUll! of ::;470, for which alllount he gave tllem his
check upon the Bridgeport 'rrust Company bearing date of that day.

"(2) At the time tile cbeck was preoented to the trust company tor paymeut
on April 17, 1906, the trust COlllpany stated that they had read in the news
paper that Grive was going into bankruptcy, and that they would take advice
thereon and would pay the check if they COUld. Subsequently said trust com
pany declined to pay the check.

"(8) At the time of the presentation of the check for payment, Grive had not
filed a petition in bankruptcy, and had funds on deposit with the trust com
pany in excess of the amount of the check, and the trust company would have
paid the check except for the rumor of bankruptcy proceedings."

Section 4359, Gen. St. 1902, provides that:
"A check of itself does not operate as an assignment of any part of the funds

to the credit of the drawer with the bank, and the bank is not liable to the
holder, unless and until it aceepts or certifies the cheel~."

Indeed, the law was substantially so before the statute was enacted.
No preference being suggested, the only question arising is whether,

under the facts set forth, without more, it is possible to find that
the trust company accepted the check. Counsel for claimants say that
the facts show a "conditional acceptance." It is plainly a condition
precedent, however, viz., that they "would take advice thereon and
would pay the check if they could"-things to be done in the future,
and prior to acceptance and payment.

It is insisted that, because it was the legal duty of the trust com
pany to pay the check on the 17th, it is to be presumed that they dis
covered their duty before the 19th, but the condition was a broader
one; they were to "take advice," and it is not found as a fact that they
did take advice, or did discover their duty, or did act thereon after
discovery; on the contrary, it is distinctly found that "subsequently"
they "declined to pay the check." To my mind, the duty of the
trust company on the l~'th is immaterial. The motives of the officer
who refused the payment seem equally immaterial. The plain fact
remains that there was no recognition of an immediate obligation to
pay the check, and therefor it was not accepted, and no right of ac
110n accrued on behalf of the payees against the trust company.
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This is a sad case, and appeals with unusual force to the conscience
of the court, but the stubborn facts compel the mind to sustain the
ruling below.

The order is affirmed.

BRODHEAD v. QUARRYVILLE NAT. BA"NK.

(Circuit Court, E. D. Pennsylvania. February 21, 1907.)

No. 76.

COURTS-F'EDERAL COlJRTS-PROGEDURE-EQUITABLE SET-OFF IN ACTION AT
LAW.

In an action at law in a felIeral court by the receiver of an insolvent
corporation against a bank to recover a lIeposit standing to the credit
of the corporation on the books of the bank at the time of plaintiff's ap
pointment, the defendant cannot set off tile amount of notes held by it,
signed by of!ieers of the eor[Joration indivi!lually, although sueh notes were
discounted for the benefit of the corporation and the deposit sued for is
solely the proceeds of such discount, the claim of the bank against the
corpomtion being purely ef]uitable anel such as cannot in any event be
set off in an action at law in a federal court.

[Ed. ::\ote.--TI'or cases in point, see Cent. Dig. vol. 13, Courts, § 913.]

At Law. On motion by defendant for judgment notwithstanding
the verdict.

R. Stuart Smith and Morgan & Lewis, for plaintiff.
W. U. Hensel, for defendant.

J. B. McPHERSON, District Judge. This is a suit by the re
ceiver of the John Shields Construction Company against the Quarry
ville National Bank to recover $3,766.67, being the balance on deposit
in the bank to the credit of the construction company on December
30, 1905, the date when the receiver was appointed. The facts were
not in dispute, and each party asked ior binding instructions, where
upon a verdict was directed for the plaintiff, the court reserving the
questions raised by the points that were submitted for charge, and
reserving also the usual question whether there was any evidence
to go to the jury in support of the plaintiff's claim. One of the pleas
filed by the bank was set-off, and under this plea it sought to have
a certificate in its favor, in accordance with the Pennsylvania practice,
for the difference between the amount on deposit to the credit of the
construction company and the amount due at the time the receiver
was appointed upon two unpaid notes, which it averred to be in effect
obligations of the construction company to the bank.

Briefly, the facts are as follows: The construction company was
doing certain work in the neighborhood of Quarryville, and desired
to obtain a line of credit with the bank to the amount of $12,000. The
capital of the bank, however, was only $60,000, and, as a national bank
is iorbidden to lend more than 10 per cent. of its capital to one person,
the following device was adopted to evade this prohibition. John
Shields, one of the principal stockholders of the construction company,
made a note for $6,000, which was indorsed by John Carter, an officer
of the company, and Carter made a second note for the same amount,
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which was indorsed by Shields. Both notes, in this condition,- were
then discounted by the bank, and the proceeds were placed to' the
credit of the construction company. These notes were renewed from.
time to time, and $1,000 was paid on account of one of them, so that
$11,000 was owing at the time when the receiver was appointed, al
though neither note was due at that date. The balance on deposit
to the credit of the construction company, for the recovery of which
this suit is brought, was wholly the proceeds of the last renewal. The
receiver claims it as the property of the construction company, denying
the right of the bank to retain it in part payment of the two notes
referred to, and denying also the right of the bank in any event to have
a certificate in its favor.

The contention of the bank that it should have a certificate in its
favor may be dismissed with a few words. This is an action at law
in which the plaintiff has a prima facie legal title to the money in
dispute. The bank has no legal claim whatever upon these notes
against the construction company; its right, whatever it may be, is
purely equitable, and for this reason, if for no other, the certificate
askecl for cannot be allowed. \i\Thatever the procedure may be else
,vhere, a practice of this kind cannot be followed in the federal courts,
where the line between legal and equitable rights is still so sharply
drawn that an equitable defence to a legal title is rarely, if ever,
permitted. And I think, also, that little more need be said concerning
the claim of the bank to retain the deposit in partial payment of debts
that are legally due from Shields and Carter and from them alone.
'The bank's claim against the construction company is wholly equitable.
'The company is neither maker nor indorser of these notes. They are
the legal obligations of the two individuals just named, not of the
-company, and the bank could not sue the company in the Circuit Court
at law upon them. If the company is liable to the bank because the
former has profiteu by the transaction behveen the bank and Shields
and Carter, it is liable for equitable reasons that cannot be taken into
account in this action. As is well known, equitable relief is often
:administered in Pennsylvania through common-law forms-a practice
which I am accustomed to and heartily approve-but in the federal
-courts no such practice prevails, and the old distinction between law
:and equity is maintained.

If this point of view is correct, it would be useless to discuss the
conflicting decisions in this state and elsewhere that have dealt with
the right of a bank to set off debts (whether due or not due) owing
to it by an insolvent depositor against the claim of his representative
to recover the deposit. No decision is in point that has merely con
sidered the question whether a claim to a legal set-off by a bank may
beset up against a legal claim by the insolvent's representative to a de
posit, and I have discovered no case in which a situation like that
now before me has been passed upon by a federal court.

The motion for judgment notwithstanding the verdict is refused.
Judgment may be entered for the plaintiff on the verdict.
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UNITED STATES v. LAM JUNG SING.

(District Court, W. D. New York. March 19, 1907.)

ALIENS-CHINESE EXOLUSION-EvIDENCE OF :;\'ATIVITY.
Evidence considered in a proceeding for the deportation of a Chinese

person, and held not sufficient to sustain his claim that he was born In the
United States.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 2, Aliens, § 84.]

Hamilton 'vVard, for appellant.
Donald Bain, for the United States.

HAZEL, District Judge. At the first hearing before the United
States commissioner at the close of the government's case, the de
fendant, a Chinese person, made application for leave to take testimony
by commission or dedimus potestatem in the city of Chicago, for the
purpose of proving that he was a citizen of the United States. The
commissioner decided that he had no jurisdiction to issue such com
mission or direct that such testimonv be taken de bene esse. There
upon counsel for the government requested the defendant to be sworn,
but on advice of counsel defendant refused to be sworn. Thereupon
the commissioner entered an order of deportation to China. An ap
peal was taken to the District Court, and, depositions de bene esse
having been taken in the meantime, the court directed a rehearing
before the commissioner upon the additional evidence presented.
Thereafter the commissioner upon the whole case again made an order
of deportation, from which order this appeal was duly taken.

From a reading of the evidence I find that it does not sufficiently
establish the birth of the defendant in this country. The defendant
claims that by virtue of his birth in the United States he is a citizen
thereof, and consequently does not belong to the excluded classes of
Chinese persons. He speaks English, and Upon his arrest stated to
two witnesses (government officials, one a Chinese interpreter) that
he had never before been in the United States, and that he was born in
China. After the depositions were returned, and upon the hearing
before the commissioner, the defendant gave testimony claiming that
he was born of Chinese parents in the City of Oakland, Ca1., about
32 years ago; that when he was 21 years of age he engaged in business
as a merchant at ~o. 309 Clark street, Chicago, Ill.; that his father
had sent him $1,000 to purchase an interest in the Wing Wah Lung
Company, but after 20 years he went to San Francisco, later to Oak
land, and then to Portland. \Vhat became of his business interests
in Chicago does not appear. He also testified that about 2 or 3 years
ago he took up his residence in Victoria, Canada, subsequently going
to Toronto, and after the expiration of 2 or 3 months came to the
village of Ft. Erie, Canada, across the Niagara river from Buffalo. He
paid in Hamilton, Canada, the sum of $140 to an unknown person to
be brought into the United States, and he claims that the ticket agents
at Hamilton and at Ft. Erie had refused to sell him a ticket to the
United States, even though he informed them that he had a right to
enter this country and that he was a citizen thereof. The ticket
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agents, or either of them, were not sworn to corroborate the claim o£
citizenship, although it is quite probable that such testimony could
have been produced, if it existed. Ah Daw, a Chinese person residing
in Chicago, testified that he has known the defendant since he was
about a month old, about 30 or 32 years ago; that he first saw him
at Oakland, in the Sun Wah house; that he knew the defendant's father
and mother; and that the latter was his sister. The depositions of
two white witnesses were taken at Chicago, both testifying that they
had known the defendant when he was engaged in business at No.
309 Clark street. A photograph of defendant being shown them,
they claimed to be able to state that it was in the years 1899 or 1900
that they first became acquainted with the defendant, although they
admit they only saw him occasionally.

Giving full credit to this testimony it, nevertheless, cannot be re
garded as corroborative of the defendant's assertion that he was born
in the United States. Of course, such testimony tends to establish
that the defendant once lived in Chicago; but it 'can hardly be given
much weight upon the subject of his place of birth. It does not, for
instance, overcome the presumption that arises from the defendant's
omission to claim at the time of his detention that he was born in the
United States and his declination to pennit the United States attorney
to interrogate him at the hearing before the commissioner in relation
to his claim to citizenship. His failure to claim citizenship at the time
of his apprehension discredits his later claim. I see no reason for
disbelieving the testimony of the government inspector and inter
preter, who substantially testified that the defendant stated to them
at the time of his arrest that he was barn in China, province of Quong
Tong, Sun Huey district, and had never before been in the United
States, but that he had lived in Canada about 17 years, and to the
witnesses Bowman and Edson, to whom he is claimed to have stated,
immediately after his arrest, that he had lived in Victoria the pre
ceding 17 years. The burden of proof was upon the defendant to
establish by affirmative proof to the satisfaction of the court that he
was entitled to remain in the United States. Lee Joe Yen v. United
States (C. C. A.) 148 Fed. G82. Having failed to maintain this
burden, I am not inclined to overthrow the conclusions of the com
missioner.

The judgment of deportation is affirmed.

In re ADAMO.

(District Court, E. D. New "tork. February 9, 1907.)

BANKRUPTCy-COMPROMISE OF SUIT BY TRUSTEE.
A trustee in banl,ruptcy will not be authorized to compromise and settle

a suit brought by the bankrupt in a state court without the consent of the
bankrupt's attorney in such suit who has a lien on any judgment recovered
for his services.

In Bankruptcy. On report of referee.
Linus A. Gould, for bankrupt.
Fredk. \Y". Sparks, for trustee.
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CHATFIELD, District Judge. The bankrupt, Angelo Adamo,
was a builder, and the principal part of his estate in bankruptcy con
sists of a claim against one Clara Mann for the sum of $1,714.50.
This claim is represented by a mechanic's lien, now under process
of foreclosure, with Mr. Robert E. Knowles, of 15 ·Wall street, New
'York, acting as attorney of record for the plaintiff. In said mechanic's
lien suit, subsequent lienors, and also subcontractors, have appeared
and answered, setting up claims to the amount of $1,658.62. These
subsequent lienors claim the amounts of their liens as against the
contractor, who is the bankrupt, as well as against the owner of the
property; and the bankrupt, in turn, has raised issues disputing the
validity of these liens and the amount due thereunder. Under these
circumstances Clara Mann, the owner of the property against which
the liens are filed, asks to be allowed to compromise and settle the
subcontractors' liens for sums which they in writing have consented to
receive in satisfaction of their liens, and, in addition, to pay the dif
ference between the total amount of the subsequent liens and the
original lien filed by the bankrupt into the bankruptcy court, thus
leaving the net amount available to the unsecured claims in bank
ruptcy the same as if the bankrupt should recover the total amount
for which he was suing in the lien suit, and if the subcontractors
recover all of their claims against him.

The referee reports that in his opinion it will be well to carry
through the compromise. That recommendation would seem to be
good, so far as the position of the trustee is concerned; but inas
much as the attorney for the bankrupt, who has prosecuted the me
chanic's lien action, has an attorney's lien for services therein, and in
asmuch as the rights in that action cannot be adjudicated in the bank
ruptcy proceedings, except as the matter is brought into the bank
ruptcy court by consent, it is impossible to approve the compromise
and direct that the trustee be allowed to carry it out, unless all the
parties interested waive any particular right to litigate their claims
in the state court.

Upon the argument of the motion the bankrupt, throught his at
torney, made the claim that the subcontractors' liens could be re
duced, and the lien of the bankrupt entirely substantiated, on a trial.
The result of this would be to increase the bankrupt's estate, and it
is impossible to determine upon this motion whether more than the
net sum of $55 would come into the hands of the trustee after the pay
ment of costs and disbursements. The trustee may now be the prop
er person to decide as to the prospect of a successful outcome of
the mechanic's lien litigation, and the report of the referee, approving
the compromise, is sufficient to satisfy the court as to the propriety of
the trustee's position. At the time of making the motion, however,
the attorney who had instituted the mechanic's lien foreclosure action
had some rights in forcing that issue to an adjudication in the state
conrt. Since the argument of the motion, a written consent by the
plaintiff's attorney in the lien action to accept a stated sum in satis
faction of any lien which he may have on the proceeds of that ac
tion has been submitted and ordered filed with the motion papers.
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The attorney for the trustee consents to the payment of this amount,
and therefore the motion to approve the referee's report and for an
order allowing the compromise will be granted.

The order should provide that the trustee, at the time. of releasing
the lien of the bankrupt, and receiving the net sum to go to the bank
rupt's estate, obtain a certificate of satisfaction of the mechanics'
liens of the subcontractors, and receipts in full for all claims of both
the subcontractors and the attorney for the bankrupt. These receipts
will be filed as a part of this proceeding.

RAMSDEN v. KNOvVLES.

(Circuit Court, D. Massachusetts. April 27, 1906.)

No. 134.

1. CORPORATIONS-LIABILITY OF STOCKHOLDERS-REPEAL OF STATUTE.
The repeal of Compo Laws Kan. 1885, c. 23, art. 5, § 44, which gave

creditors of a corporation a right of action against stockholders to recover
their debts, by Acts 1898, p. 36, C. 10, § 17, did not affect the right of ac
tion against stockholders which accrued prior to the repeal.

[:Eld. Note.-For cases in point, see Cent. Dig. vol. 12, Corporations, §
1013.]

2. LIMITATION OF ACTIONS-EFFECT OF BAR-BAR OF DEBT AS AFFECTING HE
OURITy-,CORPOUATIO NS-STOCKIIOLDEUS' LIABILITY.

Where the right of a creditor of a foreign corporation to enforce a stat
utory liability of stockholders was fixed on the dissolution of the corpora
tIon, such liability was not affected by the subsequeut extinction of the
creditor's remedy against the corporation.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 33, Limitation of Ac
tions, § 651; vol. 12, Corporations, § 1097.]

3. SAME-VVHAT LAW G6VEUNS.
Where an action was brought in a federal court of Massachusetts to en

force a statutory liability of stocl{holders in a Kansas corporation under
the laws of that state, the statute of limitations of Massachusetts, and
not that of Kansas, was applicable.

[Ed. Note....,..,-IPor·cases in point, see Cent. Dig. vol. 33, Limitation of Ac
tions, §§ 4-8, 655.]

4. SAME.
An action in the federal courts of Massachusetts to enforce a stock

holder's statutory liability for debts of a Kansas corporation is barred in
six years by Pub. St. Mass. C. 197, § 1, and is not affected by Rev. Laws,
Mass. c. 202, § t, authorizing the maintenance of certain actions wi thin 20
years.

[Ed. Note~-For cases in' point, see Cent. Dig. vol. 33, Limitation of Ac
tions, § 155; vol. 12, Corporations, .3 1084.]

5. COURTS-FEDERAL COURTS-RULES OF DECISION.
Where the Supreme Court of Kansas held that a stockholder's statutory

liability for debts arose at the time of the dissolution of the corporation,
and that the date of the maturity of the obligation was immaterial, such
decision ",ould be followed in a federal court sitting in another state in a.
suit to enforce similar liability under the Kansas statute.

[Ed. :Not~.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950,
955-957, 983.]
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Wm.Reed Bigelow,for complainant.
St~t!lon & Stetson and James R. Dunbar, for defendant.

LOWELL, Circuit Judge. This is an action at law to enforce
stockholders' liability in the Lombard Investment Company, a Kansas
corporation, pursuant to Compo Laws Kan. 1885, c. 23, art. 5, § 44.
The declaration alleges that the corporation is indebted to the plain
tiff up~n debenture bonds under seal, some of which became due
July 1, 1899, and others at earlier dates; that the defendant has
been a stockholder since 1890; that the corporation suspended business
about September 14, 1896, since which time it has carried on no busi
ness whatever; that it is insolvent ancl has no assets, and is therefore
dissolved. The defendant has answered, and the plaintiff has demurred
to several paragraphs of the answer, viz.:

(7) That the statute of Kansas above referred to was repealed by
Acts 1898, p. 36, c. 10, § 17, and is no longer in force. The demurrer
is sustained upon the authority of Kisseberth v. Prescctt (C. C.) 95
Fed. 357. The defendant's suggestion, that some of the bJnds may
have been issued since the repealing statute, contradicts the date of
assignment set out in the account annexed.

(9) That the plaintiff's right of action did not accrue within three
years before the date of the writ, and is therefore barred by Compo
Laws Kan. 1885, C. 80, art. 3, § 18. The defendant admits that,
speaking generally, the Massachusetts statute of limitations controls
this action, but he urges that, inasmuch as the plaintiff could not at
this time bring suit on the bonds against the cClrporation in the courts
of Kansas, he therefore cannot bring suit against the stockholders,
whose liability is in the nature of a guaranty. But it does not follow
that the plaintiff could not now sue the corporation in Massachusetts,
and, moreover, inasmuch as the liability of the guarantor to the plain
tiff was fixed upon the dissolution of the corporation, that liabilIty is
not affected by the subsequent extinction of the plaintiff's remedy
against the principal.

(10) That the right of action did not accrue within five years before
the plaintiff's writ, and that the defendant is therefore barred by the
statute of Kansas last quoted. This defense falls with that set out in
paragraph 9.

(11) That the right of action did not accrue within six years, which
is the ordinary statutory limitation of :Ylassachusetts. The st;jtute
of Massachusetts is applicable, as has already been decided. The plain
tiff contends that the statutory liabilitv here sued upon is a liability
upon a specialty, and so is barred only by the lapse of 20 years. Rev.
Laws Mass. C. 202, § 1; Bullard v. Bell, 1 Mason, 243. 289, 2 Fed.
Cas. No. 121; Cork & Bandon Ry. V. Goode, 13 C. B. 826.

But the Massachusetts statute is not the statute of 21 Jac. I, c. 16,
which was, in substance, under consideration in the cases just cited.
It contains no mention of a "specialty." In Baker V. Atlas Bank,
'9 Mete. 182, the Supreme Court of Massachusetts decided that Rev.
St. Mass. 1836, C. 120, § 1, the remote predecessor of the Massa
chusetts statute here under consideration, differed substantially from
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the English statute, .!lnd that a suit upon a liability substantially like
the liability of this defendant was barred in six years. In Common
wealth v. Cochituate Bank, 3 Allen, 42, 46, the same court said that
Gen. St. Mass. 1860, c. 155, § 1, the next statute in the order of suc
cession, had the same meaning. The verbal changes introduced by
Pub. St. Mass. c. 197, § 1, and by the statute here in question, import
no change of meaning in this respect.

The plaintiff urges that some of the bonds did not fall due until 1899,
and so the liability did not arise until that date, which is within the
six-year term. The Supreme Court of Kansas has held that the
stockholders liability arose at the time of dissolution, and the date
of payment expressed in the bonds thus became immaterial. Brigham
v. Nathan, 62 Kan. 243, 62 Pac. 319; McHale v. Moore, 66 Kan.
267, 71 Pac. 522. The plaintiff contends that these cases, which were
decided since the dissolution of this corporation, overruled the earlier
decisions of Hoyt v. Bunker, 50 Kan. 574, 32 Pac. 126, and Cottrell
v. Manlove, 58 Kan. 405, 45 Pac. 519, and so should here be disre
garded under the rule laid down in Gelpcke v. Dubuque, 1 Wall. 175,
17 L. Ed. 520. But in the earlier cases the law is not laid down so
clearly in the plaintiff's favor that the modification, if any, introduced
by the later decisions amounts to an impairment of the plaintiff's con
tract. The demurrer to this defense must be overruled.

The twelfth article of the defendant's answer seems to state in an
other form the defense declared to be insufficient in the ninth para
graph. Demurrer to the eleventh paragraph of the answer overruled.
In other respects, the demurrer is sustained.
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RAl\ISDEN v. KNOWLES.

721

(Circuit Court of Appeals, First Cirel,.\. January 24, 1907. Rehearing
Denied l!'ebruary 9, 1907.)

ho. GGO.

1. LIMITATION OF ACTIONS-LAW GOVEHNING-ACTION IN ANOTHER JURISDIC
TION TO ENFORCF; STATUTORY RIGHT.

The exceptional rule that, where a statutory right is given subject to a
special limitation, such limitation inheres in the right and follows it into
another jurisdiction where it is sought to be enforc'ed to the exdusion of
the statute of limitations of the forum, cannot be extended to make the
general statute of limitations of the state where tue liability arose
operate extraterritorially.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 33, Limitation of Ac
tions, §§ 4-8.]

2. SAME-AcTION TO El'\FORCE STOCKUOLDER'S LIABILITy-KANSAS STATL'TE.
The statutory liability of stockholders to cr('ditors of the corporation

under Compo LlIWS Kan. 1885, c. 23, § 44, is not in the nature of a special
ty, but while statutory in origin is contractual in its natur(', and an action
to enforce it in that state is governeu by the three-year provision of the
general statute of limitations, which covers a "liability createu by stat
ute."

[Ed. Note.-For cases in point, see Cent. Dig. vol. 33, Limitation of Ac
tions, §§ 151-137.]

3. SA~IE-MASSAOIIUSETTS STATUTE.
An action brought in Massachusetts to enforce the statutory liability of

a stockholder in a Kansas corporation is governeu as to limitation by the
general Massachusetts statute of six years (Pub. St. ::IIass. 1882, c. 197,
§ 1.)

4. SAME-ACCRUAL OF CAUSE OF ACTION.
'rhe right of action of a erellitor of an insolYent corporation to recover

his dl~bt from a stoekholder, giwn by Compo Lam; Kan. 188:1. C. 23. § 44.
accrues upon the uissolution of the eor]loration as contemplated by section
40 of such statute, regardless of the date of maturity of the debt.

In Error to the Circuit Court of the United States for the District of
Massachusetts.

'William Reed Bigelow, for plaintiff in error.
James R. Dunbar (Harrison M. Davis, on brief), for defendant in

error.

Before COLT and PUTNAM, Circuit Judges, and ALDRICH,
District Judge.

ALDRICH, District Judge. In this case the plaintiff seeks in the
district of Massachusetts to recover upon Kansas stockholder liability.
The defendant was a stockholder in the Lombard Investment Company,
a Kansas corporation, and the plaintiff was a creditor holding deben
ture bonds of different series, amounting in all to something over
$100,000. The corporation suspended business in September, 1896,
and the condition of affairs. was such that the corporation is deemed
to be dissolved within the meaning of the Kansas statute (Comp. Laws
Kan. 1885, C. 23, §§ 40, 44). This proceeding is against a stockholder
upon the statutory liability, and the corporation is not joined,

151 I!'.-46
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The only questions raised relate to the statute of limitations, and the
particular questions are whether the stattitory limitation is 6 years or
20, and whether the right of. action accrued at the time of. the dissolu
tion or not until the ~oilds matured.

The plaintiffs main contention is that the contract is in the nature
of a specialty, because the liability 'is created by statute. This conten
tion, as a general proposition, finds considerable support in the English
cases, like Cork & Bandon Railway Company v. Gould, 76 Eng. Com.
Law Rep. 826, and American cases like Bullard v. Bell, 1 Mason, 243,
Fed. Cas. No. 2,121.

It would seem to be quite clear, however, that a Massachusetts lia
bility of this kind would not be a liability within the 20-year Massachu
setts limitation. If, therefore, the case can be placed upon the Massa
chusetts statute alone, as to whether it is governed by the 6-year or
the 20-year limitation, the plaintiff would have no standing, for reasons
sufficiently pointed out by Judge Lowell in respect to the Massachusetts
statutes and the local decisions. Ramsden v. Knowles (C. C.) 151
Fed. 718.

Unquestionably, the general rule is that the law of the forum controls
with respect to statutory limitations upon rights of action. \Vhether
this general rule is so broad and so conclusive as to control a situation
in which it is sought to enforce a liability, created in another state, in a
forum where a contract of its nature would be held subject to the limi
tation of six years, while in the state creating the liability it would be
accepted as a liability of such a nature as to bring it within a limitation
beyond that period, is something we need not decide, unless it shall be
determined that the liability in question was in the nature of a specialty
in the state of Kansas.

Under exceptional circumstances it is possible that the question
might be influenced by the rule which makes the law of the state where
the contract was made govern as to the nature of the contract, especial
ly in a situation where the local decisions of the place of contract would
make the contract something in the nature of a specialty and therefore
within the 20-year limitation of the state where the contract was sought
to be enforced, while the decisions of the latter would make it a con
tract not in the nature of a specialty and therefore something to be
controlled by the 6-year limitation.

This might be so because, while the general rule, as already said,
is that the statute of limitations of the forum ordinarily controls, there
are doubtless exceptional instances, as claimed, in which the statute of
limitations of the state creating liability so far inheres in the nature
of the contract that it follows the right itself into other jurisdictions
where the right is sought to be enforced. This exceptional rule seems
to be recognized by such cases as Davis v. Mills, 194 U. S. 451, 454,
24 Sup. Ct. 692,48 L. Ed. 1067, Theroux v. Northern Pacific Railroad,
64 Fed; 84, 12 C. C. A.52,and Anglo-American Land M. & A. Com
pany v; Lombard, 132 Fed. 721, 751, 68 C. C. A. 89, and is based upon
the idea that the right is one not existing at common law, but created
by a particular statute which, in connection with the creation of the
right, provides a condition or limitation as a part of the thing itself.
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And it is said in Davis v. Mills that the fact that the limitation is con
tained in the same section of the same statute is material only as bear
ing on construction.

We cannot look upon this exceptional rule as a rule which makes the
general provisions of the statute of limitations existing in the state
where the liability was created operate extraterritorially. In other
words, the effect of it would not be to carry into other territory the
general provision of the state law that time should not count if the
party be out of the state, etc. If it were so, the effect of the exception
al rule would be to wholly overthrow the general doctrine that the lex
fori governs. A statute which provides that, when a cause of action
accrues against a person who is out of the state, the period of limitation
shall not begin to run until he comes into the state, is only intended to
operate within the state of its creation, and upon such parties as are
within its jurisdiction.

It becomes necessary, however, upon the broader view, to see wheth
er under the laws of Kansas the liability in question is a liability in the
nature of a specialty, with a condition or limitation which inheres in
the thing itself.

\Ve have already said in effect that we accept the proposition that the
liability is not within the 20-year provision of the Massachusetts statute
of limitations as sufficiently established by the reasoning of Judge Lo
well in the Circuit Court, provided the Massachusetts statute is to re
main uninfluenced by something in the Kansas Constitution or statute
relating to stockholder liability, which is so far a part of the right as to
follow it extraterritorially. Now, looking at the Kansas law, we find
that the liability created by the state of Kansas, as something to attach
to the voluntary act of the stockholder, was not intended as one to
which the broad 20-year limitation should attach either locally or extra
territorially. The Kansas statute of limitations expressly provides a
limitation of three years upon a liability created by statute, other than
a forfeiture or penalty. Thus it will be seen that the purpose of Kan
sas was to place a limitation of 3 years upon statutory stockholder lia
bility rather than to extend it to 20. Quite independent of the Kansas
decisions upon this subject, it seems clear that neither the Kansas Con
sitution nor the Kansas statute intended a liability in the nature of a
specialty.

There is support for this view, in respect to statutory liability, in Car
rol v. Green, 92 U. S. 509, 514, 23 L. Ed. 738, which was a case in
volving a statute similar to the Kansas statute in respect to individual
stockholder liability, where it was said: "The implied promise of the
stockholders to fulfill its requirements was the agreement on their part,
and it was without specialty." The case of Carrol v. Green distinguish
es itself from the situation involved in Bullard v. Bell, 1 Mason, 243,
Fed. Cas. No. 2,1.21, with the significant suggestion that if Bullard v.
Bell be in conflict with the views expressed in Carrol v. Green and
the Massachusetts cases, to which reference is made, the latter were
controlled by the better reason.

Ramsden v. Gatelyet al. (C. C.) 142 Fed. 912, involved the appli
cation of the New York statute of limitations of three years to the
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Kansas stockholder liability, and there was nosug'gestion of its being a
liability in the nature of a specialty, either U1}der the laws of Kani~as

OJ" of New York.
The theory, under principles of comity, upon which stockholder lia

bility has been enforced extraterritorially, is that the liability is so far
contractual that it can be distinguished from penal statutory liability,
which is ordinarily not enforced outside of the state. It is quite unnec
essary to review the large number .of authorities explanatory of the
nature of the obligation under .stoekholder liability statutes, and it is
sufficient to say that the idea has come to be generally recognized that
liability like that in question, though statutory in its origin, is con
tractual in its nature, or at least, as expressed by Mr. Justice Field in
Company v. Railroad, 144 Mass. 341, 343, 11 N. E. 540, 58 Am. Rep.
86, the obligation imposed upon the stockholder by the statute is quasi
ex ·contractu. This being so, and as a reasonable interpretation of the
Kansas Constitution and statutes excludes the idea of a contract or a
liability in the nature ofa specialty, and includes the idea of a three
year limitation upon the liability in question, if it could be held upon
reasonable construction, which is doubtful, that any part of the Kan
sas statute of limitations attaches to the right and follows it into this
forum, it would be that part which applies itself directly to liability
created by statute, and thus the Kansas law would operate to curtail
rather than to extend the statute of limitations in this jurisdiction. It
results, therefore, that the six-year provision of the Massachusetts stat
ute of limitations is more favorable to the plaintiff's right than the limi
tation which would control the right in Kansas.

Under the view that the six-vear limitation of the Massachusetts
statute controls, it becomes neces'sary to inquire whether the plaintiff's
cause of action accrued immediately upon the suspension and insolven
cy of the corporation, or upon the event of the maturity of the bonds.
If the latter is true, the cause of action with respect to series 28 of
the bonds would have accrued within six years of the date of the writ.
Our conclusion upon this phase of the ca'se is that the right of action
accrued upon the happening of the insolvency and suspension contem
plated by section 40 of chapter 2:3 of the Compiled Laws of Kansas.
The cause of action is not primarily based upon the bonded indebted
ness nor upon its maturity. The creditor right is based upon the con
tract which results from the voluntary act of the stockholder in becom
ing a member of the corporation and in assuming the obligation which
the laws attach to such a relation. Though the right is not operative
until the happening of a certain contingency, that contingency is not the
maturity of the indebtedness, but the fact of indebtedness, insolvency,
and dissolution of the corporation.

We must accept this question as one settled upon authority. If
it were an open question, however, it would be difficult to find any sub
stantial reason for postponing the right of action in respect to stock
holder liability in a situation of conceded insolvency and dissolution
without assets. Vve are unable to see any sufficient ground for mak
ing the right of action in respect to a liability of the kind in question
await the maturity of the bonds. The policy of the law is to speedily
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wind up insolvency situations; and, if the right of action was made to
depend upon the maturity of bonds, it might be postponed 20 or 80
years, a thing not within the reasonable contemplation of the law, and
a thing not within the possible contemplation of the parties to the con
tract. An interpretation of stockholder liability which would make the
creditors' right of action against a stockholder depend upon maturity
of bonded indebtedness would in a very substantial sense defeat the
intended additional security to creditors.

It was said in Carrol v. Green, 92 U. S. 509, 511, 28 L. Ed. 738:
"According to the statute, the liability of each stockholder rose upon 'the

failure of the bank.' 'l'he liability gave at once the right to sue; and, by
necessary consequence, the period of limitation began at the sallle time."

The late cases in Kansas consider the question, and, without regard
to whether the unpaid indebtedness is matured or unmatured, make
the right of action accrue upon the happening of the event of the dis
solution contemplated by section 40 of the Kansas statute, and we find
no contrary fixed and settled doctrine in the earlier decisions of Kan
sas which would extend the plaintiff's right in this respect. :vlcHale
v. Moore, 66 Kan. 267, 270, 71 Pac. 522; Brigham v. Nathan, 62 Kan.
248, 249, 62 Pac. 319; Fox v. Bank (Kan. App.) 57 Pac. 241; Bank
v. King, 60 Kan. 783, 57 Pac. 952; Cottrell v. Manlove, 58 Kan. 405,
49 Pac. 519.

The Kansas view as to unmatured indebtedness is fully recognized
and sustained in the Eighth Circuit. See Crissey v. Morrill, 125 Fed.
878, 881, 882, 60 C. C. A. 460; Anglo-American Land :VI. & A. Com
pany v. Lombard, 132 Fed. 721, 729, no, 68 C. C. A. 89.

It was held in Whitman v. Atkinson, 130 Fed. 759, 761, 65 C. C. A.
185, in respect to a cause of action created by statute, that a judicial
construction by the highest court of the state is controlling in other ju
risdictions upon the question as to \vhen the right of action is brought
into existence. VV'e need not consider whether this is always so or not,
because we are not aware of any rule in Massachusetts applicable to a
situation like that in question which contravenes the doctrine of the
Kansas authorities.

The judgment of the Circuit Court is affirmed, and the defendant
in error recovers costs in this court.

IJAMS et al. v. ANDREWS.

(Circuit Court of Appeals, Seventh Circuit. February 11, 1907.)

No. 1,283.

JOINT AnVENTURES-QUASI COl'\TRACTS-REPAYMENT OF MONEY.
Defendants assodated themselves for the purpose of obtaining a fran

chise to furnish a municipality with gas for light and heat, and also with
refrigeration, and for this purpose organized a corporation contemplating
the issuance of full-paid and nonassessable stock, together with certain
bonds. In order to obtain a franchise it was necessary for the promoters
to pay $10,000 in cash to the city, which they promised to do, and for
this purpose authorized C., one of the associates, who was cashier of a
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. bank, to obtain the amount. It was also necessary to purchase certain land
as a plant site at a cost of $5,600, and C., in order to raise the money,_
borrowed the same from his bank on certain notes signed by certain ot
the associates, which he wrongfully used without their authority. The
scheme was finally abandoned after the associates had agreed that all
money which had been advanced by the parties to the agreement or by
other parties should be refunded out of the first moneys realized from
the sine of bonds of the corporation. Held, that C., in obtaining the
money irum the bank, acted solely as the agent of the associates, and that
they were therefore under a quasi contractual obligation to the bank's re
ceiTer to repay the same.

In Error to the Circuit Court of the United States for the District of
Indiana.

The plaintiffs In error were five of seven defendants named in the com
plaint of the defendant in error, in a suit to recover the amount of advances
made by the Vigo County National Bank for their alleged use and benefit,.
and the writ of error is prosecuted from a judgment therein against the plain
tiffs in error and another defendant, Gustav A. Conzman, who defaulted and
declined to join in the writ. The remaining defendant named in the com
plaint was one George E. 'Vest, who was not made a party by service or ap
pearance. and is not included in the judgment. Issue was joined between the
present parties under the complaint in four paragraphs, two of which charged
upon promissory notes signed by '~est and :Miller, but averred to be the obli
gation of the seven defendants as associates, one charged for money had and
received, and thefourth averred facts of joint associatiou for purposes stated
and moneys advanced by the bank for the use and at the iustance and request
of all. The hearing was submitted to the court, upon waiver of a jury
the first-mentioned two paragraphs founded upon promissory notes being dis
missed-and special findings of fact were filed and judgment awarded there
upon.

Error Is assigned for the conclusions of law upon the facts so found, which
are preserved in the bill of exceptions-with no further questions raised
and are substantially as follows:

"(i) Some years prior to June, 1005, the Vigo County National Bank of
'l'erre Haute, Ind., was organized as a corporation under the laws of the
United States concerning national banks, and had been carrying on business
in the city of Terre Haute, county of Vigo, and state of Indiauu. On the
28th day of that month it ceased to do business, and Charles S. Andrews was
appointed receiver by the Comptroller of the Currency of the United States.
and since his appointment he has been, and still is, engaged in winding up the
affairs of the bank under the direction of the Comptroller of the Currency.

"(2) Late in December, 1899, or early in January, 1900, all of the defend
ants associlited themselves together for the purpose of procuring from the
city of Terre Haute a franchise to supply the citizens of that city with
refrigerating fluids and fuel and illuminating gas by condncting the same
through pipes laid in the streets of that city, and in furtherance of their
scheme they executed. and on the 1st day of March, 1900, filed in the office
of the Secretary of State and in the office of the recorder of Vigo county,
Ind.," an instrument which is set forth, executed by all the defendants, as
written articles reciting their association "pursuant to the statutes of the state
of Indiana for the organization of corporation;" and stating (1) the corporation
name to be "Terre Haute Pipe Line Compauy"; (2) that the capital stock shall
be $500,000, in shares of $100; (3) that "the object of this association shall be
to acquire, construct, own, and operate works for the manufacture and pro,
duction of various fluids and the distribution of the same by pipe-lines for
refrigeration, preservation,and fire protection, and to furnish the same to pub
lic and private consumers, and the manufacture and distribution by pipe lines
of heating and illuminating gases, and to furnish the same to public and
private consumers; and the production of the by-prodUcts connected with the
operation of said works; and the sale of all said products"; (4) that the
business shall be carried on in the city of 'rerre Haute; (5) that there .shall
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be seven direetQrs; (0) naming each defendant as director to manage the af
fairs for the first ~;ear; and (7) that the "corporation sball have an exi;;;tence
of fifty Y<lars."

"(3) During the evening of tbe day the foregoing instrument was filed, all
of the defendants met and electel1 defendant Ijams president, defendant Henr:\,
G. :Miller vice president, and defendant Gustav A. Conzman secretary and
treasurer, the last-named defendant being also cashier of the Vigo C()unty Na
tional Bank.

"At tllis meeting defendant Hamill explained to all the other defendants
that tlley would probably have to vay to the city of Terre Haute for the de
sired franchise $10,000, or perhaps as much as $20,000, and that as an evi
dence of good faith they would also have to purchase probably a l()t upon
which to eonstruct their plant.

"(4) On IIIareh 2, WOO, all of the defendants, except the defendant West,
appeare<l before tile board of publie worl,s of the city of Terre Haute and
presented an application for the franchise they desired, made out in the name
of tlw Terre Haute Pipe Line Service Company, and offered to pay for the
franellise $10,(){)O, or fmnish free gas to all city buildings. After negotiations
had been continued for some days, the board of pUblic works and the defend
ants reached an agrepll1ent which was reduced to writing and executed under
date of ::I1arch 24, 1HOU, the agreement on the part of the defendants being made
in the name of the Terre Haute Pipe Line Service Company, and executed by
defendant Ijams as president, and defendant Conzman as seeretary. This
agreement, among other things, provided that the 'rerre Haute Pipe Line
Service Company should within 20 days from the approval of the agreement
by the common council of the dty of Terre Haute, Ind., pay into the city
treasnry $10,000. and that the company should \vithin two years spend not
less than $100,000 in the construction of its plant, and should also give a bond
to the city in the sum of $10,000 conditioned for the faithful perfonnance
of the agreement on the part of the company. On April 3, 1900, the agreement,
with an ordinance approving and ratifying the same, was submitted to the
eommon council and referred to a committee. On Avril 10, 1900, at the next
meeting of the common council. an agreement with the Terre Haute Pipe Line
Service Company, signed by defendant Ijams, as president, and defendant
Conzlllan. as st~cretary, was approved, in which It was recited that the $10,
000 called for by the contract of :March 24, l!:)oo. had been paid into the
city treasury, and it was agreed that the sum so paid should never be refund
ed under any circumstances. 'l'he ordinance approving the contract of March
24, 1000. was then taken up and passed.

"(5) It became known on the ]i}th day of March, 1900, that the board oj'
public works woulll make the contraet, which was afterwards executed under
date of March 24, llJOO, and within a day or two afterwards all of the de
fendants met and decided upon a plan of campaign for getting the contract
approved by the common council, and, among other things, agreed that
certain members of the eouncil should be seen by certain of the defendants.
At the dose of this meeting, defendants West and Miller, at the suggestion
of defendant Conzman, signed two blank printed forms of notes used by the
Yigo County Kational Bank. Neither of these forms was dated, nor was any
time of maturity stated. In one of them the SUlIl of $10,000 was written, but
in the other no alIlount was stated. Defendant C'onzman stated at the time
that it was not yet known what amount it would take to purchase the site
for the plant, and that he would get both notes signed by some oj' the other
defendants before they were used.

"(6) On April 24, 1000. all the defendants met, and the president and secre
tary were directed to accept the contract made with the city, and to provide
for the bond called for in the contract, and the president and secretary, to
gether with the consulting engineer, were authorized to locate and purchase
property on whieh to erect the plant. The president and secretary were
further authortzed to make a contract with J. Motte Martin and Eugene
F'. Osborne, trustees, for license letters for certain inventions and discoveries
pertaining to the production of carbon dioxide, and certain methods and de
vices for the utilization of said dioxide fOr refrigeration, preservation, and
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fire protection, and also to make a contract with the Osborne Steam EngIneer
Ing Company for doing the engineering work.

"(7) It became known to the defendants prior to the meeting of the councIl
on AprIl 3, 1900, that the ordinance approving the contract of March 24, 1900,
would not be passed until the sum of :j;10,000.lJad been paid into tile city treas
ury, and defendant Conzman on April 3, 1900, drew a checl. for $10,000 on the
Vigo County National Bank, signed by him as treasurer, and payable to the
order of the city treasurer. The amount of this check, after it had been in
dorsed by the city treasurer, was placed to the credit of the said treasurer
with the Vigo County National BanI. on April 7, 1900, and on April 12, 1900,
an account was opened on the books of the Vigo County National Bank in the
name of G. A. Conzman, treasurer, and this account on that date was credited
and charged with $10,000. Defendant Conzman filled the blanks left in the
note for $10,000 preViously signed by defendants West and 1'Iiller by giVing
the note the date of April 10, 1900, and making it payable on demand, and bad
the same taken by the bank on the 12th day of April, 1900, all without the
knowledge or consent of either 'Vest or Miller.

"(8) On May 23, 1900, a piece of real estate in the city of Terre Haute which
had been selected by defendants Ijams and Conzman as a site for the plant
was purchased for the sum of $5,GOO, and that amount was paid by defend
ant Conzman out of the funds of the Vigo County National Bank. Without
the knowledge or consent of either defendant 'Vest or defendant Miller, de
fendant Conzman filled the blanks left in the other note signed by West and
1'IiIler by giving It the date of May 31, 1900, making it payable on demand,
and fixing the amount as $5,600, and on :May 31, 1900, had it taken by the
bank, and caused an account to be opened that day on the books of the bank
in tile name of G. A. Conzman, to which the amount of the note was credited,
and against whicll there were charged at different dates on and subsequent to
~fay 31, 1900, amounts aggregating $5,600.

"(9) At the time tile articles of association hereinbefore mentioned were
filed, none of the capital stock mentioned in those articles had been subH:rib
ed, none of it was ever subscribed, and It was the intention of the defend
ants when they executed those nrticles tllat none of the capital stock should
ever be subscribed by tbem or either of them. No meetings wbich purport to
be meetings of tile subscribers to the articles of association, or of the di
rectors, were ever held except the two held on March 1 and April 24, 1900.
No minute book in which the proreedings of meetings should be kept was ever
provided or kept. No by-laws were ever adopted, and not a share of stock
was ever subsrribed or issued.

"On May 28, 1900, an agreement was made between the Terre Haute Pipe
Line Service Company and J. Motte Martin and Eugene ))'. Osborne, trus
tees, in which it was provided tilat 40 per cent. of the capital stock, fully
paid-Up and nonassessable, should be issued to Martin and Osborne, trustees,
in consideration of a license executed by them to the company granting the
right to use the Osborne Pipe Line refrigerating sys1:em under patents held by
the trustees; but concurrently with this agreement another was executed on
the same day behveen the same parties in which It was agreed that $50,000
of the capital stock of the service company should be immediately issued, of
which each dirertor should receive $5,000, and Martin and Osborne should
receive $15,000, for services rendered the service company; that the service
company should authorize anissne of $400.000 of bonds, which should be sold
from time to time in such amounts as would provide the service company with
sufficient funds to acquire land for its plant, erect the same, and carryon
the business for wbich it was Incorporated; that the 40 per cent. of the capital
stork to be paid over to Martin and Osborne, trustees, should be deposited
with defendnnt Conzman in trust, and be released from the trust only by the
written orders of the president or secretary of the service company In such
amounts as such orders might prescribe, and to be used for the purpose of
aIding and facilitating the sale of the service company's bonds; that, out of
the first moneys realized from the sale of bonds. all moneys which had been
advanced to the service company by the parties to the agreement or by other
parties should he refunded. and that when the plant of the service company
was fully completed and in successful operation, then the remaining $250,-
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000 of capital stock should be issued and added to the stock remaining in the
hands of the trustee, and the trustee should divide the total amount of the
stock in his hands into two equal parts, one of which parts he should re
lease from the trust and deliver to Martin and Osborne fully paid and nOllaS
sessable, and the other part fully paid and nonassessable, he should release
from the trust and deliver to the defendants ljams, Conzman, Hamill, Miller,
Smith, and Goldsmith in such amounts as he might deem just and equitabh~

considering the services rendered the service company by each of the personN
named.

"(10) On April 1, 1902, an agreement was made between the city of Tern,
Haute and the Terre Haute Pipe Line Service Company, defendant Ijanl"
signing the agreement as president of that company, and defendant Conzm:m
as secretary, in which it was recited that the service company had paid to tllP
('it;: the sum of $10,000 and had purchased and acquired real estate at a ccst
of $5,GOO on which to construct and erect a plant, and that the serviee COIIl

pany was desirous of erecting a plant, but would not have time to do so wi~h·

in tile time limit fixed by the contract of March 24, IfJOO. and an extension or
one year from April 10, 1900, was granted within which to erect the plan1.
provided a new bond covering the period of extension was tiled and approved.
The bond thus required in the sum of $10.000 was filed. with defendants Com:
man, lIIilIer, and Hamill as sureties. Kothing further was ever (lone 100],

in.!.':: to the erection of the plant. 'J'he entire scheme was wholly abandoned.
and under date of Sl,ptember 12, 1904. til(> rcal estate whith had ])cpn pur
chased as a sitp for the plant was sold for $:-'.;-'00 cash, paid to \ldendallt
Ijallls as preRillent, and by him turned over to defendant Conzman as secretary
and treasurer."

(11) Payments are stated as made from time to time and credited upon the
two notes-of interest upon the note for $10,000, and of interest and partial
payments of principal on the note for $i5,GOo--whereof $2,G28.70 is mentioned
as paid by "defendant West." Demand was made of all the defendants for
payment of the balance due the bank, which is stated to be $11,080.39.

Ferdinand \Vinter, for plaintiffs in error.
D. P. Williams and John G. 'Williams, for defendant in error.
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

SEAMAN, Circuit Judge (after stating the facts). The facts in this
controversy, as found by the trial court, are not challenged, and error is
assigned alone upon the conclusions of law. It is contended on behalf
of the plaintiffs in error that no individual liability was created against
them under the facts stated, and that the money was loaned either upon
cJrporate credit, or upon the credit of the purported notes of Miller
and 'vVest. On the other hand, the defendant in error contends that
recovery is authorized upon the conceded facts of the association of tlK
plaintiffs in error, as co-adventurers, both in procuring the franchise
from the city of Terre Haute and the site for a plant, for the mutual
benefit of the associates, and in obtaining and using the means advanced
by the Vigo County National Bank to that end. If the findings estab
lish such state of facts, the associates have received the moneys of the
bank which, ex ::equo et bono, they ought to repay, and, under the gener
al rule at common law (Cary v. Curtis, 3 How. 236,2.,16,15 L. Ed. 576;
)Tash v. Towne, 5 Wall. 689, 702, 18 L. Ed. 521'; White v. National
Bank, 102 F S. 658. 6fil, 26 L. Ed. 250; Louisiana v. Wood, 102 U.
S. 29J, 298, 26 L. Ed. 153), the recovery in assumpsit is authorized.
If the plaintiffs in error, together with Conzman and 'vVest, the other
associates, acted or appeared to act as individuals, for individual benefit,
in these steps, and were not recognized by the bank as mere representa-
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tives of a purpdrted corporation 111 its transaction, their obligation to'
the bank is unaffeCted by the question discussed in the briefs, whether
they had formed a corporation either de facto or de jure, and whether
the corporators became liable through abandonment of their venture ..
Obligation predicated upon the equitable doctrine referred to does not
involve inquiry as to the liability incurred by stockholders for corporate
indebtedness, arising from want of complete organization, abandon
ment, or other cause, either statutory or at common· law. The question
in this aspect is whether the plaintiffs in error obtained the benefits of
the money advanced by the bank through mistake or imposition (Louis
iana v. Wood, supra, and 9 Notes U. S. Rep. 1083), or other circum
stances which oblige them "by the ties of natural justice and equity to·
refund" (Cary v. Curtis, 3 How. 247, 15 L. Ed. (76); and for its soln
tion the facts are neither complicated nor doubtful, as we believe, un
der the findings.

The project of procuring a franchise from the city of Terre Haute
to supply the citizens with refrigerating fluids and heating and illumi
nating gases was the joint undertaking, for mutual benefit, of the sever
al plaintiffs in error and Conzman and 'vVest. All of the associates, ex
cept West, attended the meetings of the board of public works of the
city, and took part in the negotiations for such franchise and in making
the offer to pay the municipality $10,000 therefor, and all were alike
active in procuring approval of the contract by the common council. In
furtherance of the project, the associates executed and filed articles,
purporting to form a corporation to become the grantee of the proposed
franchise, uncler the name of "Terre Haute Pipe Line Service Com
pany," the articles stating that the capital stock "shall be five h11ndre(1
thousand dollars." and naming the several associates as directors for
the first year. Officers were elected, COllZman being chosen secretary
and treasurer. While the findings state that the parties became asso
ciated for the purpose of procuring the franchise from the municipality,
"late in December, 18!)!), or early in January, 1900," the above-mention
ed corporate form was adopted ]VIarch 1, 1900, and their negotiations
for the franchise commenced on the following day. No capital was
paid in and no capital stock was subscribed for or issued at any time,
and neither of the associates contributed any funds to the purported cor
poration, nor was any subscription or cash payment for stock intended
bv either of the associates. Issues of stock and of bonds was contem
plated, but not carried out, whereby shares of stock, "fully paid and
nonassessable," were to be apportioned to these associates for their serv
ices as promoters, and bonds were to be sold to provide funds for the
purchase of lands, erection of plant, and operation of the business; and
"out of the first moneys realized" from such sale it was expressly agreed
that "all moneys which had been advanced to the service company by
the parties to the agreement, or by other parties, should be refunded."

\Vith no funds raised for the purpose, therefore, the individual as
sociates not only solicited the franchise, hut promised the payment of
$10,000 and performance of other conditions precedent to the grant,
and understood and discussed the necessity to have means pro
vided for such cash payment, and that, "as evidence of good faith, they
would also have to purchase probably a lot upon which to construct the
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plant," to secure approval by the common counciL There is no finding
that they made any express agreement or direction for providing these
means. It is found, however, that the associate Conzman, who was,
as weB, cashier of the Vigo County National Bank, was actively en
gaged with the plaintiffs in error, as co"adventurer, throughout the
project, both in the efforts to obtain the franchise and in their meetings
to carry out the objects; that, at the dose of their conference which
"decided upon a plan of campaign for getting the contract approved
by the common council," Conzman produced "two blank printed forms
of notes used by the Vigo County National Bank," which were then
signed by the associates "Vest and Miller, in blank, upon Conzman's
suggestion· and statement "that it was not yet known what amount it
would take to purchase the site for the plant, and that he would get both
notes signed by some of the other defendants before they were used."

The means for both requirements were obtained from the bank refer
red to, in this wise: (1) On April 3d, Conzman dr.ew a check for
$10,000, signed by himself with the appellation "Treasurer," payable to
the order of the city treasurer, which was indorsed by and placed to the
credit of the payee on the books of the bank April 7th; on April 12th
an account was opened on the books of the bank, in the name of "G. A.
Conzman, Treasurer," with credit and debit for $10,000, and Conzman
at the same time filled one of the above-mentioned blank notes with that
amount, dated it April 10th, made it payable on demand, and placed
such note in the bank-"aB without the knowledge or consent of either
West or Miller." (2) On May 31, after the purchase of a proposed
site for the plant, Conzman paid the purchase money, $5,600, from
funds of the bank, by filling out the remaining blank note with that
amount (no consent being given), placing the note in the bank, opening
an account therein in the name of "G. A. Conzman," with a credit and
,debit covering the payment.

It thus appears that both sums were procured by Conzman at the
bank through his relation as cashier, no concurrence appearing upon the
part of any other bank officiaL The funds, however, were procured
and used on behalf and for the benefit of all the associates, including
himself, and Conzman was in no sense the representative of the bank
in the contrivance to accomplish those objects. The purported corpora
tion which was formed to take the franchise. was not onlv without sub
stance in funds or property when the associates made their offers for
the franchise and discussed the need to raise means to meet their prom
ises, but no suggestion appears that such means were to be sought on
corporate paper or credit. That they delegated to Conzman the making
of arrangements for such means, for joint use and benefit, is unmistaka
ble. With no capital provided for their embryonic corporation, it could
not have been expected that any bank or money lender would advance
the large amount required upon the strength alone of corporate credit,
nor is it reasonable to infer that either of the parties understood the del
egation to be so limited. Moreover, the subsequent agreement of the
associates (May 28th), in reference to division of stock and issue of
bonds for the enterprise, indicates their understanding that they were
liable to be called upon for personal advances to meet these payments,
as it was expressly provided that "all moneys which had been advanced
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to the service company by the parties to the agreement, or by other par··
ties;; should be refunded" out of the "first moneys realized from sale of
bonds."

As none of the associates offered to furnish the money out of hand,
and all were to share the benefits of its use, it was reasonable for the
delegate to assume, as he appears to have assumed, that any ultimate
burdens would be borne by all; and in any view Conzman was plainly
authorized to use the money when obtained for the intended joint bene
fit. So, in obtaining the money from the bank and applying it for their
use, Conzman was exclusively their agent and representative-not act
ing as cashier, or on behalf of the bank-and the methods he employed
for the transaction at the bank, whether with or without their sanction,
furnish no ground for their defense in this suit. They are of force,
however, by way of evidence (1) Cat Conzman and at least two of the
other associates understood that the money was not to be raised upon
corporate credit, and (2) that the transaction at the bank d:sc1osed nei~

ther loans upon corporate credit, nor entries to charge the bank with
acquiescence in a loan upon such credit.

\Vhether there was express agreement between the associates to join
in notes for these loans does not appear, nor is such agreement essential
upon this issue. The finding, in effect, that Conzman proceeded upon
that view, to the extent of obtaining the signatures of West and Miller
to blank forms of notes, with the promise to have them signed by
others before use, but failed to carry out his promise, and made un
authorized use of such signatures, as purported vouchers for loans, in
taking the moneys from the bank, establishes the fact that the bank was
imposed upon, whatever the intention was on the part of COl1Zman re
specting other signatures. The money thus taken, with or without the
sanction of other officers of the bank, as a loan, was directly applied by
Conzman to the intended use and benefit of the plaintiffs in error as co
adventurers. Under the well-settled doctrine at common law, exem
plified in the leading cases above cited, the money was obtained at their
instance and applied for their use, and recovery is rightly awarded
against them.

The judgment of the Circuit Court is affirmed.

In re MUNCIE PULP CO.

(Circuit Court of Appeals, Second Circuit. January 7, 1907.)

No. 70.

1. EANKRUPTCy-LIENS-CONTRACT FOR SALE OF TIMBER.
A contract for the sale of standing timber to be cut and removed by the

purchaser required a portion of the purchase price to be paid in advance
and the remainder in annual installments, and expressl;\" provided that the
purchaser should at no time cut and remove n greater quantity of tim
ber than it had already paid for, and that if it should at any time do so
it would at once pay for the same. Before the payment of all the install
ments the purchaser was adjUdicated a bankrupt. Held, that the contract
gave the seller a lien on the timber remaining uncut for the price thcl'eoJ',
which was enforceable as against the trustee.
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2. SAME-RECEIVERS.
A stipulation by a receiver for a bankrupt corporation to enter tbe ap

pearance of sueh corporation in a suit brought against it does not bind him
to enter his own appearance as reeeiver.

Petition to Review Order of the District Court of the United States
for the Southern District of N ew York.

See 139 Feel. 546, 71 C. C. A. 530.
'l'his cause comes hereupon petition to review an order of the District Court

which provided: (1) That the bank and 1111'S. Kinney (petitioners) be stayed
from further prosecution of an action instituted against the banluupt corpora
tion in the circuit court of Arkansas. (2) That the said parties consent to the
dissolution of an attachmcnt issued in said cause and levied on certain prop
erty hereinafter referred to. (3) That the fund derived from the sale of the
attached property be turned oyer to the trustee in bankruptcy without preju
dice to any rights which the petitioners might have against such fund.

Caruthers Ewing, Russell & Winslow, H. C. Williamson, Jr., and
Chas. T. Coleman, for petitioners.

A. 1. Elkus, James N. Rosenberg, Robert P. Levis and James, Schell
& Elkus, for respondent.

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

LACOMBE, Circuit Judge. On June 21, 1901, one Cissna, the
owner of timber lands in Arkansas, entered into a written contract with
the Muncie Pulp Company, a New York corporation, for the sale to
it of certain standing timber, the contract providing that all the timber
within a certain specified area should be cut and removed vvithin two
years, all within a certain other specified area within five years, and
the remaining timber (located in another specified area of 2,000 acres)
within seven years. The consideration of the sale and transfer is
stated to be the sum of $35,000, $7.000 in cash on signing the contract,
and four notes of even date therewith, each for $7,000, with 5 per cent.
interest, due one, two, three, and four years from date. It is apparent
from this provision that one-fifth of the consideration was to be paid
before any timber was cut and removed, and that the entire considera
tion was to be paid three years before the time limited for cutting and
removing. In the affidavits it is suggested that it was expected that the
rate at which the timber could be cut and removed would be such that
each installment when paid would be sufficient to cover the timher
cut and removed down to the time when the next installment mi~Tht

faU due. But it is not necessary to refer to any affidavits or other
testimony outside of the contract; a special clause makes the intent of
the parties entirely clear. It is expressly provided that-
"if at any time the said party of the second part [tIJe pUlp company] shall cut
and remove from the f'aill property ;1 l:lrg('1' alllount of timber than the propor
tionate value of tile same has been alr([H}Y )laW for. that it will innnediatPl.\'
pay to the party of the firf't lJart rCis~na] thM proportion of the llUrclutse )lrice
covering the said timber; that at no time shall they cut aliI} remove a greatel'
amount of timber than they ha\'(~ already )laid for under this contraet, it being
the intention hereby that whelJever any timber is ('ut and removed from the
said property, that it shall be at all times paid for in cash."

The cash instal1ment of $7,000 was paid, and the company entered
upon the land and proceeded to cut and remove timber. The two notes
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maturing in 1902, and 1903 were paid. The notes due in 1904 and
1905, respectively, are 'still unpaid, and have been assigned by Cissna
to the Corn Exchange Bank and Mrs. Kinney, respectively. The
rate at which the timber was cut and removed seems to have been
greater than was contemplated, so that by July, 1904, a greater amount
had been removed than the company had already paid for; the precise
figures are not given, but it is stated that about three-fourths of the
entire amount of timber standing when the contract was made had
been removed, while, by reason dfdefault in payment of the note due
June 21, 1904, only three-fifths of the consideration had been paid.
The credit of the company being apparently good, the owner of the
timber had not been careful to put a stop to the continued cutting;
payment of the 1$)04 note would have paid, for all and covered a large
part of future cllttings.

On July 30, 1904, petition in involuntary bankruptcy against the
pulp company was filed in the Southern District of New York; on
August 3, 1904, a receiver was appointed, who immediately took pos
session of the bankrupt's property; and on August 4th order was
entered adjoining all persons from.levying 011 the bankrupt's property
or interfering with the possession of the receiver. The company waS
adjudged a bankrupt on December 17, 1904, and the ,receiver was ap
pointed trustee in March, 1905. On August 19, 1$)04, these petitioners
{the bank and Mrs. Kinney), having knowledge of the bankruptcy pro
ceedings, brought an action in the Circuit Court of Arkansas upon the
two unpaid notes, claiming a vendor's lien on the unremoved timber,
and an attachment was issued and levied thereon.

While this action was pending in the month of September, 1901, be
.cause a particularly advantageous sale of the unremoved timber could
be made, the receiver and the petitioners made an agreement, which
was ratified, approved, and confirmed by the bankruptcy court, where
by it was provided that timber attached should be sold and the proceeds
,of the sale deposited in a Memphis savings bank, to stand in lieu of
the property attached. The timber was cut and sold, realizing $24,500,
,of which $16,000, a sum sufficient to meet the notes and interest, was
deposited in the Memphis bank, while $8,500 was taken by the trustee.
Thereafter, in August, 1905, the trustee moved that petitioners be
required to dissolve the attachment, and that the funds in the Mem
phis bank be turned over to him subject to any rights or liens that the
attaching parties might be able to establish in the bankruptcy proceed
ings then pending.

At the time this agreement was made and ratified by the bankruptcy
,court, the situation was as follows: The petitioners, as assignees,
had succeeded to all the rights of Cissna. As to the timber which had
been cut and removed in excess of payments already made, there was a
question whether or not the seller had a vendor's lien for its price
upon what timber was left. That question need not now be consider
'ed; it will be disposed of in the appropriate tribunal, and mayor mav
not thereafter be brought here for review. •

As to the timber not yet cut and removed, the seller, under the
.contract was entitled, if he chose, to hold the same and prevent its re-
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mova! by the company until it should pay him cash for whatever it
might seek to remove. The general language, "sale and transfer,"
is clearly qualified by the special clause, and the Muncie Pulp Company
had no right, against the wish of the seller, to cut and remove timber
in excess of the amount of payment; it was on his land, and was to
be paid for before it was cut and removed. K either the receiver
nor the trustee had any better title to it, or any greater right to cut
and remove it, than the bankrupt had. In re New York Economical
Co., 49 C. C. A. 133,110 Fed. 514.

Of the proceeds of the sale under the agreement, approved by the
court, the profit over and above all possible claims of the seller belongs
to the trustee, representing a profit which has come to the bankrupt's
estate under one of the bankrupt's contracts. The $16,000 represents
two items, the respective amounts of which are not yet determined.
The first is the value, at contract rates, of the timber cut and removed.
with Cissna's assent, in excess of payments before failure. As to
that some court must ascertain the precise amount and determine
whether such amount is a lien upon the $16,000 which now represents
the timber not cut and removed at the date of failure. The residue
of the $16,000 belongs to the seller (or his assignees), representing, as
it does, the timber which he had not parted with at the time of the
failure, which he was entitled to hold until he received cash for it,
and which he parted with only in reliance upon the agreement with
the receiver, which the bankruptcy court approved. The appropriate
court to ascertain these respective amounts and to determine the ques
tion above set forth is the bankruptcy court in the Southern District
of. New York. The attachment, being sued out and levied subse
quent to the appointment of the receiver and with knowledge of his
appointment, was void; indeed, the petitioners seem not to ground
their contention upon the attachment itself, but upon a single clause
of the agreement with the receiver. That clause reads as follO\'1s:

"An order shall be entered in the case now pending in the circuit court of
Mississippi county, Arkansas, dismissing the attachment, and appearance for
the Muncie Pulp Company shall be entered therein."

This, petitioners contend, was an agreement by the receiver to ap
pear in the Arkansas court and thus submit the controversy to which
he thereby became a party to the arbitrament of that tribunal. 'vVe do
not so read the clause; it provides only for the appearance of the
Muncie Pulp Company, and it would be a very strained construction
which might find in it any agreement that the trustee himself, who·
represents not only the bankrupt company, but all its creditors as well,.
should also appear.

The order of the District Court is therefore affirmed.
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SEALEY v. SOm'HERN RY. CO. et at.

(Circuit Court of Appeals, Fourth Circuit. February 16, 1907.)

No. 666.

1. .Y.lWLIGK''IOE-AcTIO:''!S-TRIAL-DlRECTIOK OF VERDICT.
It is only where the material facts are cl~rly established, and from

such facts all reasonable men would draw the same conclusion, that tile
question of negligence should be withdrawn from the jury.

2. RAILROADS-AOTION }'OR INJURY TO PERSON ON TRACK-QUESTIONS FOB
JURY.

Plaintiff started to cross the tracks of defendant railroad company from
its passenger station to its freight house at a place commonly used by the
public for crossing. From the station platform, and again when he reach
ed the foot of the steps very near the track, he looked up the track in
the direction from which a train was past due, and where he had a view
for 300 yards, but saw no train. He tllen, under the most unfavorable
view of the evidence for him, walked alongside the track in the opposite
direction for 30 feet, ,vithout again looking, and stepped upon the track,
when he was struck by the train and injured. While so walking his atten
tion was upon a switch engine upon one of the tracks, in front of which be
must pass. 'l'here was evidence from a large number of witnesses that
the train was running at an excessive speed in violation of the state law
and of an ordinance, and that it failed to sound the whistle or ring the !:Jell
on approaehing the station as required by statute, and several who were
on the platform testified that they did not see or hear it until it had reach
ed the station. II cld, that the question of contributory negligence as well
as of defendant's negligen(-e was one for the jury, and that the court erred
in directing a verdict for defendant.

In Error to the Circuit Court of the United States for the District
of South Carolina, at Greenville.

This is an a(1:ion at law instituted in the court of common pleas for York
<;ounty, S. C., and subsequently removed to the federal court of that state, to
recover of the defellliunts, the Southern Hailway Company and D. G. McAl
lister, one of its locomotive engineers, damages arising from an injury sus
tained by tbe plaintiff, be baving been struck by one of the company's trains
in charge of the defendant McAllister, at its depot in the town of Rock Hill,
S. C., on the 29th day of June, 1903. The facts are briefly that tbe plaintiff
was, and haa been for about three years, a shipping clerk of the Hock Hill
Buggy Company, whose plaee of business wasloeated on the western side
of the traeks of the defendnnt compnny nt Hock Hill; that the defendant
company's freight depot was on the same sWe of its trnclm, nnd its passenger,
express, and telegraph offices on the eastern side of said tracks: that about
11 o'clock on the morning of the 29th of June, 1903, the plaintiff, having oc
casion in the line (If his employment to consult the defendant company's depot
agent relative to se('uring cars; went first to the freight depot to see him, and,
failing to tind him there, pro('eeded 1n the usunl manner of travel a('ross the
tra('ks over to the passenger station to look for him in the ticket office and
baggage and express room, and, failing to find the agent, he started back
to his place of employment, and while proceeding a('ross the tracks he was
stru('k by the defendant company's train, reeeiving the serious injuries for
whkh tbis suit is brought to recover damages.

The defendant company's passenger depot sat back a few feet from the
tracl;:s, and had two flights of steps leading from the depot platform to the
ground, fronting the tracks, referred to in the evidence as the "sonthern
steps" and the "northern steps," the Boutllern end of the platform being wider
than that of the rear portion. 'l'he northern stf'PS were something longer
tban the southern, containing some seven or eight steps, and the bottoms of
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the two !lets ot steps each reached within six or eight feet from the tracks.
lea YiIlg un open slJuce between tbe depot and tbe tracks, and between tbe
steps and tbe traeks, wbicb, like tbe spaees between the traeks in front of
said dppot, were nil'ely graveled and ballasted, and along, upon, and over
which the public habitually tt'aveled, with the full knowledge, If Dot with the
entire ae4uieseence, of t1.le defendant company, In going from Its passenger
depot to th~ said freight depot on the opposite side, In a diagonal dlreetion,
or diagonally from the passenger depot to White street. t'l proceed thereon
in a westerly direction. From either the n'orthern 01' southern steps of the
depot, or the svaee and walk way in front thereof, there was an unobstructed
view of the trueks northward for some 250 to 300 yards. On the mornin;:;
in quesU')D the passenger train from the north by which the plaintiff was
injured was behind time. The testimony of the plaintiff Is that upon leaving
the express office to return to his place of business, and as he started down
the northern steps, he looked for the delayed train due from the north; that
be saw nothing of the same. and proceeded down the steps, and after getting
down, and before going on the track, be again looked for the train, looking up
the track where be could see some 300 yards, and, not seeing it, started across
and down the track. and having proceeded a short distanee, possibly some 30
fl'et, and after having made about two steps on tbe main line, "there was a
(lash as though the sun bad gone under a cloud," which was the first Indica
tion he had of the approaching train, and be wheeled on his left foot and
started to move his right, when be was struck by a portion of the engine
across the small of bis back, and thrown on tbe pavement. Plaintiff furtber
testified that after looking for the approach of the In-coming train, and as
hI' nrocep,~pil llcrnss llnrl onwn 1'11(' tT''lCkS of the defenoant compan"" his at
tpntlon was dl'voted to a shifting engine on the tracks on the opposite side,
ond In front of "'hiC'h be had to pass, and that he did not, after getting on
the trackfl. further look out for the Incoming tra In.

Plaintiff Insiflted that he sustained the injury sued for by reason of the
negli~('llce of the defendant company In running itfl delayed train In front
of flaid depot. where Tlillintiff and others might be expected to be, at a reck
l('fls and dangerous rate of speed. without giving any warning or signal of
itfl npprollC'h. and IwC'ause, also, the snid train was being operated In violation
of the orrlimlnce limiting the speed to 10 miles an hour prescrlhed by the
town of Hock Hill. lind in violation of the stlltute of the state of South Caro
lina. In that It fnilpd to properly s01md Its whistle at a distanee of 500 yards
from where said railroad croflfled White street, or flald traveled place, and
likewise failer!, In violation of said statute. to keep Its bell ringing until such
street ano traveled place had been crossed,

The df'fendants on the other hand claimed that the plaintiff was not enti
tled to recover, because be careles.sly and nf'gligently placed himself suddenly
In a position of Imminent danger by steppin;:; upon the tracks of the defend
lint company In front of one of its moving trains at a time It was impossible
for the servants and agentfl of the company to avoid the Injury, and tnat he
thprefore sustained hlfl Injuries by loitering upon tbe premisefl of tbe de.
f"lloant company, and stepping In front of Its moving train without taking
proper care and cantion for his own protection.

Upon the iflsues thus joined, a jury was impaneled. and a large number of
wltnPflsefl examined. some 1;-) for tbe plaintiff and 6 for the defendant, at tbe
conclusion of which tbe lower court, on motion of the defendants, instructed
the jury to return a verdict In their favor, whkh was done. and judgment
rennprl'rl In fa VOl' of sa III defendants, from which action of tile court this
writ of error was sued out.

Stanyarne Wilson (Wilson & Wilson, on the brief), for plaintiff
in error.

C. P. Sanders, for defendants in error.

Bdore GOFF and PRITCHARD, Circuit Judges, and WADDILL,
Di~trict Judge.
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WADDILL, District Judge (after stating the facts). The first
question presented for our determination is whether there was error
in the action of the lower court in taking the case from the jury, which
has necessitated a careful review of all of the evidence; and after full
consideration of the same, and of the questions of law applicable
thereto, the conclusion reached is that the court erred in not sub
mitting the case to the jury, to the end that they might pass upon and
determine the question of fact whether the plaintiff sustained the in
jury sued for by reason of his negligently and carelessly entering
upon the tracks of the defendant company, or negligently conducting
himself while thereon, or from the negligent and careless manner in
which the defendant company moved and operated its train of cars
upon and over its said tracks, especially when running behind time,
and in view of the ordinances of the town and of the state statutes regu
lating the movement of trains.

Upon some of the material questions necessary to a correct determi
nation of the issues before the jury, there was a sharp conflict in the
evidence. The witnesses were mainly eyewitnesses of the occurrence,
in full view of all that happened; most of them of unusual intelli
gence, and each doubtless endeavored to give a correct statement of
what he heard and saw, but nevertheless differed widely as to just
what took place, and the manner and circumstances of the accident,
making it eminently a case calling for the consideration of a jury. The
effect of taking the case away from the jury was to hold that as a
matter of law the plaintiff was precluded from recovery, because of
his failure to properly observe the approaching train before entering
upon the tracks of the defendant company, or upon any theory of the
case upon which the same was submitted to the jury. It is undoubtedly
true that walking upon a railroad track, with the view unobstructed,
without first looking for the approach of trains, is such negligence as
will usually defeat a recovery; but we do not think that such a result
follows necessarily from the plaintiff's movements in this case. The
undisputed evidence is that he looked in going down the steps, within
a few feet of the track of the defendant company; and that after
getting down, again looked for the approach of trains, and, none
being in sight, proceeded on his way over the company's tracks to his
place of business. The most unfavorable view of the evidence to
the plaintiff is that, after he had looked the second time, he walked
a distance of 30 feet along the track, then stepped upon it, without at
the moment looking back. It is not clear from the evidence that he thus
stepped upon the track, or when he did so after looking; but assuming
that he did walk the 30 feet after looking, he had only a moment
before looked back, where he could see a distance of 300 yards, and he
should not therefore be held conclusively disentitled to recover, because
of his failure again to look, especially as he was observing the move
ments of a shifting engine in front of which he had to pass. The case
should have been submitted to the jury under such circumstances, to
say whether the injury which befell plaintiff arose from his recklessly
stepping upon the tracks or negligently conducting himself while
thereon, or from the negligent manner in which the defendant company
moved its train. A large number of witnesses testified that the train
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came into tne depot behind time as aforesaid at an unusual rate of
speed, from 15 to 16 miles an hour, without emitting steam or making
noise, and without ringing its bell or sounding any other signal of its
approach; and these witnesses, who were standing upon the platform,
or in and about the depot premises, in full view of the train, failed
to observe and hear the approach of the train until it had run up to
the depot, and was within a few feet of the plaintiff; all of which,
together with the circumstance that the plaintiff failed to hear the
approaching train until the moment it struck him, were questions
properly for the consideration of the jury in determining whose negli
gence caused the accident.

It is not for us to say, in reviewing the ~ction of the court taking
the case from the jury, what conclusion we would have reached from
the evidence; but it is our duty to determine whether the facts were
or were not such that reasonably minded men might draw different
conclusions therefrom as to the negligence of the defendant and the
contributing negligence of the plaintiff, or whether there was such
conflict in the evidence as to material facts as necessitated the sub
mission of the case to the jury. The lower court was apparently in
fluenced by the decision of this court in the case of R. R. Co. v. Car
roll (C. C. A.) 138 Fed. 638. We think a careful review of that case
will be found to contain nothing inconsistent with the views herein
expressed. The facts there were so unlike those in the present case
that it cannot be said to be an authority controlling here. In that
case the plaintiff, seated in a covered vehicle with the curtains drawn,
and his luncheon of sardines and crackers spread on the seat beside
him, on a dark and cloudy night, the wind blowing hard, driving
heedlessly along in a trot, never stopped, listened, nor even looked
until he reached the railroad crossing, immediately in front of a moving
train. That evidence was uncontradicted. Under such conditions,
the court in that case well said, for the plaintiff to drive upon the rail
road, without taking any precautions whatever, showed a wanton
disregard not only of his Own safety, but of the safety of those on
board the train which struck him, and he was thus guilty of willful
and inexcusable negligence, and not entitled to recover.

It is well settled by the decisions of the Supreme Court of the United
States and of this court, that cases should not be withdrawn from the
jury where, upon a given state of facts, reasonable men might differ
as to whether there was negligence or not. Where the facts are such
that all reasonable men would draw the same conclusion, then the ques
tion of negligence becomes one of law for the court to determine.
Grand Trunk Ry. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed.
485; Southern Ry. Co. v. Carroll (C. C. A.) 138 Fed. 638; Klutt v.
Phila. & R. R. R. Co., 142 Fed. 394, 73 C. C. A. 494; Phila. & R. R.
R. Co. v. Klutt (C. C. A.) 148 Fed. 818, 820.

It follows that from what has been said that the decision of the
lower court should be reversed, and the case remanded to the Circuit
Court, with instructions to grant a new trial. .
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LUFKIN LAND a LUMBER co. v. BEAUMONT TIMBER CO., LImIted,
et al.

(Circuit Court of Appeals, Fifth Circuit. February 26, 1907.)

No. 1,569.

VENDOlt AND PURCHA!!Elt-BoNA FIDE PuRCHASER-NOTICE Oli' PRIOlt CONVEY'
ANCE BY VENDOR.

One who purchased for $100 a tract of land having timber thereon wortb
$10.000, taking a deed without covenants of title, seisin, or warranty, and
who before his purchase admittedly saw an abstract of title showing a
prior deed from his grantor, and purchased in reliance on the Invalidity
of such deed, and Its having been defectively recorded, was not a bona fide
purchaser for value Without notice, and acquired no title where the prior
deed was In fact sufficient and a grantee claiming thereunder was in pos
session.

[Ed. Note.-For cases In point, see Cent. Dig. vol. 48, Vendor and Pur
ehaser, § 474.]

In Error to the Circuit Court of the United States for the Eastern
District of Texas.

'l'his Is a suit by the Beaumont Timber Company, Limited. plaintiff In tbe
court below, against the Lufkin Land & Lumber Company, defendant In the
court below, to recover title to 345 acres of land, to wit, 240 acres of the A. J.
Brlley survey, and 105 acres of the Luke Stephens survey in Angelina county,
state of Texas, together with damages for the alleged wrongful conversion
of timber off of said land, amounting to the sum of $33,750. To the complaint
the defendant pleaded not guilty, and alleged that It Is the owner of an un
divided two-thirds Interest in the land and timber In controversy, and dis
claimed as to the other one-third, but admitting possesl:llon, alleging that It
had been put In possessIon by parties claiming to be the owners of said un
divided one-thIrd Interest. Defendant then set up a contract and agreement
with certain alleged former owners under which it claimed the timber had
been cut on the unclaimed portion of the land In controversy. To the answer
')1' defendant the plaintiff pleaded a general denial, and especially denied that
defendant owned any part of the land sued for or had any lawful right to
cut any timber therefrom; that If It owned any of the land it did not own It
all. find had no right to cut all the timber as It did. The case was tried. and
resulted In a verdict and judgment In favor of plaintiff agaln!'t the defendant
for 289 acres of the land In controversy and damages for wilIful tre!'pass In
the sum of $20,168.84. To review the proceedings, the defendant below sued
out this writ of error.

Ben B. Cain and W. Frank Knox, for plaintiff in error.
W. B. O'Quinn and W. D. Gordon, for defendants in error.

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PARDEE, Circuit Judge (after stating the facts). On the trial
the main controversy was in regard to the title to one undivided half
of the land in controversy, and the proof was as follows: On the
28th of November, 1877, Stephen D. Stephens, residing in Pulaski
county, Ga., was the owner by inheritance of one undivided fourteenth,
aPld by purchase of one undivided half of the land in controversy;
the two interests together aggregating 200 and a fraction acres. On
that day he sold and conveyed with covenants of warranty, and for a
full consideration the one undivided one-half of said land to one
R. G. Fulghum. This conveyance was properly signed, sealed, and
delivered in the presence of witnesses. It was informally acknowledged
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before a judge of the county court of Pulaski county, state of Georgia,
on the 28th day of Kovember, 1877, further proved by the oath of
one of the subscribing witnesses before the same official on the 16th
day of January, 1883, on January 30, 1883, was filed for record in
the office of the clerk of the county court in the county of Angelina,
state of Texas, in which county the land was located, and on the 31st
day of January, 1883, was recorded in records of deeds for said county.
R. G. Fulghum, the grantee in the above-mentioned deed, never con
veyed or transferred his interest. On the 28th day of February, 1897,
he died leaving two sons as heirs at law, to wit, A. C. Fulghum and
A. R. Fulghum. On October 12, 1884, A. C. Fulghum and wife
conveyed to one J. W. Moncton an undivided one-half interest in the
two tracts of land in this case, and on the 22d of October, 1904, J. W.
Moncton conveyed to the Lufkin Land & Lumber Company the same
one undivided half interest. On February 5, 1904, A. R. Fulghum
conveyed to the Lufkin Land & Lumber Company "all that certain
undivided interest that I o"vn in and to the hereinafter described
tract of land situated," etc., being the land in controversy; "the same
being the one-fourth undivided interest in and to one-half of the
Briley 240-acre survey of land, also an undivided one-fourth interest
in the one-half of the Luke Stephens 105-acre survey of land. This
deed conveyed all A. R. Fulghum's undivided interest. Vineyard v.
Trueblood, 90 Tex. 59, 36 S. W. 424; Michon v. Ayalla, 84 Tex. 685,
19 S. 'vV. 878. On November 25, 1904, 27 years after his conveyance
to R. G. Fulghum, Stephen D. Stephens, for a consideration of $100
granted, conveyed and quitclaimed the property in controversy, to
gether with any and all timber which is now standing or which has
been unlawfully cut or removed therefrom, including any and all
rights of action for damages incidental to the cutting and removing
of timber, and all his rights to recover therefrom. This deed contained
no covenants of ownership, possession, or warranty. On the 6th of
October, 1905, A. R. Fulghum conveyed all his right, HIe, and interest
in the land in controversy, including rights of action for damages,
etc., to H. B. Fall. On December 2, HJ04, and again on January 2,
1906, H. B. Fall conveyed the land in controversy including rights of
action for damages, etc., to the Beaumont Lumber Company. On this
proof the defendant is the owner through sufficient deeds of convey
ance from Stephen D. Stephens to one undivided half of the land in
controversy, and can only be defeated by the plaintiff below, showing
(1) the deed from Stephen D. Stephens to R. G. Fulghum was not
recorded in the proper office in accordance with the laws of Texas
prior to the deed obtained by Fall from Stephens November 25, 1904,;
and (.2) that Fall was a bona fide purchaser for value without notice.

There is neither allegation nor proof that the plaintiff was a bona
fide purchaser from Fall for value, and without notice. As to whether
Fall was a bona fide purchaser without notice, there was considerable
evidence tending to show that his agents in procuring the deed from
Stephens were informed by Stephens, and otherwise had notice of the
deed from Stephens to Fulghum executed in 1877. As a witness for
plaintiff, Fall repudiated any notice through or to his agents, but testi
fied as follows:
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"Q. What kind of notice did you have at all that Stephens had sold this
land to Fulghum? A. Well, to answer that question, it would be necessary
to qualify my answer. I have seen an abstract of these surveys. Q. The
Stephens and Briley surve;ys? A. Of the Stephens and Briley surveys, and ou
one sheet of that abstract appears what purports to be an iustrument filed for
record in Angelina county, but upon advice of my attorney he stated to me
that the acknowledgment in that deed was fatally defective, and was no no
tice whatever and it was on his advice that I purchased it."

On this showing, in connection with the deed he obtained from
Stephens, we think it is perfectly clear that Fall was not an innocent
purchaser for value without notice; because his deed contains no cove
nants of seisin or warranty, he paid a vile price, that is to say, $100
for land on which the timber was alleged to be worth over $15,000,
and proved to be worth over $10,000; the defendant, the Lufkin
Land & Lumber Company was in possession of the property under
deeds conveying title; and, according to Fall's own testimony, he had
notice more than sufficient to put him on inquiry. On the trial and
seasonably the defendant below requested the court to charge the
jury as follows:

"You are charged that the deed from S. D. Stephens to R. G. Fulghum,
dated 28th Kovember, 1877, acknowledged before H. H. Wllitfield, Judge,
eounty court of Pulaski county, Ga., passed the title to an undivided half in
terest in the Luke Ste11hens 105 acres, and the A. J. Briley 240-acre surveys
of land, and that the conveyance by said S. D. Stephens to H. B. 1<'all, dated
25th day of November, 1904, and offered in evidence in this case to the said
Stephens and Briley surveys of land passed no title or right to said land or
any part thereof." .

This request was refused, and the court submitted to the jury the
question as to the validity of the deed from Stephens to Fall on the
ground that the deed from Stephens to R. G. Fulghum was not re
corded according to the law of Texas, and that Fall was an innocent
purchaser without notice, as follows:

"'rhe widow of Luke Stephens owned 172r.lto acres of said land, and con
veyed the same to her son, S. D. Stephens, and he in turn conveyed it to
one R. G. Fulglmm by deed which was improperly acknowledged, in the deed
records of Angelina county, 'Tex., in 1883, by reason of the noncompliance
with the law governing registration of deeds, the recording of this instru
ment was void as to any subsequent purchaser of the land from So D. Ste
phens, who purchased same in good faith and for a valuable consideration,
without notice. The plaintiff here claims to own this portion of the land
by virtue of a deed acquired from S. D. Stephens on the 25th day of lS"ovelll
bel', 1904. Now, upon this issue, you are instructed that if the plaintiff. the
Beaumont Lumber Company, or H. B. 1<~all, under whom it claims, paid the
consideration mentioned in said deed without actual notice that the said S. D.
Stephens had previously sold said 1725 / 10 acres to R. G. Fulghum, or without
actual knowledge of such facts and circumstauces as would put a reasonably
prudent person upon inquiry which would have led to a discovery of the
same, In such case the plaintiff would tal,e the title of said land, notwith
standing the prior deed to R. G. Fulghum. If, us above explained, you believe
from the evidence that said H. n. 1<'all was a purchaser for value, without
notice of said prior deed, you will find in favor of the plaintiff for said 1725 / 10
acres of said land. In this event you are further instructed that the plain
tiff has shown title to 289.9696 acres of said land and the defendant has
shown title to 28.33% acres of land. Such are the relative interests shown
by the plaintiff and defendant In the land controversy, if you find that the
plaintiff was an innocent purchaser from S. D. Stephens, as above explained."
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To both the refusal to charge, and the charge as given, the defendant
below seasonably excepted.

It is not necessary to determine that the request to charge was abso
lutely correct in language and law, and that the charge as given is open
to criticism in the abstract. It is sufficient to hold that in this individ
ual concrete case the plain undisputed evidence established that neither
Fall, the grantee from Stephens, nor the plaintiff below as Fall's gran
tee, was an innocent holder for value, without notice of the deed from
Stephens to R. G. Fulghum, and it was error to submit such issue
to the jury, and the effect of it was to confuse and mislead the jury
on this, and other issues in the case. This conclusion in regard to the
title to the one undivided half of the land in controversy renders it
unnecessary to pass on the other errors assigned, as there is no need
for any of them to arise on the new trial which we award in the case.

The judgment of the Circuit Court is reversed, and the cause is re
manded, with instructions to set aside the verdict and award a new trial.

McDONALD et al. v. CAMPBELL.

(CIrcuit Court of Appeals, Eighth Circuit. }j'ebruary 25, 1907.)

No. 2,389.

APPEAL-FINDINGS OF TRIAL COURT-REvIEW.
The findings of a trial judge, on an Issue of fact raised on specIfications

to a bankrupt's discharge, will not be disturbed on appeal, where an un
prejudiced mind could reasonably have reached the conclusions arrived
at by consideration of the entire evidence.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 8, Appeal and Error,
§§ 3979-3982.J

Appeal from the District Court of the United States for the Northern
District of Iowa.

The following are the opinions of Reed, District Judge, in the court
below:
On Petition of Trustee for Review of Order of Referee Denying Application

to Hequlre the Bankrupt to Turn Over Money or Property
to the Trustee.

Without reviewing In detail the testimony upon which the trustee relIes for
an oro,er requiring the bankrupt to turn over to him $1,500 in money, It must
suffice to !'ay that such testimony is Jacking In that degree ot certainty that
would authorize such an order to be made. The trustee contends tIJat an
examination of the baukrupt's books shows tbat, for tIJe three years preceding
the bankruptcy, his net profits should have been at least $;)00 a year, and that
he must have bad this amount on hand or under his control at the time of the
bankruptcy, and It is upon this that the application for the order Is based.
TIJls is an Inference drawn from the examination of the books as to wbat
the bankrupt should bave had on hund, rather than a showing beyond doubt
of what he in fact did have.

The hankrllpt was a merchant tailor and commenced business In Inde
pendence In May, 1902, with a capItal less than $GOO, and was adjud~ed bank
rupt May 15. 1905. It conld hardly be expected that upon such an amount
of capital the expenses of the business anti living expenses of his family,
(consisting of himself Ilnd wife) could, be paid and a net profit of $500 a year
be maoe. October 6, 1!}03, the bankropt mRde a statement to a mercantile
agency as a basis for credit, wblcb statement is as follows:
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Assets.
Cash value of stock ..••....•••......................•••••••••• $ 800
Outstanding ac~ounts.......................................... 200

Total assets $ 1,000

Liabilities.
Owing for merchandise $ 145
Owing at bank........................................ .• 150 2D5

Surplus in business $ 705

After this statement was made, and. before September G, 1D04, he purchased
property on ~rp<.1it to the amount of about $SOO, for which amount claims have
been proved anll allowe<.1 against his estate. On SeptemlJer G, 1D04, the bank
rupt made another statement to the same ageney for a lil,e pUl'IJose, which is
as follows:

Assets.
Cash value of stock " " S 1,200
Outstanding accounts 200

'rota1 assets ..••........................................ $ 1,400

Liabilities.
Owing for merehandiRe $ 4GO
OWing bank ......................••.................•.• 150 COO

Surplus in busineRs $ SOO

Such statements are usually as favorahle to the milker as the facts will
warrant, and, misuming that the stock of goods waR of the value estimated,
the increase of capital was not to exceed :;;200 in about two years and four
months.

'fnking the last statement as a basis upon whieh to ascertain the condition
of the banluupt at the time of filing his Iwtition in bankruptcy, the referee
finds from the testimony such condition to be substantially as follows:

Net worth shown by statement of September G, 1D04.•••..••••• $ SOO 00
Goods bought since such statement........................... DO 76
Discount at bank............................................ 50 00

Total $ D40 7G

Payments made since September 6, l(l04, as follows:
To First National Bank $
Upon merchandise bought ....................................•
To home creditors ......................................•...•
Value of merchandise as scheduled by bankrupt. .

200 00
H4 68

148 28
GOO 00

Total ..•....•.....•....•••••••••.•.•••.....••••••••••• $ 932 H6

In reaching this conclusion, the referee says: "r have assumed that the
profits and earnings of the bankrupt paid ail expenses of his family andl his
business, although the bankrupt testified that it was IU'cessary to average $5
(profit) on a suit to pay expenses, and he Jacked ;n (suits) of that num]JPr. On
the question of profits, he testified that if he made a suit himself and did all
the work there would be $12 to $11'> profit, inf'l11llillg his own labor. He fur
ther testified that the first year he was in business '1 just about made my ex
penses.' The business since that date does not seem to have increased either
In volume or profit. The eXfHnination of the bnllk accollnt of the bankrupt
from May 1, 1904, until the date of the bankruptcy proceedings, does not dis
close a different state of facts than is shown by the foregoing statl~ment."

Such conclusion of the referee is fairly supported by the testimony. It is
{Jnly when the testimony shows beyond reasonable douht that the bankrupt has
money or property in his custody or under hIs control that helongs to his estate
that an order can rightly he made requiring him to turn the same over to his
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trustee. Boyd v. Glucklich, 116 Fed, 131, 53 C. C. A. 451. The testimony in
this case is far short of showing beyond reasonable doubt that this bankrupt
at the time he filed his petition in bankruptcy, or when he was examined, had
money or property belonging to his estate or in his custody, or under his con
trol, wbich he was concealing from his trustee. The fair inference from the
testimony is that the profits of the business did not pay his expenses for the
two years preceding the bankruptcy.

The order of the referee denying the application of the trustee is approved.

On Petition for Discharge and Objections Thereto.
There are 26 specifications of grounds of opposition to the discharge, many

of which are based upon the alleged conceahnent by the bankrupt of $1,500
to $2,000 in money from his trustee. Others specify alleged false oaths by the
bankrupt upon his examinations at the first and subsequent meetings of his
creditors, and others that he destroyed or failed to keep books of account, with
intent to conceal his true financial condition.

'['he finding of the referee upon the application of the trustee for an order
requiring the bankrupt to turn ow'r the money or property alleged to have
been concealed and tIle approval thereof disposes of the specifications based
upon that ground. Those eharging false oaths in other respects are based
mainly upon the denial by HlP bankrupt of lmving written letters to certain
named I)('rsons inquiring if tbey had property for sale, and one seeking a posi
tion for himself and wife· at the Cherokef~ Hospital for tbe Insane, or of re
ceiving answers to any of such letters. It doeR not appear that the bankrupt
purelmscd any property so inquired abont. and failed to aecount for the same,
or secured a situation at t:le ho!'pital. and: it is not apparent how the writing
of sneh letters or the ri':'eiving of answer!' tlwreto. if received. can be material
upon any f]uestion ari!'ing in this bankrupt('Y proceeding.

The spceifieation <'!llir~~ing tllC faih1l'l' to keep, or having destroyed books of
account to eonepnl his true financial condition. is based upon the fact that
some of the clJp(~ks Illade by the bankrupt upon the bank whcre he kept his
account, and wlJieh were rpturned to him by the bank after they bad been
paid and ca]1ee]('(1, are missing. It docs not appear that such missing check!'
were purp()sel~' f1('stroYl'd by the ban],]'upt, or with intent on his part to COll

eeal his true fin:\llej:l1 condition. It is incumbent upon the objecting cred:ltor8
to sho", this. The fait' cou<'!usion from the testimonv is that such checks W(erl'
lost, or burned without nnlawful intent. when the imnkrupt moved from one
place of lmsinesN to another the latter part of April prior to his bankruptcy.
'1'he pass book of the bnnk shows til" :lmount of money deposited during the
year preceding the bankruptey and the amount checked out by 11im, and from
this book and tllose of the c:!TIceled l'11ec],s which were not lost no inference
fairly arises that any fraudulent use of the money fleposited in the bank waR
made by the bankrupt. or that his true financial condition waR or could in any
way hav!' been c01J('"alpd lJ:> the loss of the callcel"d checks. The testimony
must be clear and convincing that tbe han],rUjlt has :l1tpntionally committed
some onp or more of the nets dpclared by the bnnkruptey law as grounds for
withholding his dis(·harge. A carefnl conshleration of all the testimony in
this proceeding floes not so show, and the discharge will be granted.

It is so ordered.

Roy A. Cook (J. E. Cook, on the brief), for appellants.
H. C. Chappell, for appellee.

Before VAN DEVANTER and ADAMS, Circuit Judges, and
PHILIPS, District Judge.

VAN DEVAKTER, Circuit Judge. The record before us is con
fused and unsatisfactory. It seems to present an appeal from an order
of the bankruptcy court granting Robert A. Campbell, a bankrupt,
a discharge, and overruling objections thereto made by some of the
creditors, and also from another order, concurrently entered, approving
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the referee's denial, after a full hearing had upon due notice, of a peti
tion by the trustee, not set forth in the record, requesting an order
that the bankrupt deliver to the trustee $1,500, alleged to belong to
the bankrupt estate and to be knowingly and fraudulently concealed
and withheld by the bankrupt. It is, however, left uncertain whether
the two orders are challenged by a single appeal or by separate appeals
by different appellants; the petition or petitions praying an appeal
being omitted from the transcript. The objections to the discharge
included the charge made in the trustee's petition and also other spec
ifications, as that the bankrupt had knowingly made false oath in
respect of material matters in certain proceedings relating to the
bankrupt estate, and, with intent to conceal his true financial condition,
had destroyed certain canceled bank checks from which that condi
tion might be ascertained.

The referee found that the evidence did not show that the bankrupt
concealed or withheld from the trustee moneys belonging to the bank
rupt estate, and the court concurred in this finding. The court also
found that the other charges specified in the objections to the discharge
were not sustained. Both orders of the court turned solely upon ques
tions of fact. It would serve no useful purpose to narrate or discuss
the evidence. It has been carefully read and considered. Some por
tions of it and some inferences to be drawn therefrom tend strongly
to sustain the charges made; but we think that, upon the entire evi
dence, an unprejudiced mind, bent upon arriving at the truth, might
reasonably reach a different conclusion. A familiar rule, therefore,
forbids that we should disturb the findings. Snider v. Dobson, 21
C. C. A. 76, 74 Fed. 757; Barton Bros. v. Texas Produce Co., 69
C. C. A. 181, 136 Fed. 355; Hussey v. Richardson-Roberts Dry Goods
Co. (C. C. A.) 148 Fed. 598.

It may be that the order approving the denial of the trustee's peti
tion was a mere step in bankruptcy proceedings proper, and therefore
subject to revision by us only in matter of law, under clause "b" of
section 24 of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 553
[D. S. Camp. St. 1901, p. 3432] (Holden v. Stratton, 191 D. S. 115,
118,24 Sup. Ct. 45, 48 L. Ed. 116; First National Bank of Chicago v.
Chicago Title & Trust Co., 198 D. S. 280, 25 Sup. Ct. 693, 49 L. Ed.
10151; In re Mertens, 73 C. C. A. 5G1, 142 Fed. 445; In re McMahon
[C. C. A.] 147 Fed. 684. See, also, Boyd v. Glucklich, 53 C. C. A.
451,116 Fed. 131'; In re Rosser, 41 C. C. A. 497, 101 Fed. 5(2); but
as this question was not discussed by counsel, and as the appeal from
the order granting a discharge has made it necessary for us to con
sider the question of fact which is sought to be also presented by the
other branch of the appeal, we pass over the jurisdictional question
here suggested.

The orders are affirmed.
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THE VIGILANT.

(Circuit Court of Appeals, Third Circuit. January 30, 1907.)

Nos. 31, 44. 45, 46.

1. MARITIME LIElSS-JURISDICTION TO ENFOROE-LIENS GIYEN BY STATE STAT
UTE.

'rhe admiralty courts of the United States bave exclusive jurisdiction
to enforce a maritime lien, wbether created by the general maritime
law or by a state statute.

[Ed. Note.-I!'or cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§ 98.

Maritime liens created by state laws, see note to Tbe Electron, 21 C.
C. A. 21.]

2. S.UlE-STATUTORY LIENS-REPAIRS Al'm St:PPLIES.
Whether a lien for repairs or supplies furnished to a domestic vessel

exists by viJ;tue of a state statute is to be determined solely by the pro
visions of such statute witbout reference to the limitations and conditions
respecting liens on foreign vessels given by the general maritime law.

3. SAME-PESNSYLVAXIA STATUTE.
Under Act Pa. June 2'1, 1895 (P. L. 251), whicb gives a lien on vessels

for supplies or materials furnished for their building or repair under con
tract with the builders, masters, owners, agents, or consignees thereof,
there is a presulllption that supplies furnished to a domestic vessel, al
though on order of the owner, are so furnished on the credit of the ves
sel, and the lien exists unless it is affirmatively shown to have been
waived.

[Ed. Note.-I!'or cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§ 103.]

4. SAME-SUPPLIES FURNISHED TO FOREIGX VESSEL.
The fact that coal to be supplied to a vessel in a foreign port was or

dered by the owner when in her home port does not prevent the attach
ment of a lien therefor under the general maritime law, if sucb was the
intention of the parties.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 34, Maritime Liens,
§ 46.]

5. SAME-LIEN GIVEN BY STATE STATUTE-JURISDICTION OF COURT.
A valid maritime lien created by a state statnte for supplies furnisbed

to a domestic vessel may be enforced by court of admiralty of any district
which obtains possession of tbe vessel.

Appeal from the District Court of the United States for the District
of New Jersey.

Harvey F. Carr, for The Vigilant.
Ellery Robbins and Wm. S. Wallace, for Peale, Peacock & Kerr.

Inc.
Willard M. Harris, for Cottingham & Sons Co. and Sam'l Bell, Jr.
Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges.

GRAY, Circuit Judge. These appeals were heard together, as the
cases themselves were heard in the court below.

The libelants in each case, in an amended libel, allege, in effect,
that the Vigilant was an enrolled vessel of the state of Pennsylvania;
that the managing owner thereof resided in the state of Pennsylvania,
and that the libelants claimed a lien against said vessel for the value
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of the supplies furnished the same, as set forth in the said libel, under
the laws of the state of Pennsylvania. Except in the respect herein
after noticed, these libels involve practically the same questions. In
the court below, the libels were sustained and decrees entered for the
recovery by the libelants from the vessel of the amounts severally
claimed by them, and shown to be due, for supplies furnished and re
pairs done to the said vessel.

The assignments of error upon which the principal contentions of the
appellant are founded, are: (1) That the court below erred in holding
that the Pennsylvania statute created a valid lien upsn the respondent
vessel for the debt due on account of supplies furnished or repairs
done at her home port, regardless of whether the repairs or supplies
were made or furnished expressly upon the credit of the vessel; (2)
that the court erred in holding that the lien created by the Pennsylvania
statute could be enforced outside of the jurisdiction of the district
court, in the state conferring such lien. That the District Courts of
the United States having jurisdiction of a contract as a maritime one,
may enforce a lien for its security, even when created by the state
laws, has been settled by many decisions of the Supreme Court of
the United States. It is sufficient to refer to The Lottawanna, 21
Wall. (U. S.) 558, 22 L. Ed. 654, decided in 1874, and The J. E.
Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345, decided in 1893,
and the cases cited therein. It is perhaps safe to say that the founda
tion of every proceeding in rem, in admiralty, is a maritime lien. The
existence of a maritime lien being established, admiraltv jurisdiction
attaches to enforce the same by such a proceeding. The debt due upon
a contract, for supplies furnished or repairs done to a foreign vessel,
made by the master, agent, or managing owner of said vessel, is,
unless the contrary is shown, presumed to have been incurred on the
credit of the vessel, and for the security of the debt the general mari
time law creates a lien. The reason, as often stated, for the implication
made by the maritime law, that necessaries furnished to a vessel in
a foreign port are furnished all the credit of the vessel, is that the
exigencies of commerce require that a ship "should go," an I not be
delayed or hindered by the difficulties of ascertaining or making avall
able the credit and respons~bility of the owner. In such cases, there
fore, the authority of the master, managing owner or other agent, to
pledge the ship for debts so incurred, is presumed. It would seem
that, under the same circumstances, a lieD was given bf the civil law
for necessaries furnished to a domestic vessel. 'Whether, as bv the civil
law, a lien for necessaries furnished to a domestic ve,sel was given
by the general maritime law, or only by the local maritime law, it is
fruitless to inquire, as it is well settled that the maritime law of the
United States, as administered in their courts of admiralty, gives no
such lien.

It is not disputed that, in three of the cases before us, the supplies
and services for which claim is made, were furnished to the respondent
vessel while at its home port of Philadelphia, and that the junsdictlOn
of the court below, in admiralty, to entertain these proceedings in rem.
111USt depend upon the existence of a maritime lien under the laws of
the state of Pennsylvania.
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However anomalous the proposition may be, that states may create
liens which they cannot enforce, but which will be recognized and en
forced by the federal courts of admiralty, the practice, as said by Mr,
Justice Bradley in The Lottawanna, has become "firmly settled, and it
is now too late to question its validity," The Pennsylvania statute
referred to is the act of June 24, 1S!)5 (P. L. 251), the material parts
of which are as follows:

"Ships and vessels of all kinds built, repaired, fitted, furnished and sup
plied with necessaries for navigation within this cOllllllonwealth shall be sub
ject to a lien for all debts contracted by the builders, masters, owners, agents
or consignees thereof, for worl{ done or materials and supplies found or pro
vided in the building, repairing, fitting, furnishing, supplying or equipll'ing of
the same, in pref<'!"C'nee to any other debt due from the builders, masters, own
ers. agents or consigllees thereof.

(2) The lien afore:said sllnll continue for and during the pE'riod of one year
next after the work is done or the mnterials and supplies are furnished or pro
vided to such ship or vessel and no longer.

on The lien for work done and materials and supplies furnished as aforesaid
shall exist in favor of all shipbuilders, merchants, dealers, tradesmen and
mechanics for all work done or materials and supplies furnished or provided
in the building, repairing, fitting, furnishing, supplying or equipping of such
ships or vessels."

The owner of the vessel here has been adjudicated a bankrupt, and
the trustee in bankruptcy is the claimant, whose contention is that the
necessaries, whether of repairs or supplies, were ordered by the owner
in each instance, and that no credit was given to the vessel therefor;
that unless made or furnished expressly on the boat's credit, no liens
exist against said vessel under th~ laws of the state of Pennsylvania.
In support of this contention, it is argued tint, unrler the general
admiralty law, where necessaries are furnished a foreign vessel under
contract with her owner, it must be affirmative'y shown that such neces
saries were supplied on the vessel's credit. and tl1at t11is limitation is
applicable to the statutory lien here sought t·) be enforced. This is
not a correct statement of the requ;rements of the law maritime, for the
attaching of a lien to the debt incurred for necessaries furnished to a
foreign vessel. If it appear that such supplies and repclirs are not
furnished on the credit of the vessel, no lien attaches, but it is also
true that an implication under the maritime law arises, that the supplies
or repairs ordered by a master or other ship's agent, were intended to be
upon the credit of the vessel, unless the contrary appear. The Supreme
Court, in the case of The Emily Souder, 17 Wall. (U. S.) 666-670,
21 L. Ed. 683, says:

"The presumption of law always is, in the absence of fraud or collusion,
that wlJere adnlllces are made to n captain in a foreign port, U1'011 »1..' ,L'·

quest, to pay for necessary repairs or supplies to enable his vessel to prosecute
lIer voyage. or to pay harbor dues, or for pilotage, townge, and like sc"vicE's
renc]preLl to the vessel, tbat tbey are made upon the credit of the vessel as well
as upon tbat of her owners. It is not necessary to tile existence of tbe hypoth
eeation that there should be in terms any express pledge of tbe vessel, or any
sti11ulation that the credit shall be given on her acconnt."

But in the view of the law applicable to the statutory liens here claim
ed, it is not necessary to determine on the evidence, whether the pre
cis'e conditions of fact necessary to the creation of a lien, for supplies to
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a foreign vessel, by the maritime law, exist or not, although we are of
the opinion that there is ground for a just inference that they do.
However this may be, we think there is nothing to authorize the propo
sition, that the limitations attaching to a lien created by the maritime
law, for necessaries supplied to a foreign vessel, attach also to a lien
which depends for its existence entirely upon a state statute, without
regard to the requirement of the statute itself in that respect. It is
true that a state law cannot broaden or make narrower the limits of
maritime law and admiralty jurisdiction, or confer jurisdiction upon
the courts of admiralty, but it can create a lien of a maritime nature,
of which those courts have determined they will take cognizance. They
take such cognizance, because the lien so created is a maritime lien,
and, whether created by the general maritime law or by state statute,
such a lien is a matter of admiralty jurisdiction. The lien for supplies
furnished to a foreign vessel is enforced, because it exists by the mari
time law. The liens in the cases before us are enforced, because they
exist by the Pennsylvania statute. In respect to the former, whatever
limitations there may be as to the supplies having been furnished on the
credit of the ship, are limitations declared by the general maritime law,
and are conditions necessary to the existence of the lien under that law.
If there are limitations as to the statutory lien, they must be sought in
the statute itself which creates the lien. These statutory limitations
cannot be disregarded. If they are disregarded, the admiralty court
would be attempting to enforce a lien which did not exist. To refuse
to enforce a maritime lien confessedly existing by a state statute, be
cause of limitations supposed to attach to a maritime lien created by
maritime law, would be to leave such local maritime lien without a
forum in which it can be enforced. The general maritime law of the
United States creates no lien for supplies to· a domestic vessel, and there
can, therefore, be no proceeding in rem for the debt so incurred. The
lien created, however, by the local statute, being maritime in its nature,
furnishes the foundation for such a. proceeding in rem in the admiralty
court, the jurisdiction of which founds itself upon the existence of a
maritime lien, though created by a state statute, in the fashioning, crea
tion and limitation of which the general maritime law has no part.
It would be as logical to say, that the condition prescribed by the
Louisiana statute, which was under consideration in the case of The
Lottawanna, that there should be a registry of the claim in order to
effect a lien, could be disregarded, as to say that the maritime lien creat
ed by the Pennsylvania statute should not be enforced, because of limi
tations, foreign to its language and purpose, arbitrarily read into it.
Under the Pennsylvania statute, supplies furnished to a domestic vessel,
at the request of the owner, master or agent, are taken to be furnished
upon the credit of the vessel, and for the debt thus incurred a lien ad
mittedly maritime is given. Because of its maritime character, the
United States District Court, sitting in admiralty, has exclusive juris
diction for its enforcement. It is not competent for such court to say
that it will refuse to enforce such an existing lien, which, by reason of
its maritime character, is dearly within its jurisdiction.

The contention of the appellants in these cases, that the courts of ad
miralty will not enforce- a maritime lien against a vessel for supplies.
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created by a state statute, unless it is shown that the supplies were fur
nished expressly on the credit of the vessel, rests principally, if not al
together, upon what was said by the learned judge who delivered the
opinion of the Circuit Court of Appeals for the Sixth Circuit, in the
case of The Samuel Marshall, 4 C. C. A. 385, 54 Fed. 396. That lan
guage is in part as follows:

"Into such a statute [the state statute creating a lien for supplies to a do
mestic vessel], therefore, must be imported the limitatIons which are always
applicable to liens of this general class under the admiralty laws. This result
would follow, whatever was the intention of the state Legislature in passing
the lien law."

Notwithstanding the ability of the distinguished judge who delivered
the opinion of the court in that case, we are unable to agree that statu
tory liens of the kind here in question are thus limited. Upon the facts
as stated, the case was correctly decided, and the proposition contained
in the language above quoted was not necessary to sustain the decision.
The Samuel Marshall had been chartered from its owner, with the ex
press stipulation that the charterer was to have full control, employing
and discharging officers and men, and with the obligation of paying all
running expenses, including the purchase of coal. Libelants furnished
coal to the vessel thus chartered, with knowledge of the fact of the
charter, and that the master, who ordered the coal, was directly in the
employ of the charterers. They also knew that the charterers were un
der obligation to furnish the coal, and that they had no authority, by
themselves or by their agent, to make the owner liable therefor. Un
der this state of facts, it was held that the supply men had notice that
the company had chartered the vessel, and that the coal was furnished
on the credit of the charterer, and not of the vessel, and that therefore,
no lien attached under the Michigan sta,tute, giving a lien for all debts
contracted for by the owner or master on account of supplies furnished.
No debt can be incurred, or lien established on its account, under the
maritime law or the statute of a state, except by the authority, express
or implied, of the party to be charged. In this case, there was express
knowledge by the libelant of the stipulation by the charterer, which
rebutted any implication of the authority on the part of the master
to charge the vessel. The fundamental principles of agency cannot
be ignored in the creation of liens, either by the law maritime or the
statutory law of the state. The case of The Kate, 164 U. S. 458,
465, 17 Sup. Ct. 135, 140, 41 L. Ed. 512, was decided upon the same
grounds. There, the charter party obliged the charterer to pay for all
coal, and the libelant, who supplied the coal on the order of the charter
er, with knowledge of this stipulation, attempted to charge the vessel,
under a state statute giving a lien for necessaries to a domestic vessel.
Mr. Justice Harlan, in delivering the opinion of the Supreme Court,
says:

"It Is unnecessary for the decision of this case to consider whether the stat
ute of New York, if interpreted as claimed by the libelant, would be repugnant
to the commerce clause of the Constitution. 'Ve decide only that the libelant
has no lien on the vessel under the maritime law, and that the statute of New
York, reasonably construed, does not assume to give a lien where supplies
are furnished to a foreign vessel upon the order of the charterer, with know1-
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edge on the part or the person or corporation furnishing them, that the ('har
terer does not represent the owners, but by contract with them has Ulldextaken
to furnish such supplies at his own cost."

In the case of supplies furnished to a dome3tic vessel, a state law
may imply that they were furnished upon the credit of the vessel,
whether ordered by the owner, master, charterer, consignee or other
person customarily clothed with authority for that purpose, and create
a lien for the debt incurred. But clearly no state law could make such
an implication, or create such a lien, if the owner expressly refused
authority for thus pledging the vessel, and that refusal was known
to the one who furnished the supplies. To contend that it could, would
be the assertion of a legislative omnipotence that nowhere exists in
our institutions. In an instructive and exhaustive opinion, Judge Put
nam, speaking for the Circuit Court of Appeals, First Circuit, in the
case of The Iris, 40 C. C. A. 301, 100 Fed. 104, has discussed in all its
bearings the admiralty jurisdiction of statutory liens on domestic ves
sels. In the course of that opinion, he says:

"There remains the third principal point which we have stated-that, in the
absence of proof that credit was given the vessel, no admiralty lien can arise,
although the circumstances fulfill all the conditions which the local statute
requires. This is supported by two supposed authorities. In The Samuel Mar
shall, 4 C. C. A. 385, 54 Fed. 396, there is a dictum, In effect, that a local lien
,:an be enforced in admiralty only where credit is given the vessel. and that in
this respect there is the same limitation as with reference to SUlJplies furni~IJed

a ship in a foreign port. The Lottawanna, 21 Wall. (D. S.) 551:1,22 L. Ed. \i.i)4,
is supposed to lay down a similar rule at page 5iS1; but tbis question did not
arise in that case, and at page 580 the opinion says: 'T'he rights of material
men furnishing necessaries to a vessel in her home port may he regnlated in
each state by state legislation.' Also, in The Glide, at page 6~0. 167 D. S.. 17
Sup. Ct. 930, 42 L. Ed. 296, ubi supra, the opiniou quotes from The Lotta
wanna the unqualified language which we have already cited. In truth. this
third point is but a repetition, in a new form, of the last question wlll('11 we
nave answered and seems to be disposed of by what we have said about The
Glide and The J. E. Rumbell; anli we have shown, by a full citnti,m of au
thorities in the early part of this opinion, that the Supreme Court has reit
erated the unrestricted power of state Legislatures to create liens on domestic
vessels under such limitations as each may determine,"

The courts of admiralty cannot create a maritime lien; no more can
they arbitrarily change or modify the lien that exists, whether by
virtue of the maritime or the local law. The qualities and limitations
pertaining to a maritime lien, for supplies to a foreign vessel, are de
termined by the general maritime law creating the lien, and the quali
ties and limitations pertaining to a maritime lien created by state law,
for supplies to a domestic vessel, must be determined by the state law
creating the lien. All that the courts of admiralty can do is to recog
nize and enforce an existing maritime lien, by whatever law created.
"Where the lien given by a state statute is sought to be enforced, the
provisions of the state statute in reference to the creation and dura
tion of the lien must be observed." Benedict's Adm. (3d Ed.) § 268.
Turning to the Pennsylvania statute, we find that ships and vessels
are subjected to a lien for all debts contracted by the masters, owners,
agents or consignees thereof, for work done or material and supplj"t
found and provided, etc. The lien thus provided for, therefore, at-
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taches for all debts contracted by the master, owner or agents of the
vessel. The lien is the consequence of supplies furnished on such a
contract, and of this all persons thus contracting in the state of Pennsyl
vania must be supposed to have knowledge, and such contracts must
be taken to have been made in contemplation of this state of the law,
viz., that no express pledging of the credit of the vessel is required
to create the lien. Of course, like every other privilege or advantage
given by law, it can be waived, and an understanding between the
parties, that no such lien is contemplated, would be effective for that
purpose.

According to the maritime law, under certain circumstances the
presence of the owner at a foreign port, where the necessaries are
supplied, may negative the intention of pledging the credit of the
vessel. It is argued, therefore, but unsoundly, that the presence of
the owner at the port where the supplies are furnished to a domestic
vessel, should also have the same effect. This might almost prevent
the creation of a lien upon a domestic vessel at all, under a state stat
ute, as the owner is presumably at the home of his vessel. The very
object of the state law is to give a lien not given by the maritime law,
to wit, for supplies to a vessel at its home port, where, it may be,
its owner resides, and where the conditions and necessities, in recog
nition of which the maritime law creates a lien upon a foreign vessel,
do not exist. As we have before said, the state law, which says, in
effect, that the supplies ordered by a master, owner or consignee,
are presumed to be on the credit of the vessel (unless the contrary is
shown), enters into the contract, which must be taken to have been
made with reference to the law. The burden, therefore, of showing an
express repudiation of such a pledge, known to the one who claims
the lien, rests upon him who undertakes to rebut its implication.

:No case has been cited, and we have found none, in which the deci
sion upon the facts contravenes the conclusions here arrived at. As
pointed out by Judge Putnam, in the case of The Iris. supra, the point
was expressly taken by counsel in the case of The J. E. Rumbell, supra,
that there was no allegation or proof that the supplies were furnished
on the credit of the vessel, yet the liens were established by the Supreme
Court as within the admiralty jurisdiction, and as displacing a mortgage.
In The Kiersage, 2 Curtis (U. S.) 421, Fed. Cas. No. 7,762, and The
Young Mechanic, 2 Curtis (D. S.) 404, Fed. Cas. No. 18,180, decided
by Mr. Justice Curtis, on appeal at circuit, that eminent jurist deals with
the questions here discussed, without intimating any doubt that the liens
created by the Maine statute, were to be enforced as they existed under
the statute, and independently of any other limitations whatever, the
only condition or test of admiralty jurisdiction being that the lien, and
the contract to which it was attached, were maritime in their nature.
In opening his opinion in the latter case, he says:

"This being a donwstic vessel, the lien, if any. is conferred by the local law.
If hy that law it exists, it may be enforced in the admiralty. If it has ceased
to exist, it can he enforced nowhere."

The learned judge who delivered the opinion in the case of The Sam
uel Marshall, supra, cites the opinion of Mr. Justice Curtis, in The

151 F.--48



754 151 FEDERAL REPORTER.

Young Mechanic, in support of his position, that the limitations and con
ditions applicable to the liens created by the maritime law in the case
of supplies furnished to a foreign vessel, must be "imported" into the
state statutes creating the liens which we are now considering. With
due respect to that learned judge, we think that he has misconceived the
purport of Mr. Justice Curtis' conclusions in the case stated. That dis
tinguished jurist does discuss, at great length, the character of the lien
conferred by the statute, and does conclude that it is a lien of the same:
character as a maritime lien, when the latter is once created, the con
clusion arrived at being, simply, that the lien created by state legislatures
was to have the same characteristics, force and efficacy as the lien
created by the maritime law. The whole object of his discussion, is to
show that a lien created by state statute, for supplies to a domestic
vessel, is a jus in re, and in that respect partakes of the character of a
maritime lien. \Ve have given the opinion of Mr. Justice Curtis in this
case careful consideration, and can find nothing therein that does not
confirm the opinion at which we have arrived.

In the case of Samuel A. McCaulley, et al., it appears in the libel
that the coal for which claim was made, was furnished at Grassy Sound.
in the state of New Jersey. This allegation is supported by the evi
dence, and there is no question that the port at which the coal was de
livered was a foreign one, within the meaning of the admiralty law in
this regard. The fact that the owner was in the home port when he
ordered the coal for the steamer to be supplied in the foreign port, did
not prevent the attachment of the lien, if such was the intention of the
parties. The Kalorama. 10 Wall. (U. S.) 204, 19 L. Ed. 491. The Ag
nes Barton (D. C.) 26 Fed. 542. On the question of fact, whether the
coal was supplied on the credit of the vessel, it is sufficient to say that we
think the court below was justified in so finding.

As to the second general question, viz., that the lien, if any, created
hy the Pennsylvania statute could not be enforced in the state of New
Jersey, little has been said by the appellant. If the statute of Pennsyl
vania has created a valid maritime lien, enforceable in the admiralty
courts of the United States, it has created a jus in re, a right of proper
ty which can be enforced wherever the admiralty jurisdiction of the
United States extends. Vessels are wanderers, and the lien created by
the state statute would be of little value if it ceased to exist whenever
the ship chose to sail beyond the limits of the state. The lien created
was a maritime lien, which, unlike a lien at common law, can exist with
out possession of the thing as to which it is asserted. Such a lien has
been pronounced good against a bona fide purchaser and a mortgagor,
and we see no reason why it cannot be enforced by the district court
for the district of New Jersey, sitting in admiralty, having possession
of the vessel,. by a proceeding in rem.

For the reasons stated, we think the decrees in the several cases men
tioned in the caption should be affirmed. And it is so ordered.
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1. POST OFFICE-VIOLATION OF POSTAL LAWS-INDICTMENT.

All indictment, under Rev. St. § 3893, as amended by Act Sept. 26,
1888, c. 1039, § 2, 25 Stat. 496 [{;. S. Compo St. lUOl, p. 26;,)8J, for deposit
ing an obscene, lewd and lascivious letter in the mails, is not bad because
it alleges that the offense was eomJllitted "on or about" a given date,
where it shows that but a short time elapsed between the writing of the
letter and the finding of the indictment; the defect being one of form
only, by wlJicb the defendant was not prejudiced, and to be disregarded
under Hev. St. § 102;') [U. S. Compo St. 1901, p. 720].

[Ed. Note.-Nonmailable obscene matter, see note to Timmons v. United
States, 30 C. C. A. m.]

2. SAME-DESCRIPTION OF OFFENSE.

An indictment. undE'r HeL St. § 3893, as amended by Act Sept. 26,
1888, c. 1039, § 2, 25 Stat. ,Wl) [D. S. Camp. St. l!){Jl, p. 2G58J, held to
sufficiently charge that defendant deposited an obscene letter in a pDst
office "for mailing or delivery," although not in sueh language, where the
plain and reasonable meaning of the language used is that :o<ueh was the
purIJose with which the letter was deposited in the post of1ice.

3. SA~IE.

In Rev. St. § 3893, as amended by Act Sept. 2G, 1888, c. 1039, § 2, 25
Stat. 49G lU. S. Compo St. 1901. p. 2C;-.8], which declares unmailable "ev
ery obscene, lewd, or lascivious book, pamphlet * .. .. or other publi
cation of an indeeent character." the words "indE~cent character" qualify
only the words "other publication," and, in an indietment for its violation
by mailing of a letter, it is not essential that the letter be described as
of an indecent character, in addition to describing it as obscene, leWd,
and lascivious.

4. SA~m.

An indictment, under Hev. St. § 3893, as amended by Act Sept. 26,
1888, c. 1039, § 2. 25 Stat. 496 [U. S. Compo St. WOl, p. 2G58], for deposit
ing in a post office an obscene, lewd, and lascivious letter, sufficiently
describes the letter, where it sets out sufficient thereof to fdentify it, and
alleges that the contents are so obscene, lewd, and lascivious as to be im
proper to spread on the records of the court, and, if the defendant desires
more specific information as to such contents, he may apply for a bill
of particulars.

[lDd. Note.-l]"or cases in point, see Cent. Dig. vol. 40, Post Office, § 70.]

5. CRIMINAL LAW-Pl::'>ISIHlENT-CRUEL AND UNUSUAL PUNISID1ENT.

Hev. st. § 3893, as amended by Act Sept. 26, 1888, C. lOa\), § 2, 25 Stat.
49G [D. S. Compo St. 1901, p. 2G58], which fixes the punishment for de
positing obscene, lewd, or lascivious matter in the mails at a fine of not
more than $5,000, or imprisonment at hurd labor for not more than five
years, or both, is not in violation of the eighth constitutional amendment,
as imposing or authorizing an excessive fine or a cruel and unusual pun
ishment.

0. SAME-EvIDENCE-OPINION TESTIMONY AS TO HANDWRITING.

'Vitnesses who testify that they have seen a defendant write, and be
lieve they know his writing, although having only a limited acquaintance
therewith, may properly be permitted to give an opinion as to whether
a certain letter was written by him.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 14, Criminal Law,
§ 1055.]
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7. SAME.

It is competent for an expert in han!lwriting to give an opinion from an
inspection of a writing WheUJel' it is in a genuine or a disguised hand
writing.

8. SA:\[E-APPEAL-REVIEW-DISCBETION OF TBIAL COl'BT-~fAILING OnSCENE

LETTER-EvIDENCE.

'Yhether or not a writing charged to have been deposited in a post office
in violation of law is too obscene, lewd, and lascivious to he spread lJPon
the records is a question which it is within the discretion of the court to
determine, and its action thereon cannot he assigned as error.

In Error to the District Court of the United States for the District
of Kansas.

David Overmyer, for plaintiff in error.
J. S. West, Asst. U. S. Atty. (H. J. Bone, U. S. Atty., on the brief).
Before VAN DEVANTER and ADAMS, Circuit Judges, and

PHILIPS, District Judge.

VAN DEVANTER, Circuit Judge. The plaintiff in error was tried
and convicted in the District Court upon a charge of having deposited
in the United States post office at Wakeeney, Kan., a certain obscene,
lewd, and lascivious letter, in violation of section 3893 of the Revised
Statutes, as amended September 26, 1888 (25 Stat. 496, c. 1039, § 2
[U. S. Camp. St. 1901, p. 2658]), and now seeks a reversal of the
judgment because of alleged errors in the proceedings.

The first matter to be considered is the sufficiency of the indictment,
which was challenged by a demurrer and by a motion in arrest of judg
ment, both of which were overruled. The objections now made to the
indictment are: (1) It states that the offense was committed "on or
about" the 22d day of August, 19071, and thereby makes the time "so
uncertain as to cover any possible period." (2) It does not state that
the purpose in depositing the letter in the post office was its mailing or
delivery, and thus omits an essenfal element of the offense. (3) It
does not state that the letter was of an indecent character, but only
that it was obscene, lewd, and lascivious, and thus omits another essen
tial element of the offense. (1) It does not set forth the letter or its
substance. (5) Section 3893 is void because violative of the constitu
tional inhibition against excessive fines and cruel and unusual punish
ments. These will be considered in their order.

'While the rules of criminal pleading require the time of the offense
to be stated with precision, this is a matter of form, anel not of sub
stance, save in exceptional instances, where the time is made an in
gredient of the offense, for, omitting such exceptional instances, it is
not essential to prove the time as stated, but only that the offense was
committed at some time before the finding of the indictment and with
in the statute of limitations. 1 Bishop's New Cr. Proc. § 386; Mat
thews v. United States, 161 U. S. 500, 16 Sup. Ct. 640, :10 L. Ed. 7186;
Ledbetter v. United States, 170 U. S. 606, 612, 18 Sup. Ct. 774, 42 L.
Ed. 1162; Hardy v. United States. 186 U. S. 224, 22 Sup. Ct. 889, 4G
L. Ed. 1137; United States v. Jackson (C. C.) 2 Feel. 502; Unit:.;
States v. Potter (C. C.) 56 Fed. 83, !)5; United States v. Conrad
(C. C.) 59 Fed. 458, 461; Hume v. United States, 55 C. C. A. 407,
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414, 118 Fed. 689, 696; United States v. Howard (D. C.) 132 Fed.
325, 335; State v. Sammons, 95 Ind. 22; Kenney v. State, 5 R. I.
385; State v. Findley, 77 :Ylo. 338; State v. Brooks, 33 Kan. 708,
711, 7 Pac. 591. The time of its commission is not made an ingredient
of this offense. The common understanding of the words "on or
about," when used in connection with a definite point of time, is that
they do not put the time at large, but indicate that it is stated with ap
proximate accuracy. Besides, the indictment was found October 13,
190:1, and shows that the letter was written August l!lth of that year,
so the charge that it was deposited in the post office is necessarily con
fined to the intervening period of a little less than two months. The
uncertainty, therefore, falls far short of being as great as claimed, and
we are clearly of opinion that it could not have operated to the prej
udice of the defendant. Thus, the first objection is made plainly un
tenable by the curative provisions of section 1025, Rev. St. [U. S.
Compo St. 1901, p. 720], which declares that:

"No indictment * * * shall be deelll(~d insu11icient, nor silall the trial,
judgment or other proceedings thereon be aff(~cted, by reason of any defect or
imperfection in matter of form only, which shall not tellu to the prejudice of
the defendant."

Does the indictment state that the letter was deposited in the post
office for mailing or delivery? \Ve think it does. True, it does not
do so in the language of the statute, but that is not essential. As said
by Mr. Justice Brewer, in Dunbar v. United States, 156 U. S. 185, 190,
191, 15 Sup. Ct. 32D, 39 L. Eel. 390:

"But, although these are purely statutory offenses, it is unnecessary to re
sort to the very words of tlw statute. The pleader is at liberty to use any
forIll of expression, provided only that he tllPreby fully and accurately de
scribes the offense; and the entire indidlllPlit is to be cOllsidereu in deter
mining whether the offense is fully stated. * * * Any words of descrip
tion which make clear to the cOllJmon UlHlerstaliding the artkles in respect
to \vllich the offense is alleged are sumcient."

The indictment, in addition to stating that the defendant "unlaw
fully and knowingly" deposited the letter in the United States post
office, states that the letter was "inclosed in an envelope which * * *
was then and there stamped with a two-cent United States postage
stamp so as to entitle it to transmission through the mails of the United
States," and "was then and there addressed and directed to [the name
will be omitted], City," and that "the mailing by him as aforesaid"
was contrary to the statute, etc. Thus it is said that the defendant
unlawfully and knowingly, which excludes any idea that the act was
lawful or unintentional, deposited in the United States post office, the
place for mailing letters to be transmitted through the mail, a letter
inclosed in an envelope which was so addressed and stamped as to cause
it to be transmitted through the mail when so deposited, and this is
characterized as "the mailing" of the letter. The plain and reasonable
meaning of the charge is that the letter was deposited in the post office
for mailing and delivery, and there can be no doubt that the defendant
so understood it.

The third objection turns upon the language of the statute, that
"every obscene, lewd or lascivious book, pamphlet, picture, paper,
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letter, writing, print, or other publication of an indecent ch.aracter,"
shall be nonmailable. The words "of an indecent character," quali
fy only the words "other publication," and, taken with them, include
any publication, other than those specificaIly mentioned, which is
similarly indecent; that is, obscene, lewd, or lascivious. We fuIly con
cur in the ruling of the Circuit Court of Appeals of the Sixth Circuit
in Timmons v. United States, 30 C. C. A. 74, 85 Fed. 204, that in an
indictment like this it is not essential that the letter be described as of
an indecent character in addition to describing it as obscene, lewd, and
lascivious. The case of United States v. Chase, 135 U. S. 255, 10 Sup.
Ct. 756, 34 L. Ed. 117, relied upon by counsel, relates only to the mean
ing of the word "writing," and to the influence thereon of the words
"other publication." The interpretation sought to be put upon it
would render an indictment such as this insufficient, unless it described
the letter as a "publication" of an indecent character, in addition to caIl
ing it a letter and aIleging that it was obscene, lewd, and lascivious.
\TIle think the case is not susceptible of such an interpretation and is
without application to the one before us.

'While neither the letter nor its substance is set forth in the indict
ment, it is therein alleged that the letter commenced, "\Vakeeney,
Kans., Aug. 19-04-Friend [the name will be omitted]: I am sorry
to inform you," and concluded, "I mean business and would like to tell
you all sometime. Your friend," and that it was "obscene, lewd, and
lascivious, and was so obscene, lewd, and lascivious as to be offensive
to this honorable court and improper to spread upon the records there
of, or to be more fully set forth in this instrument." That it was suf
ficiently identified, we think, is plain. The fourth objection, however,
goes beyond the matter of identification, and is that the aIlegations
in respect of the character of the letter were mere legal conclusions,
and, in any event, did not sufficiently inform the accused of the nature
and cause of the accusation against him. Upon principle and authority
the obj ection is untenable. The office of an indictment is to set forth
the facts constituting the essential elements of the offense, but not the
evidence. 1 Chitty, Cr. L. 231a; Wharton, Cr. PI. & Pro (9th Ed.)
§ 158; Brown v. United States, 74 C. C. A. 214, 143 Fed. 60. The
allegation in respect of the character of the letter was one of fact, the
truth or falsity of which was to be determined by the evidence, which
would probably consist of the letter and whatever properly affected
its interpretation; and that allegation was no more a legal conclusion
than was the one that the article deposited in the post office was a
letter, or than would be an allegation of ownership or sale. In Grimm
v. United States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, where
the charge was that the defendant had unlawfully used the mails for
transmitting information to others of the place where obscene, lewd,
and lascivious pictures could be obtained, the court held untenable
the objection that the pictures or a full description of them should have
been incorporated into the indictment, and declared that it was suffi
cient to aIlege their character and leave further disclosures to the in
troduction of evidence. And in Price v. United States, 165 U. S. 311,
17 Sup. Ct. 366,41 L. Ed. 727, where the charge was that the defend
ant had unlawfully used the mails for transmitting a certain book "the
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character of which is so obscene, lewd, and lascivious that said book
would be offensive if set forth in full in this indictment," the court
held there was no force in the objection that this was a mere expression
of the opinion of the pleader, and said:

"The plain English of an allegation that a book is so obscene and indecent
as to be offensive, if set forth in full in an inuictlllent and placed upon the
records of the court, is that the book is obscene in fact, and to the degree de
scribed. No one denies thaf there are degrees of obscenity, any more than
that two and two make four; but, when a book is stated to be so obscene
that it would be offensive if set forth in full in an indictment, such allegation
imports a sufficient degree of obscenity to renuer the production nonmailable
anu obscene under the statute."

\Vhew an indictment sets forth the facts constituting the essential
elements of the offense with such certainty that it cannot be pro
nounced ill upon motion to quash or demnrrer, and yet is couched
in such language that the accused is liable to be surprised by the
production of evidence for which he is unpreparec1, he should, in
advance of the trial, apply for a bill of the particulars; otherwise it
may properly be assumed as against him that he is fully informed of
the precise case which he must meet upon the hial. 1 Dishop's New
Cr. Proc. § 6+3 et seq.; Wharton, Cr. PI. & Pr. (9th Ed.) § 702 et
seq.; Dunbar v. United States. 1.5G U. S. 185, 192, 15 Sup. Ct. 325,
39 L. Eel. 390; Rosen v. United States. 1G1 U. S. 29, 40, 16 Sup. Ct.
434, 480, 40 L. Ed. GOG; Durland v. United States, 1G1 U. S. 30G,
315, Hi Sup. Ct. 508, 40 L. Eel. 709; Dunlop v. United States, 1G;j
U. S. 48G, 491, 17 Sup. Ct. :11'5,41 L. Eel. 799; United States v. Ben
nett, 2/1 Fed. Cas. 1,093, No. 14,571; Tubbs v. United States, 44 C.
C. A. 357, 105 Fed. 59. The defendant made no such application,
but entered upon the trial without other objection than to demur to
the indictment upon the ground that it "does not state facts sufficient
to constitute an offense against the laws of the United States."

In the Rosen Case, supra, portions of the paper charged to have
been unlawfully deposited in the mails were alleged to be obscene,
lewd, lascivious, and improper to appear upon the records of the
court, and it was objected that the omission from the indictment of
a description of the objectionable matter was in violation of the con
stitutional guaranty that a defendant in a criminal case shall be in
formed of the nature and cause of the accusation against him; but
upon much consideration the objection was overruled, and Mr. Justice
Harlan, speaking for the court, said:

"The doctrine to be deduced from the American cases is that the consti
tutional right of the defendant to be informed of the nature and cause of the
accusation against him entitles him to insist, at the outset, by uemurrer 01'

by motion to quasb, and, after verdict, by motion in arrest of judgmeut, tbat
the indictment shall apprise him of the crime charged with such reasonable
certainty that he can make his defense and protect himself after judgment
against another prosecution for the same offense; that this rigbt is not in
fringed by the omission from the indictment of indecent and obscene matter,
alleged as not proper to be spread upon the records of the court, provided the
crime charged, however general the language used, is yet so described as rea
wnably to inform the accused of the nature of the charge sought to be es
tablished against him; and that, in such case, the accused may apply to the
court before the triai is entered upon for a bili of particulars, showing what
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parts of the paper would be relied on by the prosecution as being obscene,
lewd, and lascivious, which motion will be granted or refused, as the court,
in the exercise of a sound legal discretion, may find necessary to the ends of
justice."

Following the decision in that case a like objection was overruled
by this court in Tubbs v. United States, supra.

No complaint is made of the punishment actually imposed, whi&
was a fine of $500 and imprisonment in a county jail until the fine
should be paid. But it is objected that the statute, in providing that
the offender shall be fined not more than $5,000, or imprisoned at
hard labor for not more than five years, or both, at the discretion of
the court, violates the eighth amendment to the Constitution, which
declares that excessive fines shall not be imposed, nor cruel and unusual
punishments inflicted. The objection is to the measure, and not the
form, of the punishment. In our opinion it is without merit. It loses
sight of the corrupting nature of the offense and of the necessity for
effectually checking the temptation to use the mails for improper pur
poses. The dissemination of that which makes against decency,
purity, and chastity in private life is infinitely more dangerous to
society than are many offenses, the authorized and commonly approved
punishment for which is more severe. And no other agency is so well
adapted to the inexpensive, extensive, and effective dissemination of
such indecent matter as are the mails. True, the statute lodges a
wide discretion in the court in affixing the punishment, but this is
upon the supposition that the discretion will be judicially exercised
according to the circumstances of the particular offense, its malig
nity, and the occasion for deterring others from offending in the like
way. \Ve have no doubt that there may be cases in which the im
position of the maximum punishment would be consistent with the
constitutional guaranty. A further consideration which makes strong
ly against the objection is that it seems never to have been made be
fore, although the statute has long been in existence. and has been fre
quently considered and enforced in the trial and appellate courts.
Our conclusion is that the demurrer to the indictment and the motion
in arrest of judgment were rightly overruled.

At the trial the court permitted witnesses who stated that they had
observed the defendant write and believed they knew his writing,
although having only a limited acquaintance therewith, to examine
the letter in question and to testify that in their opinion it was written
by him. This, it is said, was error, but it must be ruled otherwise.
According to their statements the witnesses were qualified to express
such an opinion, and their limited acquaintance with the defendant's
writing merely affected the weight to be accorded to the opinion.
Rogers v. Ritter, 12 Wall. 317, 322, 20 L. Ed. 417; 1 Greenleaf, Ev.
(13th Ed.) § 577; 1 Wigmore, Ev. §§ 694-698; 17 Cyc. 157.

A witness of wide experience in the examination of disputed hand
writing, Mr~ J. F. Shearman, was permitted to give the following
testimony respecting the letter in question, and another not now
material :

"Q. I will ask you to examine these two letters once- more and state
whl'thel', in your opinion, the person who wrote them was at the time mak-



SAFETY INSULATED WIRE & CABLE CO. V. MATTHEWS. 761

Ing more or less of an effort to disguise his true and gellUine handwriting, or
do you have an opinion on that point? A. Yes, I have an opinion.

"Q. State the opinion. A. I do not think there is very much to disguise
about that.

"Q. Do you think there is any? A. Slight, some little, but not very much."

This was objected to by the defendant, upon the ground that it was
mere speculation and not a proper matter of opinion, and the objection
is now renewed. "Whether or not an expert in handwriting- may
be asked to give an opinion, from a mere inspection of the disputed
writing, whether it is in a genuine or a disguised hand, was at one time
the subject of much difference of opinion; but it seems to be now
reasonably well settled that this species of evidence, though gen
erally of slight weight, and often immaterial, is competent. Moody
v. Rowell. 17 Pick. (ivIass.) 490, 28 Am. Dec. 317; 3 Wigmore, Ey.
§ 2026. But, be this as it may, it is plain that the particular testi
mony, ag-ainst which this objection is directed, was of such trifling
import that the defendant could not have been injured by its admission.
Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup. Ct. 288, 37 L. Ed.
118.

Complaint is made that the letter in question was admitted in evi
dence over the objection that it did not appear to be too obscene,
lew-d, and lascivious to be more fully set forth in the indictment, as
was therein alleged. A reading of the letter, however, satisfies us
that it was fittingly characterized in the indictment, and, besides,
the complaint is disposed of by the ruling in Dunlop v. United States,
16:) U. S. 486, 497, 17 Sup. Ct. 375, 41 L. Ed. 799, where it is said:

"\Vhether the mntter wns too obscene to be set forth in the record was a
mntter primarily to be considered by the distrkt attorney in preparing the
indiC'tIllPut; nnd. in lilly event. it wns within the disl'retion of the court to
say ,,-hpther it was fit to be spread upon the reeord 01' not. \Ve do 110t thin){
that error will lie to the action of the court in this particular,"

Error is assigned upon the denial of several of the defendant's re
quests for specific instructions to the jury. These have been attentively
examined, and we think there was no error in their denial. No excep
tion was taken to the charge actually given, and, in our opinion, it
impartially, correctly, and sufficiently enlightened the jury respecting
the law applicable to the proper discharge of their duties.

The judgment is affirmed.
------

SAFETY INSULATED WIRE & CABLE CO. et a!. v. "j[A'ITHEWS.

(Circuit Court of Appeals, Second Circuit. FelJruary 26, lU07.)

No. 160.

1. MASTER AND SERVAXT-FELT"OW SERVAN':"-VICE PRINCIPAL,

The Illere assulllption of tlw duties of gplll'ral diredion and ~nperin

tendpIH'e by a fellow servant in the abseIH'e of authority eXprl'FH or im
plied. does not eOllstitnte the Ff'I'Vant so aSHnming to act, a viee vrincipal.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 34, ?IIaster aud Serv
ant, §§ 422-426.

\Vho are fpllow servants, see notes to l'iorthern Pac. H. Co. v. Smith,
8 C. C. A. GGR; Flippin v. Kimll[[ll, ;;1 C. C. A. 28G.]
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2. SAME-IN.JURIES TO SERVANT-FELLOW SERVANTS-I~VIDENCE.

Defendant had established an elaborate organization in its factory, and
appointed a superintendent and assistant superintendent, on duty day and
night. In lwd also employed .J., whose duty it was to put on all belts that
came off and mend them when they broke, and if a belt came off it was
the duty of the foreman of the department to notify tIle assistant super
intendent or the belt man, whereupon the machinery would be stopped
until the belt eould be replaced. .Y., a maehine operator in the same
line of employment as plaintiff replaeed a belt on plaintiff's machine on
two occasions, and the second time, directing plaintiff that if it came
off again to put it on himself. It came off the third time, and plnintilr,.
in endeavoring to replace it, was injured. Held, that "'. wns it [pllow
servant of plaintiff, and had no authority on behalf of defendant to direct
him to replace the belt.

[Ed. Note,-For cases in point, see Cent. Dig. vol. 34, 1\1aster and SCl'Y
ant, §§ 437-448.]

In Error to the Circuit Court of the United States for the Eastern
District of N ew York.

On writ of error to the Circuit Court of the United 'States for the
Eastern District of New York to review a judgment entered upon the
verdict of the jury in favor of the plaintiff for injuries sustained by
him while in the employ of the defendant at its factory, situated at
Bayonne, N. J. On the night of March 28, 1908, the plaintiff was at
work on a machine for winding wire on bobbins, which was operated by
a belt from a shaft located near the ceiling. The belt having slipped
from the fixed pulley to the loose pulley, the plaintiff climbed up to move
it back into place when the belt caught his sleeve, and bound his arm
around the shafting, causing severe injuries.

Frederick Hulse, for plaintiff in error.
George V. S. vVilliams, for defendant in error.
Before WALLACE, LACOJVIBE, and COXE, Circuit Judges.

COXE, Circuit Judge. At the close of the plaintiff's case, and again
at the close of the testimonv, the defendant moved to dismiss the com
plaint on the ground that 110 neg'ligence was shown on the part of the
defendant; that the injury was caused by the negligence of a fellow
servant for which the defendant was not responsible; that the risks of
the employment were apparent, and that the plaintiff assumed all such
risks, and, if injured by reason thereof, cannot recover. The failure of
the court to grant these motions is now assigned as error.

The theory upon which the case was permitted to go to the jury was
that Rudolph VVeber. who, on two previous occasions had replaced the
belt on the revolving pulley and had told the plaintiff if it came off again
to put it on himself, was the foreman of the defendant and that the lat
ter was liable for his negligence. If vVeber die! not sustain this relation
to the defendant then it must be admitted that the action cannot be main
tainecl. It is manifest that the mere assumption of the duties of gen
eral direction or superintendence by a fellow servant, in the absence of

. authority express or implied, does not constitute the servant, so aSSU111
ing to act, the alter ego of the master. 'fhe authority 111ust be delegat
ed either directly or by knowledge of and acquiescence in acts of ascend
ency and control the performance of which the law requires of the mas-
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.ter. If the dutIes and oblig-ations which the law imputes to the master
are by hl111 delegated even to a servant of the lowest grade he becomes
pro hac vice the representative of the master; and, on the other hand,
if the general superintendent undertakes the work of an ordinary labor
er he becomes a fellow servant merely. The test is, was the act or
omission complained of done or neglected in the discharge of a duty
which the law imputes to the master and which he has delegated, ex
pressly or by implication, to the person doing or omitting to do the act?

The rule is clearly stated in Crispin v. Babbitt, 81 N. Y. 516, 37 Am.
Rep. 521, as follows:

"The liability of the master is thus made to depend upon the character of
the act in the performance of which the injury arises, without regard to the
rank of the employe performing it. If it is one pertaining to the duty the
master owes to his sen'ants, he is responsible to them for the manner of its
performance. The converse of the proposition necessarily follows. If the
act is one which pertains only to the duty of an operative, the employe per
forming it is a mere servant. and the master, although liable to strangers, is
not liable to a fellow servant for its improper performance."

In the case at bar there is no pretense that vVeber was actually em
ployed as foreman by the defendant with authority to give directions
to the other operatives regarding the belting and shafting. He was a
young machine hand, twenty-three years of age, in charge of one of
the wire cable machines and received the same wages as the plaintiff
nine dollars per week, the lowest wages paid at the factory. The de
fendant's business was carefully and elaborately organized. :Marquette
was superintendent, :YIonroe was assistant superintendent, and was on
duty at night and Buchanan was foreman. Evans was night foreman
and Johnston was the belt man on duty at night. It was Johnston's du
ty to put on all the belts that came off and mend them when they broke.
If a belt came off the foreman of that department notified the assistant
superintendent or the belt man, the machinery was stopped until the
belt was put in place again. vVith a business so thoroughly systema
tized it is, of course, highly improbable that the defendant would dele
gate to a young and inexperienced machine hand the duties of superin
tendence already assigned to others, or even permit him to assume such
general direction.

We must, however, in dealing with the present question assume that
the plaintiff's testimony, in this respect, is true. According to the
plaintiff vVeber ran a large machine where they made the big wire and
the plaintiff a smaller machine to take the wire from the bobbins and
put it into bundles. vVhile so occupied the belt came off twice and
vVeber each time replaced it. The second time he said to plaintiff:
"If it comes off again put it on yourself." It came off a third time and
in attempting to replace it the plaintiff was injured.

The so-called "orders" which it is alleged vVeber gave to other work
men were not the orders of a superintendent or foreman, but such as
would naturally be expected from one of a group of men who was
working a large machine which was supplied by the others. It fre
quently happens that where a gang of men are working together in a
common enterprise signals, directions, information and orders are ex
changed between them. The fact that Weber said, "I want more bob
bin," "Go out in the yard and bring in reels for my machine" and said
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and did whatever else was necessary to keep his own machine running,
fell very far short of constitutmg him the representative of the defend
ant, authorized to give such orders as the one complained of. Even
though it be assumed that 'vVeber was the foreman of the group of men
operating the subsidiary machines the defendant is not liable for in
juries resulting from such an order.

In Alaska Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L.
Ed. 390, the Supreme Court say:

"Finley was not a vice principal or representative of the corporation. He
was not the general manager of its business, or the superintendent of any de
partment of that business. But he was merely the foreman or boss of the
particular gang of men to which the plaintiff belonged. Whether he had or
had not authority to engage and discharge the men under him is immaterial.
Even if he had such authoritv. he was none the less a fellow servant with
him, employed in the same department of business, and under a common
head. There was no evidence that he was an unsuitable person for his
place, or that the machinery was imperfect or defective for its purpose. The
negligence, if any, was his own negligence in using the machinery or in giv
ing orders to the men."

With every inclination to reach a different conclusion, we are con
strained to hold that the judgment must be reveried.

CORN :mXCH. NAT. BANK v. LOCHER et al.

(Circuit Court of Appeals, Third Circuit. l!'ebruary 13, 1907.)

No. 484.

BANKS AND BANKING-RIGHT TO ApPROPRIATE DEPOSIT-EFFECT OF RECEIVER
SHIP.

The right given to a bank by a contract with a depositing and borrow
ing corporation to declare any indebtedness of the corporation dne and
payable at once in case of its insolvency and to apply thereon any money,
credits, or other property of the corporation then in the hands of the
bank does not create a lien on any such funds or credits, but merely gives
the bank an option which cannot be exercised after a receiver has been
appointed for the corporation in insolvency proceedings.

BUffington, Circuit Judge, dissenting.

Appeal from the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 146 Fed. 76l.
H. Gordon McCouch, for appellant.
Malcolm Lloyd, Jr., for appellees.
Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges.

DALLAS, Circuit Judge. The Eastern Milling & Export Company
of Pennsylvania executed and delivered to the Com Exchange National
Bank a ce'ftain paper dated January 22, 1903, in which there was a
clallile as follows:

"In consideration of granting any credit by said bank, the undersigned agree
that in case of failure or insolveney all the part of the undersigned, or in the
event of it appearing at any time that any of the following representations are
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untrue, or In caf;e of the occurrence of such change as aforesaid, or In failure
to notify such change as above agreed, all or any of the claims or demands
against the undersigned held by said bank shall, at the option thercof, innne
diately become due and payable; and it is hereby understood and agreed that
all moneys, funds, stocks, bonds, notes, and other property in the hands of the
said bank, belonging to the undersigned, Illay at all times, at the option of
the bank, be held and appropriated by said bank to the payment of all notes,
Indorsements, obligations, or indebtedness in any form, matured or unmatur
ed, made by the undersigned, which the said bank may hold. Further, that
the exercise of or omission to exercise such option or options in any instance
shall not waive or affect any other or subsequent right to exercise the same."

On May 11, 1903, the milling company became debtor to the bank
upon a promissory note at 60 days for $4,500, with which nine $1,000
mortgage bonds of the milling company were pledged as collateral.
On July 3,1903, the milling company, then having credit with the bank
as a depositor for $554.54, issued its check for $500, which was pre
sented upon the same day and payment thereof was refused, but not
upon the ground that the bank had made the appropriation of the
milling company's balance which it now claims it had a right to make.
On July 6, 1903, a receiver was appointed for the milling company,
because of its insolvency, and on July 11, 1903, its $4,500-note fell
due; but the books of the bank continued to show a deposit credit
to the milling company of $554.54, down to February 9, 1904, when a
charge of that amount was entered against its deposit account, and a
corresponding credit was entered on account of its note. On the mill
ing company bonds held by the bank as collateral a dividend of $2,
935.35 was declared, and thereupon the bank presented its petition to
the court below, praying an order upon the receivers to pay said divi
dend to it, "without deduction or abatement whatsoever"; but the
learned judge directed the receivers to retain out of the said $2,935.35
"the sum on deposit with the said bank, to wit, $;354.54, with interest,"
and the question now for determination is whether this direction was
erroneous.

The position of the bank rests wholly upon that part of the writing
of January 22, 1903, which has been quoted; its contention being that
by virtue thereof "whatever balance at any time stood to the credit of
the milling company was pledged as collateral security for the payment
of any of its notes, matured or unmatured, which were helel by the
bank, and in the event of insolvency there was reserved to the bank.
not only the right to at once declare unmatured paper presently due
and payable and to appropriate any balance to the credit of the maker
toward the payment of the same, but there was also reserved to it the
right to hold any balances then to the credit of the maker of the note
until the maturity of the note, and then apply the same in payment
thereof." That this interpretation of the langua;;e relied upon by the
appellant is not an unreasonable one may be conceded; but it does not
follow that the instrument in which it was used should be given the
effect which we are asked to give to it. That instrument seems to
have been-as indeed it was designated-a "'standard form" of "finan
cial statement" made "for the purpose of procuring and establishing
credit from time to time." It was made nearly four months prior to
the making of the note for $4,500, and not with especial reference to it.
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It did not create a lien upon any fund or credit of the milling company,
but merely conferred authority 011 the bank, at its option, to at any
time appropriate the moneys of the milling company in the hands of
the bank to the payment of any notes of the former, which at the
time being might be held by the latter. \\Then, therefore, the receivers
were appointed there was neither lien upon, nor appropriation of, the
sum of $554.54 in question, for the requisite option had not been pre
viously exercised; and it could not be effectively exercised thereafter,
because the rights of others had then attached, which, in the absence
of a pre-existent lien, could not be adversely affected. Consequently,
the entries that were made in the books of the bank several months
after the appointment of the receiver were wholly nugatory and un
availing.

The decree of the Circuit Court is affirmed.

BUFFINGTON, Circuit Judge, dissents.

CHRISTENSEN v. UNITED STATES.

(Circuit Court of Appeals, Ninth Circuit. February 18, 1907.)

No. 1,354.

RIOT-SENTENCE-CoNFOlBnTY 'W CHARGE IN INDICT1IENT.
Under Alaska Penal Code. § 112, which provides that a person con

victed of riot under the preceding section shall be punished by imprison
ment in the penitentiary not less than 3 nor more than 15 years "if such
person carried at the time of such riot any species of dangerous weapon,
or was disguised, or encouraged or solicited other persons who partici
pated in the riots to acts of force or violence," and in all other cases by
imprisonment in the county jail not more than a year or by a fine, a
court is without power to impose a penitentiary sentence where the in
dictment did not charge any of the acts of aggravation enumerated.

[Ed. Note.-lJ'or cases in point, see Cent. Dig. vol. 42, Riot, § 13.]

In Error to the District Court of the 17nitecl States for the Second
Division of the District of Alaska.

The plaintiff in error was convicted of riot, as that offense is defined by the
laws of Alaska, upon an indictment charging as follows: "John Christensen,
E. Anderson, John Larson, Frank Green and John Doe and Richard Hoe, whose
true names are to the grand jury unlmown, are accused by the grand jury of
the District of Alaska, Division No. Two, by this indictment of the crime of
riot committed as follows: 'fhe said John Christensen, E. Anderson, John
Larson, Frank Green, and John Doe and Hichard Hoe, Whose true names are
to the grand jury unknown, on the 13th day of August, A. D. 1905, in the Dis
trict aforesaid, did wrongfully, unlawfully and feloniously, acting together
and without authority of law, with force and violence make an assault upon
.Tohn Higby, Fred Thorpe, Horace Bell, O. L. Green, Scott Burgess and John
Bustrom. and having the immediate power of execution so to do did threaten
to assault with force and violence the said .John Rigby, Fred Thorpe, Horace
Bell, O. L. Green, Scott Burgess and ,John Bnstrom, contrary to the form of
the statute in such case made and provided and against the peace and dignity
of the United States." On Octoher 23, 1905, the plaintiff in error was sen
tenced to be imprisoned in the United States penitentiary at McNeil's Island
for a period of tlU'~Q years and three calendar months.
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The statute of Alaska (section 111 of the Penal Code) defines riot as follows:
'''J'hat any use of force or violence, or anv threat to use force or violence, if

accompanied by immediate pO\ver of execution, by three or more persons act
ing together and without authority of law, is riot."

Section 112 denounces the penalty for participating in riot, and provides:
"Second. If such person carried at the time of such riot any Rpecies of

dangerouR weapon, or was disguised, or encouraged or solicited other persons
who participated in the riots to acts of force or violence, such person shall be'
punished by imprisonment in the penitentiary not less tban three nor more
tban fifteen years;

"Third. In all other cases snch person shall be punished by imprisonment
in the county jail not less than three months nor more than one ~year, or by
fine not less than fifty nor more than five hundred dollars."

W. H. Hutton and James "V. Bell, for plaintiff in error.
Before GILBERT and ROSS, Circuit Judges, and WOLVER

TON, District Judge.

GILBERT, Circuit Judge (after stating the case as above). The
indictment in this case falls undcr the third subdivision of section 112.
It does not charge that the plaintiff in error carried, at the time of
the alleged riot, any species of dangerous weapon, or that he was
disguised, or that he encouraged or solicited other persons to acts
of force or violence. Under the indictment the trial court was power
less to inflict any greater punishment than imprisonment for one
year, as prescribed in the third subdivision of the section. The
plaintiff in error, having served more than one year of the term for
which he was imprisoned, is entitled to his discharge.

The judgment is reversed, and it is ordered that the plaintiff in error
be discharged from custody.

EDISO~ v. A:lmRICA~ :l1UTOSCOP1~ & BIOGRAPn co.

(Circuit Court of Appeals, Secom1 Circuit. March G, 1:J07.)

No. 153.

PATE;,\TS-VALIDITY AND INFRIXGEME;,\T-KINETOSCOPIC CAMERA.

'fhe Edison reissued patent ~o. 12,037 (original ~o. 580,1 GS), for a
kinetographic camera, claims 1, 2, and 3, were not anticipated and dis
close patentable invention in the means shown for imparting an inter
mittent mOVellll'nt to the tape film while passing in front of the lens,
which consist of a sprocket wheel baving teeth ~vhich entpr holes in the
er1ge of the film and advance it positively, evenly, and rapidly. Such
claims held not infringed by a camera in which the film is moved by fric
tional contact alone, althongh such construction is within their terms if
construed without reference to the words, "substantiaJly as set forth,"
but infringed by one in which the film is moved by a reciprocating two
tined fork carrying studs 01' pins which engage holes on either edge of
the film, and is the substantial equivalent of the sprocket wheel of the
patent. Claim 4 of said reissue held void as too broad.

Appeal from the Circuit Court of the United States for the Southern
District of New York.

For opinion below, see 144 Fed. 121.
This cause comes here upon appeal from a decree of the Circuit Court,

Soutbern District of ~ew York, dismissing a bill in equity for infringement
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of a patent. The patent is reissue No. 12,037, dated September 30, 1902, orIg
inal No. 589,168 (August 31, 1897), to Thomas A. Edison for a kinetoscope.
'The opinion below will be found in 144 Fed. 121.

'i'he original patent was before this court in a suit by the same complain
ant against the same defendant, reported 114 Fed. 926, 52 O. O. A. 546. The
claims of the original patent were:

"(1) An apparatus for effecting by photography a representation suitable
for reproduction of a scene including a moving olJject or olJjects, comprising a
means for intermittently projecting at such rapid rate as to result in per
sistence of vision images of successive positions of the object or objects in
motion, as observed from a fixed and single point of view, a sensitized tape
like film and a means for so moving the film as to cause tbe successive images
to be received thereon separately and in a single line sequence.

"(2) An apparatus for taking photographs suitalJle for the exhibition of ob
jects in motion, having in combination a single camera, and means for passing
a sensitized tape film at a bigh rate of speed across the lens of the camera,
and for exposing successive portions of tbe film in rapid succession, substan
tially as set forth.

"(3) An apparatus for taking pbotograpbs suitable for exhibition of objects
in motion, having in combination a single camera, and means for passing a
sensitized tape-film across the lens of the camera at a high rate of speed and
witb an intermittent motion, and for exposing successive portions of the film
during tbe periods of rest, substantially as set forth.

"(4) An apparatus for taking pbotographs suitable for the exhibition of ob·
jects in motion, having in combination a single camera, and means for passing
a sensitized tape-film across the lens at a high rate of speed and with an in
termittent motion, and for exposing successive portions of tile film during the
periods of rest, the periods of rest being greater than tbe periods of motion,
substantially as set forth.

"(5) An nnbroker transparent or translucent tape-like photographic film
having thereon equidistant photographs of successive positions of an object in
motion, all taken from the same point of view, such photographs being ar
ranged in continuous straight-line sequence, unlimited in number save by the
length of the film, substantially as described.

"(6) An unbroker transparent or translucent tape-like photographic film pro·
vided with perforated edges and having thereon equidistant photographs of
successive positions of an object in motion, all taken from the same point of
view, such photographs being arranged in a continuous straight-line sequence,
unlimited in number save b.y the lengtb of the film, SUbstantially as de
scribed."

In the prior suit the Circuit Court sustained claims 1, 2, 3, and 5, and
those only came before this court upon the appeal. It was held that the pat
entee was not entitled to such broad claims, the decree of the Circuit Court
was reversed, and the bill dismissed. 'i'hereupon tbe patentee applied for
and obtained a reissue, in two patents, one for the film as a new article of
manufacture (the subject of original claim 6), which is not involved in this
case, and the other which is now sued upon. This reissued patent contains
four claims; tbe first three are as follows:

"(1) An apparatus for taking photographs suitable for the exhibition of
objects in motion, having in combination a camera baving a single stationary
lens; a single sensitized tape-film supported on opposite sides of, and longi
tudinally movable with respect to, the lens, and having an intermediate sec
tion crossing the lens; feeding devices engaging sucb intermediate section of
the film and moving the same across the lens of the camera at a high rate of
speed and with an intermittent motion; and a shutter exposing successive
portions of the film during the periods of rest, substantially as set forth.

"(2) An apparatus for taking photographs suitable for the exhibition of
objects in motion, having in combination a camera having a single stationary
lens; a single sensitized tape-film supported on opposite sides of, and longi
tudinally movable with respect to, the lens, and having an intermediate sec
tion crossing the lens; a mntinuously rotating driving-shaft; feeding devices
operated by said sbaft engllging such intermediate section of the film and mov
ing the same across the lens of the camera at a high rate of speed and witb
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an intermittent motion; and a continuously-rotating shutter operated by said
shaft for exposing successive portions of the film during the periods of rest,
sUbstantially as set forth.

"(3) An apparatns for taking photographs suitable for the exhibition of
objects in motion, having in combination a camera having a single stationary
lens; a single sensitized tape-film supported on opposite sides of, and longi
tUdinally movable with respect to, the lens, and having an intermediate ~ec
tion crossing the lens; a continuously rotating driving-shaft; feeding (1eVlces
operated by said shaft, engaging such intermediate section of the film and
moving the same across the lens of the camera at a high rate of speed ant!
with an intermittent motion; a shutter exposing successive portions of the
film during the periods of rest; and a reel revolved by said shaft with vari
able speed for winding the film thereon after exposure, substantially as set
forth."

'I'he fourth claim of the reissued patent is identical with the fourth claim
of the original. One of the alleged infringing devices, that, namely, which,
it is contended, infringes only claims 1, 2, and 3, is the same device that was
before the court in the first suit and is known as the "Biograph camera." The
other alleged infringing device is known as the "'Varwick camera," and it Is
contended infringes also claim 4.

J. Edgar Bull, for appellant.
Parker W. Page, for appellee.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.

LACOMBE, Circuit Judge (after stating the facts). Upon the ap-
peal in the first suit we discussed the prior art and the general character
of the device sought to be patented at very great length. It is unnec
essary to repeat that discussion. All that was said in the prior opinion,
however, may be considered as embodied herein, since the conclusion
hereinafter expressed is founded upon the findings then made, and
~hich nothing in the present record or argument induces us to qualify
III any manner. Vlfe held that Edison was "not a pioneer in the large
sense of the term, or in the limited sense in which he would have been
if he had invented the film. He was not the inventor of the film. He
was not the first inventor of apparatus capable of producing suitable
negatives, taken from practically a single point of view, in single-line
sequence upon a film like his, and embodying the same general means of
rotating drums and shutters for bringing the sensitized surface across
the lens and exposing successive portions of it in rapid succession.
* * * Neither was he the first inventor of apparatus capable of pro
ducing suitable negatives and embodying means for passing a sensitized
surface across a single lens camera at a high rate of speed and with an
intermittent motion, and for exposing successive portions of the sur
faces during periods of rest." Also that "the real invention, if it in
volved invention as distinguished from improvement, probahly consists
of details of organization, hy which the capacity of the reels and mov
ing devises are augmented and adapted to carry the film of the patent
rapidly and properly."

Cpon the record in that cause, however, we held that the "prior art
did not disclose the specific type of apparatus which is described in
hl~ patent. His apparatus is capable of using a single sensitized and
flexible film of greatlength with a single lens camera, and of nroducing
an indefinite number of negatives on such a film with a rapidity there
tofore unknown." The case was therefore an appropriate one for rli-

151 F.-49
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issueundet section 4916, Rev.St. D. S. [D. S. Compo St. 1901, p. 3393],
since there is no suggestion of any fraudulent or deceptive intention in
claiming more than the patentee was found to be entitled to. Upon re
issue with claims restricted to the specific type of apparatus described
in the patent, the question would be presented whether those claims as
thus restricted were properly allowed in view of the state of the art and
whether defendant's device infringed them.

The specific type of apparatus shown in the patent was thus describ
ed in our former opinion:

"It is inclosed in a box-like ·casing from which light will be excluded, ex
cept throu;,;.h the lens, and which embraces an ordinary adjustable camera
having the lens end mounted in the side of the box. Two reels, inclosed in
suitable cases, are located on opposite sides of the camera lens. The film is
drawn from one of the reels on to the other across the lens. It is transparent
or translucent, and tape-like in form, and is preferably of sufliC'ient width to
admit the taking of pictures one inch in diameter between the rows of holes
on its edges. These holes are for engagement with the feed wheels for posi
tively advancing the film. 'Vhen the 1ilm is narrow, it is not essential to use
two rows of perforations and two feed wheels; one of such rows and one
feed wheel being sufficient. ~'he two feed wheels are carried by a shaft and
engage the film on one side of the camera opening. '1'he power is supplied
by an electric motor which drives a rotating sbaft carrying the feed wheels
through a pulley held in frictional engagement with the feed-wheel shaft.
'.rhe take-up reel, or the reel which receives the tape after passing the lens, is
also driven from the motor shaft through a pulley which is frictionally mount
ed upon the reel shaft. The shaft carrying the feed wheels is controlled by a
stop or escapement movement which is driven positively by another shaft,
so that, although the motor tends to drive the feed wheels continuously, they
are only permitted to turn with an intermittent motion by the stop or es
capement device, the pulley which drives the feed wheels slipping on the feed
wheel shaft, while that shaft is held at rest by the stop or escapement de
vice. A shutter consisting of a rotating disk having an opening in it is
mounted directly upon the motor shaft and revolves past the lens, so that
the light from the lens is intermittently thrown upon and cut off from the
sensitive surface of the film. The camera is shown as a single lens, and is ar
ranged to project the image of the scene being photographed upon the film
when the openings of. the shutter disk are opposite the aperture between the
lens and the film. In operation the apparatus is first charged with a tape
film several hundred or even thousands of feet in length. The specification
states that the parts are preferably proportioned so that the film is at rest
for nine-tenths of the time, in order to give the sensitized film as long an ex
posure as practicable, and is moving forward one-tenth of the time, and that
the forward movement is made to take place 30 or more times per secon(\. anrl
preferably at least as high as 46 times per second, although the rapidity of
movement or number of times per second may be regulated as desired to give
satisfactory reSUlts, and there should be at least enough so that the eye of
the observer cannot distinlmish, or, at least, cannot clearly or positively dis
tinguish, at a glance, the difference in position occupied by the objects in the
successive pictures."

The securing of intermittent action to the parts which engage the
film is effected by certain stop devices, the details of which need not be
inquired into. They are equally adapted to other uses than those shown
in the patent, and are the subject of a separate patent to Edison No.
491,993. The important distinctive feature is the manner in which
these intermittently moving parts handle the film. In addition to the
references in the earlier case, there are a number of patents introduced
here, of which it is sufficient to say that we concur with the judge who
heard the cause at circuit that the apparatus described in the patent ex-
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hibits patentable novelty. Such novelty, however, cannot be predicated
solely on the circumstance that the intermittently moving parts operate
directly upon the film. The meritorious feature of the device is that
they seize hold of the film firmly, move it positively, regularly, evenly,
and very rapidly without jarring, jerking, or slipping producing a neg
ative, which can be printed from and reproduced as a whole without re
arrangement to correct imperfect spacing of the successive pictures.
The specification states that when the film is clamped in the delivery
case "the loose pulleys, 7, 18, slip without pulling said film along," and
that, when the film is released from that clamp, "the pulleys operate to
pull the same along." Loose pulley, 18, turns the take-up reel, and
it has been suggested that the phrases quoted imply that such reel is in
fact the feeding mechanism. A careful study of the patent has satisfied
us that this is not so. The specification explicitly states that the "teeth
of the wheels, 5, enter the holes along the edges of the film for the pur
pose of positively advancing the film." The organization described
shows that the sprocket wheels are adapted to push the film along as
they revolve, as well as to hold it back when they are at rest. The dis
tance to be moved for each exposure is so short (an inch) that the film
can apparently be moved forward by pushing as \vell as by pulling,
since the guard or guide through which it moves protects it against
buckling. vVhile the film may at times be practically tense between the
intermittently moving sprocket wheels and the take-up reel, it would
seem that operation at high speed would soon produce a slack or loop
between the sprocket wheels and the delivery reel; and the evidence of
complainant's expert shows that in practice this is so. The specifica
tion states that, when the ,~lm is narrow, it is not essential to use two
rows of perforations and two feed~wheels, but at least one sprocket
wheel and one row of perforations are essential to the organization de
scribed. In succession each sprocket enters a hole thereby holding the
film firmly and positively and either advancing it forward or holding it
at rest by a method of engagement, which eliminates all chance of slip.
The engagement between the feed wheels and the fi'm is n(jt frictional.
The film is continuously held by the interlocking of a sprocket and a
hole. As one sprocket leaves a hole, the next succeeding sprocket en
ters the next succeeding hole. Irrespective entirely of any action of the
take-up reel, the film must advance as the sprocket wheel moves, and
cannot advance when the sprocket wheel is at rest. Complainant's ex
pert has operated a camera constructed in substantial accordance with
the specifications, and from which he had removed the take-up reel.
He found that the sprocket wheels alone moved the intermediate section
of film across the camera at the requisite hight rate of speed and with
the intermittent motion.

In the defendant's biograph camera there are the usual reels and de
vices for giving to some parts of the apparatus a continuous and to oth
ers an intermittent motion. The "intermediate section" of film is mov
ed across the lens by two friction rollers located just beyond the film
guide. These move continuously, and draw the film forward. The
mechanism for holding the same stationary during exposure is stipulat
ed in the record. "Mounted upon the motor shaft, N, is a grooved cam
n imparting movement to an arm, n1 [which arm rocks a shaft, n2

].
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* * * Loosely mounted upon the journal, n2 [of the rock shaft], is
a tension leaf, '01, forming part of the film slide [or film guide J, F.
The film, B, passes between this tension leaf and the back plate, f, of
the guide. * * * n 5 designates a projection mounted upon the rock
shaft, n 2

, and co-acting with the tension leaf, '01, to throw the same
away from the back plate and therefore out of engagement with the
film when a portion of the film has been exposed and it is desired to
again move the film relatively to the lens. The rolls, which draw the
film, rotate constantly, and would feed the film past the lens with a con
tinuous motion were it not that the film is gripped by the tension leaf
momentarily to admit exposure."

Figure 5 of the drawings of defendant's biograph machine will facil
itate the understanding of this description.

-w'

-P'

It will be observed that there is a part marked "n\" called a "punch,"
wl'ich might be supposed to have, in part, the function of complallunt's
~?rocket, holding back the film by interlocking engagement. This is
not so as will be seen when the necessity for using a punch is pomtecl
out later on.

The engagement of defendant's moving parts with the "intermediate
section" of film is wholly frictional. Tbere is no such interlocking as
will hold the film firmly, advancing it with mathematical accuracy pre
cisely the same distance between exposures, making its motion absolute
ly coextensive with that of the sprocket wheel from the beginning of
the operation to the encl, and thus securing a perfection of spacing of
the negatives npon the exposed film. It is apparent that in defendant's
engagement there is the possibility of "slip"; and it might be expected
that the likelihood of such action would be increased by the extremely
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high speed at which these machines are run, giving 20 or more expo
sures per second. This, moreover, is not a matter of conjecture, there is
positive proof. ),'1arvin, who has had large experience in operating de
fendant's machines, testified:

"Negatives to my knowledge are never exhibited in public. In order to ex
hibit a picture, it is necessary to print positive reproductions. The apparatm;
in which such positive reproductions are printed can readily be arranged so
that the pictures upon the positive strip of film are uniformly spaced, although
the pictures upon the negative strip may be very uuevenly spaced. As a mat
ter of fact, none of the cameras of our company produce uniformly-spaced
negatives. In the manufacture of our mutoscope pictures the positive pictures
are printed upon bromide paper and the paper is cut up so that each piece of
paper carries an independent picture."

It is solely to facilitate this operation that the punches are brought
into the combination. The film has no holes along its edges as it leaves
the supply reel. They are punched in only at the moment of exposure.
The stipulated description reads:

"Secured to the rock shaft, n 2 , are two punch arms, n 3 , at the outer ends of
which ar., mounted punches, n4 • '" '" '" The film, n, is perforuted in its
passage between said tension leaf and back plate by means of the punches,
n 4 • '" '" '" The film is gripped by the tension leaf momentarily to permit
exposure. During this gripping interval, the punch, n 4 , is actuuted to per
forate the film opposite each exposed portion and at or adjacent to each of the
film."

The use of the perforations as an aid to correcting the results of im
perfect spacing is shown in the testimony of Johuson, superintendent of
defendant's photographic department:

"The feed in the biograph camera is by friction rollers, anll the feed Is tol
erably regular so long as the film is of one thickness and so long as all the
adjustments on the machine are kept in first-rate condition. As a matter of
fact, however, the film varies very considerably in. thickness, and the feed is
by no means regular, varying from three-sixteenths to five-sixteenths of an
inch in some cases. The normal proper feed is one-quarter of an inch. It
would not be possible to exhibit properly a positive facsimile of the negative
film which our company's [biograph] camera produces.

"Q. 21. Please explain how defendant company prepares the films and prints
from these negatives which are used in the exhibiting machines?

"A. The camera is provided with a pair of lJUllches and dies, which are
brought into operation and perforate the film during the period of exposure.
'l'he perforations are situated in a blank space underneath the picture proper,
and always bear a fixed relation to the picture itself. so that these holes, be
ing fitted over dowel pins in our printing machine, enable us to print a pic
ture which shall be perfect in rec;ister with every other picture, irrespective
of the spacing in the negative film. * '" '" The spacing of the pictures on
the positive film made by our company Is such tIJat the scenes which the pho
tographs represent will not be properly produced by simply passing the film
through the biograph."

Because of these differences in parts, in action, and in result, we are
of the opinion that the defendant's biograph camera is not the type of
apparatlls described and shown in the original and reissued patent.
The language, even of the reissued claims, considered by itself and giv
ing no force to the words, "substantially as set forth," may be broad
enough to cover it; but that is not sufficient. "Infringement should not
be determined by a mere decision that the terms of a claim of a valid
patent are applicable to the defendant's device. Two things are not
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precisely similar because the same words are applicable to each. The
question of infringement involves considerations of practical utility and
of substantial identity, and therefore must be quantitative as well as
qualitative." Goodyear Shoe :11ach. Co. v. Spalding (C. C.) 101 Fed.
990. \Ve conclude, therefore, that defendant's biograph camera does
not infringe claims 1, 2, or 3 of the reissue.

The other apparatus used by defendant, viz., the Warwick camera,
has a different mode of operation. The engaging rollers, which ad
vance the film after it has passed the film slide or guide where exposure
is made, and which deliver it to the take-up reel, are located about half
way between the take-up reel and the film slide, and their movement is
so regulated as to other parts that there will always be a loop of slack
film betwe~n said rollers and the film slide. In consequence the film
cannot be advanced by any revolution of these rollers, as was the case
with the biograph camera. The film as it comes from the delivery roll
has a row of holes along each edge. ·When it is in the film slide, these
holes are engaged by means of a reciprocating two-tined fork, carrying
small studs or pins which pass into the holes on the opposite edges of
the film, in the same way as the sprockets pass into the holes in com
plainant's machine. As these studs or pins are inserted on the down
stroke of the fork, and withdrawn on the up stroke, the film is inter
mittently fed across the field of the lens. These pins or studs do not
hold back the film against any forward pull, because there is no forward
pull to be resisted, neither an intentional forward pull as found in the
biograph, nor an accidental or occasional forward pull when the film is
taut between the film slide and take-up roll as found in the camera of the
patent. ·When the pins are withdrawn, the film lies, inert, in the film
slide. But the "intermediate section" is moved a<;ross the lens just by
the interlocking engagement between a sprocket or pin and a hole in
the film, thereby moving it positively, regularly, evenly, and very rapid
ly without jarring, jerking, or slipping; the parts being arranged so
that the movement shall be intermittent. In our opinion the bifurcated
fork with studs is the fair equivalent of the wheel with sprockets and
the combination shown in the \Varwick camera is an infringement of
claims 1, 2, and 3 of the reissued patent.

Claim 4 of the reissue is identical with claim 4 of the original and
differs from claim 3 of the original only by the insertion of the words,
"the periods of rest being greater than the periods of motion." It is
obnoxious to the criticisms expressed as to original claim 3 in our for
mer opinion, and for reasons therein expressed must be held void.

The decree of the Circuit Court is reversed, without costs of this ap
peal to either party, and the cause remanded, with instructions to enter
a decree in accordance with this opinion.
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CONSOLIDATED EKGI~E STOP CO. v. LAKDERS, FRARY & CLARK.

(Circuit Court, D. Conuecticut. l\Iarch 18, 1907.)

No. 1,212.

PATENTS-INFRINGEMENT~'L'HlIOTILE VALVE.
The Stannard patent, No. 509,334, for an improvement In throttle

valves, consisting of an electrically controlled automatic engine stop, if
not anticipated, is limited by the prior art to the precise structure shown.
As so construed, held not infringed.

In Equity. On final hearing.
Emerson R. Newell, for complainant.
Edward S. Beach, for defendant.

PLATT, District Judge. This is a bill in equity alleging infringe
ment of complainant's Stannard patent, No. 509,33'1, granted N ovem
ber 21, 1893, for "Improvements in Throttle-Valves." \Vhat we really
have to deal with is an electrically controlled automatic engine stop.

Claims 1 and 2 are in issue, viz. :
"(1) The combination of a suitable shell or valve body, provided with an

opening for the passage of steam, a shut·off plug, b, having a portion, c, ar
ranged therein, a passageway, p, in the shell to allow the steam to enter the
opening between the screw cap, 1', and the plug, b, means arranged to open
and close the outlet from the chamber formed between the portion, C, and the
screw cap, y, whereby the steam upon the opening of said outlet is allowed
to operate to earry the body of the plug across the steamway, and close the
valve, substantially as and for the purposes stated.

"(2) The combination of the shell, a, a plug, b, having a disk, c, arrangerl
therein and having an opening for the passage of steam betlveen the parts, b,
and c, a plug-cock, f, mounted in one end of the valve body, a steam-way, I),
formed in the wall of the valve body at the opposite end portion, a lever, g,
mounted upon the plug, a level', h, pivotally mounted adjacent thereto, a
weight arranged upon the lever, h, a latch aJTllllged to hold the level', h, in
its raised position, and means to move said latch and release the lever aml
allow it to fall by gravity and engage the level', g, thereby turnillg' the plug,
substantially as and for the purposes stated."

The defenses are: (1) Invalidity of the patent, based on the in
sufficiency and defectiveness of the specifications as a whole. (2) In
validity of each claim in suit, based on its ambiguity and nebulosity,
and also on its invalidity in view of the art. (il) Koninfringement,
It is not deemed necessary to go further into this matter than may
serve to show, in a very general way, what must, in any event, be
the final conclusion upon the bill itself.

The art prior to Stannard shows automatic eng-ine stops having the
same general purpose as that claimed by him. Thc best reference in
the treatment of steam is Tate, :W1,"iH, July 8, 1884. If the pressure
of \vater is enough like the pressure of steam, so that automatic stops
in pipes carrying one are fair refercnces when discussing stops applied
to pipes carrying the other, then Graves, 358,775, of 1887, is very im
portant. The patentee says that his device may be applied to shutting
off "steam, air, gas, or water" (line 28, p. 1), and therefore he ought not
to object to the citation of the Graves patent. 'With the art in view,
one is forced to believe that the claims of this patent, if they have any

I validity, must receive a limited and narrow construction.
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It is admitted that the "passageway, p," is an essential element in
the combination. In the only device ever built in attempted compli
ance with the disclosure of the patent the "passageway, p," was as
absolutely lacking as it is in the drawings filed with the specifications.
The only way steam could get between the screw cap and the plug,
and so balance the valve, was by leaking through on account of the
loose fit. Stannard in the patent in suit was not the first to present
a construction showing an emergency valve, which by a push-button
mechanism could be released so as to close the valve by steam pressure,
but it is insisted that no prior combination provides a structure con
taining a valve which must stay open until the need for closing it
arises, and then in the emergency must and \V"ill shut and stay shut.
The reaSOn for this is said to be because by the use of the "passage
way, p," some of the steam as it passes through the main steamwav is
diverted to the rear of the plug, and thereby presents equal pressure
upon either side, thus balancing the plug and maintaining it in an open
condition until removal of steam from the other side of the plug over
balances the pressure, thus forcing the valve into a closed position
and keeping it there. It is a curious thing that the "passageway, p,"
although mentioned in the claim and referred to in the specifications,
cannot be found in the drawings, and it is still more curious that the
only structure ever attempted under the patent had no "passageway
p," at all. Despite its absence in both, it is claimed that the structure
in question, which, by the way, was the only one ever made, was suc
cessfully operated for some months. But this was long ago, and not
even remnants remain to tell their story. Furthermore, if all that is
claimed about it be true, we are forced to the final conclusion that the
"passageway, p," is not the essential thing which controls the utility
of the patented structure, in which event the Tate 1884 patent gains
anticipatory force.

With the Tate 1884 patent, and the Graves patent in mind, the
patentee comes into this dilemma. If the "passageway, p," is not an eS
sential, then Tate must have shown him about all that he discloses.
If the "passageway, p," is essential, then we find in Graves, Fig. 1,
the passage, E, which carries the water to the chamber, F, of the
valve motor. From there it gets into chamber, M; thus balancing
the valve. By reducing the pressure in chamber, M, the valve is
overbalanced by the pressure on the other side. Graves accomplishes
this in substantially the same way that Stannard does.

Complainant says that Tate's was not a safe automatic stop, and that
the patent in suit discloses one. It is strange that one S0 sure and safe
should have lain dormant since 1893, with no more exploiting than
the attempt, already spoken about, to produce something without
the "passageway, p," because it was cheaper to trust a "loose fit" than
to drill a channel in hard metal. I am satisfied that, if Stannard added
anything to human knowledge, it is found in the specific construction
which his claims call for. Here again let us confine ourselves to
"passageway, p." That must be an element distinct from and addi
tional to the vertical steam wav of the Stannard construction. It is
contended that the place marI<ed "p" on defendant's construction
is its equivalent. That place is the main steam way of defendant's
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construction, well known in double poppet-valves, and, even if it
serves double duty and assists in balancing the valve, it cannot be

,strained into offering an equivalent for the mysterious "passageway,
'p," of the patent in suit.

Defendant's construction follows the Locke patent, 812,279, Febru
ary 13, 1906. That fact, of course, does not control, but when we find
that a structure made thereunder has four essential factors, to wit,
the main valve, the fluid pressure motor, the auxiliary controEing
valve, without which the first two are inoperative, and an electro
magnet detent, all of which in combination offer a novel structure
with a new mode of operation, which can easily be differentiated from
the possibly valid construction of the patent in suit, it is impossible
to detect infringement.

Let the bill be dismissed.

KAHFIOL v. ROTH~ER et al.

(Circuit Court, E. D. New York. February 9, 1907.)

FATEJ'\'rS-SUI'r FOR INFRIJ'\GEMENT-PRELIMINARY IN.Jul'\cTIO:'I'.
1t is the gfmeral rule that a preliminary injunction will not be granted

to rE~~train the alleged infringement of patents which have not been ad
judieated, and in wiJich there has been no slJ(·h public acquiescence as to
establish their validity, unless special circunE,tances are shown which
render it necessars' to proteet complainant's rights, and when such cir
cumstances are shO\nl, but it also appears that the granting of the in
junction would .,ause irreparable injury to defendants, if they should
finally succeed in tile suit, the better practice is to permit them to give
security to pay any damages which cOlllplainant may recover, and, on its
being given, to refuse the injundion.

[Ed. ;\ote.-For eases in point, see Cent. Dig. vol. 38, Patents, §§ 474,
47G, 480, 500.

Gronnds for de:lial of preliminary injunetion in patent infringement
suits, see note to Johnson v. roos Mfg. Co., 72 C. C. A. 128.]

In Equity. Suit for infringement of patents. On motion for pre-
liminary injunction.

Steuart & Steuart, for complainant.
Reiss & Reiss, for defendants.

CHATFIELD, District Judge. The defendants are alleged to be us
ing patents Nos. 835,189, for method of perforating or dividing paper,
835,190, for machinery for cutting or dividing paper, and 835,283, for
apparatus for perforating or dividing paper or other sheet material
all dated Kovember 6, 1906, and issued to B. Karfiol, which patents the
complainant claims are valid. By such alleged use, it is claimed that
the defendants have obtained substantially the entire business enjoyed
by the complainant some six months ago.

The complainant alleges that he is the owner of these patent rights,
but no adjudication and no public acquiescence are shown, nor has any
been possible since the issuance of the patents. It was admitted on the
argument that an injunction along the lines prayed for in the bill of
complaint and the motion papers would prevent the defendants from
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carrying on the bttsiness now enjoyed by them. Defendants claim that
~omplainanthas no valid patents, that the patents contain no patentable
Ideas, and that therefore defendants had a right, as a matter of business
competition, to pursue the course which they have followed since form
ing the Greater New York Lace Paper Company, the name under
which they are trading as individuals. Previous to forming this com
pany, the defendants were employes of the complainant.

Various issues of fact arise from the record in this action. and the
affidavits submitted in support of, and in opposition to, the application
for a preliminary injunction. The rule is well established in the federal
courts and in this circuit, that where there has been no adjudication,
nor such public acquiescence in the patent as to establish its validity, no
preliminary injunction will be granted, unless the evidence indicates
that theclefendants may not be able to respond in damages, or where,
beyond reasonable question there is necessity for the intervention of the
court, because of the loss of trade, or that the ruin of property would
be irreparable. Silver & Co. v. J. P. Eustis J\Hg. Co. et a1. (C. C.)
1:30 Fed. 348, and cases there cited; Standard Roller Bearing Co. v.
Hess-Bright Mfg. Co. (C. C.) 145 Fed. 356. In the present action the
defendants are'doing business under a capital stated to be $1,500. The
materials used and the machinery required in the business are not so
expensive as to necessitate a large plant or capital in order to do a con
siderable business, and it does not seem to the court that the sum of
$4,500, is any indication of the volume or the value of the business
which the defendants may be carrying on. The fact that the defend
ants have practically acquired unto themselves all of the business for
merly done by the complainant at the time defendants were working for
him, and that if complainant should ultimately be successful it would be
impossible to estimate the amount of damages which he might suffer
by that time, or to restore the parties to their original position, would
seem to take this case out of the general rule and entitle the complain
ant to relief.

However, if a preliminary injunction should be granted, the result
would be that the defendants would lose their business, with no prob
ability that it would all be secured to the complainant, or that the re
sult of the injunction would furnish any security to the complainant
pending the outcome of the suit. Under these circumstances two
courses are possible: The complainant might be required to give a
bond to cover any damages that the defendants might be found to have
sustained if the suit should ultimatelv be decided in favor of the defend
ants, and the preliminary injunction restraining them be eventually
dissolved. This method of procedure is open to the same objection as
the granting of a preliminary injunction itself. The alternative method
of procedure is to require the defendants to give security to answer
any damages from the time of this application to the determination of the
action, which may accrue to the complainant if he shall ultimately prove
successful. It is the opinion of the court upon the record and affidavits
submitted that the latter course should be adopted, and that there is
sufficient reason for departing from the ordinary rule of refusing to
grant injunctive relief to the complainant before adjudication or ac
quiescence.
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The court will hear further argument as to the amount of security
which should be furnished by the defendants, and the defendants will
be directed to file a statement of their business, showing receipts and
expenditures during each month, pending a determination of this suit.
In the event of the failure of the defendants to give such security as
may be fixed upon further argument, or to comply with the terms of the
court which may then be made, the injunction asked for will issue.

KARFIOL v. RO'l'lI:'i'Im et a!.

(Circuit Court, Eo D. New York. :MarclJ 14, ID07.)

PATENTS-SUIT FOR INFRINGEMENT-BoND TO SECURE RECOVrCRY.
In fixing the amount of a bond required of defendant in a suit for in

fringement of patents as a condition to the refusing of a preliminary in
junction, the amount of the profits made by him from the alleged in
fringement affords the only apvroximate basis for cOlllJllltation.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents, § 5OQ.]

In Equity.
Steuart & Steuart, for complainant.
Reiss & Reiss, for defendants.

CHATFIELD, District Juc1ge. In accordance with the opinion upon
the application for a preliminary injunction, the attorneys for the
respective parties have submitted affidavits, in order that the amount
of the bond to be given by the defendants can be fixed.

It is impossible to take up the question of how much the complain
ant's recovery might be, provided he should eventually be successful,
on a motion of this nature; and it is likewise impossible to compel the
defendants to give security to the extent of answering all possible dam
ages which might be proven if the complainant is successful. It is not
certain that all loss of profits by the complainant could be stopped by
an injunction against the defendants, and it is apparent that some loss
of profits may be due to business competition, or even infringements
by other persons, if the patents held by the complainant are valid. In
theory, the defendants should give a bond for whatever additional
damage the complainant may suffer from the acts of the defendants,
between the time of the application for a temporary injunction and the
time of the trial of the action. This damage might be much greater
than the profits to the defendants of the business which could be stopped
by a temporary injunction; but on a motion of this kind, it seems to,
the court that these profits are the only approximate basis for comput
ing the amount of this bond. On the affidavits submitted, the defend
ants seem to be making about $400 a month over their expenses. On
this basis a bond for $5,000 would protect the complainant for 12
months. The action will be ready for trial, as admitted by both sides,
in from 6 to 8 months, and it is therefore considered that a bond for
$5,000 is sufficient for the present purposes.

A motion may be made at any time to increase this amount, if reasons
are shown therefor.
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In re MARTIN BORGESON CO.

(District Court, E. D. New York. February 16, 1907.)

BANKRUPTCY-ALLOWANCE TO RECEIVER-DISCRETION OF COlJRT.
In bankl'upt('y JlroceediIl~s, the eompensation to be allowed receivers

and their attorneys is a matter entirely within the discretion of the eourt,
to be determined in view of the services rendered and their net results
to the estate. mill it is not essential to the v,l1i1lity of sueh an allowanee
that notice should have been given to the trustee or creditors, or that a
hearing be had either before the court or a cOlllmissioner.

In Bankruptcy.
Escher & Fox, for trustee.
Manassah Miller, for receiver.

CHATFIELD, District Judge. This application is made on the re
turn of an order to show cause, obtained by the trustee in bankruptcy,
and directed to the receiver and his attorney. The motion is to vacate
and set aside the report of a special commissioner who passed upon the
receiver's account and the applications of that receiver and his attor
ney for allowances, and also to set aside the order of confirmation made
by this court, with the Honorable Edward B. Thomas holding the
court, on the 31st day of December, 1906. The moving party also asks
that the receiver's account be sent back to the special commissioner,
with leave to the trustee in bankruptcy to be heard on the settlement of
the account and the fixing of the allowances.

This matter was begun by the filing of an involuntary petition.
Through the rivalry and differences existing between two sets of cred
itors, the available estate of the bankrupt seems to have been increased
from about $3,000, as estimated by the president of the bankrupt cor
poration, to $4,600, as reported by the receiver. ·Without going into
the question of motive actuating the creditors, the fact is apparent that
the receiver has more money to distribute than would have been real
ized if all the parties had agreed, Upon this state of facts, an applica
tion was made to the judge holding this court prior to December 31,
1906, to confirm the report of the receiver, and to grant an allowance
to the receiver and his attorney. The report was referred to a special
commissioner, who recommended that the receiver's report be confirm
ed, and that $100 be allowed to the receiver, and $150 to his attorney, as
compensation. The court thereupon made an order, dated December
31, 1906, confirming the said report, allowing $150 to the receiver, and
also $150 to his attorney. The application for the order of December
31, 1906, was made ex parte by the receiver and his attorney, and the
trustee, who was one of the creditors interested in the rivalry above
mentioned, and his attorney, who also acted for him individually before
his appointment as trustee, now desire to have this court reopen the or
der of confirmation and the matter of allowances, and, the matter having
been sent back to the special commissioner, that notice be directed to
be given to the trustee of the hearing before the special commissioner.

From an examination of the bankruptcy law, the question of compen
sation to receivers and their attorneys seems to be entirely within the
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discretion of the court. The purpose of a reference to the referee as
special commissioner is to obtain for the court the advantage of an es
timate by the referee, who is familiar with the amount and value of the
services rendered in comparison with the net results. These questions
can be found by the special commissioner upon the taking of additional
testimony, or upon his satisfying himself in whatever manner he wish
es, in order to report what he believes to be facts and correct conclu
sions. But the court is not bound by his report, and in the exercise
of its discretion need require the presence of no one, either before the
special commissioner or before the court. In the exercise of its discre
tion the court made the order of December 31, 1906, and fixed the al
lowances as seemed best to the judge entering that order. A perusal
of the record and of the order shows that in the making thereof such
discretion was exercised, and it is impossible for anyone reviewing
this proceeding to find that the order was made without the exercise
of any discretion. This court has no power to put itself in the place
of the judge upon December 31, 1906, and to determine whether the
same situation would appeal to this court in exactly the same manner.
N either has this court any reason to attempt to decide what its order
would have been if the matter had been brought before it upon the
original application.

The motion made upon the return of the order to show cause here
in will be denied.

McDONALD et ux. v. ::\1eADA)18.

(Circuit Court, E. D. Pennsylvania. March 1, 1907.)

No. 53.

ABATEMEXT-NoNJOIXDER OF DEFENDANT-ACTION IX 'l'oRT.
In an action to recover damages for a personal injury alleged to have

been caused by the negligence of defendant in constructing an unsafe;
sidewalk in front of his property, the fact that at the time defendant anll
another, who is not joined, were tenants in common of the property, can
not be pleaded in abatement under the Penns~'lYania practice, the action
being in tort, and the plaintiff entitled to sue one or all of those liable.

At Law. On demurrer to plea in abatement.
Francis Fisher Kane, for plaintiffs.
F. }\I. McAdams, \Villiam H. Wilson, and Joseph P. Rogers, for

defendant.

J. B. McPHERSON, District Judge. This is an action of tort to
recover damages for personal injuries, and the ground of recovery is
stated to be that the defendant, several years ago, so negligently placed
a flagstone in the pavement in front of his property that a portion of
the stone projected four inches above the surface of the sidewalk,
thereby constituting a danger to the safety of persons passing and re
passing upon the sidewalk, and causing the injury complained of.
It is further charged that the stone was not only placed in this posi
tion by the defendant, but was there maintained by him down to the
time of the injury. The plea in abatement sets up that the defendant
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is a tenant in common of the premises with another person, whom he
avers to be jointly liable with himself-if any liability exists at all
and he asks to have the writ and declaration quashed upon the ground
that the two owners were not joined in the suit. To this plea a de
murrer has been filed and argument has been had thereon. The
principal reliance of the defendant is to be found in several brief
citations, of which the following from 2 Troubat & Haly's Pennsyl
vania Practice, p. 151, may be regarded as typical:

"Therefore, if only one tenant in common be sued in trespass, trover, or
case, for anything respecting the land held in common, he may plead the ten
ancy in common in abatement."

This, however, is a misleading quotation, for it stop~ in the middle
of the sentence, and omits to add the following material qualification:

"But this rule cannot apply where the title to land cannot come in ques
tion; thus, where the act complained of consists in a malfeasance, as if the
defendants have erected a nuisance on their land, no advantage can be taken
of the nonjoinder, for in such case their title cannot come in question, and
they are equally liable, whether they have a right in the land or not; but
where the tort consisted in the omIssion of some act, which as ownE'rs thE'Y
were bound to perform, then all must be joined. as in such case the title to
realty will come in question-that is, whether the defendants, by reason of
their ownership, WE'rE' bound to perform the act, for the omission of \vhich
the action is brought."

It is evident, therefore, that this citation (and the others do not
differ substantially) does not sustain the defendant's position. He is
sued for a personal tort, and the ordinary rule applies which permits
a plaintiff to sue either one or more of those who have jointly done
the wrong. :Moreover, the defendant does not aver that his co-tenant
had anything to do with placing the stone originally or maintaining
it afterwards; he merely sets up the common ownership on the date
when the stone was placed, and prior thereto.

The demurrer is sustained, and it is ordered that the defendant
plead issuably within five days. Upon his failure so to do, the clerk
is directed to enter a plea of "not guilty" in his behalf.

THE l\n~NIEHAHA.

(District C{JUrt, E. D. New York. February 7, 1907.)

ADMIRALTy-PRACTICE-FINDING OF COMMISSIOKER.

A finding of facts by a commissioner in admiralty, based on conflicting
testimony of witnesses who testified before him, will not be disturbed, ex
CE'pt for clear mistake or error.

[Ed. Note.-For cases in point, seE' Cent. Dig. vol. 1, Admiralt;l'-, § 770.]

In Admiralty.
Cushman, Dewell & Cushman, for libelant.
Robinson, Biddle & Ward, for claimant.

CHATFIELD, District Judge. The libelant has filed a libel for
certain repairs made under a contract which he alleges was to re
pair the engines of a gasoline boat called the Minniehaha, at a compen-
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sation of 60 cents per hour. The respondent admits that, ifcompensa
tion was to be received, the rate was to be 60 cents per hour, and that
the libelant did certain work, but disputes the amount of the work
done, and sets up a condition precedent, to the effect that the libelant
agreed to make the engine turn 600 revolutions an hour when the
boat was tied to the dock, or to receive no compensation. There is
also a dispute as to the time in which the work was to be done. The
libelant claims that no definite time was limited. The commissioner
to whom the case was referred has reported in favor of the libelant,
and bases his report upon the demeanor and appearance of the wit
nesses, and upon the fact that he considered the witnesses for the
libelant more worthv of belief than those for the claimant. As there
is evidence tending -to support both parties, and as the issue of fact
has been decided by the commissioner i,n favor of the libelant, no reason
is shown why this court should refuse to confirm the report of the
commissioner.

The exceptions are therefore overruled, and the report confirmed as
to the items of the claim under the agreement. An arithmetical error
is apparent in the allowance of interest at the sum of $43.33. The
decimal point should have been placed so as to allow $4.33. The
amount found by the commissioner is therefore reduced by $39. A
decree should be entered accordingly.

GODFREY v. :McCONKELI, et al.

(Circuit Court, D. Montana. December 21, 190n.)

No. 133.

1. EQUITY-JURISDICTION-ADEQUATE REMEDY AT LAW.
A bill by a stockholder on behalf of himself and any other stockholders

who might join, against directors of the cOl1)Oration and others, alleging
a conspiracy to defraud the corporation pursuant to which contracts were
entered into giving the defendants the right to do exploration work in the
mines of the corporation, and indebtedness was incurred on which judg
ments were obtained under which the property of the corporation was sold.
where neither a discovery nor accounting, nor the setting aside of the
contracts, judgments, or sale is sought, but a money juugment for dam
ages only is prayed for, does not state a cause of action within the juris
diction of a federal court of equity, but one for which there is a plain, ade
quate, and complete remedy at law.

2. CORPORATIONS-SUIT BY STOCKHOLDER-GROUNDS FOR EQUITABLE RELIEF.
Certain officers and directors of a mining corporation which had closell

down its mines because their operation was unprofitable, and which was
indebted and without funds, as individuals, entered into a contract with a
syndicate of which some of them were also members by which the syndi
cate agreed to furnish the money to do exploration work in the mines
under direction of the company's superintendent, and was given an option
to purchase a large amount of the company's stock which such officers
and directors owned or controlled. The directors also made a contract
with the syndicate on behalf of the company by which such exploration
work was permitted. ~'he work was done, and some new veins were open
ed, but the syndicate did not exercise its option. In the meantime the
superintendent acting on behalf of the company put its mill in repair and
commenced working the ore so found, but it proved unprofitable, and ad
ditional indebtedness was contracted. Subsequently judgments were re-
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covered on. that and the prior indebtedness under which the company's prop
erty was sold. It did not appear that there was any conspiracy to derruud
the company, or fraud in faet, but, on the contrary, that the contracts were
intended for the company's benefit. Nor was there any question as to
the validity of the judgments or sale. Held that, even concedmg that the
contract made by the directors was voidable, in the abl'ence of any conspir
acy or actual fraud there was no ground upon which a court of equity
could entertain a suit by a stockholder to recover a money judgwent for
dawages against the directors or mewbers of the syndicate.

In Equity.
Suit by A. K. Godfrey, a citizen of Minnesota, on behalf of himself and all

other stockholders in the defendant Sunrise Mining & Milling Cowvany, W110
may seek relief and contribute. There are about 100 shareholders. Tbe bilI
was filed on September 6, 1900. It is alleged that the Sunrise Mining &
Milling Company is capitalized in the sum of $2,500,000, divided into 500.00J
shares at a par value of $5 each. Complainant owns 1,900 shares. whidl he
bought in 1894 and 1895. It is alleged that about January 20, 18G8. tile de
fendants Joseph H. Harper, Angus A. McDonald. David :\1. Durfee. and Frank
M. Durfee, and the following named persons, not defendants, Vincent Smith,
Edgar I. Holland, and I<'rank D. Brown, were elected as directors of the Sun
rise Mining & Milling Company (which, for brevity, will be hereafter referred
to as the Sunrise Company); that about January 20, 1899, David ;VI. Durfee
resigned, and 'William El. Moore was elected in bis place; that Vinee1lt Pmith
also resigned about the same time, and no successor to him has been ele,ted. Sel

that since July, 1899, the board of directors of the Sunrise Company has been
composed of Joseph H. Harper, Frank ;VI. Durfee, and Angus A. i\!C'Donald,
defendants herein, and Frank D. Brown, Edgar 1. Holland, and William E.
:VIoore, who are not defendants. It is alleged that in February, 18!JD, one C. D.
McLure, then a stockholder, demanded of the officers and trustel's of tbe Sun
rise Company that they should, in the name of the company, and for its bene·
fit, commence an action against -,VIlliam 'l'hompson, and the defendants Henry
,Villiams, J. L. Hamilton, J. H. Harpel', A. A. McDonald, 11. L. Ml'l)onald, 11'.
WI. Durfee, and D. ;)1. Durfee, and also against F. W. Sherman and W. It.
Kenyon, to recover from them damages which the defendant Sunrise Company
had suffered by reason of the wrongful, illegal, and improper aets of tilE' pCI'·
sons named, and for conspiracy, and for the recovery of moneys 10ft to the
company by reason of the wrongs of the said persons, and for the recovery for
the loss of monl'ys and properties to the Sunrise Company, on account of the
wrongful acts of the said persons; but that the directors of the company re·
fused to bring the action. It is alleged that thereupon the complainant ap
pointed I<'rank D. Brown his agent and attorney in fact to demand of the Sun·
rise Company and of the directors of the company that they commence ail ac
tion in the name of the company, and for its benefit, and against the said Wil
limn Thompson, and the defendants Henry ,Villiams, James L. Hamilton,
Joseph H. Harper, Malcolm L. McDonald, A. A. i\kDonald, Prank i\L Durfee,
and D. M. Durfee, and.the said F. W. Sherman and '17. R. Kenyon. or any of
them, to recover for the damages sustained by the company, by reaSOll of the
wrongs of the persons just mentioned. It is alle.ged that said Frank D.
Brown had ascertained the wrongs done to the company by the dnf(,pdants
named, and frequently informed the defendants .T. H. Harper, A. A. :\fC'Donald,
D. M. Durfee, F. 1\1. Durfee, and each of the other members of the board of
directors, prior to and at the time of his appointment as agent of the comnIa;·)
ant, of the wrongs complained of, and urged them to hold a meethlg of the
board of directors to investigate the same, for the purpose of determining
whether action should be brought to obtain redress. but that no meeting has
been held, except one about JUI3', 18G9. and one held on April lit 1900, at
which the matters complained of were discussed, but no action was taken, and
that ever since the board has refused to call a meeting, or to consider the
wrongs done to the company; that complainant about March 28. 1900, ad·
dressed a letter to the members of the board, requesting that action be brought,
and furnished the directors with the evidence and facts neC'essarv to sustain
an action; and that thereafter the board called a meeting to consider whether
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the company could bring an action to recover for the injury and damages it
had suffered through the acts of the defendants above named, but that by
resolution the board refused to bring any action against the defendants here
in mentioned.

Complainant alleges that at the time he commenced his action in September,
1900, the directors of the company were defendants Harper, A. A. MeDonald,
and I!'. :\1. Dnrfee, and, of persons not defendants, E. I. Holland, 'William K
Moore, and l<'. D. Brown, and that, as the defendants who were directors were
parties to the wrongs against the defendant Sunrise Company, no action will
be taken by the board in the name of the company to investigate the wrongs
done, and to recover damages therefor. It is further alleged: That on .Janu
ary 20, 1897, at a meeting of the stockholders of the defendant SnnriRe Com
pany, the following named persons were elected directors: .J. H. Harper,
F. tV. Sherman, M. L. McDonald, David Sterrett, A. A. McDonald, D. :1\1. Dur
fee, and F. M. Durfee, all of whom qualified and remained as directors until
.January 20, 1808, and that immediately after the eleetion of the above-named
personA aA direetorA a meeting of the board of directorA was held, and F.
M. Durfee waA elected preAident of the company. That at Aaid time, and up
to and including March 17, 1SD7, F. M. Durfee and F. IV. Sherman, jointly
nnd in the name of Durfee and Sherman, owned and held 300,000 AllUres of
tl1e capital Atock of the Sunrise Company, of which they had pledged to the
Mercl1antA' and lVIinerA' National Bank of Philipsburg 127,020% AharcA, which
were held by the bank as collateral for an indehtedneSA of the said Dur
fee and Sherman to the said bank, and the remaining 138.:\71 AimreA were
held by the defendant .J. H. Harper, aA aSAignee of Durfee and Slwl'Inan, and
in trust for the creditors of Durfee and Sherman, and that on Mar<'ll 17, 1807,
A. A. McDonald was the president of the Merchants' and :\IinerR' National
Bank. '1'hat the (1efendant .J. H. Harper. upon said date, waR personally the
owner of 2.500 sllUres of the stock of said company, and that upon said date
the said M. L. McDonald was the owner of 3,000 shareA.

It is alleged: 'rhat on :\1arch 17, 1Rfl7, the defend:mts J. H. Harper, :\1. TJ.
:\lcDonald, A. A. McDonald, and F. :l\L Durfee enteri'd into a contract. to which
said contr:wt the Aaid "JIerclJnnts' & Mim'rA' National Bank, h~' A. A. Mr'
Donald, and .T. H. Harper, pel'~o]Jally and as assignee for Durfee il1l(1 Sherman,
aI. L. McDonald. Hobert JIcArthur, David Sterrett, and MrA. P. IV. Sherman,
wife of F. IV. SlJerm:l1l, were parties of the first part, and the Aaid William
'I'bompson, and the said defendants, Helll'Y 'W:iJ]iamA, .J. L. Hamilton, and
.J. H. Harper, and the said F. IV. Sherman and IV. R. Ken~'on, were partieA
of the Aecond part. That. hy tbe terms of thiA contract, the parties of the
first part ag-reed to sell and convey to the parties of the seeond part 300.000
l'":hares of the stock of the Sunrise Company, then beld, am} recited by saill
agreement to he held, as follows: Merchants' & Miners' Bank 127,029% shares.
held by the bank as collateral for the debtA due it by Durfee and Sherman:
Joseph H. Harper, perAonally, 2,:-;00 shareA, and aA assig-nee of Durfee and
Sherman 13S,371 shareA; :\1. L. :\IcDonald 3,000 Aharf~s; Robert McArthur
1,500 shares; Dnyid Sterrett 3.000 shares; and Mrs. F. "'. Sherman 2,100
shareA. That in this ag-reement it waA provided that all of the said stock
was to be placed in escrow in the Aaid Merchants' and MinerA' Bank, and
that the parties of the Recond part to the agreement were to work and ex
plore the mining- claims belonging to the Sunrise Company for four months
from April 1, 1S07, and to pay to the bank on or before ,Jul~' 11, 1Sfl7, $2,0S:~.

76, to be applied on the Durfee and Sherman interest, due to the bank on the
indebtedness of Durfee and Sherman to said bank, and to pay to defendant
.J. H. Harper. as trustee for some perAon or perAons unknown to complainant.
$::l34.73, and to pay to defendant .J. H. Harper, as aAsignee for Durfee and
Sherman, by November 11, 1S07, $W,341.31, and to pay to defendant J. H.
Harpel' for the perRons unknown to complainant, $2.741).95. That the agree
ment referred to further provided that in caAe the parties of the second part
failed to work the mines mentioned in the agreement, aA provided, or to make
the payments promptly, as provided therein, the first parties might at their
option declare the contract void, and take immediate possellsion of the stock
mentioned therein. That on the same date, and, as apart of the Acheme to
injure and wrong the defendant Sunrise Mining & Milling Company and the

151 F.-50



786 ,151.FEDEiRAL REPORTER.

stockholders: thereof, the defendants F. M. Durfee, A. A. McDonald, J. H.
Harper, ~l. L. McDonald, and D. M. Durfee, and the said David Sterrett aUlI
F. W. Sherman, the latter two not defendunts, directors of the company at
that time entered into an alleged and pretended contract in behalf of the
company, to which contract the company was made by the directors party
of the first part, and the said 'Yilliam 'l'hompson, and the defendants IIpnr~'

'Williams, J. L. Hamilton, and J. H. Harper, and the two persons, 'V. n. Ken
yon and }'. 'V. Sherman, not defendants, were made parties of the second part
which agreement referred to the agreement just hereinbefore mentiOlwd, and
hy the terms of which agreement it was provided that the Sunrise Minin,l!:
& Milling Company agreed that the said second parties might work, explore,
and develop the mines belonging to the said company, under the supervision
of the said F. ,Y. Sherman, as superintendent of the company, the second
parties to work not less than five men, and not less than 25 days a month,
That it was further provided in said contract that if the parties of the secouu
part should purchase the stock under the agreement above mentioned, then the
amount by them spent in developing and exploring the mine should be a
charge on the said SunriRe Mining & Milling Company; bnt if the Recond
partie8 should fail to work the mine, as agreed, or fail to take. the 8tock, aR
provided in said agreement, then the amounts were not to be a charge on the
company in whole or in part.

Complainant allege8 that no authority was ever given to the board. or any
of its memberR, by the stockholders to make any agreements referred to, and
that no meeting of the stockholders was ever held at which said agreement
was ever spoken of, and that the agreement was contrary to law; that F.
"'. Sherman was not the superintendent or general manager of the Sunrise
JI!ning & Milling Company, when the agreement was made; that William
'l'hompson and the defendants J. H. Harper, personally and as assignee, M.
L. McDonald, A. A. McDonald, D. M. Durfee, If'. M. Durfee, Henry 'Williams,
and J. L. Hamilton, and the said 'V. R. Kenyon, F. ,Y. Sherman, and David
Sterrett, then and there conspired to wrong, cheat, and defraud the Sunris~

Company of its property, and thereby and by the agreements above mentioned
to deprive the company and the stockholders of their rights and interests.
It is alleged that immediately after :March 17, 1897, and in furtherance of the
eonspiracy alleged, 'Villiam Thompson, and the defendants J. H. Harpel', Hen
ry Williams, and J. R. Hamilton, and the said W. R. Kenyon and F. W.
Sherman, under the pretended authority contained in the contract, took
possession of the properties of the company, and worked the mines, and took
ores therefrom, and contracted a large debt for labor and material furnished
them--the sum of $7,575.GO--and thereupon refused to pay for the stock in
Raid agreement above mentioned, and surrendered all their rights under said
agreement, and refused to pay the indebtedness by them incurred and con
tracted while so in possession of the properties.

Complainant further alleges that about August 19, 1897, the said F. W.
Sherman, as agent for William Thompson, and the defendants A. A. McDonald,
D. l\f. Durfee, J. H. Harper, Henry Williams, F. M. Durfee, and J. L. Ham
ilton, and the said 'V. R. Kenyon and David Sterrett, induced and procured
Helen C. Harper, Mr. Baker, J. H. Harper, Montana Hardware Company,
:Marie 'Wood, May Sterrett, Holter Hardware Company, J. A. Spencer, Sanders
& Sanders, 1\1. E. Edwards, lli've FJ. Durfee, Big Blackfoot Mining and Milling
Company, and J. A. Spencer & Son, to commence actions against the Sunrise
Company for various sums specified in the bill, and to levy attachments upon
the property of the company; and that F. W. Sherman, in his own behalf
and in behalf of the said Wi. R. Kenyon and David Sterrett and William
Thompson and the defendants A. A. McDonald, M. r" McDonald, D. M. Durfee,
F. M. Durfee, Henry Williams, J. H. Harper, and .T. L. Hamilton, filed certain
liens of laborers. who had worked for the said F. W. Sherman, 'W. R. Kenyon,
and David Sterrett, and for the defendants Henry 'Willlams, J. L. Hamilton,
and J. H. Harper, and the said 'Yilliam Thompson, while they were in posses
sion of the property under the agreement aforesaid. It is alleged that the ac
tIons referred to were brought against the company by the persons aforesaid for
goods furnished to F. W. Sherman, ,Y. R. Kenyon, J. H. Harper, J. L. Hamil
ton, and William Thompson, and used by them in compliance with the termS
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of the contract, and that judgments were obtained by the persons who brought
the suits, and that none of the goods and merchandise for which the actions
were brought were furnished to the company. It is allegE'd that W. It.
Kenyon, I!'. 'V. Sherman, and 'William Thompson, and the defendants Henry
Williams, J. L. Hamilton, J. H. Harper, A. A. McDonald, ;\1. L. McDonald,
I<'. M. Durfee, and D. M. Durfee, by means of the contracts aforesaid and the
judgments and liens by them procured to be filed against the company, con
spired to deprive the company of its property and of the means of reueemillg
the propelty from any sale which might be hau under just and valid claims.
It is further alleged that about ,June, 1898, the said F. ,Y. Sherman, ,Y. R.
Ken3'on, and William Thompson, and the defendants A. A. ~lcDonald, M. L.
McDonald, D. M. Durfee, I<'. M. Durfee, Henry Williams, J. H. Harper, and
.J. L. Hamilton, in furtherance of said conspiracy, caused execution to be
issued on the judgment obtained by Helen C. Harper against the Sunrise
Company, and to have execution levieu upon the property, and thereafter, on
July 2, 1897, caused all the property of the COm!llmy to be sold by the sheriff
of Granite county, under execution, and caused the same to be bid in by the
said 'Villiam Thompson, for and On behalf of the said "'. It. Kenyon and
F. ,V. Sherman. and William '.rhompson, and the defendants A. A. l\lcDonal,J,
~I. L. :\IcDonald, D. M. Durfee, F. i\1. Durfee, Henry Willianu;, .T. II. Harper,
and .T. L. Hamilton. It is alleged that thereafter, in .Tanuary, 18!)S, the cor
poration, by its directors, endeavored to procure a loan sufficient to redeem
the property; but by reason of the unlawful and illegal indlibtedlless of
record against the company was unable to do so, 11l1d the company was unable
to redeem all or any of its property so sold under execution. It is alleged
that the company at the time mentioned owned certain valuable mining
e1aims, consisting of 24 quartz lode mining claims, together ,vith a mill
site, mill, ofIiee buildings. and other buildings. whic:h were and are of the value
of $()OO,OOO and over; that all of the property was sold under the execution
issued in the action brought by Helen C. Harper against the COmp1\l1Y; that
the actual value of the shares of stock of the e0mpany at the time of the
wrongs complained of was at least $1.20 a share, and the value of the stock
held by this complainant at the time was at least $2.040, but that by reason
of the wrongs done, as aforesaid, the stock is valueless, and the company has
hel~n deprived of all its interest in and to its properties. It is alleged that
David Sterrett died in December, IS97; that Vir. R. Kenyon is a resident of
the state of New York; that F. W. Sherman is a resident of Utah; and that
William Thompson died May W, UlOO, and that letters of administration of
his property have been issued to the defendant O. .T. !\fcConn(,ll.

Complainant alleges that F. D. Brown, E. 1. Holland, and 'V. E. ~loore

did not know of the fraudulent acts hereinbefore set forth until ,January,
1899; that complainant never knew of said fraudulent acts until May, 1899.
The prayer is for a discovery, and that the court may assess against the
defendants O. .T. McConnell, administrator of the estate of \Villiam 'Thompson,
Henry Williams, .T. L. Hamilton, .J. H. Harper, A. A. McDonald, M. I~. Mc
Donald, F. M. Durfee, and D. ;\1. Durfee, all the damages which the Sunrise
Company and the stockholders thereof have sustained by reason of the mat
ters and things set forth; and that defendants he adjudged to pay such sums
to the defendant company, and for further relief.

The defendants O. .T. McConnell, administrator of the estate of William
'Thompson, deceased, Henry 'Villiams, ,J. L. Hamilton, J. H. Harper, A. A.
McDonald, M. L. McDonald, and David M. Durfee tiled a joint and several
Ilnswer. 'rhey admit the allegations of the complainant's bill as to the di
rectorate of the company in January, 1898, and in .July, 1899. They deny that
C. D. McLure ever requested aetion to be brought, as alleged by complainant;
but allege that in February, 1899, Frank D. Brown, pretending to be the
attorney in fact of C. D. McLure, served a notice upon the directors of the
company, notifying them to attend a meeting of the trustees of t,he company
alleged by him to have been called to authorize the directors of the company
to bring an action in the name of the company to set aside certain judgments
alleged to have been fraudulently obtained against the company, and to
bring an action against the directors who were responsible for the alleged
fraudulent judgments having been obtained. The defendants deny that they
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ever consented to any fraudulent j1Itfgments having been obtained, and deny
that any fraudulent judgments were obtained, and deny that F. D. Brown
ever urged upon the defendants to hold a meeting of the directors to investi·
gate the alleged wrongs. 'rhey admit that defendants J. H. Harper, M. L.
McDonald. llIld A. A. McDonald refused to call a meeting for the purpOSe of
considering the alleged wrongs described in the cOl11plaint, and admit that
the complainant hns made an effort to induce the trustees to bring an action
for the purposes "pt forth in the eomplaint, and that he wrote a lettpr to
them, as alIpged in his eOl11plaint; Imt deny that he made any other state
ment to them, 01' aefjuainted tlwm with any facts or eviclenee upon which
the alIeged eau"e of action is founded, or of any matters neee"snry to be
known by defi'IJ(lants, to enablp them to bring such action, other than the
faets alleged whi<"h were contained in the letter he wrote. Defendants ad
mit that they are not willing to authorize anyone in the name of the Sun
rise Company, or in its behnlf, to make any investigation of the alleged
wrongs set forth in the cOIllplaint, and are not willing to bring any action
for such al!eged wrongs; but deny that they, or any of them, have been
partil?s to any wrOlWS against the eorporation. They admit that .J. H. Harpel'
and A. A. :\Idlonald will not consent to the bringing of any aetion for the
reeovery of dama!!ps in behalf of the Sunrise Company for the alleged
wrong", for the reason that such action Would be useless and unjust. They
dellY that at the time of the meeting of the trustees on ;Jannary 20, 18!l7, or
up to or including March 17, IH!l7, 1<" M, Durfee or F. ,Yo Sherman, jointly
or in the name of Durfee and Sherman, were the owners or holders of 300,
000 shares of the capital stock of the Sunrise Company; but admit that
F. :'If. Durfee and 1<'. W, Sherman, jointly, and in the name of Durfee and
Sherman, were the owners of (except as modified by the assi~nment for the
benefit of creditors hereinafter referred to) 2G5,400% shares of the capital stoclt
of the Sunrise Company, of which they had pledged to the :Merchants' and
Miners' National Bank, of Philipslmrg, 127,029% shares as collateral se
curity for an indebtedness of Durfee and Sherman to the said bank, and of
which the remaining 138,371 shares wen' held by the defendant J. H. Harper.
as assignee of Durfee and Sherman, in trust for the creditors of Durfee and
Sherman. They admit the contract of March 17, 1897, in which the Merchants'
& Miners' National Bank, A. A. McDonald, .J. H. Harper, personally and a~

assignee of Durfee and Sherman, 1\1. L. McDonald. Robert McArthur, David
Ster-rett, and Mrs. F. W. Sherman, wife of F. 'V. Sherman, were the parties
of the first part, and William 'l'hompson, and defendants Henry 'Villiams,
J. T". Hamilton, and J. H. Harper, and F. 'V. Sherman and ,V. R. Kenyon
were the parties of the second part-this contract hnving been tile one for
the sale and conveyance to the second partil?s of 300,000 shares of the stock
of the Sunrise Company, which was to be placed in escrow in the M~rchants'

& :'IIiners' Bank, and in which contract it was agreed that the parties of the
second pnrt were to work and explore the claims for four months from
April 1, 18!l7, and to pay to the bank and the defendant J. H. Harper certain
SUIllS to be applied as alleged in tile complainant's complaint.

The defendants also admit that on the same day F. 1\1. Durfee, A. A. Mc
Donald, .T. H. Harper, M. L. McDonald, and D. l\I. Durfee, and David Sterrett
and P. 'V. Sherman, directors of the Sunrise CDlllpany, entered into the con
tract pleaded by the complainant. in which the Sunrise Company was party
of the first part, and William 'rholllpson, J. L. Hamilton, J. H. Harper,
Henry 'Williams, W. R. Kenyon, and F. W. Sherman were parties of the
second part, by the terms of which the Sunrise Company agreed that the
second parties might work, explore, and develop the mines under the super
vision of F. 'V. Sherman as superintendent of the company, all as alleged in
complainant's bill. But they deny that the last-named contract was executed
subsequent to the contract and agrpement first named, and aVl?r that they
were parts of one and the same transaction; and they deny that the con
tract last described was a part of any scheme to injure or defraud the com
pany or the stockholders. They admit that there was never a meeting of
the stockholders held prior to the making of the said agreell1<>nt; but deny
that the board of directors had no authority to enter into the agreement,
and aver that the directors had le,al authority to enter into the contract.
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They deny that F. 'V. Sherman was not at the time of making the agree
ment the snperintendent 01' general manager of the Sunrise Company, and
allege tbat he was the supe'rintendent mid general manager thereof until
October, 1897. 'l'hey deny all allegations of conspiracy or wrong. Tbey ad
mit that immediately after Marcb 17, 1897, William Thompson, J. H. Harper,
J. L,. Hamilton, Henry Wiliiams, W. It. Kenyon, and F. W. Sherman, under
the authority contained in one of the contracts referred to, took possession of
the properties of the company; bnt they deny that they ever extracted any
ores from the mines, except to remove SUdl ores from the tunnels in which
the second parties were working and performing exploration work to the
outer surface as was neeessary to flo the exploration work, and deny that
they ever operated the mills belonging to the C'ompany for the purpose of
redueing the ores extracted, or that they contraetcd a large amount of in
debtedness or any indebtedness for labor and material furnished, in the sum
of $7,575, for sucb purpose, as allegf'f], They admit that the seeond parties
refused to pay for the stock in the agrpement nlPntioned, and surrendered
all their rights; but deny that tlJPy rpfnsed to pay the indebtedness by them
incnrred while in pMsession of the property, and aver that they fnlly paid
all indebtedness by them incul'red un(]pr the contract. Thpy deny all the
allpgations of cOlllplninant to the effect that in pnrsunnce of a cons~)irncy

Helen C. Harper and others were indueed to COlllmence actions a,gainst the
Sunrise Company; admit thnt such actions 'vere c(o]umeneed, and judgments
were recovered as set forth in eomplainant's hilL and that attaehments
were levied upon the property of the Sunrise Company, bnt df~ny that F. W.
Sherman, in his own hehalf. or in behalf of anyone else of the defendants
or parties to tlle cont"t·ilet. causf'd liens to he filed: deny that aetil)n~ were
brol1lTht ap:llinst the cOlllpnny. as alleged. for p:oo(ls us.ed by the (lefendants
named in the eontr'ict, in cOlllplianee with the terms of their contrnct; admit
thnt actions were eOlllmeneed, and nver the truth to he that the goods, for the
vnlue of which suits were hrought. were all furnished to the defendant COllJ
pany at its i'1st[ll]('e and request, and admit thnt valid judgments were hnd
ngainst the Snnrise Company: deny all allegations of a eonsniraey in con
nection with the levy of the jmlg-ment obtained by Helen C. Harper against
the Sunrise Company; ndmit thnt the Sunrise Company owns mining elaims,
ns alleged. but deny tlmt the value wns or is $000.000. and allege that at
the time of the making of the eontrads nnd now the property does not exceed
in value the sum of $12,000; admit that the property was sold under execu
tion in the aetion brought by Helen C. Harper, and deny that the value of the
stock of the company at the time of the alleged wrongs set forth in the com
plainant's bill was $1.20 a share, or any greater allJount than two eents a
share; and deny that complainant's stock was of any greater value than
$B8, and deny that any wrong has been done the eompany or the complainant.
Defendants allege that F. D. Brown. Eo I. Holland, and ""Ym. g. Moore had
full knowledge and means of knowlf'dge of nll the acts done by the defendants.
whieh the eomplainant alleges were frnudulent, for a long time prior to
January, 1899, aud aver that at the meeting of the stockholders on .January
20, 1898, F. D. Brown and K 1. Holland had full knowledge and mf'ans of
knowledge of the existenee of the liens and judgments; and nver that com
plainant should not be heard to dispute the validity of the labor liens as
claims against the company, as the annual meeting W'iS dnly called, and
eomplainant had due and legal notice of the s:une, and failf'd to attend the
meeting: and aver that the stoekholdf'rs had the means of knowing and did
know thnt the lAbor lif'ns had been recognized bv the board of directors as
valid, thnt the Sunrise Company hnd promised 'to pay the liens, and that
the cOllplainnnt has been guilty of laehes in not attending tbe meeting and
ascertaining the affairs of the company. Defendants aver that it Is imma
terial whether e011lplainant knew of the acts which he elaims were fraudu
lent until May, 1899, or not.

For further answer defendants aver that on and prior to ?lIay 11, 1891),
F. W. Sherman and F. M. Durfee, composing a partnership of Durfee and
Sherman, owned more than one-balf of the eapital stoek of the Sunrise Com
pany, and that on said date they made an assignment for the benefit of their
creditors to Josepb H. Harper; that the principal asset of the estate assigned
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was the controlling interest in the Sunrise stod:; and that about September
1, 1896, the Sunrise Company became indebted to its employes in the sum
of $2,000, but was without funds to pay; that the most valuable ore there'
tofore developed in the mines of the company and all of the ore that could
be worked at a profit in the mill had theretofore been extracted and worked
in the mill, and that the mines and mill were being operated at a loss; that
the company was without credit to b01TOW money; that the stock was not
assessable; and that Harper, as assignee, had no funds with which the debts
of the company could be paid; that thereafter Helen C. Harper purchased
and held the claims of the employes, and the claims so purchased constituted
the causes of action against the Sunrise Company, upon which Helen C.
Harper subsequently obtained the judgment against the company referred
to in complainant's bill. Defendants allege that between May 11, 1896, and
March 17, 1897, J. II. Harper, as assignee, tried to find a purchaser for the
Durfee and Sherman stock, but could not do so, owing to the indebtedness
of the company and to the complete exhaustion of all profitable ore in the
mines; and that the company was without means necessary to perform ex
ploration work whereby other bodies of profitable ore might be developed.
Defendants allege further that on March 17. 1897, \Villiam 'L'hompson, Henry
Williams. J. H. Harper, W. R. Kenyon, and J. L. Hamilton, referred to by
the defendants as the "Butte Syndicate," at the solicitation of F. ·W. Sherman,
as superintendent of the company, and upon his representation that explora
tion and development work in the mines would probably discover large bodies
of valuable ore, were induced and did take an option upon about 300,000
shares of the capital stock of the company, by virtue of the contract and
agreement first described in complainant's bill; and that on the same da;17,
and as part of the same transaction, the Butte Syndicate entered into a
contract with the Sunrise Company, bPing tbe second contract described in
complainant's bill, by which the Syndicate agreed to expend 8i'lOO per month
for four months in performing exploration work under the supervision of
1<'. \V. Sherman, as superintendent of the company; that under the last
described agreement the Butte Syndicate acquired no right to remove the ore
developed by them, nor to operate the mill belonging to the company, and
that the syndicate did not remove any ore belonging to the company. De
fendants allege that the privilege given the syndicate by the contract in no
manner limited the right of the company to perform work on its own account,
and to extract and remove the ore discovered by the syndicate. It is alleged
that the syndicate performed the conditions of the contract, and that the
work opened up extensive bodies of valuable ore, and that Sherman, as
superintendent, with the knowledge and authority of the board of directors,
began the extraction and stoping of ore for the purpose of milling the same,_
~raded a wagon road, built a tramway, and made other improvements;
that the syndicate did not authorize these improvements, nor were they in
any manner liable therefor by the terms of their contract with the Sunrise
Company; that some of the work and improvements were in progress con
temporaneously with the exploration work performed by the Butte Syndi
eate, but that F. 'V. Sherman kept separate accounts of the two classes of
work.

Defendants further allege that by express authority of the Sunrise Com
pany the mill started in August, 1897, upon ore mined and conveyed by the
eompany; that for some reason unknown to the defendants the values in
ores could not be saved in the mill, and the mill was being operated at an
increasing loss. The defendants admit that on August 19, 1897, Helen C.
Harper, Baker, Harper, Montana Hardware Company, David Sterrett,
and Marie Wood began suits against the company, and attachments fol
lowed; but deny that the suits were procured to be brought against the
company by F. W. Sherman, in any other sense than that Sherman, prior
to the bringing of the actions, informed said plaintiff creditors of the failure
of the mill to save the values in ore. Defendants aver that all of i the labor
liens described in complainant's bill as having been filed with the sheriff
of Granite ~unty was for labor which had been performed by the several
lien claimants on the Sunrise Company, with certain exceptions, as follows:
They aver that prior to August 19, 1897, F. W. Sherman, without the knowl-
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edge of the Butte Syndicate, had paid certain claims agaInst the Sunrise
Company out of the funds furnished by the Butte Syndicate to Sherman,
for the purpose of paying for work done under their contract with the Sun
rise Company, and that after said attachments were levied-to Wit, on or
about the 20th of August, 1897-and as an offset to the amount of funds
thus diverted and paid for the use and benefit of said company, F. W. Sherman
permitted claims to an equivalent amount to be filed as liens against the
defendant company, for which the said Butte Syndicate would otherwise
have been liable; that said offset was made by Sherman without the knowl
edge of the Butte Syndicate, and subsequently, in November, 1897, the board
of trustees of the company were fully informed of the facts relating to the
offset, and consented thereto.

The complainant, through his counsel, upon September 26, 1902, filed a
bill of revivor, and after setting forth generally the nature of the action
alleged the death of Henry Williams, one of tbe defendants, and the issu
anee of letters of administration to Rachael E. Williams on August 12, 1902,
and prayed for an order of revivor. Rachael E. Williams, as administratrix
of the estate of Henry 'Yilliams, deceased, tiled a plea in answer to the com
plainant's bill of revivor, setting forth that Henry 'V\i1liams died about
July 8, 1902. that she was dUly appointed administratrix, and that by reason
of tile death of Henry Williams the alleged eausE' of action against him
nbated and ceased to exist, under the law. an<1 that the bill of revivor shoulll
be dismissed. with judgment in her favor. Complainant filed replications
averring that he would prove his bill to be true an<1 sufficient.

The case was referred to a special master to hear the evidence and to
decide all the issues between the parties. and make a report to the court
from and upon the eVidence, separately stating findings of fact and law. The
,'pecial master found the corporate existence of the Sunrise Company, as
alleged. found the death of William Thompson, and the appointmC'nt of de
fendant O. J. McConnell as administrator of his estate, found the death of
Henry Williams, and the appointment of Rachae! E. 'Yilliams as adminis
tratriX, found the death of Frank }1. Durfee, fonnd the capital stock of the
corporation to have been $2,500,000, divided into GOO,OOO shares of the par val
ue of five dollars a share, fonnd that the complainant owne<1 1,900 shares, awl
that the suit was not collusive to confer jurisdiction upon the United States
court. The special master also found that on January 20, 1898, defendants
J. H. Harpel" A. A. McDonald, D. 1\1. Durfee, and F. M. Durfee, and the
following named persons: Vincent Smith, E. r. Holland, and F. D. Brown,
were elected, at a meeting of the stockholders of the Sunrise Company,
directors and accepte<1 and qualified; that D. M. Durfee resigned about
January 20, 1899, and that William E. Moore was elected as his successor
and qualified; that in .Tuly, 1899, Vincent Smith resigned as director, but
that no successor was named; that since July, 1899, the directors of the
company were .T. H. Harper, F. M. Durfee, who has died since the com
mencement of tbe action, and A. A. McDonald. wbo were defendants in this
action, and the following named persons, not defendants: F. D. Brown,
E. 1. Holland, and ,Yo E. }ioore; that C. D. McLure, in February, 1899, was
a stockholder. and made demand UPOll the trustees of the company that thl'y
should, in the name of the company. eommencl' an action against William
'l'hompson, Henry Williams, J. L. Hamilton, J. H. Harper, A. A. McDonald,
M. L. McDonald, :b~. M. Durfee, D. M. Durfee, :b~. W. Sherman, and W. R.
Kenyon to recover damages wbich tbe company had suffered by reason of
their wrongful, illegal, and improper acts, and for moneys and property
lost to the company by reason of their wrongful acts; but that the trustees
refused always to bring the action; that thereafter, about March 28, 1900.
complainant caused his attorneys, Messrs. Toole, Bach, and Toole, to ad
dress a communication to the board of trustees of tbe Sunrise Company
requesting that action be brought in the courts against certain persons to
protect and defend the interests of the company; tbat thereafter. on April
13, 1900. a meeting of the trustees of tbe company was held, and complain
ant, by F. D. Brown, his attorney in fact, in writing requested the trustees
to bring action to recover damages sustained by the company against the
defendants and the persons named therein; that at said meeting of the
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trustees 011 April 13, 1900, the demand of the complainant was refused;
that on March 17, 1897, 11'. M. Durfee and F. W. Sherman, jointly and in the
name of Durfee and Sherman, were the owners of 265,400% shares of the
capital stock of the Sunrise Company; that Durfee and Sherman had fhen
pledged to the Merchants' & Miners' National Bank, of Philipsburg, 127,029%
shares as collateral for a debt due by Durfee and Sherman to said bank, and
that the l'pmaining 138,371 shares of the said stock were held by J. H. Har
per, as assignee of Durfee and Sherman, in trust for the creditors of Durfee
and Sherman; that on March 17, 1897, the said bank, J. H. Harper, as as
signee of Durfee and Sherman, M. L. McDonald, Robert McArthur, David
Sterrett, and Mrs. F. 'V. Sherman, parties of the first part, made an agree
ment with Henry 'Villiams, 'Villiam 'l'hompson, J. L. Hamilton, 'V. R. Kenyon,
J. H. Harper and F. "V. Sherman, parties of the second part. The agreement
is made part of the master's findings, and is as follows:

"This agreement, made the 17th day of March, 1897, between the Merchants'
& Miners' National Bank, of Philipsburg, Montana, .Joseph H. Harper, and
Joseph H. Harper, assignee of Durfee & Sherman, }f. L. MacDonald, Robert
McArthur, David Sterrit, and Mrs. F. 'V. Sherman, of Butte, Montana, the
parties of the first part, and Henry 'Yilliams, William Thompson, James
Hamilton, 'V. n. Kenyon, Joseph H. Harper, and F. W. Sherman, of Butte,
Montana, the parties of the second part, witnesseth:

"That the said parties of the first part, for and in consideration of the
various payments to be made as hereinafter speeified, as well as of the mutual
eovenants and conditions herein contained, agree to sell and convey unto the
said parties of the second part, their heirs and assigns, three hundred thou
sand (300,000) shares of the eapital stock of the Sunrise Mining & Ylilling Co.,
held by the said parties of the first part in the following portions, to wit:

"The said Merchants' & :Miners' National Bank holds one hundred and twen
ty-seven thousand and twenty-nine and 2Al shares (127,029213) as collateral secur
ity for indebtedness of said Durfee & Sherman. The said Joseph H. Harper
holds twenty-five thousand (25,000) shares in his own right, and one hundred
and thirty-eight thousand, three hUllllred and seventy-one (188,371) shares as
assignee of said Durfee & Sherman. M. L. MacDonald holds thr(,e tllOusand
(8,000) shares, Robert McArthur, one thousand, five hundred (1,500) shares,
David Sterrit, three thousand (:3,000) shares, and Mrs. E'. "V. Sherman, two
thousand, one hundred (2,1()()) shares.

"The said stock is to be deposited in eserow in the Merchants' & Miners'
~ational Bank of Philipsburg, immediately upon the execution of this agree
ment.

"'l'he said second parties are to work and explore the mines of the said
Sunrise Mining & Milling Co., situated at Sunrise, in Granite county, during a
period of four (4) months, ,vhich said work must be begun on or before the
first day of April, 1897, and must be prosecuted with diligence. 'rhe said sec
ond parties Shall employ in said work at 'least five (5) men eontinuously, but
the said work shall be deemed continuous within the meaning of this agree
ment if the said second parties shall employ the said five (5) men or more
during the twenty-five (25) days of each and every month from the time of
their eommencing work under this agreement. '1'he said second parties shall,
on or before the 11th day of July, 18m, pay, or cause to be paid into the said
~Ierchants' & Miners' ""ational Bank the sum of two thousand and eighty
tl1ree and 76/100 dollars ($2,083.76), which said sum shall be applied in pay
ment of the interest due said bank upon the indebtedenss of said Durfee &
Sherman, and on the same day shall pay, or cause to be paid to the said Joseph
H. Harper for himself, and as trustee for said :.\1. L. :\lacDonald, Robert Mc
Arthur, David Sterrit, and Mrs. F. \V. Sherman, the further sum of three hun
dred and thirty-four and 73/tOO dollars ($?34.73). The said varties of the sec
ond part shall on or before November 11, 1897, payor cause to be paid into the
said Merchants' & Miners' National Bank to the eredit of said Joseph H. Har
per, assignee of said Durfee & Sherman. the further sum of nineteen thousand,
thr('e hundred forty-one and 31/100 dollars ($19,341.31), and shall also payor
eause to be paid to the said Joseph H. Harper for himself, and as trustee for
said M. L. :\lacDonald, Robert McArthur, David Sterrit and Mrs. F. W. Sher-



GODFREY V. M'CONNELL. 793

man, the further sum of two thousand, seven hundred forty-five and 95(100

dollars ($2,745.95).
"But if the said parties of the second part shall fail to work the said mines

of the said Sunrise Mining & JIilling OJ., as hereinbefore provided, or shaD
fail to make any of the payments herein provided for on or before the time
when the same shall become due, then the parties of the first part may, at
their option, declare this contract void, time being of the essence of this agree
ment to convey. and Rhall thereupon be entitled to the immediate l)()ss:·ssj<:ll
of the said f'toclc

"In witness thereof, the said parties of the first part have hereunto set
their hands the day and year in tlJis instrument brst ",ll;' , "" C."H.

"Joseph l-l. Harper, Assignee,
".TMcph H. Harper,
":'Ilalcolm h Mac-D()nald,
"Hobert :'IfcArtlJur,
"David f'tl'l'l'it.
"1\. A. :'IIr'Donald, :'If. & M. Nat. Dank,
"A. A. ;\[cDona Id. Pres't.,
":\frs. r. 'iY. f'hermau."

The Rpecial master found that on l\farch ]7, lk!l7, tlle company, as party of
the first pnrt, made an agreement with Henry 'iViIli:llns, 'iYiIli:llll Thompson.
J. L. Hamilton, W. n. Kenyon, .r. H. Harner. and F. W. Sherman, parties of
the second part, which agreement is ns follows:

"'This agreement. made the 17th day of :'Ifareh, 1S!J7, hetween the f'nnrise
Mining & l\lilling Company, of Granite Connty, l\fontana, the party of tlIl' firf't
part, and Henry 'iViEiams. William Thompson, .James Hamilton, W. It. Ken
yon, Joseph H. Harper, nnd F. 'iV. Sherman, of Silver Bow county, l\f()ntnna,
the pnrties of the seeond part, witnesseth:

"That whereaR the said SunriRe l\Iining & Milling Compnny hns incurred an
indebtedness in the operation of its mines at Sunrise, Granite county. Montan:I,
and has not been nble to hitherto pay the said indebtedness out of nny profit
received from operating the said mines;

"And wherens, the assignment for the benefit of the creditors by Durfee &
Sherman, two of the largest stocldlOlders in tlw said Sunrise l\lining & l\Iilling
Company, has crippled the operation of the said mine, and impairred its re
sources;

"And whereas, .Joseph H. Harper, assignee of the said Durfee & Sherman, to
gether with certnin other stockholders of the said f'ulll'ise Mining & Milling
O:lInpany, representing in all three hundred thnusnnd (:300,000) shares of the
capital stock of the said Sunrise ::Uining & Mi'ling- Company, hnve rlt~posit('d in
eRerow their said stock upon an agreement to sell the same to the parties of
the second part above named upon the performance of certain conditi()ns, nnl!
the making of certain payments therein spp(·itied by the s:Jid seconr! parties;

"And whereas it is the desire of the said Sunrise ~..rining & l\Iilling Com
pany that the snid second parties shall explore the said mines belonging to
tbe said first party with the view of discovering and developing, if possible,
new are bodies witlJin the said mines:

"Xow, therefore, in consideration of the premises and of the mutual cove
nants nnd conditions herein contained, the pnrty of the first part agrees that
the parties of the ,,('('O11(} part mav work. explor" and develop the mines be
long-ing to the said party of tl1e first part under the f'upervision. however, of
tl1e ~~uperintendent of the partv of the first part. for the period of four (4)
months from date hereof. it lwine; nnnerstnnrl thnt the parties of the second
part will work upon tlle said min"" with a for('(' of not less than five (5) men
during not less than twenty-five (2')) da~-s of (Ow·h of said four (4) months.

".\nd it is further agreed that if the pnrties of the second part shall pur
chaHe the said stoc'k so placed in eBcrmv, as IIereinlJe[ore described, then the
amount spent by the said f'econd parties in so exploring nnd developing the
said mine, shall beC'ollle a e-harge npon the sairl party of the first part, but if
the parties of the second pnrt shnll fail to work the said mines in the manner
and for the time speC'ified, or if the pnrties of the sec-ond part shall fail to
pure-hase the ,:aid stoek >,0 plueed in es,·rcm-. tltc'n tIl(' said nmonnt expended by
them in working auf! exploring the said mines shall not be a charge upon the
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party of the first part, either in whole or in part, and the party of the first
part shall be under no obligations whatever to refund or repay to the gaia
secolld parties any portion of the sum or sums so expended by them.

"If the said parties of the second part shall at any time during the continu
ance of this agreement fail to perform the work herein specified to be perform
ed by them upon the said mining property, or if the said second parties shall
forfeit their rights under the said agreement, then the party of the first part
may, at its option, declare this agreement void, and all rights of the second
pm·ties hereunder shall thereupon immediately cease, time being of the es
sence of this agreement.

"The parties of the second part assent to the foregoing terms of this contract.
They agree to do all work which they may do hereunder upon said mines in
a good and minerlil,e manner, and at the termination of this contraet to im
mediately surrender possession of said property to the party of the first part.
They further agree that all work done hereunder shall he done under Hw
supervision and in accordance with the wishes of the party of the first part.

"In witness whereof, the parties of the second part have hereunto set tIwil'
hands, and the party of the first part hag caused this instrument to be ex
ecuted by its board of trustees, and its corporate seal to he afIixed, the day and
year in this instrument first above written.

"Sunrise :\1. & M. Co.,
".Toseph H. Harper, Trustee,
"Ii'. \V. Shermnn, Trustee,
"'\fnlcolm L. Mac-Donald,
"David Sterrit,
"A. A. ;\JcDonald,
"J), ?II. Durfee.
"F. '.\f. Durfee,
".Joseph H. Harper,
"J". \\C. Sherman,
""'. It. Kenyon,
"11. "-iIliams.
"'.VilJiam T!lompson,
".J. 11. Hamilton."

The master further found that on :\rarch 17. lsn7, Henry \WIliams, WIl
liam Thompson..T. L. Hamilton. ,V. H. Kellyon and .Toseph H. Harper, parties
of the first part, mnde an agree!llent with P. ,V. SIJermnn, party of the second
part, which agreement is as follows:

"This agreement, made the 17th dny of l\fnrch. lSD7, between Henry 'WiI
limns, William Thomp,~(m..Tnmes HflInHton. ,1'. H. Kenyon nnd Joseph II. lInr
per, all of Bntte City. l\Iontann, purties of the first part, and F. W. Shermnn of
Sunrise, '\fontana, party of the seeond part:

"Now, whereas, certain stockholders of the Sunrise '\lining & Milling Com
pany, including principally, The Merehants' & ?lliners' National Bank and
.Toseph 1I. Harper, assignee of Durfee and Sherman, have this day entered into
an escrow agreement, to sell to the parties of this agreement, 300,000 shnres of
the capital stock of the Sunrise j\Iining & Milling Compnny on the following
terms, viz.: That the parties of this agreement shall, first, \vork and explore
the mines of the said eompany, during a period of four months, which work
must be begun on or before the 1st day of April, 18tH, and must be prosecuted
with diligence, eOllstantIy employing fiye men.

"Second, 'l'hat they shall pay 01' cause to be paid, on or before the lith day
of July, 1897, to the ?I[en'hants' & Miners' National Bank the sum of two thou
sand, eighty-three and 7"/100 dollars ($2,083.7lJ), and to JosejJh H. Harper for
himself and as trustee for '\1. L. McDonald, Hobert McArtlmr, Dnvid Sterritt
and :\Irs. F. ,1'. Sherman. the further SUIll of three hundred. thirty-four and
7S/ 100.

"Third. That they shall payor eause to be paid, on or before the lith day of
~oYemhel', 18lJ7, into tIl(' Merehants' & Miners' National Bank, of Philipsburg,
to be placed to the crE'dit of ,Toseph H. IInrper, assignee of Durfee & Sherman,
the sum of nineteen thousand. three hundred. forty-one and 31/100 dollars
($lD,341.31) and to Joseph H. BarIleI' for himself and as trustee for the par-
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ties heretofore named, the sum of two thousand, seven hundred, forty-five and
96/tOO dollars ($2,745.95).

"And whereas; certain other stockholders of said company, including C. H.
Eshbaugh, Thomas Botscheider and many others, have deposited their holding
of stock in escrow, with the Merchants' & Miners' National Bank, to be sold
to the parties of this agreement, upon the payment, by these parties, of the
sum of ten cents per share anal' before the 10th day of November, 1897.

"Now, therefore, it is agreed by the parties of the first part, that they will
€ach pay to F. W. Sherman, the party of the second part, the sum of $100.00
per month for a period of four months, commencing March 22nd, 1897, and end
ing July 22nd, 1897, the money so paid, to be expended by the party of the first
part, upon development work, in the mines of the Sunrise Mining & l\HlJing
Company, as hereinafter agreed by the party of the second part.

"Also it is agreed by the parties of the first part, that they will each, on or
before the 11th day of July, 1897, pay their vroportionate alllount of the
$2,083.76, to the Merchants' & ~Iiners' Xational Bank and of the 8334.73 to
.Joseph II. Harper and .Joseph H. Harper trustee, heretofore mentioned, which
proportionate alllount is F'our hundred, eighty-three and 70/100 dollars ($483.
70), provided that the development work performed upon the J\Iines of the
Sunrise Company, by the party of the second. part, has opened up sufficient
are, to justify in their minds, the making of said payment.

"It is further agreed, by the parties of the first part (provided the work done
and performed upon the mines of "aid company, between the date of this instru
ment and Kovember 11th, 1897, shall prove to each of them, that the purchase
of 300,000 shares of said company stock, is a good investment) that they will
each make a final payment, of three thousand. nine hundred, sixty-eight and
45/100 dollars ($3,GOS,45), to complete the purchase of the said 300,000 shares
of stock, placed in escrow, as hereinbefore mentioned.

"'l'he party of the second part, in consideration for the $500.00 per month
paid to him by the parties of the first part, agrees to employ four good miners,
furnishing all supplies for the same, and in company with said miners, will
work continually upon the mines of the Sunrise Company from March 22nd.
18\J7, to July 22nd, lSG7, unless by mntual consent, of the parties of this agree
ment, this development work should cease at an earlier date. in that event the
party of the second part, shall only receive pay for actual time worked.

"The party of the second part further agrees, in event of a final payment by
the parties of the first part to also pay as his share of that final payment. th,~

sum of two thousand. two hnndred, forty-five and 1/100 dollars ($2,245.01).
"It is mutually agreed, by the parties of the tll'st and second part, that

should the final payments be made, as hereinabove stated, that the members
of this agreement shall each receive 50,000 shares, from the 300,000 share es
crow agreement.

"It is further mutnally agreed, that each member of this agreement shall
have the privilege of purchasing one sixth, of the stock placed in escrow by
O. H. Eshbaugh et aL, upon the payment of ten cents per share.

"In witness whereof, the parties of the first and second part have hereunto
set their hands. the day and ~,ear in this instrument first above written.
Agreement in triplicate. .Toseph H. Harper,

"'V. R. Kenyon,
"H. 'Villiams,
"vVilIiam Thompson,
"J. L. Hamilton,
"F. \V. Sherman."

Indorsed: "Agreement between Henry 'WilIiams et aL and 1<'. \V. Sherman."
The master found further that on March 17, 1897, A. A. McDonald was presi

dent of the Merchants' & )linc?S' National Bank, of Philipsburg; that upon the
same date J. H. Harper was personally the owner of 2,500 shares of the capital
stock of the company; that upon the same date, M. L. McDonald owned 3.000
shares of the capital stock of the company; that upon March 12, lSG7, and at
the time of making the agreements mentioned, and from that date until the
month of September, 18m, F. W. Sherman was the superintendent and gen
eral manager of the Sunrise Company, and discharged the duties of his posi
tion in and about the business and property of the company; that no meeting



796. 151 FEDERAL REPORTER.

of the stockholders of the company was held prior to the making of the agree
ments specified, und that no proceedings were taken by any stockholder or par
ty interested in the compan3' to modify or annul the agreements; that \Villiam
'l'!lompson, J. H. Harper, Henry Williams, J. L. Hamilton, W. R. Kenyon, and
};" 'V. Sherman, after March 17, 18m, under the agreements mentioned, en
joyed the possession for a period of four months of some of the properties be
longing to the company, and caused work to be done in exploring and develop
ing some of its mining properties, and paid for the labor and material furnished
for those purposes, and all indebtedness incurred under slUd ag,reemems; wat
William Thompson, J. H. Harpel', Henry Williams, J. L. Hamilton, W. H.
Kenyon, and F. W. Sherman did not pay for any shares of the capital stock
of the Sunrise Company described In the agreements mentioned, and never
claimed any rights thereunder after July, 18\)7; that Helen C. Harper brought
an action in the state courts and recovered judgments against the company
upon December 6, 1897, for the sum of..:$<:l,097.30, and interest; that subsequent
to the entry of judgment in favor of Helen C. Harper judgments were made
and entered In the state court against the company in actions commenced by
severa] persons, whose claims aggregated $5,5\)0.47: that the judgments just
referred to were founded upon accounts for goods furnished or for services ren
dered to the Sunrise Company, and that the judgments were obtained without
the request or solicitation of William Thompson. A. A. McDonald, D. M.
Durfee, J. H. Harper, Henry Williams, F. M. Durfee, J. L. Hamilton, 'V. R.
Kenyon, and David Stenett, or any of them; that fifty laborers' and wage
earners' claims and liens were filed amounting to the sum of $4,8G6.42, and
that the liens were satisfied by the sheriff: that l<'. W. Sherman, acting In his
own behalf, aided and advised the laborers and wage-earners in preparing
and causing to be filed and served upon the sheriff the said liens; that upon
.June 28, 1898, Helen C. Harper caused to be issued out of the court an exeeu
tion on her judgment, and levied upon the property of the company; that
thereafter notices of sale were published, and that the sheriff sold the property
at public sale; that William Thompson made the highest and best bW, to wit,
$12,000, and received a sheriff's certificate, and that Thompson bought the
property as trustee for certain judgment creditors of the company, to wit,
Helen C. Harper, Baker & Harper, May Sterrett, as administrator of the estate
of David Sterrett, deceased, the Montuna Hardware Company, and Marie
'Vood. 'I.'hat the right of redemption from said sale was not exercised by the
company, or its successors; and that on the 2d day of July, 18$18, and until the
commencement of this suit, the Sunrise Company was insolvent, and without
funds to bring :my action regarding the matters set forth in the comnlaint.

As conclusions of law, the master found that the judgments obtained against
the Sunrise Company were valid; that the claims of the laborers against the
company were valid; that the contracts mentioned were yoid as against the
Sunrise Company and all stockholders not parties thereto; that the sale of
the property of the Sunrise Company upon .July 2, 1898, to 'Villiam Thompson,
and the proceedings of the sheriff of the county of Granite on said judgment
for said Belen C. Harper were lawful; that \Villiam Thompson acquired le:;al
title to the property; that the complainant, and parties in whose behalf the ac
tion was commenced by complainant, are not entitled to recover damages
against the defendants, or any of them. The master recommended the dis
missal of the complainant's bill.

On April 3, 1903, counsel for the complainant, without waiving complain
ant's right to except to the findings of fact and conclusions of law contained
in the special master's report, objeeted to the report, and prayed the court to
refer the report of the special master buck to him, because the master failed
to find upon many questions of fact which complainant's counsel alleged were
material, and upon which findings had been requested. The objections Rnd
prayer were denied. Thereafter, on May 31, 1904, complainant filed his eA
ceptions to the report filed by the special master.

The case has been submitted upon the exceptions and upon the merits.

Bach & Wight, for plaintiff.
E. N. Harwood and E. B. Howell, for defendants.
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HUNT, District Judge (after stating the facts). The records
of the case show that in September, 1901, defendants asked the court
for a trial by jury, and the request was denied. This request was
not made, however, until after the cause had been referred to a special
master, and until after he had filed his report. As the learned judge
who then presided over the court did not record his reasons for deny
ing a jury trial to the defendants, his exact views cannot be stated.
It is probable that he was of the opinion that the suit was one where
in equity might afford relief if upon the whole record complainant
showed himself entitled thereto. However that may be, it is safe to say
that so far as defendants are concerned their request for a jury was
predicated upon the ground that complainant had a remedy adequate
at law; hence that his suit in equity could not be maintained. This
question of relief and jurisdiction in the case has forced itself upon
my attention as I have progressed in the consideration of the record,
and the oftener I have analyzed the kind of relief sought, together with
the purposes of the bill, the stronger has become the conviction that
the action is to recover a mere judgment for damages upon a past
transaction. If the cause of action is of a legal nature, and complain
ant has a full and ample remedy at law for the wrongs complained of,
equity has no jurisdiction. This is elementary. Nor will a mere
charge of fraud give equity jurisdiction; nor will averments in regard
to conspiracy and violation of trust authorize a court of equity to ex
ercise jurisdiction, if the action is really one arising in tort, for which
defendants are liable in damages, where the damages can be just
as readily ascertained in an action at law as in equity.

To state the doctrine in the language of the Supreme Court in Hipp
v. Babbin, 19 How. 271, 15 L. Ed. 633:

"'Vhenever a court of law is competent to take cognizance of a right, and
has power to proceec1 to a judgment which affords a plain, adequate. and com
plete remedy, without the aid of a court of equity, the plaintiff must proceed
at law, because the defendant bas a constitutional right to a trial by jury."

And as that same court said in Buzard v. Houston, 119 U. S. 352,
7 Sup. Ct. 252, 30 L. Ed. 451:

"In cases of fraud or mistake, as under any other head of chancery juris
diction, a court of the United States will not sustain a bill ill equity to obtain
only a decree for the payment of money by way of damages. wben tile like
amount can be recovered at law in an action sounding in tort, or for money
had and received."

The bill of this complainant states a case for damages maintainable
at law. If the judgments entered against the company under which
the property of the corporation was sold were procured to be entered
by wrongdoing of the defendants, such judgmcnts would be no more
binding upon plaintiff at law than in efJuity: or if the defendants
are guilty of the wrongs alleged, and are guilty of a trespass upon
the property of the corporation, an action at law is the proper remedy
to hold them liable, as plaintiff asks that they should be held, "at
least to the extent of the judgments which were wrongfully entered
against the company."

That comolainant regards his action as one for damages is again
made plain by his brief on motion to dismiss as to O. J. McConnell, ad-
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ministrator, wherein· his counsel characterize the suit as one "to re
cover, in behalf oftheSunrise Mining Company, or such of its stock
holders as should join plaintiff in the prosecution of this suit, damages,
or compensation for any injury perpetrated by the defendants in the
guise of what is known as the Butte Syndicate." Complainant's
counsel proceed upon the theory that the suit is equitable; yet, in
arguing the question of the survival of the cause of action, which arises
in the case, they ask the court to consider the nature and substance
of the cause of action, and not the form in which it is presented, and
then proceed to speak of it as an action to recover from the defendants
the amount of an "unlawful indebtedness which they had fraudulent
ly imposed" upon the property of the Sunrise Mining Company.

Counsel further define their own view by the following language
from one of their briefs:

"It seems perfectly clear that the cause of action originally arose out of
the contract between the syndicate and the corporation, whereby the syndicate
acquired possession of the property. Of course, this contract was void and
illegal as to the minority stockholders, and the master so declared it to be.
But simply becanse a contract is void presents no reason why the party who
receives any benefit from It should not respond to the other party for such
benefit, or, if one party to such contract succeeds in injuring another party,
no reason is presented why such other party might not recover from the one
causing the injury compensation therefor. So that, if we consider the action
as one brought to compel the Butte Syndicate to account to the complainant
or the corporation for damages arising out of acts committed under a contract,
which has been declared void, the nature and subRtance of the cause of action
is based upon a contract and comes c1early within the provision of section
2731. Bnt again, by the action of the Bntte Syndicate, through the conspiracy
above noted, complainant's stock in the Sunrise :'IIining Company became
valueless, and was tlestroyed. 'I'herefore complainant and otlJer stockholtlers
in like situation might maintain this suit against the personal representatives
of any members of the syndicate w'ho have died, under section 2183. on the
ground that their intestates in their lifetime wasted or destroyed the goods or
ehattels of the complainant and other minority stockholders. But again, the
action survives against the personal representatives of those members of the
syndieate who have died, upon the theory of a trespuss upon the real estate of
the corporation. Considering this suit as an aetion in behalf of the corpora
tion for the pnrpose of recovering against the lIwmbel's of the Butte Svndicate
the dumages to the corporation, which resulted from a trespass upon its prop
erly by the members of tbe Butte Syndicate, we f'ubmit that such syndicate
took possession of the property under a eontract which was unlawful and void.
'rberefore such possession was unlawful, and any damage which ref'ulted to
the company because of sueh possession 01' because of any act committed by
tbe Butte Syndicate to the injury of the property during such possession is a
damage arising or resulting from a trespass to the land of the corporation,
and survives under the provisions of section 27:13, l\Iontana Code."

But regarding it as a suit for damages, as we have seen, equity
will not afford the relief asked; nor will equity afford relief upon the
ground that it is an action to recover for waste; nor will equity afford
relief upon the last theory advanced by complainant that it is an
action in trespass upon the real estate of the corporation. United
States v. Bitter Root Company, 200 U. S. 472, 26 Sup. Ct. 318, 50
L. Ed. 550.

A judgment for pecuniary damages being the redress complainant
is seeking, such a judgment would adjust and settle all rights; hut
a bill for such relief cannot be maintained on the equitable side of
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the court. Jones v. Mutual Fidelity Company (C. C.) 123 Fed. 506.
No discovery, as discovery proper, is sought, as answer under oath
is expressly waived; so the bill is not for discovery. Security Savings
& Loan Ass'n v. Buchanan, 66 Fed. 799, 14 C. C. A. 97; McFarland
v. Bank (C. C.) 132 Fed. 399. No accounting is sought, and clearly
there could not be any intricacies which would make an accounting
necessary. Had complainant sued at law, he might have procured an
order for the inspection of any books or records of the defendant
company, or its officers, and secured whatever information therefrom
he could in equity. United States v. Bitter Root Company, 200 U. S.
473, 26 Sup. Ct. 318, 50 L. Ed. 550. Nor is injunction sought; nor
is the court asked to cancel any instruments, or to declare void the
judgments under which the sale of the property was had.

To conclude upon this question: "Vere it not for the ruling of Judge
Knowles denying the defendants' motion for a jury trial, I would dis
miss the bill solely upon the ground that no case is presented for relief
in equity. But proceeding with the case upon the report of the master,
and regarding it as one where equitable relief could be granted upon
the pleadings, I am still of the opinion that complainant cannot pre
vail.

To state the testimonv in detail would be but to extend this memo
randum opinion to unri'ecessary length, for I should have to incor
porate considerable of it as given, on direct and cross examination,
and quote it as exactly given by witnesses on both sides. It is enough
to say that I have given it my careful and repeated reading. :More
over, I have considered the evidence given by the defendants who were
both directors and members of the syndicate as subject to the need
of very close scrutiny, for I believe that the position of all such per
sons is one generally to be looked upon with disfavor by the law,
and that the burden is upon all who hold such relationships to show
implicit integrity and good faith. There are some circumstances be
sides the relationship of Harper and Sherman to the r:orporation and
to the syndicate, notably the letter of Harper to Sherman, dated June
16, 1897, to the effect that it would be policy to keep anything in the
way of a strike as quiet as possible lest McLure's animosity be awak
ened, which tend to show a desire on Harper's and Sherman's part
to withhold full information from McLure, a stockholder. But scru
tinizing the whole transaction from beginning to end, the evidence
fails to show a conspiracy or fraud in fact on the part of the defendants.

It satisfactorily appears that Sherman became the superintendent
of the Sunrise Company sometime in 1894, and that thereafter he
and McLure, a stockholder in the Sunrise Company, and evidently
active in connection with the affairs of the company, became involved
in a controversy over a block of the stock of the cmporation. The
significance of this matter is that it sheds light upon the personal rela
tions existing between Sherman and McLure. There was litigation
over various matters connected with the shares referred to between
McLure and Sherman, and evidently" bad blood existed between them.
Sherman became a partner with Frank M. Durfee, and the two of them
owned a controlling interest in the Sunrise property. Besides other
holdings, the firm of Durfee and Sherman in 1895 bought 127,000
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shares, to pay for which they borrowed money from the Merchants' &
Miners' National Bank, of Philipsburg, and hypothecated the stock
as security. In May, 1896, Durfee and Sherman made an assignment
for the benefit of their creditors to Joseph H. Harper, a defendant in
the action. Harper was also an individual stockholder in the company,
owning 25,000 shares. The Sunrise Company owed about $2,000 at
that time, but was not making any considerable money. They closed
down about October, 1896, owing about $5,000. Among the debts
of the company when it shut down were certain labor claims, and
these claims were bought by Helen C. Harper, who was the wife of the
defendant, the said Joseph H. Harper. There were other creditors of
the company, but they did not then enforce their claims. Mrs. Har
per purchased labor claims to an amount of $2,792.36, the purchase
having been advised by Mr. Howell, counsel for Mr. Harper, assignee
of Durfee and Sherman, with a view to protect the stock under as
signment by Durfee and Sherman. Harper, as assignee, in good faith
tried to sell the Durfee and Sherman stock, so as to pay the Durfee and
Sherman debt to the bank; but the appearance of the mine was such
that no purchasers were found.

In January, 1897, a stockholders' meeting of the company was
held, and the situation that confronted the corporation was an unhappy
one. The mine had been shut down in October, 1896, for lack of ore.
The company owed over $5,000, $2,700 of which was for labor claims
that had been bought by Mrs. Harper. The majority of the stock
was held by defendant Harper, as assignee for Durfee and Sherman,
and he had not been able to sell the stock. At this meeting Sherman,
who believed in the mines, suggested a plan of getting up a syndicate
of men in Butte who would expend money in doing development work
on the property, and who might take an option on the Durfee and
Sherman stock. Sherman proceeded to carry out his plan, and en
listed Williams, Hamilton, Kenyon, Thompson, and Harper, who have
been referred to, in the matter. The several contracts set forth in
the statement were made. By one of them the syndicate of Butte per
sons took an option upon the Durfee and Sherman stock at a price
which would liquidate the indebtedness of Durfee and Sherman, if
the option was availed of. This option was a private arrangement
between the parties to the agreement. But of the individuals who en
tered into this option, A. A. McDonald, as president of the Merchants'
& Miners' Bank, J. H. Harper, M. L. McDonald, and F. VV. Sherman,
were also trustees of the corporation, and Harper was also assignee
of the firm of Durfee and Sherman, and was also an individual stock
holder in the company.

By the agreement between the corporation and the individuals
the privilege of doing certain development work upon the mines of
the company was granted. The purpose of this latter agreement
was to explore, hoping to open further bodies of ore, and prove the
mines of real value. The work to be done by the syndicate was to be
done under the supervision of th~ superintendent of the Sunrise Com
pany, and the money expended by the syndicate was not to become a
charge upon the company, unless the members of the syndicate who
were interested in the option held upon the Durfee and Sherman stock
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should subsequently purchase the stock under the option. Evidently
the directors thought that if, in exploration, the syndicate should open
bodies of ore of commercial value, the corporation would be so bene
fited by the exploration that it could afford to pay the costs of the
development work done by the syndicate.

The third agreement was that wherein Sherman agreed to do the
work of exploring for the syndicate. Now, when these three agree
ments were made, Sherman was still exercising authority as super
intendent of the corporation, with the knowledge and approval of the
board of directors. It is true that when the mill was closed down,
there was but little for him to do; yet there never was a revocation
of his authority as superintendent, and it certainly appears that he
was tile person who was regarded by the trustees of the corporation
as the superintendent and the one designated, within the meaning of
the contract, to supervise the exploitation. As I have indicated, these
contracts and agreements are properly the subject of very close scru
tiny. Sherman and Harper particularly put themselves in dual rela
tionships, which demand of them satisfactory explanation, in order
that they may be acquitted of any wrongdoing. On the other hand, the
court must consider all the circumstances of the case. And it is in
regarding the whole history of the transaction that I cannot find suf
ficient evidence of conspiracy. Sherman evidently had confidence in
the mine. His letters indicate this all through, and if the "explora
tion work had disclosed bodies of valuable ore, it would have been a
very good thing for the company, and the stockholders would have
greatly benefited. Sherman's attitude was one well calculated to put
him in a position where his acts might be questioned by either side,
for he certainly exercised authority as superintendent of the company,
as well as agent of the Butte Syndicate, and he had large personal in
terest as a stockholder. He went ahead to explore and develop the
mines for the syndicate, but at the same time acting under the belief
that it was within the scope of his authority, as superintendent
of the company, he expended certain money in behalf of the corpora
ti~n in putting the mill and roads in proper condition to operate the
m111e.

About August 10, 1897, the mill was started, being fed by ore which
was disclosed by the development work paid for by the Butte Syndicate.
The directors of the corporation say that it was understood that the
mill was to be started, and that Sherman was to look after the work.
But after 10 days of operation a loss was shown, and the ore in the
mine appeared to be growing less valuable. So the whole thing was
again shut down, and again the situation was bad. Sherman went
to Butte. There was no money in the treasury, and Sherman notified
the creditors that they need not defer action any longer.

Helen C. Harper then brought an attachment suit upon the labor
claims which she had purchased the year before. Four other creditors
-the Montana Hanvare Company, a creditor to the extent of $799.63,
Baker & Harper, creditors to the extent of $560.75, May Ster
rett, for $223.50, and Marie Wood, for $666-brought actions, and at
tached the property of the company on August 19, 1897. Laborers

151 F.-51
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also filed liens amounting to about $4,866 for labor done for the
company in July and August, 1897. The receiver of the Merchants'
& Miners' National Bank intervened in these suits, and alleged that
all of the causes of action were fraudulent and collusive. About
that time Mr. Frank A. Smith interested himself in the matter ana
sought an option from Mr. Harper and other owners of Sunrise stock
upon an arrangement generally similar to that which had been given
to the Butte Syndicate. The assignee of Durfee and Sherman said
that the attachment suits pending should be disposed of, and the
charges of fraud determined before any option could be given. There
upon Smith so arranged matters that the receiver and the Sunrise
Company withdrew their appearances in the suits, and permitted the
attaching creditors to take judgments for their respective claims) and,
in turn, the attaching creditors agreed to give the corporation a six
months' stay of execution. As the law gave to the company the right
to redeem within a year, the effect of the extension of six months was
to give the corporation 18 months wherein it might secure funds to
redeem and prevent the loss of its property. The adjustment of these
suits was made after full knowledge of the whole situation on the part
of the directors of the company, and the receiver of the bank, and
their attorneys.

A meeting of the directors of the corporation was held in November,
1897, at 'Drummond. Necessary resolutions were passed by the board
approving of the arrangements referred to, stipulations were signed,
the answers of the Sunrise Company were withdrawn, judgments
were taken without opposition by the attaching plaintiffs, and a stay
of execution for six months given. The directors then passed a reso
lution recognizing the validity of the labor claims against the Sun
rise Company. The object of this was to enable the claimants to sell
their claims more easily. Smith, heretofore referred to, after the set
tlement of the suits, made. a contrad with the company, by which he
was to make certain ore tests, but he never carried out his contract.

There was a stockholders' meeting in January, 1898, at which F.
D. Brown, who was the agent of McLure, just heretofore referred to,
was elected a director. E. 1. Holland, Vincent Smith, a son of F. A.
Smith referred to, F. M. Durfee, D. M. Durfee, A. A. McDonald and
J. H. Harper were elected directors. Complainant had notice of
this meeting, but did not attend. It satisfactorily appears that Mr.
M,cLure's friends on the board and Mr. Sherman's were equal in num
ber, which gave to Mr. Smith, who held a neutral attitude, apparently,
the balance of power. Nothing was done during the stay of execution
which had been granted, and at the end of that period execution was
issued in favor of the judgment creditor Mrs. Harper, holding a
judgment conceded to be valid, and on July 2, 1898, the property was
sold at public auction, and bid in by William Thompson, who had been
a party to one of the contracts already referred to, Thompson repre
senting the judgment creditors Helen C. Harper, Baker & Harper,
Ma,y Sterrett, administratrix, Montana Hardware Company, and Marie
\Vood. Thompson's bid was about $12,000. It appears that on the
day of the sale, and subsequent thereto, Thompson conferred with F.
M. Durfee, the president of the corporation, and also with one of the
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directors, urg-ing them to hold a meeting with a view of negotiating
a loan upon the properties of the corporation, to the end that there
might be a redemption from the execution sale which had just thereto
fore taken place. His attitude appears to have been entirely frank
and fair. Nothing, however, was done by the directors. Thereafter,
in the fall of 1898, Harper, as assignee of Durfee and Sherman, sold
the Durfee-Sherman holdings at public auction. The stock was bought
by A. A. McDonald for the Merchants' & Miners' National Bank,
and afterwards turned over to the Thompson Investment Company.
There was litigation in the state courts growing out of this sale,
but the Thompson Investment Company prevailed in this litigation by
decisions of the Supreme Court of the state, reported Durfee v. Harper,
22 Mont. 364, 56 Pac. 682, Id., 22 Mont. 373, 56 Pac. 589. In June,
1899, James A. Murray, representing C. D. McLure, purchased the
certificate of sale which \Villiam Thompson had secured the preceding
year upon the properties of the Sunrise Company, together with all
the holdings of the Thompson Investment Company, amounting to
something over 30cl,000 shares, and a sheriffs deed upon the certificate
of sale was issued to an attorney in the employ of ~1r. McLure.
On June 28, 1899, after McLure had completed the purchase of the
stock from Thompson, and while he was possessed of the sheriffs cer
tificate of sale, a meeting of the board of directors was called. This
meeting was attended by Vincent Smith, who was a son of F. A. Smith
heretofore referred to, E. 1. Holland, an employe of a mining company
at Philipsburg, in which Mr. ?l1cLure was largely interested, F. D.
Brown, an agent and attorney in fact for Mr. McLure, and F. M. Dur
fee, whose sympathies were against Harper and Sherman. The min
utes of this meeting of the directors show that a committee was ap
pointed with authority to borrow for the company the sum of $30,000,
for one year, for the purpose of redeeming the property, paying off
the judgments and liens, discharging liabilities, costs, expenses, and
whatever balance there might be was to be held for the purpose of
resuming the conduct of the business of the corporation. Some ef
forts to obtain a loan of $30,000 were made, but they were by no means
diligent, and it would look as if the directors had but little confi
dence in the value of the mines, or were indifferent in the matter, or as
if those to whom they applied for a loan had no great faith in their
value. The company did not need a loan of $30,000 at that time.
Had application been made for a loan in a sum merely sufficient to
redeem, not more than $20,000 would have been required.

The defendants sought, throughout their testimony, to show that
Mr. McLure was really the party behind the plaintiff in this action,
and that it was not brought in good faith by the plaintiff, but as a part
of a plan to thwart the defendants in every way that he could. And
there is evidence tending to show that Mr..McLure, through his busi
ness associates, did instigate the plaintiff to begin this suit, and that it
is a culmination of the frequent wrangles among the directors and
managers of the Sunrise Company. Still, I do not attach importance
to this, because complainant undoubtedly had a legal right to sue; but it
does have some bearing in weighing the testimony of the plaintiff
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himself, and in sifting the whole evidence, with a view of arriving at
the merits of the controversy from an equitable standpoint.

1 am considering the case, too, always mindful of the allegations of
fraud and conspiracy, and, as before indicated, I think the position
taken by Sherman and Harper, who acted as trustees of the company,
and for their own personal interests as well, was one that ought not
to have been assumed, and which a stockholder might justly have com
plained of at a proper time by appropriate proceedings; still, consider
ing all the circumstances known to all the directors, the contracts were
really efforts by way of a desperate chance to prove the property valu
able, and I do not believe that the purpose of the parties was to cheat
or defraud anyone, or that the debts contracted in the name of the com
pany were fraudulent. The sum actually expended by the syndicate
for exploration work never became a charge against the corporation,
and no purchase of the stock that was in escrow was had by the syndi
cate.

Complainant earnestly contends, however, that because Sherman,
acting as manager or superintendent of the corporation, incurred cer
tain expenditures in behalf of the company at the time he was also
doing the development work for the syndicate, his acts, in so doing,
were a fraud upon the company, and the judgments of certain credit
ors were fraudulent. I do not think so, considering all the evidence
in the case. There was no good faith lacking, and, as far as the evi
dence shows, Sherman believed that under the agreement the syndicate
was to do the exploration work, but that the company was to put the
mill in condition to work any ores which might be taken out by the
syndicate. It was under this belief that Sherman commenced to repair
roads and tramways, and to build ore chutes for the corporation. This
understanding of the contract itself was not erroneous, for the syndi
cate could not take the ore mined.

Stress is laid, too, upon that feature of the contract which put upon
the corporation the costs of the work performed by the syndicate, if
ore should be found. 'While this may have been an unnecessarily
severe expense to contemplate putting upon the corporation, it does not
justify an inference of fraud on the part of the cntracting parties;
for, if valuable ore had been discovered, the company could have af
forded to stand the outlay that had been made, and looked upon the
venture as very profitable, and made without real risk to itself. But
the hopes of the directors and others were not well founded. No good
are was found. The company could not pay its debts. No one appears
to have been willing to loan it money to save itself, and, although
advertised to be sold at public auction to scltisfy a judgment, no one
:had enough confidence in the mines to give more than $12,000 for the
whole property. I think it but fair to say that in the light of the several
failures to discover ore of sufficient value to justify operation and of
the failure to realize larger prices upon the Durfee and Sherman hold
lOgs very few had any substantial faith in the property.

Complainant, in his bill, expressly avers that the judgments obtained
by Helen C. Harper, Baker & Harper, Marie \Vond. Sanders & San
ders, and ~iay Sterrett, amounting to the sum of $6,888.63, were valid
against the Sunrise Company at the time of the sale of the property
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under the execution. But his contention is that by means of the
other judgments and liens, which it is alleged that defendants procured
to be filed against the company with a view to defrauding it, the amount
necessary to redeem the property from the sal~ under the execution
was increased in a sum so large that the company could not borrow the
money wherewith to redeem its property. But even assuming that
the judgments other than those conceded to be valid ought never to
have been taken against the corporation, it is indisputable that the per
sons in whose favor the judgments had been rendered, and who had
performed the services or furnished the materials, did so upon the
strength of the representations made in good faith by Sherman, as
suming to act for the corporation, and held out by the directors as su
perintendent. No argument can be successfully made that in the serv
ices themselves, or in the value of the material furnished, there was
anything wrong as between the creditors and the corporation; hence
the corporation was not in a position to dispute these claims.

The sale, which was alone under execution issued by Mrs. Harper, in
her judgment against the corporation, was perfectly valid. At that
time, too-about June 28, 1899-the d:rectory was not in the control
of persons alleged to be involved in wrongs against this complain
ant. Vincent Smith, E. 1. Holland, F. D. Brown, and F. M. Durfee
were four directors, only one of whom-F. M. Durfee-is a defendant
here. Clearly, Thompson, the purchaser at the execution sale, was
anxious that the property should be redeemed, for he took immediate
steps to confer with the president and other officers of the corporation
upon the subject. There was ample time for the directors or stock
holders to have instituted proper proceedings to prevent the sale
or transfer of the property, or to have annulled any judgments which
might have been obtained by fraud; but no seasonab:e action of any
kind was taken.

The case, therefore, must stand without satisfactory proof of fraud
in fact or of conspiracy by the defendants to wrong the Sunrise Com
pany or its stockholders, and with the elimination of fraud in fact,
what is left for a court of equity to consider? Even granting the di
rectors exceeded their legal powers in making the contract with the
syndicate, yet equity will not grant a mere money judgment to stock
holders against directors to recover damages for moneys, for the pay
ment of which their corporation is liable, and where a sale under
a valid judgment has been had, and where no actual fraud under
lies the transaction. The case is very unusual in its facts, and while
the courts should never depart from the principle that directors, as
agents, are forbidden to exercise their powers for their own personal
ends against the interests of their companies, yet the features and facts
disclosed herein relieve the transaction complained of of a fraudulent
character.

The petition to send the case back to the master was denied once by
Judge Knowles, and I shall abide by his ruling. There is evidence to
support each of the master's findings of fact. The exceptions to the
master's findings of fact are overruled. In his conclusions of law, the
master found that the contracts for the purchase of the stock, and be
tween the directors of the corporation and the Butte Syndicate, were
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void as against the corporation and all stockholders not parties thereto,
and by another finding the master concluded that the complainant,
and parties in whose behalf he sued, are not entitled to recover dam
ages against 'the defendants or any of them.

Under my view of the case, conclusion No.6, that complainant can
not recover damages in this action is accurate. Whether the several
contracts were void as against the Sunrise Company and the stock
holders thereof, or were simply voidable, becomes immaterial. I am
satisfied, however, no one of them was void. Mutual Benefit Life
Insurance Co.v. 'Winne, 20 Mont. 20, 49 Pac. 446. The contract be
tween the corporation and the members of the Butte Syndicate, and
that between the members of the syndicate and Sherman were, at most,
voidable; but the individual contract for the option was always valid
as against complainant. But the complainant is· not seeking to have
any contracts declared void, and no steps ever have been taken with
such end in view. Conclusion No.3 of the master is therefore, im
material to the present case, and will be disregarded.

Finally, believing that the judgments were valid, and that the com
plainant .has not established that defendants conspired to wrong or
defraud the corporation or its stockholders, it follows that the findings
and conclusions of the master, as modified by striking out conclusion
No.3, should be adopted, and the bill dismissed.

So ordered.

FIDELITY &: DEPOSIT CO. OF MARYLAND T. MOSHIER et al

(Circuit Court, N. D. New York. March 23, 1907.)

1. EXECUTORS AND ADMINISTRATORS-LIABILITY ON BOND-FALSIl: REPRESENTA
TIONS TO SURETY.

A man owning a mercantile business died intestate, leaving a consider
able indebtedness; the largest creditors being his father and mother. At
a meeting of the family, at which his father and mother were present, it
was ascertained that his personal estate was Insufficient to pay his debts,
and, at the suggestion of his father, It was agreed that the widow and
uldest son should be appointed administrators, and that, instead of settling
up the estate according to law, they should continue the business and
first pay up the indebtedness to outside creditors. On their appointment
they procured complainant to become surety on their bond by making mao
terially false representations as to the condition of the estate In their ap
plication, and also promissory statements which they did not Intend to, and
did not, fulfill. The business was carried on for over a year, using mone~'

of the estate, and then sold to the administrators and others, who there
after became insolvent. On final settlement of their accounts they were
charged with a considerable sum as in their hands which they were un
able to pay. All creditors of the estate had been paid except the dece
dent's father and mother. Held that, as against them, complainant was
entitled to a cancellation of its bond as having been procured by false
representations to which they were privy, as well as to the maladmlnis
tratlon of the estate.

2. SAME-LIABILITY OF SURETy-JURISDICTION TO DETERMINE.
A surrogate In New York has jurisdiction to settIe the accounts of ad

ministrators and to fix the amount of their liability to creditors or next of
kin and also of their surety, provided such liability exists, but not to de
termine the valic;ty of their bond as between the surety and tile creditors
or next ot kin or any of them, which may be litigated and determined in
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any other court having jurisdiction of the subject-matter and the par
ties.

3. SAME-DUTIES-VIOLATION OF LAW.
Under Code Ci\'. l'roc. N. Y. §§ 2717-2719, prescribing the duties of ad

ministrators, an agreement between administrators and others by which
they are to continue the business of a decedent, who is indebted, not for
the benefit of the estate or its creditors, but of others, is one to violate
the law and to do an illegal act.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 22, Executors and Ad
ministrators, §§ 407, 408.]

4. COURTS-JURISDICTION OF FEDERAL COURT-AMOUNT IN CONTROVERSY.
A suit by a surety for cancellation of a bond for $40,000, on which, if

valid, complainant is subject to a liability exceeding $2,000, involves a suf
ficient amount to confer jurisdiction on a federal court.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 8UO
893.

Jurisdiction of Circuit Courts as determined bv the amount in contro
versy, see notes to Auer v. Lombard, 19 C. C. A. 75, and Tennent-Stribling
Shoe Co. v. Roper, 36 C. C. A. 459.]

Action in equity for the cancellation of a bond written by the
Fidelity & Deposit Company, a corporation of the state of Mary
land, for said defendants Carrie H. Moshier and Tames C. Moshier,
as administrators of the estate of Charles Moshier, deceased, on the
ground of fraudulent representations made and of the fraudulent con
cealment of alleged material facts at the time said bond was written
and delivered, and which, it is alleged, induced the writing and delivery
of said bond.

Risley & Love, for complainant.
W. A. Matteson, for defendants Sarah M. Moshier and Albert C.

Boshart.

RAY, District Judge. Charles Moshier, of Oneida county, N. Y,
engaged in business as a tea, coffee, and spice merchant at "Ctica, N. Y.,
died intestate at "Ctica aforesaid September 18, 18D9. He left him
surviving a widow, Carrie H. -:Yloshier. and James C. ::'vToshier, \Vil
liam R. :Yloshier, J\1ae Moshier, and Floyd J. Moshier, his children
and his only heirs at law and next of kin, all of whom are defendants
herein. He also left him surviving his father and mother, Sarah M.
Moshier and J aIm G. :Yloshier. Thereafter and subsequent to the
writing of the bond in suit, ancl in December, IHDr" said John G.
Moshier died, leaving a last will and. testament, which was duly pro
bated, and the defendant Albert C. Boshart was thereupon duly ap
pointed executor thereof and now is such executor. At the time of
his death Charles ::\loshier was indebted to his father, said John G.
Moshier, in the sum of about fj;5,000, and to his mother, said Sarah M.
Moshier, in the sum of about $11,000. He was also largely indebted
to other creditors. I do not find in the record any inventory of the
estate of said Charles ::\loshier or anv statement of its actual value at
the time of his death. Therefore it is impossible to ascertain the
exact or even approximate interests of the parties at that time. Shortly
after the funeral services of said Charles Moshier, at a conference of
certain of the interested parties, a statement was read setting forth
the value of the personal as $2'1,000; of the equity in real estate as
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$22,000; total, $46,000; and of the indebtedness, aside from liens
on real estate, as $29,500; other contingent liabilities payable from
personalty, and which were paid, $1,806.25. These personal assets
were said to consist of good accounts $15,000 ; stock, fixtures, etc.,
$9,000; total $24,000. The liabilities were stated to be accounts pay
able $9,000 and bills payable $20,500, and contingent liabiEties which
proved to be $1,806.25. It was known, therefore, to the parties present
that the liabilities of the intestate, not including liens on real estate,
exceeded the personal estate by $,1,306.25, and that, if the estate was
settled in due course by converting the personal into money and apply
ing it to the payment of the debts and expenses, it would only pay a
percentage, and that the real estate must be resorted to in due pro
ceedings.

At the conference referred to there were present said John G.
Moshier and Sarah M. Moshier, the largest creditors, said Carrie H.
Moshier, and said James C. Moshier, one H. C. Sholes, the attorney
for James C. Moshier, George M. Orton, bookkeeper, and one James
B. Phillips, the father of Carrie H. Moshier, and others. It was then
and there, in substance, understood and agreed that, instead of closing
up the business in due course and making a legal settlement of the
estate in accordance with law, the business should be run for an in
definite period, which included the purchase of property in the business
and the sale of same even on credit, there being no limitation, and the
general understanding being to continue it in the same manner it had
been conducted by the intestate in his lifetime; that the outstanding
accounts should be collected and the debts paid, except those due and
owing to said John G. Moshier and Sarah M. Moshier, which were
to wait. This was the proposition of said John G. :YIoshier, and was
expressly assented to by Sarah M. 1ioshier. He expressly stated he
wanted the "boys," referring to the children of the intestate, to have
the business. It is also true that it was understood and assented to
that the administrators of the estate, when appointed, should thus con
tinue and run the business in the interest of the sons, and that the
widow, Carrie H. Moshier, and the eldest son, James C. Moshier,
should be appointed administrators. It is evident that here was an
understanding and agreement to put this personal est8te into the hands
of administrators, and that they should mamge and conduct and con
tinue it, not in accordance with law, not in the proper discharge of
their duty as such administrators, not in the interest of all the credit
ors, but in the interest of those creditors not a party to the agreement
and of the sons. Thereafter application was duly made for the appoint
ment of said Carrie H. Moshier and James C. Moshier as adminis
trators of said estate, and they, under their hands and seals, on the
26th day of September, 1899, applied to the complainant to write and
execute for them as such administrators and as their surety a bond
in the penal sum of $40,000, conditioned as required by the laws of
the state of New York. This application contained certain promissory
statements, among others, in substance, that the funds of the estate
would be deposited to their credit as administrators; that the funds
would not be invested, but, "as soon as notice to creditors expires, will
be used so far as necessary to pay debts and balance held for distribu-
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tion at end of year." As to existing facts, they stated the value of
accounts and notes 'to be $12,000; of stock and machinery to be
$8,000; real estate to be $50,000. They gave the liabilities of the
estate as "accounts in said business about $10,000; notes about $'1,300;
mortgage on real estate $18,000." It is evident that, in view of the
knowledge they had gained at the interview referred to, here were
materially false statements and representations, unless it was intended
and understood and agreed the claim of the father and mother of the
intestate were to be excluded as liabilities. All the representations
and statements were certified to be true. No mention was made of the
arrangement, understanding, and agreement above stated, and that
agreement was not made known to the Fidelity & Deposit Company,
the complainant here, at any time until during the accounting. It is
quite apparent that had it been made known the complainant would
not have written and issued the bond in question. It was the con
cealment of a material fact. The applicants also stated that it would
"deposit all moneys and funds belonging to the estate now on hand,
and also such moneys and funds as may come into our hands, from
time to time, during the administration of said estate, from any source
whatever, in the bank or banks aforesaid; such money to be with
drawn only upon checks in our fiduciary capacity for the purposes con
nected with the administration of the trust."

Instead of administering the estate in the mode and manner required
by law, the administrators ran the business as though it had been their
own individual property, and bought and sold and gave credit, and acted
in conformity with such agreement and understanding, until December,
1900, when the business, not including accounts, was sold by them to
said Carrie H. Ivloshier and James C. Moshier, the administrators,
said vVilliam R. Moshier, and one Judson C. Phillips, for the sum of.
$G,OOO, its alleged full value. This included the stock, fixtures, and
machinery. The inventoried value of the stock. fixtures, and machinery
at the death of the intestate was $6,943.86. The administrators acted
on the understanding had and agreement made and carried it out to
the best of their ability, and Boshart and ?vIrs. Boshart and Mrs.
Shumway had actual knovvledge of the a-zreement and of what was.
being done under it. The administrators paid off all the debts owing
by the intestate at the time of his death, except the said claims of said'
John G. Moshier and said Sarah M. Moshier. All the profits made
and money received was used to pay creditors at the death of the
testator and the debts incurred in running the business. Said John G.
Moshier died in January, 1900, but before his death, and in November,
1899, he transferred the said note of about $5,250, which he held
against said estate and before mentioned without consideration, to
Albert C. Boshart, his son-in-law, who thereafter became the executor
of his last will and testament. Boshart was to collect the note and pay
one half to his wife, who was present when the agreement as to run
ning and continu:ng the business was made, and the other half to a
Mrs. Shumway, both of whom were daughters of said John G. Moshier.
Hence their facilities for knowledge and actual knowledge. In May,
1901, said administrators, Carrie H, Moshier and James C. Moshier,
made and filed their account as such in the Surrogate's Court of
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Oneida county, N. Y. The complainant here was dted .to attend such
accounting. The account as rendered was objected to in various re
spects 'by Boshart and Mrs. Moshier as creditors. They claimed,
amongst other things, that the estate sold at the time of the sale, ill'
1901,·· was of greater value by $2,326.64 than the price paid by the
purchasers, and charged to the administrators in the account. The
surrogate surcharged their account with said sum of $2,326.64, and
charged them, including an alleged "profit" made in the business,
with $22,658.17 and credited them expenses $2,031.18, debts of in
testate paid $16,132.19, and premium paid on bond $125, in all $18,
288.37, thus leaving or showing a balance in their hands of $4,369.80.
Of this sum they are ordered, adjudged, and decreed to pay to said
Sarah M. Moshier on account of her claim on said note held by her
of about $11,000 the sum of $1,968.05, and to said Albert C. Boshart
on account of his claim on the said note of about $5,000, the sum of
$742.83; also counsel fee $660.79.

It is claimed that the complainant has suffered no damage or loss
by reaSOn of the concealed agreement for the maladministration of
the estate, inasmuch as the surrogate has found and charged the ad
ministrators with a profit realized from the business, and therefore,
as no loss was sustained in carrying on the business in the manner
stated for about one year and four months, the complainant is not en
titled to anv relief. But this contention fails to take into consideration
the further" fact of the delay in closing up the estate, the expense of
the running of the business, the time the administrators put into it
and their living expenses during that time, for which no compensation
or remuneration was or could be allowed, and that soon after the
purchase by the administrators and the others named all became in
solvent and made an assignment. It fails to take into consideration the
<:hange of conditions, the increased peril of the surety, and the fact
that by reason of the agreement the complainant became surety, not
for the faithful performance of their duties by the administrators, but
for a violation of their duty, a fact which Sarah M. Moshier and John
G. Moshier knew, for they are presumed to have known the law and
the legal effect of such an agreement. The administrators cannot now
make good and pay the amount of the decree; and, if the relief asked
is not granted, the complainant must make up the deficiency. This
condition or situation is largely the result of the action, advice, and
procurement of said John G. Moshier, assented to and sanctioned by
Sarah M.Moshier. Neither of them took any action whatever to have
the estate closed or made any objection to the manner of conducting
the estate, nor did Boshart until after the failure of the administrators.

The question, then, is: Can this bond of the administrators, exe
cuted by the surety company, be can.~e1ed so far as those persons are
concerned, or its enforcement against it by them be enjoined, because
of the fraudulent concea,lment of the agreement followed by its exe
cution, the one being a party to the agreement and not having dis
closed it, and the other without consideration claiming under and
through another who was also a party to the agreement and did not
disclose it? Neither was a party to the application for the bond, but
both knew a bond must be given, and both knew that the carrying
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out of the agreement constituted a violation of law and the maladmin
istration of the estate, and a violation of the condition of the bond
which was as follows:

'''rhe condition of this obligation is such that if the above bounded Carrie
H. Moshier and James C. .Moshier shall faithfully execute the trust reposed
in them as administrators of all and singulat· the goods, chattels, and credits
of Charles Moshier. decellsed, and obey all lawful decrees and orders of the
Surrogate's Court of the county of Oneida touching the administration of the
estate committed to them, then this obligation to be void, else to remain in
full force and virtue."

In short, they knew they had contracted with the administrators in
advance that they would and should violate the condition of their bond
and increase the peril and obligation of the surety or sureties on their
bond. Can one who induces and agrees with another that such other
shalI violate a trust obligation and duty which he is about to undertake
for the benefit of that one and others, and which it is agreed he shall
undertake and for the faithful performance of which duty and obliga
tion that other is to and does furnish surety, have any benefit or remedy
on the undertaking of the surety, even if such one obtains no pecuniary
benefit, or gain, or advantage, but, on the contrary, suffers a loss from
such breach of duty? A statement of the proposition would seem to
furnish its own answer. The contract of the administrators is that
they will faithfully perform and discharge their duties according to
law, account and pay over, etc. In reliance thereon, the surety fur
nishes the bond and undertakes on its part to answer for any and all
violations of its conditions. This obligation extends to and protects all
persons interested in the estate. If, however, the administrator, being
a distributee and entitled to share, wastes the estate, it is clear he can
not look to the surety to make good to him his own default. Is it not
equalIy clear that alI persons entitled to share in the estate in any way
who have induced and procured such default and waste and violation
of the condition of the bond are precluded from enforcing or taking
any benefit under it? Is it not a fraud on the surety? The court will
not stop to investigate and ascertain just how much injury has been
done to the surety by such action, but will hold the surety released from
all liability thereon and alI responsibility to such wrongdoers. Public
policy requires such to be the rule. Such agreements and understand
ings should be discouraged, else no surety on the bond of an administra
tor is safe.

In Griswold v. Hazard, 141 U. S. 260, 286, 11 Sup. Ct. 972, 980 (35
L. Ed. 678), the Court thus states the law, quoting 1 Story's Eq. Juris.
§§ 324, 215:

"If a party taking a guaranty from a surety conceals from him facts which
go to increase his risk and suffers him to enter into the contract under false
impressions, as to the real state of the facts, such a concealment wiII amount
to a fraud, because the party is bound to make the disclosure."

That court then says:
"'ro the same effect are Franklin Bank v. C{)oper, 36 Me. 180, 196; Smith

v. Bank of Scotland, 1 Dow. 272, 292; RaiIton v. Mathews, 10 CJ. & F. 935,
943; Small v. Currie, 2 Drewry, 102, 114; Phillips v. FoxaIl, L. R. 7 Q. B.
666, 672; Pidcock v. Bishop, 3 B. & C. 605; Adams' Equity, § 179."
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There arernumerous authorities sustaining the proposition, which,
indeed, cannot be intelligently questioned as sound in law, equity, and
morals. If such a concealment is a fraud, it avoids the instrument se
cured by it as to the party actively practicing the fraud or securing it
by such concealment of facts. And, if nonenforceable by him for his
own benefit, it must be equally nonenforceable by or for the benefit of
all persons privy to the fraud, or who took part in inducing it or pro
curing it to be perpetrated. In Riggin et al. v. Creath, 60 Ohio St. 114,
53 N. E. 1100, it was decided, reversing the Circuit Court:

"A distributee, having, pursuant to a private arrangement with one of two
joint executors, accepted his individual check for the alllount of her distrilm
tive share, and in consideration thereof assented to the delivery of her sharp
of the fund to such executor and executed her receipt in full to the executors
on account of such share, cannot. upon the dishonor of the cheel" maintain
an action against the executors and the sureties upon their joint bond; tllP
act of the executor in drawing his individual check being apart tram his
duties in the execution of the trust."

In that case neither the coexecutor nor the sureties had any knowl
edge of the transaction. In giving his check, said the court, Riggin
"acted wholly apart from his duties as executor." In McCanna &
Fraser Co. v. Citizens' Trust & Surety Co. of Phil., 76 Fed. 420, 24 C.
C. A. 11, 35 L. R A. 236, the Circuit Court of Appeals, Third Circuit,
held:

"A surety '.-lond takpn as security for the conduct of an agent of a foreign
corporatiOiI which nndertakes to do busiuess in l'Clll1s~'ivania without com
plying with the requiren1f'nt of the second section of Ad April 22, 1874, that
a statement showing the title and object of the corporation, the location of its
officers, and names of its agents. etc., shali be filed in the olIice of the see
retary of the commonwealth, is invalid."

And in the opinion the court said:
"It will be obsprved that the court in its construction adopts the principles

of the case of Thorne v. Insurance Co., in which it was held that, when a
foreign insurflllce company has not cOlllplipd with the act under which alone
it is authorized to transaet bm,illess in l'Plll\sylnmia, there can be no recov
ery by the cOlIlpany upon a baud given by its agent, witll sureties, conditioned
for paying over lIlOlWyS of the company received by him. Johnson v. Hulings.
103 I'a. 498, 49 Am. Rep. 131. is to the same effeet. 'l'hus it results, that the
bond in suit must be regarded as taken to protect the plaintiff while engaged
in prosecuting its business in violation of law. It is substantially a contract
to protect the plaintiff against loss while engaged In violating the law. It re
quires no argument to demonstrate that such a contract is invalid. The point
made by the plaintiff's cOUllAel, that, inasmuch as the appointment of the
agent was lawful, the bond taken as security for his conduct is not liable to
the objection urged, is ingeuious, but is not sound. The conduct contemplated
relates to his prosecution of the unlawful business stated. It is true that the
defendant ma~' not have known or supposed that the business would be un
dertaken without compliance with the ·statute. It is immaterial, however.
what the defendant's understanding was in this respect. It must be inferred
that the plaintiff contemplated a disregard of the law from the beginning, in
l1snnwh as he subsequently .violated it. In any view that can be taken of the
subjcet. the faet remains that the plaintiff is seeking to enforce a contract
entpred into for the purpose of securing it in condueting a business forbidden
by law; and such a contract is necessarily void."

I cannot see any difference in principle between that case and the
one now at bar. There the surety company did not know the obligee
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named in the bond and for whose benefit it was given had not complied
with the law, or was carrying on business in Pennsylvania contrary to
law. There the person for whom the principal in the bond, the obligor,
was to work and for whose honest performance of duty the surety be
came responsible was engaged in violating the law, and consequently the
principal in the bond was also aiding in violating the law because act
ing as his agent or employe. Consequently the surety's obligation and
undertaking to the one for whose benefit the bond was given, the obli
gee, was to answer to him for the default of one engaged in doing busi
ness at his request, which was being done in violation of law. Here
the obligor in the bond was violating the law in carrying on the busi
ness as it was being done and in the manner it was agreed it should be
done; and these persons for whose benefit and protection the bond was
given were parties to and had assented to this illegal performance or
nonperformance of the duties of the trust. It is immaterial that the
acts done and which it was agreed should be done did not constitute
crimes. It is all sufficient that they were illegal acts. In Thorne v.
Insurance Company, 80 Pa. 15, 21 Am. Rep. 89, the agent of the com
pany gave to it a bond, with sureties, conditioned for the payment to
it of its moneys collected by him, such agent. The company, a foreign
insurance company, had not complied with the provisions of the stat
utes, a compliance with wh:ch was a condition precedent to its doing
business in the state. It was made illegal for such a corporation to do
business in the state without complying with such conditions. Held
there could be no recovery on the bond.

In Weed & Weed v. Bentley, 6 Hill (N. Y.) 56, the defendant
Bentley in May, 1832, indorsed a note for $1500 made by one Geo. \V.
Hicks, which became due SeDtember 24. 1832. Prior to September.
but after the giving of the Hicks n:Jte, defendant became embarrassed
in his pecuniary affairs, and was indebted to the plaintiffs. \Veed &
\Veed, in a large amount over and above his contingent liability on the
said Hicks note. A composition was arranged between plaintiffs and
defendant, said indorser, by the terms of which Bentley was to be dis
charged from all his indebtedness on giving his own notes to plaintiffs,
signed by one Fouguet as surety, for and to the amount of ten shillings
on the pound of such indebtedness, and also his own note for $539.48
or two shillings and six pence on a pound in addition. Fouquet was
given to understand that the notes so indorsed by him for the ten
shillings on the pound paid Bentley's indebtedness in full, and that
such was the agreement, and he was not advised of that part of the
agreement between the \Veeds and Bentley for the giving of the
note for $539.48. That part of the agreement was kept secret from
Fouquet. The notes were given pursuant to the agreement, and those
sig'ned by Fouquet were paid as they became due, and then suit was
brought by the \Veeds against Bentley on the note for $539.48 given
by him for the 2y; shillings over and above the amount to be paid as
per the agreement as communicated to Fouquet. Bentley defended on
the ground that the giving of the note in pursuance of this agreement,
a part of which was kept secret from Fouquet, was a fraud upon Fou
quet, and that no recovery could be had thereon even against Bentley.
The defense was held good. The court said:
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"The taking of the note, under the circumstances, operated as a fraud upon
Fouquet, and this constitutes a complete defense even as it respects Bentley.
'It is clear,' said Ashurst, J.,in Jackson v. Duchaire, 3 T. R. 552, 'both on
the principles of law and equity, that when any friend advances money to
relieve another person from the pressure CJIf his necessities, and the parties
interested enter into a private agreement over and beyond that with which
the friend is acquainted, such agreement is ,void in law, as being a fraud on
such friend.' The principle of the case is directly against the right of the
plaintiffs to recover on the note in question. A similar doctrine was laid
down and applied in Steinman v. Magnus, 11 East. 390, where the attempt to
collect of the debtor the residue of the debt, beyond the alIlount compounded
for and secured, was regarded as a fraud upon the surety which constituted
of itself a bar to the action. See, also Cockshott v. Bennett, 2 T. H. 763."

In the case at bar the secret agreement as to the conduct of the es
tate was a fraud upon the surety, and the bond secured of the surety
company to further the execution of such agreement, to make its ex
ecution possible, was void as between that company and all parties
who took part in perpetrating the fraud, and no such party can take
any benefit under it or maintain or cause to be maintained any action
upon it for his or her benefit.

In Howe Machine CO. Y. Farrington, 82 N. Y. 121, 1~25, 126, the rules
are thus stated by Judge Andrews:

"If any fraud was practiced by the plaintiff to induce the defendant to be
come surety for Davis, the bond cannot be enforced. The nondisclosure of
material facts known to the plaintiff; and of which the defendant was igno
rant, which it was the duty of the plaintiff to communicate to the defendant
when he entered into the guaranty, would operate as a fraud and relieve him
feom liabili~'. There may be circumstances known to a party taking a
guaranty for the conduct of another of so decisive a character th'l1t it could
not be supposed that, if known to the surety, he would have entered into the
obligation, and in such a case the party taking the security cannot withhold
the information and enforce the obligation. 'fhe case of a master who takes
a bond for the fidelity of a servant or agent, who had previously embezzled
his property, and whom he knew to be dishonest and unworthy of confidence,
without disclosing the facts known to him, is an illustration. 'fhe master in
the case supposed conld not innocently be silent. In demanding security for
the honesty of the servant, he impliedly represents that to his knowledge he
is not dishonest, and the application for security, as said by Lord Eldon, in
Smith v. Bank of Scotland, 1 Dow's ParI. R. 272, is a 'holding of the servant
forth to the sureties as a trustworthy person.' See, also, Railton v. Mathews,
10 Cl. & Fin. 934; Phillipsv. E'oxall, L. R. 7 Q. B. 672. The basis of the de
fense of nondisclosure is fraud, and, if the noncommunication is not fraudu
lent in fact or law. the defense is not established, and the rule which pre
vails in contracts of marine insurance that all material circumstances known
to the assured must be disclosed, and that the omission to do so avoids the
volicy, though the concealment is not fraudulent, does not apply to an
ordinary guaranty. North British Ins. Co. v. f,!oyd, 10 Exch. 523. The con
cealment which will avoid a guaranty need not necessarily have been with a
view to the advantage of the verson taking it. If designed to prejudice the
surety, and prejudice results from the concealment. it is sufficient to consti
tute a fraud, which will avoid the obligation. Railton v. Mathews, supra.
In Hamilton v. Watson, 12 Cl. & Fin. 109, Lord Campbell, in speaking on the
subject of disclosure to a surety of facts known to the party to whom he be
comes bound, says: 'I should think this might be considered as the criterion,
whether the disclosure ought to be made voluntarily, namely, whether there
is anything that might not usually be expected to take place between the par
ties to the transaction.' "

It will be noted tqat "the concealment which will avoid a guaranty
need not necessarily have been with a view to the advantage of the
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person taking it," and that the criterion as to the concealment which will
constitute fraud is "'whether the disclQsure ought to be made voluntar
ily, namely, whether there is anything that might not usually be ex
pected to take place between the parties to the transaction." Here,
clearly, it was not to be expected by the surety company that, by virtue
of an agreement between two of the creditors and the persons about
to be appointed administrators and others interested, the estate was not
to be and would not be administered according to law, but in violation
of law. And it should be noted that John G. ~loshier, the heaviest
creditor, was interested in keeping the business for his grandchildren,
and declared in making the agreement he desired it kept for them.
It is immaterial that his .interest was not to make a pecuniary gain for
himself.

There are numerous cases to the same effect in this country and
England. In 1 Brandt, Suretyship & Guaranty, § 473, p. 885, the
rule is stated as follows:

"The test as to whether the disclosure should be made voluntarily is
whether there be a contract between the debtor and the creditor to the effect
that his position shall be different from that which the surety might naturally
expect."

In Hamilton v. \Vatson, 12 Cl. & Finn. 109, that was stated as
the rule by Lord Campbell. Here there was a contract or agreement
entered into by the parties now claiming under the bond and their
predecessors in interest that the administrators should hold and carry
on the business for an indefinite period, buying and selling and treat
ing it as their own for such purposes, incurring all the perils and
hazards of such a business, instead of converting it into money with
reasonable diligence and applying the fund to the payment of the
debts pro rata, and then resorting to the real estate for the payment of
the balance, and so closing up the estate within the time fixed by law.
The surety had no reason to suspect the existence of such an agree
ment, which was expressly negatived, however, by the declaration
contained in the application for the bond before quoted. Nor did the
surety, Fidelity & Deposit Company, anticipate they would be called
upon to answer for "profits" made by the administrators in running a
mercantile business for the benefit of either the creditors or the widow
and next of kin of the intestate. In 1 Brandt, Suretyship & Guaranty,
§ 474, pp. 886, 887, it is said:

"It has been held that 'one who becomes surety for another must ordinarily
be presumed to do so upon the belief that the transaction between the prin
cipal parties is one occurring in the usual course of business of that de
scription, subjecting him only to the ordinary risks attending it, and the
party to whom he beeomes a surety must be presumed to know that such will
be his understanding, and that he will act upon it unless he is informed that
there are extraordinary circumstances affecting the risk. To receive a
surety known to be actin~ upon the belief that there are no unusual cirCUlll
stances by which his risk will be materially increased, well knowing that
there are such circumstances, and having an opportunity to make them known,
and withholding them, must be regarded as a legal fraud, by which the suretv
will be relieved from his contract.' * * * It is a clear and well-settle<l
principle that a security given by a surety Is voidable on the ground of
fraud, if there is, With the knowledge or assent of the creditor, such a mis
representation to, or concealment from, the surety of the transaotio.n between
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the creditor and his debtor, that but for the same having taken pHtce either
the suretyship would not have been entered Into at all, or, being entered into,
the extent of the surety's liability might be thereby increased."

The author cites Franklin Bank v. Cooper, 36 Me. 179, and Doughty
v. Savage, 28 Conn. 146. The author cites other cases to the same ef
fect, which it is not necessary to quote, as there can be no question as
to the rule of law. In the succeeding sections the author states the law
and cites cases as to when it is, and when it is not, the duty of the
persons obtaining or accepting the surety to make disclosure. The
rule as applicable to this case has been stated, and is not questioned
in any of the authorities.

In this state the bond of an administrator runs to the people; but
it is not given for the benefit of the people at large. It is for the pro
tection of the next of kin and creditors, and may be enforced for their
protection and benefit. If they, acting in unison, procure or assent
to a violation of .ts conditions by the principal, and they are violated
accordingly, the surety is discharged. If anyone of them procures
or assents to a violation of its conditions by the principal, and its
provisions and conditions are violated, accordingly the surety is dis
charged from all liability and responsibility to such wrongdoer. It is
immaterial that the violation is agreed to and assented to in advance
of its execution. If the agreement be executed, no wrongdoer can
take any benefit under it. And the surety in defending against such
participants in the wrong is not compelled to point out wherein and
to what extent he was injured for the agreement and concealment con
stituted a fraud upon him, which, as to such wrongdoers, vitiates the
contract of suretyship and releases the surety. The bond is, of course,
good as to all persons who did not participate in the fraud, except
those who succeed without consideration-that is, without having paid
a consideration in good faith-to the rights and interests of one who
did participate in the fraud.

The surrogate of Oneida county, on the settlement of the accounts
of the administrators, had jurisdiction to settle and allow the accounts
and determine the amounts due to the creditors and widow and next
of kin from the administrators as such. That adjudication and decree
fixes the amount of the liability of such administrators to the creditors
and widow and next of kin, and also the amount of the liabilitv of the
surety to the creditors, etc., if there be any liability; but it does not
deal with the question of the obligation of the surety to respond to
such creditors, widow, or next of kin, or with the validity of the bond
as between the surety and such parties. Of that question neither the
surrogate nor the Surrogate's Court had jurisdiction. That court is
one of limited jurisdiction and powers which are defined by statute.
The Fidelity & Deposit Company, the complainant here, could not
have raised and procured an adjudication of the question of the validi
ty of the bond in the Surrogate's Court, even had it desired so to do.
Consent cannot confer jurisdiction of the subject-matter of any con
troversy on any court. These propositions are covered by the follow
ing cases: Matter of Randall, 152 N. Y. 508, 520, 46 N. E. 945;
Stilwell v. Carpenter,59 N. Y. 414; Bevan v. Cooper, 72 N. Y. 317;
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Matter of Wagner, 119 N. Y. 28, 23 N. E. 200; Sanders v. Soutter,
126 N. Y. 193, 27 N. E. 263; Matter of Pruyn, 141 N. Y. 544, 36
N. E. 595; Matter of Monroe, 142 N. Y. 484, 3'1' N. E. 517; Dakin v.
Demming, 6 Paige (N. Y.) 95; Tucker v. Tucker, 4 Keyes (N. Y.)
136; rd., 4 Ahb. Dec. (N. Y.) 428; Riggs v. Cragg, 89 N. Y. 479.
The Surrogate's Court is a court of record (Code Civ. Proc. § 2), and
has certain general powers (section 7) and special and limited powers
(section 24(2). But no power to determine the validity of the ad
ministrator's bond is included. That court did not assume to pass on
that question, but did have jurisdiction to determine as between the
administrators and creditors, and did determine that the agreement
was made, and that Jolm G. Moshier and the persons claiming under
and through him and Sarah M. Moshier were precluded thereby from
claiming as creditors their full percentage of the personal estate of the
intestate, but were confined to the residue found in the hands of the
administrators applicable to their debts pursuant to the agreement.
The legal effect of that transaction as between the parties thereto and
the complainant here, the surety, was not considered, and could not
have been, as that question was not within the jurisdiction of that
court. But the defendants, who have answered, strenuously contend
that the agreement and its execution did not provide for and amount
to any breach or violation of duty by the administrators, the perform
ance of any illegal acts, and therefore there was no fraud which re
leased the surety. The Code of Civil Procedure of the state of New
York imposed O'n the administrators the obligation and duty to (1) in
ventory the estate; (2) take it into and reduce it to possession, and
protect and preserve it; (3) to ascertain the debts by the publication
of a notice to creditors (section 2718); (4) if there was a deficiency of
other personal assets with which to pay the debts, to sell the personal
property so far as necessary to pay such debts; and, if sold to pay
debts or legacies, they might sell on credit with "approved security."
Section 2717 says:

"If an executor or administrator discover that the debts against any de
ceflsed person and the legacies bequefltbed by him can not be paid and satis
tied without a sale of the personal property of the deceased, the same, so far
as may be neCeSSlll'~' for the payment of such debts lmd legacies, must be
sold. The sale may he public or prinlte. and exec'pt in the city of New York,
may be on credit not exceeding one year, with approved security,"

The approved security which they might have taken is limited to
national and state bonds and mortgages on real estate. Beebe's Estate,
13 Misc. Rep. 474, 35 N. Y. Supp. 485. By the same case he cannot
sell on credit even to pay debts and legacies, except with such "ap
proved security." Even if administrators take an indorsed note which
after investigation is supposed and honestly believed to be good, they
are not protected. Here by the agreement they were to continue the
business as before, or with such changes as they saw fit to make, sell
ing on credit and for the purpose of gain and profit and the eventual
benefit of the bOYS, risking losses, etc. But, again, it was their duty
(5) to comply with section 2719, providing: "Every executor and ad·
ministrator must proceed with diligence to pay the debts of the deceased
according to the following order;" (a) Debts entitled to preference;

1G1 F.-G2
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(b) taxes assessed prior to decedent's death ; (c) judgments docketed,
etc.; (d) general debts and accounts; and "preference shall not be
given in the payment of a debt over other debts of the same class,"
except in C1se of judgments and decrees. By the agreement made this
section of the Code was to be, as it was, expressly violated. Sales were
made on credit, new accounts opened, money was paid for new mer
chandise, instead of being applied to the payment of debts, preference
was to be and was given in the payment of general creditors over
others of the same class, to wit, those of John G. Moshier and Sarah
M. Moshier, who, in legal contemplation, are now seeking to enforce
their unpaid debts against the surety; and all this was to run on for
an indefinite period. It was not to be done, and was not done for the
protection or preservation of the estate and to make it salable at a good
price, as much or more than the then estimated value, but in the interest
of the family and to the end they, "the boys," might have it eventually.
'fhis was the avowed purpose of continuing the business. It resulted
in disaster; for the evidence is uncontradicted that soon after the sale
of the stock, etc., to the widow, two of the sons, and another, the
widow and one of these sons being the administrators, such purchasers
all became insolvent and made an assignment. Presumably their in
terest in the real estate went in the crash. No court has or can sanc
tion such a dealing with the estate of an intestate. Campbell v. J ohn
son, 41 Ohio St. 588. It was done in violation of law clearly. It is
undoubtedly true that, when the personal estate is solvent, the ad
ministrators may turn over the same to the lawful distributees, re
taining enough to pay the debts, without sale, and in such case, if the
requisite notice to creditors to present claims has been published and
a judicial settlement had, any creditor who has not presented his claim
is relegated to his remedy against the distributees. If no judicial
settlement has been had, and the time to present claims and the time
within which creditors are to present claims and enforce them against
the administrators has expired, the administrators may safely make
distribution, even without an accounting, and in such case, while they
may be required to account, they can only be charged with the value
of the estate while they held it as administrator and at that time. 'fhey
cannot be charged with any profits or increase of value subsequent to
the time distribution was made, or subsequent to the time they took
possession as owners if they be distributees. Matter of Mullon, 1'15
N. Y. 98, 39 N. E. 821.

'fhe point is raised that this court has no jurisdiction; that while
the complainant is a foreign corporation, and defendants are citizens
and residents of New York, the amount in controversy is not over
$2,000. But the question is the validity of the bond of $40,000, and,
if held nonenforceable because of the wrongs of the defendants, it will
exonerate complainant from the payment of over $2,500 thereon. I
think this court has jurisdiction.

I have not gone .into the question whether the agreement and action
under it constituted a change of the contract for the performance of
which the surety became liable. 'fhe parties to the transaction and to
be benefited by the bond clearly made a contract, which the adminis
trators were to perform as such, when appointed, and which they did
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perform, utterly at variance with the obligation the administrators
undertook to perform and agreed with the surety they would perform.
The administrators and beneficiaries did not change the contract they
made between themselves, nor did they change the contract or trust
obligations the administrators became obligated to perform. They
could not. But it is unnecessary to speculate on that feature of the
case, as the sureties were released by reason of the fraudulent conceal
ment. 2 Pomeroy's Eq. Jur. p. 1621, § 907, where it is said:

"\Yberever a contract is in its essential nature intrinsically fiduciary, the
utmost good faith and the fullest disclosure of material facts are required from
the parties, without any reference to their prior 01' collateral relations, 01'

to the circumstances surrounding the particular transaction. Any conceal
lIlent of a material fact known to a party would necessarily be fraudulent.
The most familial' and illustrative example of such contracts is that of in
surance. 'l'he contract of suretyship, in the relations between the surety ami
the other parties, and especially the creditor, is also fiduciary, although not
in the same degree as that of insurance. It demands good faith towards the
surety, and, wbile the creditor is not absolutely bound voluntarily to disclose
every fact which might affect the contract, very slight incidents and collateral
circumstances will render his concealment of material facts fraudulent."

And in a note the author cites many cases.
The complainant will have a decree adjudging the bond in question

void as to and between the complainant and Sarah ::V1. l\Toshier an(l
Albert C. Boshart, individually, and also between it and said Boshart,
as executor of the last will and testament of John G. l\Toshier, deceased,
and perpetually enjoining and restraining them and each of them,
their agents, and attorneys, assignees, and successors, and all persons
acting in their behalf, from instituting any proceedings or commencing
or prosecuting any action or actions or proceedings in their name or
behalf, or in the name or behalf of their assignee or successor indi
vidually or as such executor, to enforce such bond in their interest
or behalf, or in the interest of any such assignee or successor, or to
collect from such Fidelity & Deposit Company of Maryland on account
of such bond the amounts decreed paid to them, respectively, viz"
$660.79 to them or Rye! & Merrill, their attorneys; $1,968.05 to Sarah
M. Moshier; $742.83 to Albert C. Boshart, and $19.01 to him as such
executor, by the decree of the Surrogate's Court of the county of
Oneida, N. Y., made December 1, 1902.

R. J. REYNOLDS TOBACCO CO. v. ALLEN' BROS. TOBACCO CO.

(Circuit Court, W. D. Virginia. March 20, lD07.)

1. TRADE-MARKS AND TRADE-KAMES-SUiT FOR UKFAlR Cm[PETITION-DE
FENSES.

The claim that a conveyance bY' one manUfacturing corporation to an
other of all its property, including its trade-marks, trade-names, brand>;,
and labels, contains a provision in violation of the anti-trust law of the
United States, is not available as a defense by another manufacturer
when sued for infringement or unfair competition in respect to a trade
mark, brand, or label, where it is shown that the same has been contin-
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uously used by the grantee as its own, since a time prior to the com·
ml'ncement of the alleged infringement or unfair imitation.

lEd. Note.-Unfair competition, sec notes to Scheuer v. Muller, 20 C.
C. A. 1G;); Lare et al. v. Harpel' & Bros., 30 C. C. A. 376.]

2. SAME-UNFAIR C011PE'l'rrrox-·SDIULATION OF DIIESS.
Complainant and its predecessors in business from about 1880 made

and sold a brand of plug tobacco known as "Schnapps," and in 1894 com
menced placing upon the plugs tin tags of rhomboid shape, and having a
dark background with the word "Schnupps" thereon in red letters slant
ing backward, which tng, as shown by the evidence, was novel and dis··
tinctive. During the following 12 years nearly SOO,OOO,OOO of such tags
were usec1, al1d also several millions of ac1vertisements, hangers, etc.,
were sent out having thereon pictures of such tag which came to be
known throughout the Southern states as the distinctive mark of the
Schnapps brand. Many of the retail customers were unable to read, but
identified complainant's tobncco entirely by the tag, and the size and
shape of the plug. Later defendant put upon the market a cheaper grade
of tobacco in plugs of the same size and shape, and with tags thereon of
the same size, shape, style, find colors; the only difference being in the
name which was '''fraveller'' instead of "Schnapps," which difference
could not be distinguished at a short distanre. The evidence showed
that the simulntion was intended to, and did in fact, deceive customers
who intended to huy complainant's proc1uct. Held, that such simulation
constituted unfair competition and entitled complaiuant to an injunction.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 46, Trade-Marks and
Trade-Names, § 81.]

In Equity.
Frank F. Reed, for complainant.
Caskie & Coleman, for defendant.

PRITCHARD, Circuit Judge. This suit was instituted in J\larch,
1906, and seeks to enjoin the defendant from unfair and fraudulent
competition. Both the complainant and defendant are engaged in
the business of manufacturing" smoking and chewing tobacco. the
complainant at \Vinston-Salem, N. C., and the defendant at Lynchburg,
Va. Complainant is a corporation created under the laws of 2'J ew
Jersey, and the defendant is a Virginia corporation. The sum or value
in controversy exceeds $2,000, exclusive of cost and interest. In 1880
Richard J. Reynolds, then a manufacturer of plug tobacco, originated a
formula or recipe, selected the name "Schnapps" as the trade-mark
or trade-name for the product, and placed his article upon the mar
ket under that styIe. R. J. ReynOlds was succeeded in business in
1888 by R. ]. Reynolds & Co., a copartnership, composed of R. J.
Reynolds, 'William N. Reynolds, and Henry Roan. In 1890 the co
partnership was converted into the R. J. Reynolds Tobacco Com
pany of North Carolina, and this company, in 1899, sold out to,
and was succeeded by, the R. J. Reynolds Tobacco Company of New
Jersey, the complainant. The copartnership and corporations in
each instance acquired the plant, assets, property, good will, trade
names, trade-marks, trade-dress, recipes, and trade-rights of the
predecessor, announced succession, preserved the Schnapps formula
as a trade-secret, and continued the manufacture of the brand at
the same place, and in substantially the same way under the general
conduct and supervision of the originator of both the business and
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brand. Prior to 1894, Schnapps had been marketed with the tag in
various designs. In that year a new and theretofore unused style of
tag was gotten up, and from that date employed for the tag, consisting
of a narrow tin rhomboid, exhibiting a dark brown or black back
ground with the word "Schnapps" imprinted thereon in red back-slant
ing letters. Two or three such tags, one for each cut, arc placed upon
each plug, and are the only badges or marks of origin or identification
attached to the tobacco and accompanying it, usually seen by the con
sumer. The plugs with the tags attached are packed in the usual way
in boxes or caddies which bear the name and address of the maker,
and an enlarged reproduction of the tag upon the sides and ends. In
retail stores, where the tobacco is sold to users, the caddies are usually
unheaded and placed in show cases or rear shelves where but little
of the letter press thereon is visible, but where the general appearance
of the tag can be seen; and from such caddies the retailer passes out
~he plugs or cuts to the buyer. The market for this brand embraces
the Southern states. The brand has been, especially since 1894, ex
tensively advertised by signs, hangers, posters, and circulars, which
usually have reproduced on an enlarged scale the peculiar identifying
tag. About $1,000,000 have been expended in advertising the brand of
tobacco called ·'Schnapps." The sales have reached 11,500,000 pounds
annually. The consumers are largely colored and white people un
able to read. The tag is thoroughly associated with and in the minds
of users, and identifies the product of complainant, directly or indi
rectly, by signifying the thing desired. Beginning in 1902, after de
fendant's infringement started, indented letters were used for the
Schnapps tag, and to some extent advertised as identifying the genuine
product. Six years after Schnapps was well established and known,
and the peculiar features of the tag associated and identified with,
and relied upon as a badge of origin, defendant, a rival plug tobacco
manufacturer, with knowledge of the facts relative to Schnapps came
upon the market with a new brand styled "Traveller," and employed
a tag of same dimension, shape, and color, and the word "Traveller"
inscribed thereon in red back-slanting letters. The plugs of tobacco
are identical in shape, size, color, and weight with complainant's; have
the tag affixed in the same places and numbers, and are packed in
boxes and caddies of the same sizes. The shapes, sizes, and colors
of plugs, number of cuts, and places of tags, method of packing, and
sizes and shapes of boxes, are common to the trade. Traveller tobacco
is inferior in quality, is sold to the trade for a less price than the brand
of complainant known and designated as "Schnapps," and sold to the
consumer for the same prices, and is not advertised to any extent. It
is exposed for sale and sold in the same way and to the same class of
consumers, and in the same markets as Schnapps.

It is insisted by the complainant that the defendants' salesmen are
requested to suggest to retail dealers that the "Traveller" brand can be
substituted for "Schnapps" with greater profit; and this has been done,
and is being done. It is also insisted that it is shown by the testimony
that the defendants at the suggestion of a customer by the name of
Tom Morton, of Tennessee, adopted the size, color of tag, etc., and
color of letterpress to enable such substitution and passing off of the
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Traveller brand of tobacco; that the defendants' salesmen had de1ib~

erately and methodically represented to retail dealers that by similarity
of the label "Traveller" brand could be palmed off on buyers as
"Schnapps"; that the imitation is calculated and does deceive buyers;
that the defendants have been repeatedly and cautiously warned, but
have refused, to desist their conduct; that although the imitation tag
has been on the market for four or five years, it is only within the
last 18 months that it has been actively urged or pushed and that it
was not until after the institution of this suit that the fraudulent in
ception of Traveller was ascertained by complainant. The injunction
sought is to stay the use in the manufacture, packing, and distributing
of plug tobacco, containing a tag identical or like that of complainant,
or the tag used by defendants of the same style or color, style, color,
or arrangement of letterpress, calculated to enable or of enabling the
plug tobacco of the defendants to be substituted and passed off, and
sold as the plug tobacco of complainant. It is not claimed that the
Traveller brand is an infringement of the Schnapps brand as a trade
mark or trade-name. This is a suit to enjoin unfair and fraudulent
competition in trade. It is insisted by counsel for defendants that
there is a want of title to the Schnapps brand and tag, because of
a stipulation in the conveyance from the R. J. Reynolds Tobacco Com
pany of North Carolina to the complainant, the R. J. Reynolds Tobacco
Company of New Jersey, upon the ground that the contract in question
contains a clause in restraint of interstate commerce or trade, and
therefore void.

The amended bill of complaint shows the inception of the business
in 1880 by Richard J. Reynolds, its transfer in 1888 to R. J. Reynolds
& Co.; the succession in 1890, of the R. J. Reynolds Tobacco Company
of North Carolina, and the acquisition of the business by the R. J.
Reynolds Tobacco Company of New Jersey in 1899. These averments,
which are practically unchallenged by the answer, save that the legality
or the validity of the conveyance from the North Carolina Company
to the New Jersey Company is denied as violative of the anti-trust act.
are amply sustained by the conveyances, of which copies are annexed
to the affidavit of Richard J. Reynolds as exhibits 1 to 11, inclusive.
Exhibit I, Copartnership articles, dated January 2, 1888, between Rich
ard J. Reynolds, W. N. Reynolds, and Henry Roan; the former re
taining the ownership of all brands. Exhibit 2. Articles of incorpora
tion of R. J. Reynolds Tobacco Company of North Carolina, dated
February 11, 1890, showing R. J. Reynolds, W. N. Reynolds, and
Henry Roan, taking all the shares of stock. Exhibit 3. Deed from
R. J. Reynolds to R. J. Reynolds Tobacco Company of North Carolina,
conveying the factory, fixtures, furniture, and brands. Exhibit 5.
Articles of incorporation of R. J. Reynolds Tobacco Company of New
Jersey dated April 3, 1899. Exhibit 6. Resolution of stockholders of
R. J. Reynolds Tobacco Company of North Carolina, authorizing the
directors to sell and convey as of March 21, 1899, the good will, busi
ness, trade-marks, brands, patents, trade-secrets, processes, formulas.
bills and accounts receivable, real estate, factory, plant, machinery, and
all assets and property of the North Carolina Company to the R. ].
Reynolds Tobacco Company of New Jersey, Exhibit 7. Resolutions
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of board of directors of North Carolina Company April 10, 1899, au
thorizing such transfer, Exhibits 8 and 9. Deeds of factory from R.
J. Reynolds and North Carolina Company to New Jersey Company,
dated January 30, and April 11, 1899. Exhibit 10. General conveyance
April 11, 1899, from R. J. Reynolds Tobacco Company of Korth Caro
lina and its stockholders, to R. J. Reynolds Tobacco Company of New
Jersey, conveying the tobacco manufacturing business of vendor as a
going concern with all good will, personal property, chattels, trade
marks, trade-names, brands, labels, copyrights, trade-secrets, etc., and
all property effects, assets, and estate of vendor. Among the registered
brands scheduled as "Schnapps." Exhibit 11. Separate transfer, dat
ed April 11, 1899, of registered trade-marks and brands, enumerating
Schnapps as registered April 22, 1884. The defendant seeks to show
that the complainant is not the legal owner of the Schnapps tag, and,
in support of this contention, it is insisted that the conveyance from the
North Carolina Company to the Kew Jersey Campany is violative of
the anti-trust act.

In order to sustain the proposition contended for by defendants,
it must first appear that the contract is in restraint of trade, and it
must also appear that it is in restraint of interstate commerce or trade.
It has been repeatedly held that a clause of this description in a con
veyance of property which includes good will, trade-marks, trade
secrets, and letters patent, is perfectly valid, and not in restraint of
trade at all, and clearly a clause of this character does not so directly
affect interstate trade or commerce as to be within the statute, even if
it were in restraint of trade. The questions thus sought to be raised
do not apply in a suit of this character. vVhile the court is of opinion
that the evidence amply shows that the contract entered into between
the R. J. Reynolds Tobacco Company of North Carolina and the R. J.
Reynolds Tobacco Company of New Jersey in 1899,is not in violation
of the anti-trust act, at the same time, it is admitted that the complain
ant is in the possession of the trade-mark "Schnapps," and the label.
and that it has been in possession of the same for a long time under
color of title and right. It necessarily follows that it is in the right
ful possession of the same. It is a well-settled principle that, as
against a trespasser, possession of the premises is sufficient.

The tag which is asked to be protected having been adopted in 1894,
while the trade-mark Schnapps was owned by the R. J. Reynolds
Tobacco Company of North Carolina, and it appearing that all of the
business and assets have been transferred to complainant, this would
be sufficient without a specific assignment of the trade-mark to give
complainant a perfect title to all rights pertaining to the tag. Pills
bury v. Pillsbury-Washburn F. Mills Co., 54 Fed. 8<11,12 C. C. A. 432;
Prince Co. v. Prince Co., 57 Feel. 938, 6 C. C. A. 6·17; Kidel v. John
son, 100 U. S. 617, 25 L. Ed. 769; Hoxie v. Craney, 1'13 Mass. 592,
10 N. E. 713, 58 Am. Rep. 149. The evidence shows that Schnapps
tag has been constantly used and employed since April, 1899, by com
plainant and such use was long prior to the adoption' of the Traveller
tag. It thus appearing that the North Carolina Company has ceased
to use the Schnapps tag, under these circumstances the complainant
acquired title to the same independent of any conveyance that may have
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been made to it by the North Carolina Company. Baking Powder
Co. v. Raymond (C. C.) 70 Fed. 3~'6, two cases.

'I'he court will now consider the question whether the adoption of the
Schnapps tag in shape, size, and color of same were in combination
new, peculiar, and distinctive.

The verified bill of complaint on page 6, among other things, alleges:
"In the year 1894, while the said R. J. Reynolds '1'obacco Company of North

Oarolina was the owner and proprietor of said business, and was engaged in
the manufacture, exploitation, and sale of plug tobacco under said secret for
mula and recipe at said plant and place, and employing the said trade-mark
and trade-name thereon, said R. ,J. Reynolds Tobacco Company of North Oaro
lina did devise, and thereforth use and employ, in connection with said trade
mark and trade-name, Schnapp, a new, peculiar, original, and theretofore un·
used tag exhibiting a new, peculiar, original aud theretofore unused forlIl
and combination of color, shape, and size, and color, and style of letterpress,
wherein the word 'Schnapp' was printed in red back-slanting letters upon a
very dark or black tin tag of rhomboidal form. Said form of letterpress,
and color of type, and color and form of ta.!;" were new, original, striking, and
distinctive, and not theretofore used or emplo~'ed upon or in connection with
plug tobacco."

R. J. Reynolds says in his affidavit:
"'Yhen, in 1894, the Schnapp tag was changed and the present style adopted,

this style, so far, as I then knew, or now Imow, was absolutely new and orig
inal. I had been selling, mallufacturing and dealing in plug tobacco at that
time for a period of over 20 years, and was well posted as to the style of
tags employed. Prior to that time, I never saw or heard of a tag of this
deseription; that is, an elongated lozenge or parallelogrmn, with slanting
ends, dark background, and the name of the brand in red letters inscribed
thereon. 'l'his tag was devised for the express purpose of identifying and.
distinguishing the manufacture of the R. ,T. Reynolds '1'obacco Company, and
from the beginning was extensively advertised for that very purpose."

vV. V. Birchfield, after stating that he has known the Schnapps
brand for 12 or 14 years, says:

"'l'he tag in its present form was adopted in 1894. When I first became
acquainted with the brand, it was new and distinctive, and I canllot remem
ber of ever having seen anything lil;:e it on plug tobacco."

Tom Morton, who has been in the tobacco business in the South
since 1889, and is familiar with brands, says:

"'Vhen I first saw the Schnapps tag, it was to me new, peculiar, and dis
tinctive in shape and colors, and was, so far as I know, new and peculiar to
the R. J. Reynolds Tobacco Company."

\V. Z. Stultz says:
"I am well acquainted with the Schnapps brand, and knew it prior to 1894,

when the present form of label was adopted. So far as I know, the combina
tion of shape of label, color of label, and color and slant of letters, was new
and original."

George P. Cornell, Jr., says:
"I have known Schnapps brand since. about 1894. In 1894 a new tag of the

present form was adopted. Prior to that time I never saw a similar tag."

R. U. Falkner says:
"That the present form of Schnapps, when adopted in 1894, was new and

original, and affiant had never seen anything like it before."
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W. T. Brown, of Brown Bros. Company, is familiar with plug
tobacco brands and has known Schnapps since its appearance on the
market, and knew of the new tag adopted in 1894, and says:

"That at the time of the adoption and placing- upon the market of the pres
ent Schnapps tag, its design and combination of shape, color. and eolor of let
ters a distinctively original and new tag."

Geo. T. Brown, president of Brown & \;\filliamson Tobacco Com
pany, of ';\finston-Salem, N. C., who has been manufacturing and sell
ing plug tobacco in Southern states for 12 years, and who has known
the brand Schnapps since put on the market says:

"The tag adopted in 1894, ,vas in design and combination of shape, color, and
color of letters, new and original."

E. M. Bohannon, of \Vinston-Salem, has been a manufacturer and
seller of plug tobacco in the South for 18 years and has known
Schnapps from its origin, gives the same evidence as to the newness
and originality of the Schnapps tags. W. A. Whitaker, of ·Winston··
Salem, who has made and sold plug tobacco for 25 years, says the same
thing. So do ]. P. Taylor, a member of the firm of Taylor Bros ..
manufacturers, and C. D. Ogden, of Ogden Hill & Co., bJth of \Vin
stan-Salem, after an experience as a manufacturer of plug tobacco of
25 years' duration. The peculiar and distinctive tag for Schnapps
has been extensively advertised and used, and is now thoroughly as
sociated with and identifies the R. ]. Reynolds Tobacco Comp:l11Y's
product. Bill of complaint (page 96) affidavit of Richard J. Reynolds,
and exhibits thereto. The evidence shows that over '/'83,676,524 tags
have been used upon the plugs sold since 1894. This advertisement
and association of the peculiar and distinctive tag as a badge of identifi
cation is stated in the bill of complaint, and abundantly sustained by
the proof.

R. J. Reynolds says:
"It is safe to say that since the adoption of the new form of Schnapps tag

in lSD4, the R. .T, Heynolds 'l'obacco CompallY of :\'orth Carolina and the R ;1
Heynolds 'l'obacco Company of Kew Jersey, has expended the SUIll of $1,000,000
in advertising Schnapps tobacco, of which sum the advertising matter which
reproduced the Schnapps tag. During the same period 83,773,77(; pounds of
Schnapps, bearing 783,676,524 tags, have been sold."

The exhibits of advertising matter reproducing the 1894 Schnapps
tag are exhibit 13, :May 6, 1901, 50,000 copies; Exh;bit 14, May 15,
1901, 25,000 copies; Exhibit 15, August 17, 1901, 50,000 copies; Ex
hibit 16, March 20, 190.2, 100,000 copies; Exhibit 17, store signs,
showing caddies and tag; April 19, 1902, 50,000; October 8, 1902,
50,000; Exhibit 18, April 11, 1902, 20,000 copies; Exhibit 19, July
19, 1902, 50,000 copies; October 16, 1902, 50,000; February 2, 1903,
100,000; April 6, 1903, 50,000; Exhibit 20, June 20, 1~)03, 50,000
copies; August 19, 1903, 50,000 copies; Exhibit 21, November 14,
1903, 42,000 copies; Exhibit 22, April 20, 1904, 100,000 copies; Ex
hibit 23, February 16, 1904, 100,000 copies; Exhibit 2!, January 30,
1904, 500,000 copies; Exhibit 25, April 30, 1904, 100,000 copies;
Exhibit 26, before 1900; Exhibit 27, before }flOa; Exhibit 28, issuecl
1901; Exhibit 29, prior to 1900; Exhibit ,30, issued in 1898 or 1899;
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Exhibit 31, issued several years since; Exhibit 32, 1895 or 1896;
Exhibit 33, issued in 1901. These signs and hangers were distributed
all over the South. In 1899, Exhibit 34, showing Schnapps tag on
cover was extensively distributed. In March, 1903, Exhibit 35, a
pamphlet, showing tag reproduction was issued to the extent of 1,000,
000 copies. Keeping in mind the enormous sales, and that all of the
mass of advertisement was of a permanent character, and hung up in
public places, and that the prominent and striking features were in
most instances of advertising, and in all instances of sales, the tag it
self, it necessarily follows that the tag, original, individual, and pe
culiar, became closely associated with the product in the minds of
buyers.

W. V. Birchfield says that the tag from its adoption has served to
identify the tobacco, and adds:

"From the earliest date of my experience, the people identified the product
by the peculiar shape and style of this tag. I know there are thousands of
people in my territolT who chew Schnapps, and identify it by the shupe und
('0101' of the tag without being able to read the word Selmapps."

Tom Morton, after stating that he has noticed throughout the South
for a great number of years the advertisements reproducing the tag,
says:

"Beyond que"tion this peculiar tag is thoroughly identified \vith and iden
tifies and designates the tobacco of the Reynolds Company, and the people
rely on the shape, color, and arrangement and the general appearance of the
tag as identifying that tobacco, as well as the \yord 'Schnapps' itself. 'I'his
is particularly true of lIlany of the consumers of Illng tobacco. Of these a
great many are ignorant Ileople who cannot read. and who depend upon not
the priuted name, but simply the general appearance of the tag as identify
ing the tobacco asked for."

"V. Z. Stultz says:
"I know that this label in its general nppearanee is thoroughly identified

with the Schnupps brand of tobacco. and. is relied upon by purchasers as
identifying the thing that they want,"

Geo. P. Cornell. Jr., says:
"I know that the people rely on the general appearance of tllis tag as iden

tifying the goods,"

In order to properly determine the merits of this controversy, it
is well to understand what it takes to constitute unfair and fraudulent
competition in trade. The complainant seeks to enjoin the defendant
from the use of a tobacco tag known and designated as "Traveller,"
which it alleges has been used by the defendant in an unfair and
fraudulent manner in the manufacture and sale of plug tobacco. The
title of complainant to the Schnapps tag is clearly established, as will
app~ar by the statement of facts in this cause. It appears from the
evidence that Geo. T. Brown, \Vm. T. Brown, F. M. Bohannan, W. O.
Whitaker, J. 13. Taylor, and C. D. Ogburn, rival manufacturers, and not
all interested in the result of this suit, without exception, state that,
owing to the extensive reproduction of the tag in advertising Schnapps
brand and tag it lnd become generally understood on the part of the
public as well as dealers that the Schnapps brand was and is associated
and identified as the product of the R. J. Reynolds Tobacco Company.
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The extensive advertising of this particular brand, and the familiarity
with the tag on the part of the public, and the further fact that com
plainant's goods are known and identified thereby, will be presumed in
law from the undisputed facts shown by the testimony as to extensive
advertising, long use, and extensive sale.

The New Eqgland Awl Co. v. Marlborough Awl Co., 168 J\-1ass. 154,
46 N. E. 386, 60 Am. St. Rep. 371, was a suit for the protection of a
bronze colored box. The court, among other things ruled:

"The report states that it did not appear whether or not any purchaser of
awls had learned' to recognize the plaintiff's awls by the appearance of the
packages. This cannot mean more than that there was no direct testimony to
that effect. But the fact that the plaintiff had used the combination since
1885, and largely since 189.1, is enough to raise a presumption in its favor.
McApdrew v. Bassett, 4 De Gex. J. & S. .180."

It appearing that the Schnapps style of label is identified with com
plainant's product and that it has a trade or secondary meaning, it will
in equity be protected from imitation. The theory upon which the
ruling in cases like this is based is that where one adopts a means of
advertising, new and peculiar, and has extensively advertised and used
the same for a considerable period of time that he thereby becomes
the owner of the good will and particular trade in which he is engaged
and no one can legally by fraud or falsehood deprive him of the proprie
tary interest thus acquired, and it being made to appear to the satisfac
tion of the court that the right thus acquired is being interfered with by
trick, artifice, fraud, or falsehood by those who come in competition
with him in the sale of his product, a court of equity will by injunction
prevent such interference upon the ground that it constitutes unfair
and fraudulent competition in trade. The following cases clearly
establish the principle that if a manufacturer has adopted a new, pe
culiar and distinctive label, for the purpose of designating his goods,
and the evidence shows that he has used it-his goods being identified
by it-a court of equity will restrain another party from adopting and
using a similar label arranged so as to mislead purchasers who exercise
.ordinary care in the purchase of such articles.

In Morrison v. Case, 9 Blatch£. 548, Fed. Cas. No. 9,845, in speak
ing of the name and figure of a star employed in connection with
shirts, it was said:

"Though this device or mark is in part arbitrary and, to that extent, would
bave no natural or necessary significance in that' connection with the article
manufactured, apart from its use in that connection, yet, by such use of the
plaintiffs' in connection with their manufacture and sale of these articles, it
bas become well known to the trade, and has come to be takpn by dealers as
a peculiar designation by which the plaintiffs' goods are distinguished in the
market. It is therefore, both in its character and use, when taken together.
a lawful trade-mark. It has long been employed by the plaintiffs, and well
understood, by dealers and the public, as designating such articles of their
manufacture."

In Anheuser-Busch Brewing Ass'n v. Clarke (C. C.) 26 Fed. 410,
it was said in reference to a red diagonal band or label used upon a
bottle of beer:

"The general rule of law applicable to this case is that, if a manufacturer
bas applied a peculiar and distinctive label to designate his goods, and has
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so used it that his goods are identified by it, a court of wuity will restrain
another party from adopting and using one so similar that its use is likely
to lead to confusion by purchasers exercising the ordinary degree of caution
which purchasers are in the habit of exercising with respect to such goods.
McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828. The eOl1lplainant's affidavits
show that the complainant was the. first to use for bottled beer a label with a
diagonal red band, with the name of the kind of beer appe"ring in white let
ters on the red band, and that he had been habitually using this label for two
years. 'rhe label is very noticeable and distinctive; one by reason of the diag'
onal red band. The result of the effect upon the eye from seeing a number
of bottles is that it is a beer labeled with a diagonal red band, and the more
frequently one sees it the more this one effect is deepened. It does appear
altogether probable that a consumer who has been accustomed to getting
bottles labeled with complainant's label would more and more rely on the diagu
nal red band as its distinctive mark, and would be likely to accept the respond
ent's beer with his diagonal label on it as supplying what he was in the habit
of getting. There is nothing in the differences in the labels calculated to
counteract this; and, I think, it is a strong case of a similarity likely to de
ceive."

In Hires Co. v. Consumers Co., 100 Fed. 809,41 C. C. A. 7'1, where
the defendant had first adopted, advertised, and used for root beer
a certain form of bottle, it was said:

"It was proven that the complainant's root beer was principally known to
and recognized by consumers from the peculiar form of bottle. It was this
distinguishing feature which caught the eye, and abiUed prominently in the
memory. Indeed, the court below declared in its opinion that the changes
made by the defendant In its label tended to deceive, 'when taken in cannel"
tion with the shape of the bottle,' thus clearly recognizing the fact that the
form of the bottle employed was an effective factor in the deception practiced:'

In case of Elg'in National Watch Co. v. Illinois Watch Co., 179 U.
S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365, where the controversy was over
the word "Elgin" as a trade-mark, it was held incapable of protection
as a trade-mark, but the court declared:

"But when an alleged trade-mark is not in itself a good trade-mark, yet
the use of the word has come to denote the particular manufacturer or vendor,
relief against unfair competition or perfidious dealing will be awarded by re
quiring the use of the word by another to be confined to its primary sense
by such limitations as will prevent misapprehension on the question of origin.
In the latter class of cases such circumstances must be made out as will
show wrongful intent in fact, or justify that inference from the inevitable
consequences of the act complained of. Lawrence Manufacturing Co. v. Ten
nessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 396. 34 L. Ed. 997; Coats v. Mer
rick Thread Co., 149 U. S. 562, 13 Sup. Ot. 9G6, 37 L. Ed. 847; Singer Mfg.
00. v. June Mfg. Co., 163 U; S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118."

In Walter Baker & Co. v. Puritan Pure Food Co. (C. C.) 139 Fed.
680, it is said:

"Evidence has been introduced to show that complainant has constantly used
its trade-mark or emblem since about 1875, and at enormous expense has thus
advertised its produet in the leading newspapers and periodicals published
throughout the United States and Canada. As a natural result thereof, com
l)lainant's appropriation, not only attracted the attention of the public general
ly, but was the means of identification of its chocolates and cocoa by the con
sumer. That such chocolate and cocoa is frequently purchased and designat
ed hy the buyers as 'the cocoa with the picture of the woman .01' girl,' or 'the
chocolate with the pieture of the lady,' is abundantly established by the evi
dence. Hence, it cannot be successfully controverted that complainant's choco
late and coc'Oa, irrespedive of the words '\YalterBaker & Co.' printed upon
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the labels, became and were distinctly known and identified by its trade-mark.
'L'he full enjoyment of such reputation and means of identification by complain
ant is unmistakably entitled to protection. The fact that its product is also
known or identified by the name of 'Baker,' or "Walter Baker's Chocolate or
Cocoa,' is not material. The purchaser is entitled to receive the commodity
which ht desires and intends to buy, although other persons may know it by
different marks of identification or accessories."

In the case of Johnson v. Seabury & Johnson (N. J. Ch.) 61 Atl.
5, it is said:

"EveQJ case of this class must be dealt with according to the facts in each,
having in mind the rights of the public as well as tho:;e of the parties. In
the case under consideration the complainant, by conspicuous and continued
use of, and by extensively advertising its goods under, the red cross symbol,
so impressed the public that it came to rely upon the red cross as indicating
complainant's goods, and to look upon the red cross symbol as an indicia of
origin; and from this grew the habit of the consumer, when desiring complain
ant's goods, to call for 'Red Cross Cotton,' as in a similar manner was sup
plied the word 'Angostura' in Seigert v. Finlater, 7 Ch. Div. 801, so tlmt, by
the act of the public these words became the usual designation of the artiele,
which the court will protect. Levy v. Waitt, 61 l<'ed. 1008, 1011, 10 C. C. A.
227, 25 L. R. A. 190."

The Schnapps brand is not claimed by complainant to be a trade
mark, nevertheless complainant is entitled to protection against any
imitative device or style of dress which enables the substitution of
another's product.

In the case of Shaver v. Heller & Merz Co., 108 Fed. 825, 48 C. C.
A. 48, ti5 L. R. A. 878 (Circuit Court of Appeals, Eighth C:rcuit),
Judge Sanborn, who delivered the opinion of the court, in discussing
this proposit:on, among other things, said:

"Another proposition of coum;el for the appellauts is that the appellee has,
and can han', no propriptary interest in the word '.\IllNiean,' or in its exclu
sive use; aud thercfore it is entitled to no injunction to restrain its use by an
other. But an ownership, and an interest in the means by which a fraud or
wrong is about to be committed are not es~ential to the maintenance of a suit
to enjoin its perpetrntion. A title to the property about to be injnred is suf
ficient. One gathers the seeds of pernicious weeds, and threatpns to sow them
on the field of his neighbor. The latter has no proprietary interest in the
seerls; but he owns the field, and the crop it is producing, an these facts are
sufficient to warrant any court in granting him summary relief by injunctioJl
against the threatened injury. The appellants scatter throughout the lanrl
for the purpose of deceiving the public and diverting to themselves the trade,
cnstom. and the good will of the appellee. words and names which convey false
statements that the goods they are selling were malle by the 1Iel:pr & :\lerz
Company. That company has IlO property in the words or in tile means by
whleh this fraud is committed, but it OWIlS the good will-the eustom-whicl!
the false and fraudulent use of these words and names injures and destroys:
and its proprietary interest in thiH good will is mnple to warrant tIll' court in
enjoining its destruction by the fraud. Tile contcntion of counsel for the ap
pellants here is a confusion of the basis of two classes of sui ls-tllOse for in
fringements of trade-marks, and those for unfair competition in trade. Suit-;
of the former class rest on the ownership of the tra<le-marks. Suits of the Int·
tel' cluss are founded upon the damage to the trade of tlIe COllljllainants by
the fraudulent passing of the goods of OJle manufacturer for tlwH' of allothpl·.
In the former, title to the trarle-marks is il)(lispen~ahle to a gooll UlUse of ae··
tion: in the latter, no proprietary illterpst in the w()J'(ls, nanles, or means b.v
which the fraud is perpetrated is requisite to maintain a suit to enjoin it. It
is sufficient that the complainant is entitled to the custom--the good wiIl-of
a business, and that this good wiII is injured, or is about to be injured, by the
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palming off of the goods of another. as his. Lee v. Haley, 5 Gh. App. 155;
.I!"'lour Mills Go. v. Eagle, 86 Fed. 608, 30 G. G. A. 386, 41 L. R. A. 162; Coats
v. Thread Go., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; Singer :Mfg. Co.
v. June Mfg. Go., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118."

In Reddaway v. Banham, 13 R P. C. 218, a suit was instituted for
the purpose of securing protection for the words "Camel Hair" which
were used as the name of belting which constituted about 60 per cent.
of camel hair. The evidence in that case showed that the words
"camel hair" had by long use by the complainant acquired a secondary
meaning and to signify his goods; The court, in discussing this prop
osition, said:

"I think the fallacy lies in overlooking the fact that a word may acquire in
a trade a secondary signification diff~ring from its primary one, and that
if it is used, to persons in the trade who will understand it, and be known
and intended to understand it in its secondary sense, it will none the less be
a falsehood because in its primary sense it may be true."

And, in discussing the doctrine of unfair competition in trade, the
court said:

"I have often endeavored what I am going to express now (and probably
I have said it in the same words, because it is very difficult to find other
words in which to express it), that is, that no man is entitled to represent
his goods as being the goods of another man; and no man is permitted to use
any mark, sign or symbol, device or other means, whereby, without making
It direct false representation of himself to a purchaser who purchases from
him, he enables such purchlt~er to tell a lie, or to make a false representa
tion to somebody else who is the ultimate customer."

In the case of Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. 966,
:17 L. Ed. 847, it is said:

"There can be no question of the soundness of the plaintiffs' proposition that,
irrespective of the technical question of trade-mark, the defendants have no
right to dress their goods up in such manner as to deceive an intending pur
chaser, and induce him to believe that he is buying those of the plaintiffs.
ltivals manufacturers may lawfully compete for the patronage of the public
in the quality and price of their goods, in the beauty and tastefulness of their
inclosing packages, in the extent of their advertising, and in the employment
of a~ents, but they have no right, by imitative dt~vices, to beguile the public
iuto buying their wares under the impression they are bu;ying those of their
riYals."

Counsel for defendant cite the case of Coats v. Thread Co., 149 U.
S. 562, 13 Sup. Ct. 9G6, 37 L. Ed. 847, in support of their contention,
but a careful reading of the same shows that, instead of sustaining the
views urged by the defendant, it rather tends to support the theory up
on which this suit was instituted. Counsel for defendant also rely
upon the case of Centaur Co. v. Marshall, 97 Fed. 791,38 C. C. A. 419,
the court said:

"The intention on the part of an alleged infringer to induce pnrchasers
through the use of simulated trade-mark or dress, to buy his goods under the
IJeIief that they are another, furnishes 110 ground for relief, unless the similar
ity between the two trade-marks is of character to convey a false impres
sion to the public mind, .. .. .. and to mislead and deceive the ordinary
purchaser."

In that case it was held that, while there were elements in both
labels that were common, yet inasmuch as there were many distinguish-
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ing elements, and each manufacturer put its name on the labels, so that
anyone who desired to look and see could do so, that was sufficient.
Relief was denied. It necessarily follows from the quotation in the case,
supra, if the labels had been without distinguishing features save the
name employed, a different conclusion would have been reached by the
court. In the case at bar the defendant adopted and used a similatec!
trade-mark or dress which was calculated to convey a false impression
to the public mind, "and to mislead and deceive an ordinary purchaser."

Again, in the case of Heide v. Wallace & Co. (C. C.) 129 FecI. 649,
and Id., 135 Fed. 346, 68 C. C. A. 16, relied upon by counsel for de
fendants. In the former case, it is said:

"This device stamping or embossing the monogram has been employed for
the purpose of marking their goods by others in the same trade, including the
defendants, fullJ'- as long, if not longer, than the complainant."

The language used by the court in the above paragraph is sufficient
to distinguish that case from the one at bar. The evidence in that
case clearly shows that the device employed in marking the goods by
others than the complainant had been in use by them as long, if not
longer, than the complainant. Complainant was, therefore, met at
the threshold of the proceeding with an insuperable barrier which he
could never overcome in a suit of this character.

Again, referring to the diamond form and lettering, the court said:
"Furthermore, exeept as these so-ealled pastilles are sold in bulk, neither

the form nor the lettering is brought to the attention of purchasers ulltil aftp]'
they have bought them; and while both, no doubt, even so, might aid in all in
tended deception, it has to be initially induced and practically acr,omplishc(l
by the outside of the package, as addressed to the eye of the customer, which
is thus controlling."

This is sufficient to differentiate that case from the one at bar.
In the case now under consideration, the tag on the plug of to

bacco may be seen when the purchase is made, and before the pur
~haser asks for the article. The court, in continuing the discussion,
among other things, said:

"The case. in this view, is brought down to the use by the defendants of the
words 'Liquorice Pastilles,' and the manner they have taken to dress theil'
packages."

From this quotation, it appears that the words "Liquorice Pastilles"
are descriptive and in common use, and hence no right exclusive or
otherwise obtainable therein; and t~e court, in conclusion, saiel:

"In the face of this demonstration, it cannot be successfully contended that
the term 'Liquorice Pastille,' which has been in such long and familiar use,
is distinetive of the plaintiff's manufacture."

The court also said:
"It is only when he adds his name and trade-mark that we haye anythi{]~

that is, and these the defendants in no way imitate. ",either do they the
style or coloring with which he dresses out his package. '.rhis is in miXed red
and blue, set off in gilt, with the diamond trade-mark prominently displayed;
while the defendant's package is predominantly yellow, with an entirely dif
ferent style of lettering in red. shaded with white on a black baekground.
with their name wrItten below."
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These statements taken from the opinion in that case fully dif
ferentiate it from the case at bar, leaving the proposition upon which
plaintiff relies for relief in this instance, not only unaffected, but to a
certain extent sustained, thereby; the theory in that case being that
the shape and size of the boxes were common to the trade, and not
susceptible of a monopoly. It was also held that the boxes not being
the same in coloring and marking, it was not likely that a customer of
ordinary intelligence would be misled or deceived thereby.

In the opinion of the Court of Appeals, where this case was heard,
the court, among other things, said:

"There is nothing whatever to suggest an attempt to catch the unwary pur
chaser and inveigle him into taking the one when he was seeking the other.
nor could the most careless be deceived, except he was in reality unconcerned
as to which he got."

The inference to be drawn from the opinion in that case is that, if
the colors of the boxes labeled by defendant had been similar to those
of complainant, the complainant would have been entitled to relief.
The use of distinctive colors, together with the arrangement upon the
exterior of the boxes, and the use of the respective manufacturers'
names, were deemed insufficient by the court to justify the relief sought,
upon the theory that the name "Pastille," and size of the packages were
old and known to the trade, and the use of the same was a right that
was common to all persons engaged in the mercantile business. How
different are the facts in the case at bar. Here, we have a tag which
has been adopted and used by the comp1ainaflt consisting of a peculiar
background, the use of the word "Schnapps" on slanting letters, and the
tag being rhomboid in shape. This tag, as stated, has been extensively
advertised throughout the country, and, as a result of which, has be
come identified with the particular grade of tobacco sold by complain
ant, and has been used by the public to such an extent that such brand
has estabEshed a reputation by virtue of the means thus employed to
identify and advertise the same. The evidence shows conclusively
that the R. J. Reynolds Tobacco Company conceived the idea of plac
ing upon the market a certain grade of tobacco stamped with the word
"Schnapps" as a means of identifying and advertising the same. It
appears that about $1,000,000 have been expended by this company in
advertising this particular product; as a result of which, it has
become well known and identified as a particular brand of chewing
tobacco.

·While the elements taken as "- whole constitute entirely new and
distinct features unknown to the trade prior to the adoption of this
particular brand, at the same time, the different elements thus com
bined, when considered separate and distinct the one from the other,
do not constitute an element new and unknown to the trade. There
fore, it is the result of the combination, letterpress, background, color,
size and form of tag which give to the label of complainant features
that are separate, new, and distinctive and which were unknown to
the trade at the time of its adoption. The principle invoked by com
plainant is well defined, and is governed by a long line of decisions
intended to secure fair and impartial dealings, among those who may
seek to place their goods, wares, and merchandise on the market.



R. J. REYNOLDS TOBACCO CO. V. ALLEN BROS. TOBACCO CO. 833

The evidence of Tom Morton, reading at Memphis, Tenn., is, that
while he was engaged in selling the product of the defendant that
the brand of Traveller was adopted solely with the view of enabling
the defendant to find a ready market for this kind of tobacco which the
defendant at that time was'exceedingly anxious to introduce as a new
brand of tobacco. The testimony of this witness shows that it wa"
agreed that a tag should be used of the same s:ze, color of kckground,
type, and pecuI:ar slant of letters as that of Schnapps brand, the only
difference being that the word "Traveller" instead of "Schnapps"
was to be used on the new brand.

The question involved in this controversy, not only affected the
rights of the parties, but the public also. The public, as well as in
dividuals, is entitled to protection from those, who by unfair means
and methods seek to palm off an article which is not what it is repre
sented to be. The evidence shows conclusivelv that the brand known
as "Traveller" is an inferior grade of tobacco, sold at wholesale, at
a much less price per pound than the Schnapps brand. The adoption
of the Traveller brand enabled the defendant to secure an undue ad
vantage over the Schnapps brand in that it was enabled to offer to
unscrupulous dealers a cheaper grade of tobacco which was to all
appearances of the same grade as Schnapps, labeled with a tag so
similar thereto as to deceive the public into purchasing the same, be
lieving it to be the genuine Schnapps brand of tob:tcco. The cheap
ness of the grade, and the similarity of the brand both as to shape.
size, and lettering, made it possible for the defendant by these means
to engage in unfair and fraudulent competition by which it could ulti
mately drive its competitor out of the market. The adoption of this
peculiar device by the defendant enabled it to offer a persuasive ar
gument to the retail dealer by pointing out to him the fact that here
was a brand of tobacco; the plug of which was of the exact shape.
size, and color, as that of the Schnapps brand, and that the brand
thereon similar in shape, size, color of background, and lettering, and
which could be placed upon the market at a cheaper price than the
Schnapps brand, and in this way supplanting the Schnapps brand
by selling what appeared to be the same tobacco at a much cheaper
price.

It is insisted by complainant that most of this brand of tobacco was
consumed in communities where ignorant white and colored persons,
who, being unable to read, relied solely on the general appearance
of the brand and size of the plug; but the court is of opinion that
this is really not the true test, and does not deem it necessary if such
were so, to make the application in this instance, in view of the fact
that the similaritv of the brands are such that the Traveller brand is
calculated to deceive anyone of ordinary intelligence who might de
sire to purchase the Schnapps brand. By placing plugs of the Schnapps
and Traveller brands of tobacco along side each other in a storeroom
with such light as stores usually have, at a distance of six or eight
feet (the distance usually intervening between the place where tobacco
is placed on the shelves, and the position occupied by customers),
and without a magnifying glass, it would be a physical impossibility
for an expert reader to distinguish the one from the other.

151 F.-53
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We know ,by observation that the average purchaser of tobacco
rarely ever takes time to examine the brand on tobacco before remov
ing the same. The rush incident to the great amount of business that
is now being transacted throughout the country renders it quite im
possible for the average man to take time to closely scrutinize the
brands which may be attached to a particular piece of tobacco which
he may purchase. Therefore, the public has come to rely mainly upon
the well-established brands for almost every article purchased, and
is entitled to receive the same free from deception and fraud. Common
honesty, public policy, and every consideration of fair dealing, demand
that the public should be protected in this respect. This peculiar
brand of tobacco, having been so throughly advertised by all manner
of devices, through the public press, bill posters, and cards, has become
so thoroughly identified as the product of the R. J. Reynolds Tobacco
Company that one who desires to purchase this particular product relies
exclusively on the first impression he gains when looking at a caddy of
plug tobacco, and does not stop to critically examine the same in
order to ascertain whether or not a fraud is being practiced upon him.

That the means employed by the defendant are such as to mislead
those who may desire to purchase the Schnapps brand of tobacco can
not be doubted; and it being further shown that the public has been
misled by the means thus employed, and inasmuch as it appears from
the evidence that the Traveller brand was adopted with the intent of
entering into unfair and fraudulent competition with the complainant,
the relief demanded will be granted.

-----------
In re CHARGE TO GRAKD JURY. '

(DIstrict Court, E. D. Georgia. February 7, 1901.)
1. COM~fERCE-HEGULATION BY CONGRESS-INTERSTATE CmnIEl\CE DEFINED.

"Intcrstate COllJlllCrCe" comprehends Intercourse for the purposes of
trade In any and all of its forms, including transportation, purcbase, sale,
and exchange of commodities between tbe cltizcns of difl'erent states;
Ilnd If any commercial traIl~action reacbes an entirety In two or more
states, and if the parties dealing with reference to tbat transaction deal
from different states, tben tbe whole transaction Is a part of tbe in
terstate commerce of the United States, and subject to regulation by
Congress under tbe Constitution.

[l~d. Note.-For cases In point, see Cent. DIg. vol. 10, Commeree. *§ 1-5.]
2. MONOPOLIEs-COMBINATIONS IN HESTRAINT OF INTERSTATE CO~nfEnoE.

The essentials of a contract or combination or conspiracy in restraInt
of trade or commerce among tbe several states or to monopolize any part
of such trade or commerce, inhibited by tbe Sherman Anti-Trust Law
of July 2, 1890, c. 647, 26 Stat. 209 CU. S. Comp. St. 1901, p. 3200], dls
CURRed in a cbarge to a grand jury.

rEd. Note.-For cases In point, see Cent. Dig. vol. 35, Monopolies, §§
8-14.]

Alexander Akerman, Asst. Dist. Atty., for the United States.
Samuel B. Adams, George vV. Owens, and Walter G. Charlton,

for defendants.

SPEER, District Judge. Gentlemen of the Grand Jury: I am
informed by the district attorney that the most important matter for
your consideration at this term is an alleged violation of what is known
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as the "Anti-Trust Law." These laws in the United States are but
the evolution of the ancient laws of our law-loving race against those
monopolies which oppress the people. Monopolies are equally ob
noxious to the philosophy of Thomas Jefferson and of Sir Edward
Coke. The shibboleth of the former, "equal rights to all and special
privileges to none," is often heard. The latter, some 350 years ago,
denounced them in a definition, which may be well considered by
modern jurists and modern juries. Said that great English lawyer:

"A monopoly is an institution or allowance to any person or persons, bodles
politic or incorporate, of or for the sole lJUyin~, selling, making, workIng, or
using anything, whereby any person or persons, bouips politic or corporate,
are sought to be constrained of any freeuom or liberty that tlleY had before,
or hindered in their lawful trade."

A more modern definition of a trust declares it to be "any compact
between two or more persons or corporations, affecting any article or
commodity of which the public must have a constant supply, the intent
and direct tendency of such an arrangement being the creation of a
scarcity or the enhancement of the price."

The efforts of the people of this country to protect themselves
against the inj mious results of such trusts and combinations have
lasted now for many years. This is true of constitutional as of statu
tory law. Modern state Constitutions of Illinois, Arkansas, California,
Colorado, Georgia, Massachusetts, 1\ebraska, Pennsylvania, Texas,
and \Vest Virginia have provisions on the general subject. These pro
visions are usually held to be merely declaratory of the common law:
that is, the law o"f our forefathers 'which has come down to us from
"the time whereof the memory of man runneth not to the contrary."
:Ylonopolies first began in a large way to betray their injustice to
the masses of the people in the reign of Queen Eliiabeth. From
the historian Hume we learn that her active reign had given occasion
for distinguished services on the part of many of her subjects. Her
revenues did not permit her to adequately compensate them. She
therefore granted her servants and courtiers the privileges or patents
of certain monopolies. These they sold to others, who were thereby
enabled to raise commodities to what price they pleased, and to put
"invincible restraints upon all commerce, industry, and emulation in
the arts." "It is astonishing to consider," said the historian, "the
number and importance of those commodities which were thus as
signed over to patentees. Currants, salt, iron, powder, cards, calf
skins, fells, pouldavies, ox-shin bones, train oil, lists of cloth, potashes,
anise seeds, vinegar, seacoals, steel, aqua vit<e, brushes, pots, bottles,
saltpeter, lead, accidences, rudiments of grammar, oil, calamine stone,
oil of blubber, glasses, paper, starch, tin, sulphur, the silicate of zinc,
new drapery, dried pilchards, transportation or iron ordnance, of beer,
of horn, of leather, importation of Spanish wool, of Irish yarn: these
are but a part of the commodities which had been appropriated to
monopolists. 'When this list was read in the House, a member cried,
'Is not bread in the number?' 'Bread?' said everyone with astonish
ment. 'Yes, I assure you,' replied he. 'If affairs go on at this rate,
we shall have bread reduced to a monopoly before next Parliament.' "
Had this earnest parliamentarian lived in the present day, he would
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have heard much talk of what are termed the "biscuit trust," the
"beef trust," the "sugar trust," and perhaps other trusts, which deal
with nutritious commodities essential to the health and indeed to the
existence, of mankind.

Those monopolists of Elizabeth's time were so exorbitant in their
demands that in some places they raised the price of salt from 16
pence a bushel to 14 or 15 shilling·s. Such high profits naturally
begat intruders upon their commerce, and, in order to secure them
selves against encroachments, the patentees were armed with high
and arbitrary powers from the council, by which they were enabled
to oppress the people at pleasure, and to exact money from such as
they thought proper to accuse of interfering with their patent. And,
while all domestic intercourse was thus restrained, lest any scope
should remain for industry, almost every species of foreign commerce
was confined to exclusive companies, who bought and sold at any
price that they themselves thought proper to offer or exact. It was
inevitable that such special privileges should provoke vigorous protest
from the representatives of the people in Parliament. Accordingly a
bill was proposed by Mr. Lawrence Hyde, entitled "An act for the
explanation of the common law in certain cases of letters patent."
The term "patent," it must be understood, was there significant of a
grant for a monopoly, and did not have the modern signification.
Francis Bacon, who afterwards became Lord Verulam and Viscount
St. Albans, and not Lord Bacon, as he is generally called, whom Pope
declared "the wisest, brightest, meanest, of mankind," made haste to
exclaim:

"As to the prerogative royal of the prince, for my own part, 1 ever allowed
of it; and it is such as I hope will never be discussed. The Queen, as she is
our sovereign. hath both an enlarging and restraining power. * * * With
regard to 1ll0nolJolics and such like cases, the case hath ever been to humble
ourselves unto her majpsty, and by petition desire to have our grievances
remedied, especially wben the remedy toucbed her so nigh in point of pre
rogative. 1 say, and I say it again, that we ought not to deal, to judge, or
meddle with her majesty's prerogative. I wisb, tberefore. every lllan to be
careful of this business."

Others spoke warily on the same line, for the imperious character
of good Queen Bess was well known. Some men of high courage
spoke plainly. Mr. Montague said:

"'l'be matter is good and honest, and I like this manner of proceeding b\'
hill well enough in this matter. 'l'he grienlllces are great, and I would note
(Jllly unto you thus much, that the last Parliament we proceeded by way of
petition, which had no successful effect."

Mr. Francis More said:
"1 know the Queen's prerogative is a thing curious to be dealt withal; yet

all grievances are not comparable. I cannot utter with my tongue, or con
ceive with my heart, the great grievances that the town and country, for whieh
I serve, suffereth by some of these monopolies. It bringeth the general prof
it into a private hand, and the end of all this Is beggary and bondage to tIle
SUbjects. 'Ve have a law for the true and faithful eurryin~ of leather. There
is a patent sets all at liberty, notwithstanding that statute. And to what
purpose is it to do nnything by act of Pnrlianw11t, wl\(>11 the Queen will un
do the same by her prerogative? Out of the spirit of humiliation, Mr. Spenker,
I do speak it, there is no act of hers that has been Or is more derogatory to
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her own majesty, more odious to the subjed, more dangerous to the com
monwealth, than the granting of these monopolies."

Mr. Martin, with even higher spirit, declared:
"I do speak for a town that grieves and pines, for a country that groan

eth and languisheth, under the burden of monstrous and unconscionable sub
stitutes to the monopolitans of starch, tin, cloth, oil, vinegar, salt and I
know not what; nay, what not!

"'l'he principalest commodities, both of my town and country, are engrossed
Into the hands of these blood-suckers of the commonwealth. If a body, MI'.
Speaker, being left blood, be left still languishing without any remedy, how
can the good estate of that body still remain? Such is the state of my town
and country; the traffic is taken away, the imvanl and private commodities
are taken away, and dare not be used without the license of these mOIlopo!i
tans. If these blood-suckers be still let alone to suck up the best and prin
cipalest commodities which the earth there hath given us, what will become
of us, from whom the fruits of our own soil and the commodities of our own
labor, which, with the sweat of our brows, even up to the knees in mire and
dirt, we have labored for, shall be taken by warrant of supreme authority,
which the poor subject dare not gainsay,"

Notwithstanding the objurgations of her subjects, Elizabeth, by
wheedling and cajoling them in a manner not altogether unfeminine,
succeeded in maintaining the monopolies in behalf of her favorites,
and at the expense of her people. It was not until the reign of her
successor, James I, that relief to the people was afforded. In the first
Parliament of this King, a Committee of Grievances was appointed,
of which Sir Edward Coke was the chairman, and it is doubtless as
cribable to the labors of this great lawyer that the English statute was
enacted, which to this day stands in all its original vigor among the
laws of England. Of this act against monopolies our own anti-trust
law is intended to be the equivalent, as affecting all matters to which
the legislative and judicial power of the united States may extend.
The heart of man to-day is much the same as in the days of Elizabeth
and James. The greed and avarice of the powerful sometimes take
little thought of the losses they entail on others not so powerful. Not
only do such combinations tend to destroy all healthy rivalry and
competition among those who purchase or sell the products of the
people, but they sometimes little reck the miseries and destitution in
flicted on the producers themselves, the stories of whose lives are often
told in the short and simple annals of the poor.

Like the Parliament of England, the Congress of the United States
has enacted the present laws prohibiting modern combinations in re
straint of trade. These are not the result of patents granted by a
partial monarch, but they are the outgrowth of far-reaching schemes,
planning combinations to seize a suitable occasion to oppress by un
lawful compacts the many for the aggrandizement and enrichment
of the few. The law finds its authority in the power of Congress
granted by the Constitution to regulate commerce with foreign na
tions and among the several states. "The power to regulate," said
Mr. Justice Harlan, in his dissenting opinion, in United States v.
E. C. Knight Company, 156 U. S. 20, 15 Sup. Ct. 249, 39 L. Ed. 325,
"is the power to prescribe the rule by which the subject regulated
is to be governed. It is one that must be exercised, 'whenever neces
sary, through the territorial limits of the several states. The power
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to make these regulations 'is complete in itself, may be exercised to
its utmost extent, and acknowledges no limitations other than are pre
scribed in the Constitution.' It is plenary because vested in Congress
'as absolutely as it would be in a single government having in its con
stitution the' same restrictions on the exercise of the power as are
found in the Constitution of the United States.'''

It may be exercised, said Chief Justice Marshall, in Gibbons v. Og
den, 9 Wheat. (U. S.) 1, 6 L. Ed. 23, "whenever the subject exists."
Said Mr. Justice Johnson in the same case:

"The power to regulate commerce carries with it the whole subject, leav
ing nothing for the state to act upon, and, if there was anyone object riding
over every other in the adoption of the Constitution, it was to keep commer
cial intercourse among the states free from all invidious and partial re
straints. In all commercial regulations we are one and the same people."

In Robbins v. Shelby Taxing District, 120 U. S. 489, 7 Sup. Ct. 592,
30 L. Ed. 694, Mr. Justice Bradley declared that the United States
are but one country, and are and must be subject to one system of
regulations in respect to interstate commerce.

In this connection we may well inquire, what is commerce? '/lie
are answered in the lucid phraseology of Chief Justice Marshall:

"Commerce, undoubtedly, is traffic, but it is something more: it is inter
course. It does not embrace the completely interior traffic of the respective
states-that 'which is carried on between man and man in a state, or between
different parts of the same state, and which does not extend to or affect other
states'--but it does embrace 'every species of commercial intercourse' be
tween the United States and foreign nations and among the states, and there
fore it includes such traffic or trade, buying, selling, and interchange of com
modities as directly affects or necessarily involves the interests of the peo
ple of the lJnited States. '''Commerce'' as the word is used in the Constitu
tion, is a lmit,' and 'cannot stop at the external boundary line of each state,
but may be introduced into the interior.' 'I'he genius and character of the
whole government seems to be that its action js to be applied to all the ex
ternal concerns of the nation, and to those internal concerns which affect
the states generally."

This was the language of the great Chief Justice in the famous case
of Gibbons v. Ogden. It is further defined in the county of Mobile
v. Kimball, 102 U. S. 691, 26 L. Ed. 238:

"Commerce with foreign countries and among the states, strictly considered.
consists in intercourse and traffic, including, in these terms, navigation and
the transportation and transit of persons and propert~·, as well as the pur
chase, sale, and exchange of commodities."

This expression was adopted anew in Gloucester Ferry Company
v. Pennsylvania, 114 U. S. 1%, 5 Sup. Ct. 826, 29 L. Ed. 158. It
follows that interstate commerce does not, therefore, exist in trans
portation merely. "It includes the purchase and sale of articles
that are intended to be transported from one state to another-every
species of commercial intercourse among the states and with foreign
nations."

A more recent definition is that of Judge Hough of the Southern
District of New York in the very recent case of the United States of
America against the McAndrews & Forbes Company et al., known
as the "Licorice P~ste Case." "'Commerce,' in it? simplest significa
tion, means the exchange of goods, but with the advancing complexity
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of civilization it is now certainly significant, not only of exchange,
but of the buying and selling of commodities, and especially of the
exchange of merchandise on a large scale. It may be said to be
trade, traffic, or exchange between different places and communities.
\Vebster's Dictionary, quoted in State v. Indiana, &c., Co., 133 Ind.
69, 32 N. E. 817, 18 L. R. A. 502." So that nowadays, and in the
sense in which the word is used in the statement of the law which I
shall presently read you, its import or meaning comprehends inter
course for the purposes of trade in all its forms. Welton v. Mis
souri, 91 U. S. 275,23 L. Erl. 347. And interstate commerce, there
fore, comprehends intercourse for the purposes of trade in any and all
of its forms, including transportation, purchase, sale, and exchange
of commodities between the citizens of different states. Hopkins v.
United States, Iil U. S. 578, 19 Sup. Ct. 40, 43 L. Ed. 290. There
fore, if any commercial transaction reaches an entirety in two or more
states, and if the parties dealing with reference to that transaction
deal from different states, then the whole transaction is a part of the
interstate commerce of the United States. United States v. Swift (c.
C.) 122 Fed. 529.

Now what is the law which Congress has enacted for the purpose
of protecting this commerce thus defined from the injurious operations
of illegal and unlawful combinations in restraint of it? 'vVe find that
Congress passed the act approved July 2, 1890, entitled "An act to
protect trade and commerce against unlawful restraints and monop
olies," commonly known as the "Sherman Anti-Trust Law," the parts
of which, important for our consideration here, are as follows:

"Section 1. Every contract or combination in the form of a trust or other
wise, or conspiracy in restraint of trade or commerce among the several states,
or with foreign nations, is herehy declared to be illegal. },very person wilo
shall make any such contract or engage in any such combination or c-ollspiracy
f;hall be deemed guilt3' of a misdemeanor and any conviction thereof shall be
punished by fine not exceeding 65,000, or by imprisonment not exceeding one
3"ear, or by both said pUllisllll1ents in tile discretion of tile eourt.

"Sec. 2. Every person who shall monopolize or attempt to monopolize, or
combine or conspire to monopolize any part of the trade or commerce among
the several states or with foreign nations, shall he deemed guilty of a mis
demeanor, and allY conviction thereof shall be punished by fine not ('xc-eeding
$5,000 or hy imprisonment not exc-ceding one year, or by hath said punish
ments in the discretion of the court."

Ad July 2, 1890, e. (;47, 2G Stat. 209 [D. S. Compo St. H10l, p. iJ200].

The first efficient case in which a full analysis of the law was given
by the Supreme Court of the United States was that of United States
v. Freight Association, 166 U. S. 323, 17 Sup. Ct. 510, 41 L. Ed. 1007.
This is properly called the "Trans-Missouri Case." It was there
held that the prohibitory provisions of the act of July 2, 1890, namely
the "Anti-Trust Act," applied to all contracts in restraint of interstate
and foreign trade or commerce, without exception or limitation, and
are not confined to those in which the restraint is unreasonable. It
was also held that, in order to maintain its case, "the government is
not obliged to show that the agreement in question was entered into
for the purpose of restraining trade or commerce, if such restraint is
its necessary effect." A comprehensive view of the law may be found
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in the latter case, in the language of Mr. Justice Peckham, to which
I invoke your special attention:

"It is wholly different, however, when such changes are effected by com
binations of capital, whose purpose in combining is to control the produc
tion or manufacture of any particular article in the market, and by such con
trol dictate the priee at which the article shall be sold, the effect being to
drive out of business all the small dealers in the commodity, and to render
the public subject to the decision of the combination as to what price shall
be Vaid for the article. In this light it is not material that the price of an
artiele may be lowered.

"it is in the power of the combination to raise it, and the result in any event
is unfortunate for the country by depriVing it of the services of a large number
of small but independent dealers who were familiar with the business and
who had spent their lives in it, and who supported themselves and their
families from the small profits realized therein.

"Whether they be able to find other avenues to earn their livelihood is not
so material, because it is not for the real prosperity of any country that SUc1l
changes should OC('\1r which result in transferring an independent business
man, the head of his establishment, small though it might be, into a mere
servant or agent of a corporation for seIling the commodities which he once
manufaetured or dealt in, having no voice in shaping the business policy of
the company, and bound to obey orders issued by others. Nor is it for the
substantial interests of the country that anyone comnlOdity shouid be with
in the sole power and subject to the sole will of one powerful combination of
capital. Congress has, so far as its jurisdiction extends, prohibited all con
tracts or combinations in the form of trusts entered into for the purpose of
restraining trade and commerce. The results naturally flowing from a con
tract or combination in restraint of trade ()r commerce, when entered into
by a manufacturing or trading company such as ahove stated, while differing
somewhat from those which may follow a contract to keep up transportation
rates by railroads, are neverthelef,f, of the same natnre and kino, and the con
traets themselves 00 not so far differ in their nature that they may not all
be treated alike and be condemned in common."

The next important deliverance upon this subject may be found in
the case of United States v. Traffic Association, 171 U. S. 505, 19 Sup.
Ct. 25, 43 L. Ed. 259. There railroad companies formed themselves
into an association known as the "Joint Traffic Association." They
agreed that they should have jurisdiction over all competitive traffic,
with certain exceptions; that they were to fix rates, fares, and charges,
and from time to time change the same. No party to the agreement
was to be permitted to deviate from or change those rates, fares, or
charges, and its action in that respect was not to affect rates dis
approved, except to the extent of its interest therein over its own road.
They expressly agreed that they would not permit a violation of the in
terstate commerce act. They also agreed that the managers should co
operate with the Interstate Commerce Commission to secure stability
and uniformity in rates, fares, charges, etc. The managers were giv
en power to decide and enforce the course which should be pursued with
connecting companies, not parties to the agreement, which declined or
failed to observe the established rates. Assessments were made, and
the agreement was to continue for five years.

Notwithstanding the profuse assurances upon the part of these rail
road gentlemen that they would co-operate with the Interstate Com
merce Commission, the Supreme Court of the United States declared
their combination and agreement void. In this, as in the Trans
:Missouri Case, the greatest lawyers in the country were retained
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for the railroads. Mr. J. C. Carter argued for the Joint Traffic As
sociation, the renowned Edward J. Phelps for the New York Central
& Hudson River Railroad, and the Hon. George F. Edmunds, darum
et venerabile nomen, for the Pennsylvania Railroad Company. It is
perhaps safe to say that no greater and more experienced lawyers ever
appeared before an American court. The then Solicitor General ap
peared for the government. The court, after the most elaborate in
quiry and careful consideration, reaffirmed its conclusions in the Trans
Missouri Case.

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 240, 20
Sup. Ct. 96, 44 L. Ed. 136, this great statute against modern monopo
lies again came under review. There the ruling of the court below
was made by Circuit Judge Taft. The case involved a combination
to control the manufacture and sale and transportation of iron pipe.
Said Justice Peckham for the court:

"While no particular contract regarding the furnishing of pipe or the price
for which it was furnished was in the contemplation of the parties to the
combination at the time of its formation, yet it was their intention, as it was
the purpose of the combination, to direetly and by means of sueh eombina
tion inerease the priee for which all contracts for the delivery of pipe within
the territory above described should be made, and the latter result was to be
achieved by abolishing all competition between the parties to the eombina
tion. The direct and immediate result of the comlJination was therefore
necessarily a restraint upon interstate commerce in respect to articles manu
factured by any of the parties to it to be transported beyond the Rtate in
which they were made. The defendants, bv reason of the combination and
agreement, could only send their goods out' of the state in which they were
manufactured for sale awl delivery in another state upon the terms and pur
Ruant to the provisions of such combination."

The court held that this was a combination in restraint of trade,
and, to the extent to which interstate transactions were involved, the
judgment of the court below was affirmed. On the constitutional ques
tion the court held that Congress may enact such legislation as shall
declare void and prohibitive the provisions of any contract between in
dividuals or corporations where the natural and direct effect of such
contracts shall be, when carried out, directly, and not as a mere incident
to other and innocent purposes, to affect to any extent interstate or
foreign commerce. An association was formed in California by the
manufacturers and dealers in tiles, mantles, and grates. The dealers
agreed not to purchase material from manufacturers who were not
members of the association, and not to sell unset tile to nonmembers
for less than list prices, which Viere 50 per cent. higher than prices to
members, and all manufacturers who were residents of states other
than Califorllld agreed not to sell to anyone other than members. Vio
lations of the agreement rendered the member subject to forfeiture of
membership. Each member was required to carry $3,000 worth of
stock. \Vhether applicants were to be admitted was a matter for the
arbitrary decision of the association. A firm of dealers in tiles, mantels,
and grates in San Francisco who had not sought or been asked to
join the association, and did not carry $3,000 of its stock, brought an
action to recover damages under paragraph 7 of the anti-trust act of
July 2, 1890, namely, the act under consideration (26 Stat. 210 [U. S.
Compo St. 1901, p. 3202]). The court held that although the sales.
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of unset tiles were within the state of California, and although such
sales constituted a very small portion of the contract involved, the
agreement of the manufacturers without the state not to sell to any
one but members was part of a scheme which included the enhancement
of the price of the unset tile by the dealers within the state, and that
the whole matter was so bound together that the transactions within
the state were inseparable and became a part of a purpose which, when
carried out, was a combination in restraint of interstate trade or com
merce. They held furthermore that the association constituted and
amounted to an agreement or combination in restraint of trade within
the meaning of the act of July 2, 1890, and that the parties aggrieved
were entitled to recover threefold damages found by the jury.

In the case of Swift Co. v. United States, printed in 196 U. S. 375,
25 Sup. Ct. 276, 49 L. Ed. 518, and decided January 30, 1905, the
court gives its attention to combinations in restraint of trade among
the dealers in fresh meat throughout the United States. It is aimed
at what is called the "beef trust," and declares that a combination
of a dominant proportion of the dealers in fresh meat throughout the
United States not to bid against each other in the live stock markets
of the different states, to bid up prices for a few days in order to
induce shipments to the stockyards, to fix selling prices, and to that
end to restrict shipments of meat when necessary, to establish a uni
form rule of credit to dealers, and to keep a blacklist, to make uni
form and improper charges for cartage, to secure less than lawful
freight rates to the exclusion of competitors, with intent to monopoly.
is an illegal combination within the meaning and prohibition of the
act of July 2, 1890, and can be restrained and enjoined in an action
by the United States. The court goes further and holds that it does
not matter that the combination of this nature embraces a restraint
and monopoly of trade within a single state, if it also embraces and
is directed against commerce among the states. It, however, declar
oed that the effect upon interstate commerce is direct and not incidental.
It further holds that if a principal element of such a scheme were
lawful, and the participants are bound by a common intent as part of
the unlawful' scheme to monopolize interstate commerce, the balance
may make the parts unlawful. To illustrate, they hold that when
'Cattle are sent for sale from a place in one state, with the expectation
that they will end their transit, after purchase, in another, and when
in effect they do so, with only the interruption necessary to find a
purchaser at the stockyards, and when this is a typical, constantly re
curring course, it constitutes interstate commerce, and the purchase
of cattle is an incident of such commerce.

In the famous Northern Securities Co. Case, 193 U. S. 197, 24 Sup.
Ct. 436, 48 L. Ed. 679, the following facts were developed: A hold
ing corporation' was formed called the "Northern Securities Com~

pany." It becam:e the custodian of more than nine-tenths of the stock
of the Northern Pacific, and more than three-fourths of the stock of
the Great Northern. These were competitive lines. The stockholders
of the companies who delivered their stock received upon similar
conditions shares of stock in the holding corporation. The court held
that the constituent companies ceased under this arrangement to be
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in active competition for trade and commerce along their respective
lines, and became practically one powerful, consolidated corporation
by the name of the holding company, the principal, if not the sale, ob
ject of which was to carry out the purpose of the original combina
tion under which competition between the constituent companies would
cease. It was held to be an illegal combination in violation of the
anti-trust law, and that it was within the power of the Circuit Court to
enjoin the holding company from voting such stock and from ex
ercising any control whatever over the acts and control of the rail
road companies, and also to enjoin the railroad from paying any
dividends to the holding corporation on any of their stock held by it.
"If," said that renowned anel venerable American jurist, Mr. Justice
Harlan, ever insistent to protect the rights of those who cannot help
themselves, "the anti-trust law is held not to embrace a case such as
that now before us, the plain intention of the legislative branch of
the government would be defeated. If Congress has not by the words
used in the act described this and like cases, it would, we apprehend,
be impossible to find words that would describe them."

Cases of this general character have been and are of immense con
sequence to the American people. A large number of cases involving
these principles are pending elsewhere in the United States. The law
has been of force for 17 years. Its constitutionality has been settlell
in the great case of United States v. Joint Traffic Association, 171
U. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 259. A large number of cases
have been decided in which such combinations and trusts have been
restrained because in violation of the law.

A case of this sort is Swift Co. and Others v. United States, already
referred to. There a combination between individuals and corpora
tions engaged in the business of purchasing live stock, converting it
into fresh meat, and selling the products in interstate commerce,
whereby competition both in purchasing live stock and the sale of the
meat was suppressed, was declared unlawful by the Supreme Court
of the United States.

The same result happened in the case of General Paper Company
v. United States (U. S.) 26 Sup. Ct. 356, 50 L. Ed. 686; in United
States against the Nome Retail Grocers' Association, in far Alaska;
in the case of the United States against the Otis Elevator Company;
in the United States against the Federal Salt Company. An indict
ment was also had against the salt company. Under the penal clauses
of the law they were found guilty and sentenced to pay a fine of
$1,000. A great many similar cases are now pending in the various
states and territories. All these, and many others of equal or greater
interest, appear in the latest report of the Attorney General to the
Congress of the United States.

An illustration of the vital significance of this law may be found in
the case of Tift et al. v. Southern Railway Co. et al. (recently de
cided by this court) 138 Fed. 753. There, as in the Trans-Mis
souri Case, it was in effect held that a combination to control the
rates of a number of railroad companies, called the "Southeastern
Tariff Association," was a combination in restraint of trade. Pursu
ant to the deliberations of that body, they had made an advance of 2
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cents per 100 pounds on all lumber shipped from this section to Ohio
river points and points beyond in car load lots. As this is a Georgia
case, it will perhaps be justifiable to quote a brief extract from the
opinion of the court:

"'l'hey have no right, to graduate their charges in proportion to the pros
perity which COIllCS to industries whose products they transport. \Vith equal
reason they might demand an inerease of rates for the transportation of cot
ton with evelT ilH'rpaSe in the value of our great staple. Indeed, to eoncede
tile principle for the Jixation of rates upon whkh the raHroads, through the
medium of the Southeastern li'reight _'\ssoeiation;have acted in this case,
would coneede their power to levy for no oetter se]'\"ice augmentation of tolls
for every increase of profit in evel'y line of endeavor won by the enterprise,
,mgacity, and industry of the American people. It is superfluous to add that
a government of law and not of men will never tolerate >;uch domination and
control of the trade, IJHllIUfacture, and commerce of the American people.
'J'he>;e views relate exelmdve)v to the facts before the court in this case, as
proven incontestably lly the evidenee, and as found by the Interstate Com
merce Commission. Here is no attempt to discredit the incalculable services
whieh are hourly rendered the country by the railways. In nothing do we
share the animus or purposes of that sinister, selfish, and insincere agita
tion which would eXcite, if it could, the masses of the people to hatred and
injustiee toward corporations. Sueh a propaganda provokes in the justly
balaneed mind, and particularly in the mind trained for the administration
of law and for the protection of property and personal rights, disapprobation,
and, indeed, abhorrence.

"\Vith sincere enthusiasl11 the judge of this court has elsewhere testified
to the wonderful material blessings bestowed upon our onee prostrate South
land by our great railway systems. In 'economie,; of operation; in constant,
if gradual. redudion of rates; in inereased facilities and more expensive ac
conullo<lations: in more uniform senice for longer distances without cbangl'
of cars; in abolition of short, disjointed lines under different management;
in augmentation of shivping facilities: in physical perfedion of the proper
ties, and consequent safety 'to the puhlic; in the stl'ady increa~e in value of
all the securities of these great highways of Southern commerce. * * *
And with what result?

"\Vhere formerly asthmatic engines attached to unsafe and noisome trains,
through the solitude>; of an impoverished eountry, like a wounded ,;nake drag
ged their slow length along, now we behold, on massive rails of gleaming steel,
on roadbeds of granitie ballast, suceessive sedions of long freight trains shu'd
ily steaming through a prosperous land smiling with luxuriant crops, beantiful
with neat and happy homes. the ehilllneys of great factories giving employment
to thousands, almost marldng the mill's: or the admiration kindles and the
pull,e leaps as the limited express. laden with its human freight, glances by on
its mission of vrogress and civilization.

"In nothin,g do we abate that enthnsiastic approval of the services of the
railways to the people. but not more than any othcr human ageney is railroad.
management infallible."

Call it be that such eulogium. earnestly spoken, will be made a trav
esty 6f the facts by a shortsighted, sinister, and criminal policy, which'
ignores rotting cross-ties and quivering roadbeds, which places the
adolescent, the ignorant, the indifferent, and the underpaid at the tele
graph key, which reeks not the daily story of colliding or derailed
trains, flaming engines, of murdered and mangled passengers, of brave
engineers and trainmen, officials of every rank, crushed into bleecl,ing
shapes or burned to cinders-a policy whose shibboleth is that \ of
"damned lago": "Put money in thy purse." "Go, get money."

The patriotic and proper solution of every controversy, involving
the vast questions of combination in restraint of trade, of trusts and
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transportation, is simply the trial of each case on its particular facts,
and with an eye single to the merits of the one party or the other. In
interstate commerce this is exclusively a duty of the national tribunals,
and the laws regulating such commerce are within the exclusive power
of Congress, and within the control of a fearless and clear-eyed people
who, as Emerson said, "whether James or Jonathan sits in the chair and
holds the purse" with their common sense, will conserve the safety of
our countrv.

The inqliiry to ',V-hich your attention will be directed, as I am official
ly informed, will not, like the Tift Case (known as the "Lumber Rate
Case"), involve interstate and foreign commerce in lumber. I am in
formed by the district attorney that it will relate to the kindred prod
ucts of turpentine and rosin, commonly known as "naval stores."
These products are of immense value to the people of this and adjacent
states. Nor does it appear, notwithstanding predictions to the con
trary, that the great natural resources found in the pine forests of
Georgia, Florida, and other southern states are about to disappear. It
cannot be doubted that with judicious forestry laws and careful atten
tion on the part of the people the pine forests will in a large meas
ure regain their pristine vigor and value. The port of Savannah is
believed to be the greatest port for the export and handling of naval
stores in the world, and its people, like those of every state from ~orth

Carolina to Texas, and the consumers everywhere, should be deeply
interested in your inquiry.

You will ascertain then, gentlemen, from the evidence, oral or other
wise, whether there are those who, within the jurisdiction of this
court, have entered into contracts or combinations, in the form of
trusts or otherwise, or conspiracies, in restraint of trade or commerce
among the several states or with foreign nations. You will inquire
whether there are those who have monopolized or attempted to mo
nopolize, or combined or conspired with any person or persons to mo
nopolize, any part of the trade or commerce among the states or with
foreign nations. I charge you that the word "person" or "persons"
in this connection imports corporations also. If you are the men the
law presumes you to be, and which I am sure you are, you will permit
nothing but the law, the evidence, and your consciences to control
your action.
- You will have other grave duties to perform, involving other laws
enacted to protect and promote the business, welfare, and happiness
and security of our people, in so far as that is within the jurisdiction
intrusted to you. The assistant attorneys will be your legal advisers,
and you can rely on their interpretation and construction of the law.
The court will, on occasion, afford you any assistance in its power.

Grave as are the interests of the people intrusted to your care-for
the government and the people are powerless in the lack of your
duty well performed-to you the matter of gravest moment and most
lasting import is the effect of your conduct, in the presence of these
mighty issues of public law, upon the strength and elevation of charac
ter, conscience, and citizenship. I adjure you in familiar words, "Let
all the ends thou aimest at be thy country's, thy God's, and truth's."
To each grand juryman will I confidently say, "To thine own self be
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true, and it must follow as night the day, thou canst not then be false to
any man."

NOTE.-The grand jury, to whom this charge was made, presented indict
ments against a number of parties and corporations, and the principal defend
ants, on arraignment, having pleaded guilty, the court imposed fines, amounting
in the aggregate to $30,000; and, accepting the assurance of the accused that
they would not again violate the laws against combinations in restraint of
trade, no other or further penalty was imposed•

.ARMOUR et aI. v. ROBERTS, Internal Revenue Collector.

(Circuit Court, W. D. Missouri, W. D. March 9, 1907.)

No. 2,904.

1. INTERNAL REVENUE-RECOVERY OF TAX PAID-Am'ION-PARTIEs-JoINDER
INTEREST.

Rev. St. Mo. 1899, § 542 [Ann. st. 1906, pp. 581, 583, 745], provides that
all parties having an interest in tbe object of an action may be joined as
plaintiff. Section 544 declares that both as to actions at law and in equity
parties united in interest must join, and if one refuses he may be made
a defendant; and section 767 provides that judgment may be given for
or against anyone or more plaintiffs or defendants, and the judgment
will determine the respective rights of the parties. Held that, where an
internal revenue tax was wrongfully assessed against three cestuis que
trust under a will and was jointly paid under protest by the trustees,
such trustees and beneficiaries were entitled to join in a single suit
against the internal revenue collector to recover the same.

2. SAME-NATURE OF OBLIGATION.
Where an internal revenue tax was erroneously assessed and collected

by the government on an inheritance and was paid by the trustees under
protest, the collection thereof by the internal revenue officers did not con
stitute a tort on the part of the government, which was under a quasi
contractual obligation to repay the amount so collected under Const.
.Amend. 5, providing that private property should not be taken for public
use without just compensation.

3. SAl1E-PERSONS LIABLE.
Act Congo June 13, 1898, imposing an internal revenue tax on certain

legacies, required the executor to sign a statement to the collector and to
pay the tax to him, and section 30 gave the Commissioner of Internal
Revenue control of the assessment. Rev. St. §§ 3182, 3183 [U. S. Compo
St. 1901, pp. 2071, 2072], required the collector to pay the tax into the
treasury, and declared that on the death of the collector all lists should
be transferred to his successor; and Act Congo Feb. 8, 1899 [U. S. Compo
St. 1901, p. mm, declared that an action against such collector should
not abate by his death, but his successor should be substituted as de
fendant. Held that, where the collector wrongfully received an inheritance
tax on bequests which were not taxable, on his death the liability to re
fund was enforceable against his successor in office, it being the duty of
the Commissioner to pay any judgment rendered against the collector as
provided by Rev. St. § 3220 CU. S. Compo St. 1001, p. 2086].

Frank Hagerman, for plaintiffs.
A. S. Van Valkenburgh, U. S. Atty., and L. J. Lyon, Asst. U. S.

Atty., for defendant.

McPHERSON, District Judge. This r;ase is pending on a demurrer
of the defendant to plaintiffs' amended petition.

The amended petition recites that September 27, 1901, Kirkland B.
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Armour, a resident citizen of Kansas City, Mo., died, leaving surviving
him his widow, Annie H. Armour, and his three children, Andrew Wat
son Armour, born April 3, 1882, Lawrence H. Armour, born March 8,
1888, and Mary Augusta Armour, born October 4, 1893. Kirkland B.
Armour left a will naming the plaintiffs, Charles W. Armour and Annie
H. Armour, as executor and executrix of his estate, by which will he
devised the homestead and the contents thereof to his widow, and all
the balance of his estate he left in equal proportions to his widow and
said three minor children, the interests of said minor children to be held
during their minority by the said Charles 'vV. Armour and Annie H.
Armour as trustees, with full power to invest, reinvest, exchange, sell,
and dispose of the property vested in them as they should see fit, and
providing that there be no right of possession or enjoyment in said mi
nor children during their minority, and providing that the interests go
ing to said children were not capable of being immediately possessed or
enjoyed by them. October 18, 1901, said Charles W. Armour and An
nie H. Armour were, by the probate court at Kansas City, dUlyappoint
ed and qualified as executor and executrix of said estate, which they
did upon proper notices and proceedings, and the said estate was finally
closed, and their accounts as executor and executrix finally settled by or
der of the said probate court February -, 1904, and they were discharg
ed, and the said estate was ordered to be delivered to the said trustees.
But the claim and cause of action herein was never in any way divided
or split up, but the same, with other personal property held by the said
trustees and Andrew 'vVatson Armour, was held without any division be
tween them or between any of the parties. Prior to September 25, 1902,
and until the --- day of May, 1904, when he died, one Frank D.
Roberts was United States collector of internal revenue in the district of
which Kansas City, Mo., is and was a part. June 1, 1904, the defendant
herein was appointed and qualified as his successor, and he ever since
has been and still is such collector for sa:d district. September 25, 1902,
the said executor and executrix of said estate, at the demand of the said
Frank D. Roberts, as collector, made a return to him of said estate and
of the legacies therein, upon the forms prepared by and under the direc
tion and authority of the Commissioner of Internal Revenue, and the
United States, by the said Internal Revenue Commissioner, made a pre
tended levy and assessment, under the law regulating the taxation of
legacies and inheritances, against the said estate and the legacies pass
ing therefrom. Said levy and assessment made the said tax aggregate
$51,751.59, which amount the said collector demanded of the said ex
ecutor and executrix, and threatened· to enforce the payment thereof
with penalties, by reason of which, September 2G, 1902, the said execu
tor and executrix, out of the general funds of the estate and in a lump
sum, paid to the said collector under protest, and with notice that the
said tax was illegal, and that steps would be taken to have the same re
funded and recovered. The assessment of legacies and distributive
shares arising from personal property of every kind of said estate, in
charge of said executor and executrix, aggregated $3,G80,113.56, of
which amount one-fourth was found to be exempt, because under the
will such was the amount that would be taken by the wido,w. The
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amount of the legacies of the said legatees, their relationship to the de
ceased, the amount levied and claimed to be subject to taxation, the rate
of taxation, and the amount then and there demanded by the United
States and paid as aforesaid to Frank D. Roberts as collector, is set out
in the schedule, assessment, and levy, which were in these words:

"United States Internal Revenue.
"Legacies and Distributive Shares.

"Sections 29 and 30, Act of June 13, l80S, as Amcnded by Sections 10 and 11
of an Act Approved March 2, 1001.

"Schedule of legacies or distributive shares arising from personal property
of any kind whatsoever, being in charge or trust of Charles 'V. Armour and
Annie H. Armour, as executor and executrix, said property passing from
Kirkland B. Armour of the city of Kansas City, county of .Jackson, and state
of Missouri, who dec'eased upon the 27th day of September, 1901. to the
persons hereinafter mentioned. by will or tiy the intestnte laws of Missouri;
also the amount of such property, to.t;cther with the amount of duty or tax
which has accrued or should accrue thereon agreeably to the provisions of the
internal revenue laws of the United Statps:

Appraised value of personal estate .............•••••...• $ 3,880,119 53
Total amount legal debts and expenses to which the per-

sonal property is liable.............................. 200.005 97

Balance, clear value of pcrRonal estate $ 3,\'80,113 56

1 0 I "0 ..... 0 0 • .....
~ X1-<.,., 1'::._ o""..<::1l 0 I I

<l)"g ...... ol ~ ~ <l) ol
p., >,rn >, .~~~~ <l) ~ ol i> Eo-<

CS;E~l::~ ai .;J ~ ~
::l>,

"'...; Eo-< ~o .....
~'" .,.,ai 0blJ olol Cllo.-~'I""'I'_ 0,) -0:: ~.- I':: 0 :>b1J 'S a ~-

1-<0 .,.,
",:::'" 0.-

:3,g~p., ::l..o 0 ...... I'::
Cll~<I':.,., g Cll ol<l) Ool 'H "'"" ::l
S",Cllg;p., olClll-<"O ~~ blJ a <l) 0
ol::: I':: I-< -::: Cll Cll Cll .,., az 0 Cll Cll

Q) Q) (1) .......

G ~ -0:: ol
'" j:l:l .,., ~j:l:lp.,O ~ -0::

1 Annie H. Widow $920,028.39 $920,028.39
Armour

2 Andrew 20 Son 920,028.39 $920,028.39 $1.8n $17,250.53
Watson
Armour

3 Lawrence
H. Armour 14 Son 920,028.39 920,028.39 1.87~ 17,250.53

4 Mary
Augusta 8 Daugh- 920,028.39 920,028.31 l.8n 17,250.53
Armour tel'

Total .................... $3,680, llil.56 I

Total exemption ..•...... 1$920,028.39
Amount taxable ..•...... 1$2,760,085.17
Total tax ................ $51,751.59

November 18, 1902, said executor and executrix in writing, under
oath, and upon a form prepared by the Internal Revenue Commissioner
for such cases, appealed to said Commissioner, and made application to
him to have said sum of $51,751.59 so paid refunded, stating in detail
and in form satisfactory to the Commissioner the claim of illegality,
but the said appeal was by the said Commissioner denied, and he,
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after a hearing, refused to refund the said sum and tax paid, or any
part thereof. The claim of the United States was wholly illegal, and
the assessment and levy made were void, and the collection of said
taxes wholly unauthorized by law. None of the legacies so taxed
had vested when the tax was levied or collected, none of them capable
of being immediately possessed or enjoyed, and none of them could,
under the terms of the will, vest until the legatee reached majority.
Each and every act of the collector herein mentioned was done under
the direction of the Commissioner of Internal Revenue and proper
officers of the United States. Plaintiffs pray judgment for the sum of
$51,751.59, with interest at the rate of 6 per cent. per annum from Sep
tember 25, 1898, and for costs. Such is the amended petition.

The defendant has demurred thereto, on the grounds: (1) There is
a misjoinder of parties plaintiff. (2) Several causes of action have
been improperly united. (3) Facts sufficient to constitute a cause
of action are not stated. (4) There is no cause of action stated against
the defendant, Charles \V. Roberts, collector.

First, as to the objection of misjoinder of parties plaintiff, and of
causes of action. If allowable, and if this case were by a bill in equity,
the objection of multifariousness would not avail defendant. The
pivotal question in the case is, as to whether the action can be main
tained against the defendant to recover back the moneys thus paid.
That question is common to all the plaintiffs, and no additional expense
would be incurred by the defendant whether the action was brought by
one or all the plaintiffs, and the evidence would be the same. But this
is an action at law, and defendant contends that there is a misjoinder.
The purpose in adopting a code of practice was to, in large part, make
the principles of equity practice controlling in actions at law. The
technicalities of the common law could be learned, but too often by no
two men concerned in a case, at the bar or on the bench. alike. Need
less expense, parties wrongly thrown out of court, multiplicity of suits,
and delays were supposedly made matters of history when the Codes
were enacted. So that if the parties have a common interest, although
differing in value, they can all join. And if one refuses to join he can
be made a defendant, and one adjudication puts all the questions at
rest. And the objection so often stated, that complications will arise
in taking a verdict of a jury, is an objection of no force. Under most
of the Codes the court upon request must take special findings, and in
this court special findings may be taken. The trouble is wholly imag
inary. That the former equitable principles are brought forward into
the Codes, one need but read both the text and cases cited in Bliss on
Code Pleading, §§ 25, 72-76. State v. Thornton, 56 Mo. 325; Walker
v. Deaver, 79 Mo. 664; Insurance Co. v. Gilman, 112 Ind. 7, 13 N. E.
118; ·Winne v. Insurance Co., 91 N. Y. 185; Trompen v. Yates, 92
N. W. 647, 66 Neb. 525; Schiffer v. Eau Claire, 51 Wis. 385, 8 N.
W. 253; Lyon v. Bertram, 20 How. 149, 15 L. Ed. 847; Phinny v.
\Varren, 52 Iowa, 332, 1 .N. W. 522, 3 N. W. 157, under a Code like
that in Missouri. I need not multiply cases. They are numerous,
and particularly so in the Missouri Reports, construing the Missouri
Code as to joinder of parties and actions. And this could not be other
wise, as will be seen from reading sections 544 and 542, Rev. St. Mo.

151 F.-54
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1899 [Ann. St. 1906, pp. 581,583,745]. A literal and technical read
ing of those statutes give the right to join the parties as is here done.
But still stronger does this appear when a liberal construction is given
the statutes, and that is the construction called for by the authorities.
Section 542 provides that all parties having an interest in the object
of the action may be joined as plaintiffs. Section 767 provides that
judgment may be given for or against anyone or more plaintiffs or
defendants, and the judgment will determine the respective rights of
the parties. Section 544 provides, both as to action at law and equity,
that parties united in interest must join, and if one refuses he may be
made a defendant. So I conclude that on the question of pleading the
contention of the defendant is without merit, unless the action of the
collector were at least two separate torts. And that suggestion in
volves the determination of the case on its merits.

Oftentimes it is difficult to determine whether a case is in contract
or sounds in tort. The question under our "fact pleading" seldom
arises, except as to the measure of damages, or the statute of limita
tions. But in actions against the United States it is jurisdictional. In
the case at bar, it is not claimed that there was an express contract, and
the defendant claims the acts of the collector were a tort. The United
States attorney and his assistant, in argument at the bar, conceded that
the government novv has the large sum of money morally, and perhaps
legally, belonging to plaintiffs, and, while not saying in language, the
answer to the plaintiffs was, in effect and meaning, there is no way to
reimburse the plaintiffs. The honor and integrity and fair dealing of
our government ought to be, and is, on the same high plane that ex
ists between citizens of high character, and the powerful should not
take from the weak without compensation. And the spirit of fair cleal
ing of our government can only be preserved by and through its
agencies, one of which is the courts. So that it follows, as will be
conceded by every person, that the government should make restitu
tion of this money, and, if the power to do so is not with some officer,
it should be adjudged by this court, if it has the jurisdiction to do so.

Whether the act of the collector was a tort, or an implied contract
to refund by his superior, must be determined from a very few facts.
The government, as per statutes, has the right to tax. The statute
in question was open to two supposed constructions. The Commis
sioner of Internal Revenue adopted that construction in favor of the
government. In doing so, he acted in good faith, and with the best
of motives. He believed he was within the law, and, so believing, ex
acted the return and the payment. But it turned out that he was mis
taken in his interpretation of the statutes, as was held by the Supreme
Court in the case of Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct.
331, 49 L. Ed. 563, denying the contention of the government and its
law officers, and reversing the Circuit Court. So that whether, in the
case at bar, the collector did a wrong amounting to a tort when he
made the collection, must be decided. If it were a wrong, it can only
be avoided by doing another wrong, viz., refuse to abide by a recent
decision of its highest court, concurred in by all the Justices. To
establish one wrong, another wrong must be done. The fifth amend
ment to the Constitution provides: "Nor shall private property be
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taken for public use without just compensation." Now, suppose the
government in time of peace takes property, knowing it to belong to
an individual, and refuses payment therefor, denying that it will ever
make restitution, and denying any compensation. Is that a wrong as
grievous as taking by the taxing power? In time of peace, the officers
take by force his block of ground for an United States court building.
And the officers override all protests of the owner. The owner can
not have the writ of injunction. He cannot interfere for fear of an
indictment. He allows it because he can do nothing else; but he
makes protest. The officers would be doing an illegal act; but is it
a tort? Or is there not an implied contract to make restitution or
payment? On a similar state of facts the Supreme Court held there
was an implied contract that the government would make payment.
United States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. Ed. 539.
In that case there were two questions presented for decision. The
one was whether the case was on contract, or one in tort, and it was
held to be an implied contract to pay the party wronged. The other
question was as to whether it was a taking of property within the
meaning of the Constitution. There was no claim that the government
had actually and physically taken any of plaintiff's property. But the
government, exercising its functions by its officers, had damaged plain
tiff's property by lessening its value and impairing its use. And
this was held to be a taking. I can add nothing by discussing that
case. But the logic of Justice Brewer, and the cases cited, make it,
in my opinion, decisive that in the case at bar we have a case of an
implied contract, and not one in tort. In that case, the government
did not claim title, either legal or equitable, to the property so "taken."
But it claimed the right to back water over the land, and destroy it,
and thereby take it. In the case at bar, the government insisted on the
right to the tax, and thereby to lessen the estate, and to take the tax for
public use. In the case cited, the owner could not by injunction pro
ceedings, nor by proceedings to abate the nuisance, have the property
restored. At all events, such proceedings would be doubtful. In
the case at bar, the Armours could not personally interfere without
being subject to indictment, and they were expressly denied the writs
of injunction. Rev. St. § 3224 [D. S. Compo St. 1901, p. 2088].
In neither the case cited, nor in the one at bar, was a wrong intended
by government officers. In the case cited, the officer in charge in
sisted upon his right to take, because of what was believed to be by
him a proper interpretation of the Constitution. But he adopted a
mistaken interpretation. In the case at bar, we have precisely the
same situation, except it was a statute for interpretation, and a like
mistaken conclusion was adopted. In the case cited, the Constitution
required just compensation to be made. That should have been ar
rived at in advance pf taking the property, either by agreement, or
by proceedings in a court, as was done in Kohl v. United States, 91
D. S. 367, 23 L. Ed. 449. In the case at bar, the methods are fixed
by statute-first a review by administrative officers, and then by the
courts. But let it be kept in mind, with the thought all the time, that
collectors might wrongly or mistakenly collect money, and the courts
would require a refund. Such is the statute under which the collec-
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tion was made and revised. Rev. St. §§ 321, 3182, 3183, 3220, 3226,
3227 [D. S. Compo St. 1901, pp. 186, 20n, 2072, 2086, 2088, 2089].
It is true that in the case cited the allegation was made that the acts
of the government were rightly done, while in the case at bar the al
legations are that the claim of the government was wholly illegal, and
the assessment and levy were void, and the collection unauthorized.
But in neither case had the government the right in a sense to do what
was done, and the two cases seem to be alike. The allegations in the
petition demurred to are but legal conclusions, and the facts pleaded
control. In the case cited, there was a physical invasion of plaintiff's
land without his consent, a strong argument that there was a tort
by trespass. But in the case at bar, the collector in effect said this
estate was taxable. The executor said it was not. The collector said
he would collect the tax. The executor said, "I am helpless, and there
fore shall expect to sue and recover it back," and preliminary to that
filed a protest. And under those facts the collector took the money.
I am of the opinion that here is a stronger case than the Lynah Case,
and that it is a case of a suit on an implied contract. It being such a
case, there is not a misjoinder of plaintiffs, nor of causes of action.

The remallling question is as to whether, on the facts of the case, the
defendant herein, the present collector, is properly made a defendant.
On this question the entire argument, both orally and in writing, of de
fendant's counsel, has been on the assumption that this is an action in
tort. And I agree with them that if that be so, then this case is at an
end. But having already ruled that this is an action on an implied con
tract, I shall pass on the question now under consideration, with the
holding that it is a case of contract, not a tort. There was an implied
agreement to refund, when determined that the tax was not owing.
The collection by the collector was an act within and pertaining to his
official duties. Therefore the responsibility results from the office.
Such being the case, the collector then in office was not personally lia..
ble, but, had he survived and remained in office, would have been ad
judged liable as an officer, with a certificate, as per statute, withholding
execution. And if this be so, then why is not the successor in office
likewise, neither more nor less, liable to a judgment or order? The tax
should not have been exacted. But in taking it, the collector was not
himself liable. Thus in Jones v. LeTombe, ;3 Dall. 384, 1 L. Ed. 6lc7,
the action was on a bill of exchange given by a consul of France. Held
not personally liable. In Hodgson v. Dexter, 1 Cranch, 315, 2 L. Ed.
130, the Secretary of \Var was sought to be held personally liable on a
lease taken for property used by the government. It was held that
there was no personal liability, chief Justice Marshall saying:

"'J'he court is unanimously and clearly of the opinion that this contract Wl\S
entered into entirely on behalf of government, by a per~on properly authoriz
ed to make it, and that its obligation is on the government onl~·."

In Garland v. Davis, 4 How. 131, 1'18, 11 L. Ed. 907; a like holding
was made in an action against the clerk of the House of Representa
tives. And see Harding v. Woodcock, 137 U. S. 43, 11 Sup. Ct. 5,34
L. Ed. 580.

The collector acted as was believed his official duties required. Per
sonally he was not in the wrong. Under section 3224 of the Revised
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Statutes he could not be enjoined. But a suit to recover the money
back when illegally collected is a part of the system of corrective jus
tice, as was held in Snyder v. Marks, 109 U. S. 189, 3 Sup. Ct. 157, 27
L. Ed. 901, and Auffmordt v. Hedden, 137 U. S. 310, 11 Sup. Ct. 103,
:i1 L. Ed. oi'4.

Bv section 29 of the statute under which the monev was collected
(Jt1l~e 13, 18Di)), the executor was required to sign a s'tatement to the
collector, under forms prescribed, and then pay to the collector the tax.
But the Commissioner made or had charge of the so-called "assess
ment," as appears from section i30 of such statutes. Also, see sections
3182,3183, Rev. St. [U. S. Compo St. 1901, pp. 2071,2072], all of which
are in force as to the statute in question, and it is the Commissioner
who makes the assessment so far as one is made, and the collector, as
the title of his office implies, only collects. In the event of the death of
a collector, all lists shall be transferred to his successor; and by the
statute of February 8, 18~H), an action against said officer shall not
abate, but his successor shall be substituted as defendant (Act Feb. 8,
1899, c. 121, 30 Stat. 822 [u. S. Compo St. 1H01, p. 697]). Taxes col
lected must be duly paid into the treasury.

By Rev. St. § 3220, it is made the duty of the Commissioner to pay
any judgment rendered against a collector for internal revenue taxes.
And by section 30 of the act of June 13, 18H8, all provisions as to other
taxes are made applicable to that statute. So that we have a case,
where the collector has no personal interest, has no discretion but to
act, must remit all moneys collected to the treasury, and for excessive
collections made under direction of the Commissioner shall have judg
ments rendered therefor paid off by the Commissioner out of public
funds. U. S. V. Frerichs, 124 U. S. 315, 8 Snp. Ct. 514, 31 L. Ed. 47'0.
And to all purposes it is an action against the government. DeSaus
sure V. Gaillard, 127 U. S. 21G, 8 Sup. Ct. 1053,32 L. Ed. 125; Ar1150n
V. Murphy, 115 U. S. 579, 6 Sup. Ct. 185, 2£) L. Ed. '191; Cheatham v.
U. S., 92 U. S. 85, 88, 23 L. Ed. 561. In this last case Justice Miller
covers the entire situation both as to the collection of the taxes, and then
the corrective justice in allowing a suit against a collector of customs
and internal revenue when the administrative officers fail to do justice
to the individual from whom an illegal tax has been exacted.

So that I conclude:
The collector personally was not in the wrong, and not a trespasser,

and that he could not do otherwise than collect.
The money thus collected was paid under protest, and thereby was

an implied promise to refund it, as it was not owing.
The collector was acting for the government, and it is the duty of his

office to refund, and it is the duty of the Commissioner to furnish the
money with which to refund.

The money was collected as a whole and was not divisible, and col
lected as one act, and with one promise to repay.

Counsel for defendant first isolate part of a sentence of Justice Clif
ford in his opinion in Andre<e v. Redfield, 98 U. S. 225, 25 L. Ed. 158,
and base an argument thereon. It is needless to say that an opinion on
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the question of waiver of the statute of limitations is not an authority
on any question presented in this case.

The demurrer will be overruled.

DES MOINES CITY RY. CO. v. CITY OF DES MOINES.

(Circuit Court, S. D. Iowa, Central Division. February 20, 1907.)

1. COURTs-JURISDICTION OF FEDERAL COURTS-FEDERAL QUESTION.
A suit by a street railway company claiming in good faith to have a Con

tract with a city giving it a perpetual right to operate its cars in the
streets of the city to enjoin the city from impairing such contract by en
forcing an enactment of its council treating the company as a trespasser
and requiring the removal of its tracks from the streets is a suit arising
under the Constitution of the United States of which a federal court has
jurisdiction regardless, of the citizenship of the parties.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, §§ 820
824.

Jurisdiction of federal courts in actions involving federal question, see
notes to 11 C. C. A. 308, 35 C. C. A. 7.]

2. CONSTITUTTO;';'AL LAW-IMPAIR)H;NT OF CONTRACTS-LAW OF STATE.
A reso'ution of a city council directing the removal from the streets

of the tracks of a street railway company is a law of the state, within the
meaning of the contract clause of the federal Constitution, where under
the state law the resolution is as effective for the intended purpose as an.
ordinance would be.

3. COURTS-JURISDICTION OF FEDERAL COURT-FEDERAl, QUESTION.
That a state Constitution contains a provision prohibiting the passage of

any law impairing the obligation of contracts does not deprive a litigant
of the right to invoke the similar provision of the federal Constitution
in a suit which involves the question of its violation.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, § 821.]
4. STREET RAILROADS-GRANT OF FRANCHISE-CoNSTRUCTION OF ORDINANCE.

In 1866 the city of Des Moines passed an ordinance granting to a street
railway company and its successors and assigns the right to lay tracks
in any of the streets of the city, and to "operate thereon cars in the man
ner and for the time and upon the conditions hereinafter mentioned and
prescribed." A subsequent section provided that the right granted "shall
be exclusive for the term of 30 years," and that the city should not, "un
til after the expiration of said term, grant to or confer upon any per
son or corporation any privileges which will impair or destroy the rights
and privileges herein granted to said company." At that time there was
no statute of the state of Iowa specifically conferring on cities the power
to grant franchises to street railroad companies, but such grants were
afterward legalized by the Legislature, and there is no statute limiting the
term for which such grants may be made. At all times until the year
1905 the city in iilany ways recognized the franchise as in force, and after
the expiration of tbe 30-year term required complainant, which had suc
ceeded to the property and franchise of the original company, to pave
streets, and construct new lines at large expense. In 1905 the city coun
cil passed a resolution treating complainant as a trespasser, and ordering
all of its 70 miles of tracks removed from the streets. Held, that the or
dinance granted a franchise in perpetuity, its exclusive character only
being terminated at the end of the 30 years, and created a contract which
the city could not impair; that complainant was entitled to an injunc
tion restraining the enforcement of the resolution on that ground, and
also on the further ground that the city was estopped by its acts from in
sisting upon a different construction of the contract.
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In Equity.
N. T. Guernsey, W. L. Read. and George H. Carr, for complainant.
W. H. Bremner, Howard J. Clark, and Wm. H. Baily, for defendant.

McPHERSON, District Judge. This is a case by a bill in equity
without a diversity of citizenship. The jurisdiction of the court is chal
lenged, the defendant city insisting that there is no federal question;
while the plaintiff contends that its property is sought to be taken
without due process of law, and that its contract with the city, as to
the duration of its franchise, is sought to be impaired, and will be im
paired if the city is not restrained. Jurisdiction is most generally ac
quired, when acquired at all, in cases between citizens or corporations
of different states; but in this case, as both parties are Iowa corpora
tions, jurisdiction cannot thus be acquired. If this court takes juris
diction, it is by reason of article 3, § 2. of the United States Constitu
tion and the statutes of Congress enacted thereunder. The Constitu
tion in part recites, with reference to the United States courts:

"The judicial power shall extend to all caf;es in law and equity arif;ing under
the Constitntion. the laws of the Uuited states, and treaties made or which
shall be made under their authority."

The enactments of Congress conferring jurisdiction are pursuant to
the constitutional provision. If both the state and federal courts would
have jurisdiction the plaintiff has the election of bringing it in either,
and such election is not a subject of criticism. It is a right. And the
fact that the other party prefers to have the litigation in a court of
another jurisdiction is not a reflection on any court, nor a subject of
criticism. No judge will seek to acquire jurisdiction. And no judge
with the slightest courage will seek to avoid the responsibilities, to the
end that he may lighten his work.

The only possible practical question as to the disputes between
these parties as to what court shall enter a decree is as to what court
on appeal the case may be carried. If the city is right in its contention
that the state district court only can take jurisdiction, then on appeal
the Iowa Supreme Court will decide all questions of fact and all ques
tions of law, except questions pertaining to the United States Constitu
tion, which alone will finally be decided by the United States Supreme
Court. But if the street railway company is correct in its contention
that this court has jurisdiction, then the case can be taken direct to the
United States Supreme Court, and that court will determine all questions
of fact and all questions of law, including all constitutional questions.
But with matters of appeal this court has nothing to do, and they are
only referred to because of the arguments. But it is not a question of
labor nor responsibility, nor shirking of either, but is a question of
jurisdiction, and that depends upon the question of whether there is
a "federal question" in the case.

In 18G6 Des Moines was a city of about 6,000 people. It had no
street cars, and quite likely no other city of the state had. Up to that
time there was no statute on the subject. The only statute that could
be referred to as at all germane to the subject was section 1064 of the
Revision of 1860, which in the most general terms gave city councils
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power over the streets. Under that statute, no doubt, the city council
assumed authority to pass an enactment in the form of an ordinance
of date December 10, 1866, referred to as the Dr. Turner ordinance,
and is as follows:

"Section 1. 'l'hat consent, permission, and authority is hereby given and
granted to and duly vested in the Des Moines Street Railway Company, and
their successors and assigns, to lay a single or double track for passenger rail
way lines, with all necessary and convenient tracks for turnouts, side tracks,
and switches in, upon, and along all the streets, and such alleys only fronting
on which said company have depots, stables or car houses, and over the
bridges and such streets in the citJ' of Des Moines, with their present and fu
ture extensions and connections, and authority is hereby given said company,
their successors and assigns, to keep, maintain, use, and operate thereon
railway cars in the manner and for the time, and upon the conditions herein
aftcr mentioned and prescribed."

Section 2 provides that the cars shall be operated by animal power.
Section 3 provides that the same shall be used for carrying passengers
and baggage. Sections 4, 5, 6, 7, and 8 are not material to this in
quiry. Section 9 provides within what time the first mile shall be com
pleted and in operation. Section 10 which, with section 1, more than
all other matters are the subj ect of this litigation, is as follows:

"Sec. 10. Thc right herein granted to said company to operate said rail
way, shall be exclusivc for the term of thirty (30) years from the time the
first mile of said traek is laid and cars running thereon, and the said city
of Des Moines shall not, until after the expiration of said term, grant to or
confer upon any person or corporation any privileges which will impair or
destroy the rights and privileges herein granted to said company."

Section 11 is with reference to building to fair grounds. Section 12
requires annual statements, and is with reference to taxes. Section
13 need not be stated, while section 14 is with reference to acceptance
of the terms of the ordinance.

The ordinance was timely accepted, and by January 1st, 1868, suffi
cient tracks had been constructed and in operation as to be the be
ginning of the 30 years referred to in section 10. Complainant shows
that by assigns, transfers, etc., it is the successor of the company
named in the ordinance. The 30-year period referred to in the ordi
nance expired January 1, 1898, and whether the rights and franchises
of the company expired 9 years ago, or the exclusive and monopoly
period only, is the real question of the case; the city contending that
all rights then ended, and the street car company, that the exclusive
period only, with its rights as perpetual in common with such other
companies as may desire with the consent of the city to go into business.

The Des Moines Street Ra;lway C0mpany named in the Dr. Turner
ordinance operated the lines until 1886, when it sold and conveyed
the property, franchise included, to the Des Moines Railroad Company.
About that time another company was organized, referred to as "Broad
Gauge Company," with a purpose to construct and operate lines by
horse power. Litigation ensued between the two companies to which
the city was a party. The litigation resulted: (1) The exclusive
provision of section 10 of the ordinance of December 10, 1866, was
upheld, and the Broad Gauge Co:npany was enjoined from operating.
(2) It was held that whether the city under the revision of 1860 had
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authority to pass the ordinance of 1866 was not important, as the Legis
lature had since recognized and ratified it. Des .:vJoines Street Ra.Jroacl
Cases, 7'3 Iowa, 513, 33 N. W. 610, 35 K. W. 602; Des l\loines Street
Railroad Cases, 74 Iowa, 585, 38 N. W. 496. Thereupon the city
granted authority to the Broad Gauge Company to operate by electric
power; and the courts held tint operating by electric power was not a
violation of the exclusive right to 0Pd<.t~ for 30 years by horse
power. Teachout v. Des Moines Street Car Co., 75 Iowa, 722, ,)8
N. \V. 145. The two companies disputed with each other and the city
until 1889, when a settlement was effected by a consolidation result:ng
in the Des Moines Street Railroad p-'rchasing the electric company.
Suits were settled and dismissed, the c:ty council adopting a resolution
imposing certain conditions, and the company accepting them.

It will be recalled that section 2 of the Turner ordinance of December
10, 1866, required the moving of cars by animal power. But ~Iarch 8,
1890, the city council amended it by providing- that the power used
could be electric or other practical motor power. And the terms of
that ordinance were accepted by the street car company. Less than
two months thereafter the Legislature b, chapter 11, p. 19, Acts 23d
Gen. Assem., approved April 24, 1890, with a publication clause, legal
ized said ordinances as follows:

"Sec. 2. All ordinances or resolutions of such cities or ineorporated towns
heretofore enacted granting to any person or (,Olnpany the right to propel its
cars by electricity are hereby declared legal and valid."

So that from the foregoing it will be seen that we have a case as
though the ordinance of December 10, 18(;6, was passed under full
statutory authority, with section 2 reading that the power shall be
electric "or other practical motor power," and as though the Des
Moines Street Railroad Company was named in the ordinance.

Still later on complainant herein, by pnrc~lase, became the owner,
including the franchises, of other lines constructed in adjacent Inlm;ci
palities, now a part of the city of D2s Mo·nes. In 18J8 when the 30
year exclusive period of the Turner ordinance expred, c0mp.a.nant
had about 40 miles of road, and when the resoluticll1 now to be men
tioned was passed, it had abc:ut 70 miles of road, all in operation.
November 21, 1905, the city council adopt~d a resolution. The word
ing thereof was the result of several efforts in phrasing. But by
passing it, it became the work of the council, and the reso:ution is as
follows:

One "whereas" is that questions have been raised as to the rig~1ts

of the complainant to maintain its trlcks and operate its lines on the
streets; and the other "whereas" is flat to preserve the ri:;hts of the
city, and that such questions be speedily determined. Then:

"Be it resolved by the city council of the city of Dl's ;\l'lincs tbat said com
panies be and they are hereby ordered to l'enlJve all of their tracks, p,;lcs,
and wires frolll the streets, bridges, and lmulic places of the city of De~

Moines, and to restore and repair the surfa<:e am] paYement, where paYeel,
of all of the streets along which they now are operating their lines, and said
companies are hereby ordered to commence saitl removal within twenty five
(23) days after the passage of this resolution.

"Be it further resolved that should the sa id railway eompanies fail to
COlllnH'IlCe such removal within the time auoye specified, the city solicitor
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be and he is hereby instructed to take such action as he shall deem advisable
and necessary to secure the enforcement of the above resolution.

"]turther resolved that the city clerk serve a copy hereof upon the Des
Moines City Railway."

Service was made November 24, 1905, whereupon this action was
brought. The complainant protested against this resolution. Com
plainant has 70 miles of street railway now in operation costing large
sums of money, built under the ordinance of 1866. It claims to own
this vast property, and to be operating the same. Whether it has
such right or not, it makes such claims, and claims a contract there
for, but a claim denied by the city.

Section 10, art. 1, of the United States Constitution provides: "No
state shall pass a law impairing the obligation of contracts." That
means that there must be a contract. Whether there is a contract is
the controversy herein. There must be an obligation. But that de
pends in this case as to whether there is a contract. \Vhether the
resolution of November 21, 1905, is a law, is a legal question, affirmed
by the company, and denied by the city. And while the constitution
says, "No state shall pass a law impairing a contract," all courts and
all lawyers agree that the word "state" means that a city or other sub
division or agency of a state cannot be allowed to impair a contract.
And it is also agreed that if the company has the right to own and
operate its lines under a contract by ordinance and acceptance thereof,
that the city will be impairing such contract, if over the protest of the
company, an ordinance is passed terminating such contract.

The evils of the days of the confederation, during and following
the vVar of the Revolution, were in mind when our Constitution was
formulated and adopted. The makers of our Constitution believed,
as all fair-minded men now believe, that states and cities should ob
serve and have the same regard for contracts, as do individuals of
integrity. In those days it was common for states to not only repudi
ate their contracts, but destroy by legislation the contracts between
individuals. And in a few instances since the adoption of the Consti
tution states have by legislation attempted this; notably the state of
Georgia after granting some lands learned of the unpopularity thereof.
and on charges against some of the members of corruption, with some
proof tending to sustain the charges, undertook on its own motion by its
Legislature to cancel its contract. The case was carried to the Su
preme Court, and what Chief Justice Marshall wrote in the case of
Fletcher v. Peck, G Cranch, 8'1, 3 L. Ed. 162, has been as a guide
from that year (1810) to this.

Of late years the states have but seldom attempted this. But that
it is one of the evils of municipal government of the day is a fact
known by all who read or are observing. It is no attack upon the
personnel of city governments to say this. It is the system that has
brought it about. It too often happens that good men, but scarcely
capable of managing small affairs, are given official position in mu
nicipal affairs. The result is that no well-defined course or policy is
mapped out, and nearly everything done by one administration is
sought to be overthrown by the next, regardless of costs, and the loss
in expenditure of thousands of dollars of the people's money.
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As long as this is mere legislation, under present systems there is
no help for it, because in mere legislation, one council cannot bind a
succeeding council. One can enact, but the next can repeal. But
when the enactment of a council is a valid contract, then the next coun
cil cannot repeal. And courts will and must see to it that the contracts
are observed, and all talk about the wrongs of the contract, or favor
with which the repeal is received, should not move a court. So that
if sections 1 and 10 of the ordinance of 1866, as amended, and as
legalized by the Legislature, were a contract with complainant's assign
ors, then such contract cannot be destroyed, nor even impaired by a
later enactment of the city council, because all the courts hold, and
all lawyers agree, that the word "state" included the word "city" in the
Constitution, where it recites: "No state shall pass any law impairing
the obligation of contracts." And that an enactment of a city council
is a law, of course, is conceded by all, and needs no elaboration.

The complainant contends that it has a perpetual contract. The
city denies this, and by an enactment declared the complainant a tres
passer on the streets. And that thereby we have a case arising under
the Constitution is the holding of this court, and of which I am not
in doubt. What is held is that if the federal question is presented in
good faith is not merely colorable, that even if there is a well founded
difference of opinion as to the merits of the question, but the question
is fairly stated in the pleadings; then a United States Court takes
jurisdiction, not only over that question, but as to the whole case on
all questions. The correct rule cannot better or more clearly be stated
than by Justice Brown in the Indianapolis Street Railway Case in
166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114.

"It should be borne in mind in this connection that jurlsrliction depended
upon the allegations of the bill, and not uvon the facts as tiley subsequently
turned out to be."

And again:
"All that is necessary to estl1blfsh the jurisdiction of the court Is to show

that the complainant had, or claimed in good faith to have, a contract with
the city, which the latter had attempted to impair."

And this court has jurisdiction of this case regardless of the citizen
ship of the parties. One need but read the case cited, and the fol
lowing: Walla Walla v. Water Company, 172 U. S. 1, 19 Sup. Ct.
17,43 L. Ed. 341; Vicksburg Waterworks Campan} v. Vicksburg, 185
U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808; Railroad v. Mississippi, 102
U. S. 135, 26 L. Ed. 96; Shoshone v. Rutter, 177 U. S. 505, 20 Sup.
Ct. 726, 44 L. Ed. 864. These cases, and the cases therein cited, make
it wholly unnecessary to multiply citations.

But counsel for the city contend that the resolutions of 190.5 declaring
'Complainant's rights at an end were not a law, because in the form of
resolutions, and that ordinances only are laws of a city. Cong-ress
at every session passes laws in the form of joint resolutions. J\lany
Legislatures often do the same. And with cities it at all times is diffi
'Cult to determine in which form it should act. That a council can au
thorize the occupancy of its streets by resolution, as well as by
ordinance, had been held by the Iowa Supreme Court. The Mer-



860 151 FEDERAL REPORTER.

chants' Company v. Railway, 70 Iowa, 105, 28 N. "V. 494; Street
Railway v. City of Des Moines, 73 Iowa, 513, 522, 33 N. W. 610, 35
N. W. 602. And that a resolution is a law, when the effort is made to
terminate what is in fact a contract, has been held in the following
cases: Saginaw Gas-Light Co. v. City of Saginaw (c. C., by Judge
Brown) 28 Fed. 529; Vicksburg Waterworks Co. v. Vicksburg, 185
U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. R08; Electric Co. v. Los AI,geles,
194 U. S. 112,24 Sup. Ct. 586,48 L. Ed. 896; Riverside Co. v. River
side (C. C.) 118 Fed. n6; Railroad v. Memphis, 96 Fed. 113, 37 C.
C. A. 4]0 (by the Circuit Court of Appeals, Sixth Circuit, opinion by
Judge Taft); Vicksburg v. Vicksburg Waterworks Co., 202 U. S.
453, 26 Sup. Ct. 660, 50 L. Ed. 1102.

It would be a strange as well as curious proposition that if there
is a contract under the ordinance of 1866 that it cannot be impaired
by law in the form of an ordinance, but that it can be ridden down by
a resolution by insisting that a resolution is not a law. All agree that,
when the statute requires an ordinance, a resolution will not do, and
that only is what many of the cases cited hold. There is no doubt
about that. And when an ordinance is required, and the ordinance
is enacted, such ordinance cannot be amended or repealed by a
resolution. There is no doubt about that. Cascaden v. Waterloo, 106
Iowa, 673,77 N. W. 333; Railroad v. Chicago, 174 Ill. 439, 51 N. E.
596; People v. Mount, 186 Ill. 560, 58 N. E. 360. But the answer to
all this is that the ordinance of December 10, 1866, and the amend
ment thereto need only have been a resolution, and is treated as a reso
lution. And that though in the form of an ordinance and even invalid
as such, it will be upheld as a resolution. A resolution was all that
was necessary, as held by the Iowa Supreme Court in the cases al
ready cited.

Finally it is urged by counsel for the city that the case can be de
cided under the Iowa Constitution, and therefore there is no federal
question. That is the rule as to taking a writ of error to the Supreme
Court; but it is not the test as to jurisdiction of this court. The
contention of the city is because of article 1, section 21 of the Iowa
Constitution: "No iaw impairing the obligation of a contract shall
ever be passed," and those other provisions much like recitals to be
found in the fourteenth amendment. Thirty-two of the states have
a similar provision, and yet time and again from those states have cases
arisen and been carried through the Supreme Court without a diversity
of citizenship, on federal questions from states, wherein were involved
the contract clause, and of taking property without due process of law.
It must never be forgotten that the Constitution of the United States
according to its own recitals in article 6 is as follows:

"This COm'titution and the lawfl of the Unlt,,(J Rtates which shall he made
In pursuance thereof • • • shall be the supreme law of the land."

And when it is not so, this government will be at an end, and we will
again have a confederation. In most cases wherein the United States
circuit courts take jurisdiction such courts and the state courts have
concurrent jurisdiction. But if the contention of defendant's coun·
sel is correct, then in 32 states of this Union United States courts
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are ousted of jurisdiction by the action of those states, while in the
remaining states the jurisdiction remains. The entire error is in
assuming that the resolution of November 21, 1905, is ultra vires,
instead of saying that it is a repudiation, and an attempted impairment
of a contract. It is a rule of construction that the one will be adopted
which the parties themselves have adopted. Von Hostrup v. Madison
City, 1 Wall. 291, 17 L. Ed. 538; Chicago v. Sheldon, 9 Wall. 50, 54,
19 L. Ed. 5\.14.

For years the city of Des Moines, as well as the street car company,
has construed the Turner ordinance as one granting a perpetual fran
chise, unless forfeited for just cause. Resolution aiter resolution has
been passed by the council, expressly or impliedly recognizing the
Turner ordinance. The council has compelled the company to pave
on account of tracks built since 1898, the date the city now says its
franchise expired. It now says that the Turner ordinance expired by
limitation in 1898. and that since that time the ordinance has been
obsolete. And yet in 1900 in codifying the ordinances in force, and
omitting obsolete ones, the Turner ordinance was placed in such Code
as a live ordinance, and one of present binding force. The city coun
cil has directed new lines to be built since 1898, and since that date
30 miles have been built at great .cost, and by so doing not only
construed the ordinance as the company now contends, but the city
ought to be and is estopped from denying the contract, tearing up
the tracks, or declaring the company a trespasser. The complainant
owns the tracks built by the Turner Company and its successors, and
by conveyances of record owns the franchises as well, which were
assignable. Railroad v. Delamore, 114 U. S. 501, 5 Sup. Ct. 100!).
29 L. Ed. 244; Detroit v. Street Railway, 184 U. S. 3G8, 395, 22
Sup. Ct. 410,46 L. Ed. 592; People v. O'Brien, 111 N. Y. 1, 18 N. E.
692, 2 L. R. A. 255, 7 Am. St. Rep. 684.

It is not to be overlooked that section 1064 of the Revision of 1860
under which the Turner ordinance was enacted was much enlarged by
section 4G4 of the Code of 1873. 'What was very doubtful under the
Revision was made clear under the Code of 18ii 3, because the city
council was then given express authority to authorize both street and
steam railways to occupy the streets; the latter, however, to pay dam
ages to abutting property. But the authority of the city as to both
was the same; and no one will claim that a steam road after pay
ing damages is limited as to time in its occupancy. The duration
as to time as to both is the same, unless limited bv the terms of the
ordinance. This is important in connection with the words, "for the
time" in section 1 of the Turner ordinance.

The fact that the life of complainant as a corporation is limited to a
term of years is not decisive, because it has the right under our general
corporation laws to renewal. And if it had not, its assets, including
the franchise asset, belong to the stockholders subject to the rights
of its mortgage and general creditors. In 18GG there was no specific
statutory authority for granting permission to occupy the streets
with street car lines. Des Moines then had but about 6.000 people,
and it was about as large as any other city of the state; but Dr.
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Turner and others had confidence in its growth, and the then city
council desired to aid in building up the city by enabling people to reside
beyond the business district, so that the ordinance was enacted under a
statute giving general control only over the streets. The system was
thus inaugurated, and carried on for 14 years, with an expenditure of
$200,000, and no profits. Then when profits were in sight the council
granted rights to other companies, and the litigation commenced. But
the Iowa Legislature by the Code of 1873 gave specific authority to
the city councils over the streets as to street railways then and ever
so necessary to the people. And since the adoption of the Code of 1873
there have been many recognitions by the city council of what was
done in 1866.

Section 2 of that ordinance provides for animal power, later changed
to electric power by ordinance, with the consent of the company,
and legalized by the l.egislature; but the grant is in section 1, and that
section provides, which is again noticed, even though a repetition, as
follows: .

"That consent, permission, and authority is hereby given to and duly vested
in the Des Moines Street Railway Company, and their successors and as
signs, to lay a single or double track for passenger railway lines, upon, and
along all the streets, * >I< >I< and over the bridges and such streets in the
city of Des Moines, with their present and future extensions, and authority
is hereby given said company, their successors and assigns, to keep, main
tain, use, and operate thereon cars, in the manner, and for the time, and
upon the conditions hereinafter mentioned and prescribed."

"And for the time" calls for construction. Many cases of the high
est authority are called to my attention to emphasize the undoubted
and most familiar rule that a public grant must be given the construc
tion most favorable to the public, when it is susceptible of two or more
constructions. But neither statutes nor ordinances are to be frittered
away by construction. Like contracts, they are to be held up by the
four corners, examined, and given a fair construction. Let it be kept
in mind that for what appeared sufficient reasons the Legislature has
from time to time limited the time of several municipal utility corpo
rations and their rights to the streets. But not so with street rail
way lines. And let it be kept in mind that to prevent the ordinance
from being void by creating a perpetual monopoly that the monopoly
feature was limited to 30 years of time, now expired. So that it seems
to me, and clearly so, the words "and for the time," in section l.
refer to the monopoly feature of section 10. And section 10 creates
the monopoly and has reference only to the monopoly. It grants
a monopoly absolutely, but limits it to 30 years. But for the mo
110ply feature it was not inserted, and in my opinion it is wholly
without reason as to any other feature of the situation. There
is no grant of power, right, nor authority of any kind in section 10,
except the grant of a monopoly, and that limited to a definite time.
Such was the construction placed upon it by eminent and impartial
lawyers wholly without interest in early days of the life of this plant,
<)11 which money was advanced for the extension of the lines for the
use of people desiring homes distant from the business district, and
was the construction placed thereon by the law department of the city
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in litigation. The construction thus given was in effect that section
10 was not a grant, except for the monopoly for 30 years. And this
being so, the words "and for the time" in section 1 are easily understood
as referring to the right to use the streets to the exclusion of all
other companies for 30 years, and thereafter in competition with
other companies.

Questions of rates, or transfers, or taxation are not involved.
Kor are questions as to the efficiency of service-that which interests
the people morethan all else in connection with a street railway system.
And with efficient service and reasonable rates the people are content.
And with these in mind the Legislature was content, not to allow
the monopoly for all time, but to allow one company in common with
all others to have a continuing franchise. And when it fails to fur
nish such service, the remedy is plain. But in the meantime there is
a contract that must be observed by the city.

This case is an interesting one, and has been elaborately argued.
This opinion, lengthy as it is, would be a volume in size if I were to
notice all the authorities cited. 'While this is not possible, I have no
ticed all the points of importance. I am of the opinion that this
is a case cognizable in equity, and within the jurisdiction of this court.
I am of the opinion that the Turner ordinance of December 10, 18G6,
is still in force, with the exclusive or monopoly feature of section 10
expired by limitation of time, and that the complainant has the right
to operate its lines under that ordinance; and that a court of equity
should and will enjoin the enforcement of the resolution of November
21, 1905. And there will be a decree for complainant.

UNITED S1'AT:r~S Y. SHANXO:;.;r.

(Circuit Court, D. Montana. March 18, ID07.)

1\0. 725.

1. PUBLIC LANDS-FOREST RESERVES-REGl.:LATIONS.
Article 4, § 3, of the federal Constitution, which provides that "Con

gress shall have the power to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to the
United States," conferred am])le authority on Congress to enaet the legis
lation authorizing the establishing of forest reserves on the public lands
and the making of rules and regulations by the Se(~retary of the Interior
"to insure the objects of such re;.;ervations" and the rules and regulations
so made as contained in the compilation of October 3, 19O;~, relating to the
grazing of stock on such reserves are within the authority so conferred,
and reasonable and valid.

[Ed. 1\ote.-For cases in point, see Cent. Dig. vol. 41, Public Lands,
§ 135.]

2. SAME-VALIDITY OF REGULATIONS-STATE POLICY OR LAWS.

The United States government has always maintained its right to the
exclusive possession of the public lands, although such right has not al
ways been exercised, and the policy of a state to permit live stock to run
at large and graze orr all open lands, or its laws enacted to carry such
policy into effect, cannot affect the right of the general government to re-
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quire stockowners to restrain their stock from grazing on the national
forest reserves except under prescribed regulations.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 41, Public Lands, §
23.J

3. SAME.
Ordinance No.1, Const. Mont., providing that "the people inhabiting

the said proposed state of Montana do agree and declare that they forever
disclaim all right and title to the unappropriated public lands l.ying with
in the boundaries thereof," which was adopted pursUtmt to the require
ment of the enabling act, under which the state was organized, was a clear
recognition of the exclusive authority of the general government over the
public lands within the state.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 41, Public Lands, § 7.]

Carl Rasch, U. S. Atty.
Edward Horsky and Ransom Cooper, for defendant.

HUNT, District Judge. The United States brought this action
against the defendant, Thomas Shannon, to enjoin him from driving
and conducting, or causing, or permitting to be driven or conducted,
cattle belonging to him to or upon the Little Belt :YIountain Forest
Reserve within Montana, and from permitting or allowing his cattle
to go upon or remain upon the said reserve. Temporary injunction
was issued, as prayed for by the complainant.

The bill alleges that the Little Belt Mountain Forest Reserve was
created by proclamation of the President, on August 16, 1902, and that
during December, 1904, and prior thereto, the defendant wrongfully
and unlawfully, and without right or authority, and without having ob
tained a permit from the Secretary of the Interior, or the Commissioner
of the General Land Office, and in violation of law, and in disregard of
the rules and regulations of the Secretary of the Interior, did drive
and conduct, and cause to be driven and conducted, upon the said
reserve 300 head of cattle, and has permitted the cattle to remain
upon the reserve for the purpose of grazing and feeding, to the per
manent and irreparable damage and injury of the said reserve, and
destructive of the objects for which the reserve was created. The
defendant denied the material allegations of the bill, with respect to
permitting his cattle to go upon the reserve and to remain thereon.
Testimony was taken before a referee. Defendant appeared, but of
fered no evidence.

It appears that Shannon, the defendant, raises cattle and owns a
tract of 320 acres of land, 160 acres of which he acquired under the
homestead law, and which lie next to the forest reserve. The rest
of his land he acquired under the desert land act. It lies within the
limits of the reserve. Shannon's home ranch is from six to ten miles
northeast of the area particularly involved in this case, which is that
part of the reserve known as "Lone Tree Park." The grazing priv
ileges of the reserve are divided into four districts; Lone Tree Park
being a district including a basin on the edge of the mountains. ·When
Shannon bought part of his land there was a fence upon it, which was
afterwards opened, or permitted to become open, by Shannon, so that
Shannon's stock had free access to the reserve. He has not kept the
fence up; his contention being that he is not obliged to. Shannon
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has no permit from the Interior Department permitting him to graze
his cattle upon the reserve, and it clearly appears that he knew that
his cattle were upon the reserve, and that he made no effort to remove
them therefrom; his custom having been to turn his cattle upon his
own land, and from there they went to the reserve. The Secretary
of the Interior limited the number of cattle and sheep which could
graze upon the reserve in 1904, 1\)05, and 1\)06. It sufficiently appears
that damage to the water supply is done by the grazing of more cat
tle in Lone Tree Park than the number authorized bv the Secretary
of the Interior, and that the young growth of willows ::md underbrush
is seriously injured by the tramping of cattle.

In considering the several features of this case, it must be conceded
that defendant's counsel is correct in his argument that the general
policy of the state of Montana, voiced through its laws, is that own
ers of stock are permitted to have their cattle at large, and that they
may feed upon the open public domain, and that an owner of lands
not fenced is without remedy for the loss of grasses which may be
eaten by animals so ranging; and, furthermore, that generally an own
er of lands in J\lontana must fence out cattle, if he would prevent
their going upon lands which are his. But, notwithstanding these
things, the question is, was it intended, and can it be, that this state
policy obtains with sufficient force to curtail the power of the United
States to forbid entry upon its forest reserves by cattle owned by a
stockgrower of the state? The question is thus broadly put, because
the facts justify a consideration of the case from the standpoint out
lined, and because it is desirable that a ruling should be had defining the
legal position of the general government and the stockowner whose
cattle may drift inside a forest reservation. The substance of the
argument of the learned counsel for the defendant is that Congress
must have recognized the policy of the law of the state already referred
to, and that therefore it should be deemed to have acted in all that it has
done in the matter of forest reserves with the public policy of the
state in view; hence, that no construction of the acts of Congress, em
powering the Secretary of the Interior to make rules and regulations
insuring the objects for which forest reservations are created, can be
accurate if the effect is to require an owner of cattle to keep his
animals off the reserve.

Let us remember that we are not now dealing with a question of a
regulation by the Secretary of the Interior, which makes a violation
thereof a crime. \Vere such the point of inquiry, principles not neces
sarily here applicable would have to be discussed. United States v.
Eaton, 144 U. S. (;77, 12 Sup. Ct. 764, 36 L. Ed. 5H1; United States
v. l\fathews (D. C.) 146 Fed. 306. \Ve can therefore eliminate any
question of the liberty of the citizen, and proceed to inquire into the
matter of the policy of the state concerning cattle growers, to as
certain the force of that policy in the present instance. Long before the
state ,vas admitted, the policy of the United States was to preserve
and exercise exclusive right of full dominion over the public lands be
longing to it. True, in many cases the Dnited States never interfered
at all with use and occupancy of its unoccupied lands by individuals
within the several states; for example, it did not seek to prevent

151 F.-55
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animals running at large upon the public domain within Montana and
other western states where stockgrowing is a principal industry. Un
til the last few years of its existence as a territory, Montana was very
sparsely settled. Agriculture was limited. There was but slight de
mand for public lands, and comparatively none for the foothills of the
mountains, and for the grazing lands upon the great benches above the
valleys. Stockgrowers could put their cattle or horses or sheep where
soever they pleased upon such lands without apprehension that their
ranges would ever be sought by homestead settlers desiring to enter
the lands, cultivate them, and turn them into profitable farms, or that,
in time to come, forest preservation would become a fixed national
policy. Accordingly, under such conditions, the general government,
not only took no action to exclude stockgrowers from using its lands,
but rather lent such encouragement to the industry as naturally fol
lowed the privilege of unlimited open range. Nevertheless, the gen
eral government has been consistent in its attitude of a proprietorship,
which has enabled it, not only to maintain its possession, but to main
tain its possession exclusively if it pleased to do so, and to prosecute
those who have trespassed upon the public lands if it has seen fit.
That it has not always exercised the right of exclusive possession by ac
tion to prevent trespass or use is one thing; but that the right has
always existed is another, and a wholly different matter. The exercise
of the right may have been a mere question of policy that has been
pursued or not as circumstances may have justified; but the right
is in the nature of a trust in the general government for the people
of the United States, never subordinate, but parmount to the policy or
law of a state which would seek to curtail the full enjoyment of such
right. The public lands belong to the United States, and no trespass
of the kind involved herein, even though countenanced for years by
the government, can imply authority in the trespasser as against the
United States, or bar its right at any time to forbid a continuance of
such trespass.

Article 4, § 3, of the Constitution provides:
"That Congress shall have the power to dispose of and make all needful

rules and regulations respecting the territory or other property belonging to
the United States."

This constitutional power is supreme; and the disposal of public
lands in the state by act of Congress can in no way be limited by state
statute. In Jourdan v. Barrett, 4 How. 169, 11 L. Ed. 924, the power
of disposal of the public lands was spoken of in these words:

"By the Constitution, Congress is giyen 'power to dispose of and make all
needful rules and re.!iUlations respecting the territory or other property of
the United States'; for the disposal of the public lands, therefore, in the new
states, where such lands lie, Congress may provide by law, and, baving the
constitutional power to pass the law, it is suprem(e; so Congress may prohibit
and punish trespassers on tbe public lands. Having the power of disposal
and of protection, Congress alone can deal with the title, and no state law,
whether of limitations or otherwise, can defeat such title."

And later, in Gibson v. Chouteau, 13 Wall. 92, 20 L. Ed. 534,
Justice Field, for the court, said:

"With respect to the public domain, the Constitution vests in Congress the
power of disposition and of mal,ing all needful rules and regulations. That
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power is subject to no limitations. Congress has the absolute right to pre
scribe the times, the conditions, and the mode of transferring this property,
or any part of it, and to designate the persons to whom the transfer shall be
made. No state legislation can interfere with tIl is right or embarrass its ex
ercise; and to prevent the possibility of any attempted interference with it,
a provision has been usually inserted in the COllllltlets by which new ,;tates
have been admitted into the Union, that such interference with tIle primary
disposal of the soil of the United States shall never be made."

With full knowledge of this ownership and right of control of
public lands, the state of Montana entered the Union. To give special
emphasis, however, to the right of the general government as against
possible claims of the state in the control over public lands, Congress,
in accord with action had when :YIissouri and other states were ad
mitted, expressly required as a condition to be accepted before ad
mission into the Union, that the constitutional convention for the pre
posed state of Montana should provide by an ordinance, "irrevocable
without the consent of the United States, and the people of the state,"
that the people inhabiting the proposed state of ]\'10ntana agree and
declare that they forever disclaim all right and title to the unappropri
ated public lands lying within the boundaries thereof. Enabling Act,
approved February 22, 1889. The solemnity of this condition imposed
was understood by the framers of the state Constitution; for, by or
dinance made irrevocable, as required (Ordinance ~o. 1, Constitution
of the state of :Ylontana), it was duly ordained:

"That the people inhabiting the said propof;(,d stnte of :\Iontana do agree
and declare that they forever disdaim all right and title to the unappropri
ated public lands lying within the boundaries thereof."

It has been, through action under the supreme power spoken of,
that Congress has provided for the creation of forest reservations. The
western states have greatly increased in population. The pursuits
of the people are more varied than in territorial days. In :Ylontana
lands, once thought to be worthless for any purpose except grazing,
are now in cultivation. Immense areas of supposed barren wastes
are being successfully reclaimed. Thus have come changes that seemed
impossible of realization a few years ago. \Vith this development,
it became obvious that the present and future welfare of the people
should be guarded by protection of the forests. Agriculture, lumber
ing, mining, and live stock interests are all more or less dependent upon
a permanent and accessible supply of water, wood, and forage. It
need scarcely be said that plainly the whole policy of forest reservation
rests upon legislation having regard for the future welfare, and is in
tended to foster and protect living and growing timber on forest
reservations. Act June 4, 1891, c. 2, 30 Stat. 35, 36, may be called
an essentiallv constructive statute.

In the futherance of this policy, and to make its execution effective,
Congress also provided by the act just referre(I to that the Secretary
of the Interior might make such rules and regulations, and establish
such service, as would "insure the objects of such reservations, namely,
to regulate their occupancy and use, and to preserve the forests there
on from destruction." This was a delegation of significant power to
the Secretary of the Interior. It gave to that official authority to con-
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struct in detail an administration which would make certain or "insure,"
as the law puts it, the will of Congress with respect to forest reserva
tions. Protection of living timber, the cultivation of younger growths,
protection against fire, protection against depredation-all are among
the expressly enumerated features of the act. By explicit language,
too, regulation of occupancy and use is included within the authority
conferred, and was evidently regarded as a necessary part of the pow
er which the Secretary should possess, to the end that the whole policy
might be made as effective as possible. By other provisions in the law,
the Secretary may permit, under regulations to be prescribed by him,
uses of timber for domestic and other specific purposes. Entry upon
the forest reserves is allowed for proper and lawful purposes, in
cluding prospecting and mineral development; as is also allowed the
use of water on such reservations for domestic, or mining, or milling,
or irrigation purposes. A reading of these several provisions makes
it clear that Congress not only declare that the forest reserves should
be controlled by the executive department, but meant that such con
trol should be effective to insure protection. By requiring such a
control to preserve, the law demands, not that there may be inaction
or a mere nominal, yet weak and insufficient, exercise of authority, to
be asserted or not, as the Secretary of the Interior mav deem ex
pedient; but a control vigorous enough to make as certain as possible
the protection of forest growth, consistent always, of course, with
such uses and occupancy of the reserve as the law fairly contemplates
may be allowed.

Now the secretary of the appropriate department, exercising the au
thority just discussed, presumably having considered the matter of pas
turing live stock within the forest reservations, among other rules, has
promulgated this:

"The pasturing of live stock other than sheep and goats will not be prohib
ited in the forest reserves so long as it appears that injury is not being done
the forest growth and water supply, and the rights of others are not thereby
jeopardized. Owners of all live stock wiII be required to make application
to the Commissioner of the General Land Office for permits to graze their ani
mals within· the reserves." Laws and Rules Governing Forest Reserves, Pro
lllulgated December 23, 1901.

In May, 1903, these additional rules concerning the pasturing of live
stock were issued:

"Whenever it appears that grazing wiII do no marked damage to the re
serves, it is alIowed by the department; but until the Secretary has decided
that it wiII do no harm, and that a certain number of either sheep and goats
or cattle and horses may graze in a reserve, 01' part of a reserve, the grazing
of stock is prohibited. and all parties responsible for its presence in the re
serve prior to such decision by the Secretary of the Interior are liable to
suits for trespass and damages."

"\Vhen the grazing has been allowed by the Secretary, all persons who desire
the grazing privilege must make application on a blank form furnished by the
department, and to be obtained from the forest supervisor. These applications
must cover no more nor no less stock than the aJlplicant actually owns anu
desires to graze in the reserve, and must show the brands of the stock and the
grazing period allowed during the year."

"No stock of any kind is allowed to graze in a reserve without permit based
upon the application made. All permits, except those for 100 head or less of



UNITED STATES V. SHANNON. 869

cattle and horses owned by persons who live in the reserve, are issued by the
department on the application apvroved and forwarded by the supervisor."

"The total number of cattle and horses or sheep that may be allowed in a
reserve is fixed by the Secretary of the Interior for the following ;year at the
end of each grazing season."

Compilation of Laws and Rules and Regulations of OCtober 3, 1903, pp.
f)2-65.

The dignity of these rules and regulations is equal to that of the
laws themselves; for the statute makes a violation of either the law
or the rules and regulations punishable as is provided for in the act
of Congress of June 4, 1888, amending section 5388, Rev. St. U. S.
[D. S. Compo St. 1901, p. 3649], which imposes a punishment for
timber destruction on a reserve by fine or imprisonment, or both. In
themselves, the rules are not beyond the power delegated to the ex
ecutive authority that issued them. Nor can it be said the text of those
quoted is at all out of harmony with the spirit or letter of the law.
They do not prohibit the pasturing of cattle, unless it appears injury
is being done the forest growth and water supply, but they do prohibit
use if the Secretary believes harm will ensue. :.\1anifestly, there must
be some one clothed with authoritv to decide whether there is or is not
injury being done the young trees'of a particular locality. No unusual
technical knowledge of tree life is requisite to understand that 100 head
of cattle grazing together in a basin of limited area in the mountains
will tramp down a great many very young trees, and will cut the soil
along the banks of the creeks in a way that will injure tree life. Sure
ly, therefore, unless regulation can prevent such intrusions by making
them unlawful, protection of the reserve by preservation of the young
trees cannot be had, and the power to delegate authority to make
rules and regulations "to insure" the will of Congress can be of no
practical good, except by fencing in the forest reserves, or keeping a
force of government employes sufficient to police the boundaries there~

of. But where, as shown, already, Congress has acted within its con
stitutional right, certainly it could delegate to the Secretary powers
which it could rightfully exercise itself, in order to carry out and en
force the provisions of its laws; and I do not believe that to prevent
trespass llny physical barrier is indispensable 011 the part of the owner
of the public lands. In the execution of the legislation concerning
forest reserves, no attempt has been made by the rules heretofore quot
ed and adopted by the Interior Department to overthrow a law of the
state. That the Secretarv of the Interior could not lawfullv make such
rules is beyond dispute;' but that as an administrative official he can
adopt rules which carry out the will of Congress concerning the terri
tory of the United States is well established by reason and authority.

In Dastervignes V. United States, 122 Fed. 30, 58 C. C. A. 346, the
Court of Appeals for the Ninth Circuit upheld the rule of the Secretary
of the Interior (No. 13), heretofore quoted in this opinion, as a valid
and legitimate exercise of the authority delegated.

Judge Hawley, for the court, said:
"'rhe national courts have universally upheld and sustained such rules and

regulations made by the administrative officers, und~~r the authority given
by an act of Congress, whenever made necessary to carry out and enforce the
provisions of the law. 'It is a general principle of law, in the construction
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of all powers of this sort, that, where the end is required, the appropriate
means are given.' United States v. Bailey, 9 Pet. 238, 255, 9 L. Ed. 113.
There are manJ" acts of Congress which are regulated by direct legislation,
wherein general provisions are made concerning the subject-matter thereof,
and in such acts, wherever it becomes necessary so to do, authority may be
conferred and power given to an administrative officer, who is required by the
law to act under its general provisions, to prescribe the details which must
be pursued in the execution thereof, for, as was said by Chief .Justice Mar
shall in Wayman v. Southard, 10 Wheat. 1, 43, 6 L. Ed. 253: 'Congress may
certainly delegate to others powers which the Legislature may rightfully ex
ercise itself.'''

As we have seen, the exclusive dominion and ownership being in
the United States, it has a right to say that there shall be no use
or occupancy of the reserve by stockgrowers, or it may allow occupa~

tion under rules and regulations to be made by a designated head
of one of its executive departments. And if, by its forest reserve
legislation, it has inaugurated a policy restrictive of privileges formerly
not withheld from stockgrowers, no policy of the state can lessen the
right of Congress to assert its full control over lands belonging to the
general government whether by forbidding use or occupancy, or by de
claring that there may be certain use, provided the Secretary of the In
terior believes that no injury may be done. United States v. Tygh Val
ley Land & Cattle Company (C. C.) 76 Fed. 693.

If the use is lawfully forbidden, use cannot lawfully be had. Any
other construction of the right of the general government would have
to be rested on the foundation that the United States has only a limited
dominion over its own lands, and that Congress is bound by an implied
limitation that the policy of a state can control or circumscribe the
power of legislation with respect to the public domain. Such a view
would interfere with the exercise of the supreme power of Congress
to pass laws making the forest policy effective. To state the doctrine
contended for in its consequences: It would in effect be a denial of
the right to prohibit trespass upon the national domain unless the state
should see fit to conform to the policy of the general government by
also forbidding trespass upon its lands. This would inevitably lead
us to the conclusion that the constitutional power to which I have
referred is not supreme, but is to be exercised under limitations re
served by the state, and that the power of national control over the
lands of the United States is dependent upon the attitude of the state
wherein such lands may lie.

I cannot yield to this deduction, for I firmly believe it fundamentally
wrong in the reasoning that when the state was admitted into the
Union, the then present policy of the state and the then prevailing
attitude of the federal government toward stockgrowers formed a
part of the compact of admission which requires a construction of the
constitutional power of Congress over the public lands, whereby the
exercise of that power is hampered or limited because of conditions
that may have existed when the territory became a state. By these
views I am expressing no opinion which, fairly construed, can be re
regarded as sustaining obtrusion by the general government upon the
rights of the state, or which upholds the sovereignty of the one in any
tendency to ignore the laws of the other.
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To my mind the state has recognized, and expressly intended to
recognize, the right of the general government to control its own ~ands;

hence the citizen cannot successfully contend that there is a pohcy. of
the state which the general government is bound to recognize, enabling
him to use and occupy lands of the United States. The state can law
fully forbid the United States to use or occupy lands belonging to it, as
the United States has power to forbid the state or its inhabitants to use
its domain. One or both may exert the powers respectively possessed;
but if only one does, the other may not be heard to say that an owner
ship or control exists which is interdependent, so that the policy of the
two must be similar and concurrent to make that of either effect
ive. The facts before me illustrate an instance, not of a conflict
of power, but simply where the need for exact preservation of the
sovereignty of each within its appropriate sphere demands that the
separate power of the general government over its property and
the separate power of the state over its property be distinguished, and
that the principle be sustained recognizing each as a landowner with
free right to forbid trespass upon its own property. The difficulties
of the question do not make it necessary to go farther, and, in advan
cing to a decision, I am but impressed by the wisdom of the underlying
principle, whereby the harmony of the system of our government is
to be preserved by upholding the sovereignty ceded to the general
government as, within its sphere of action, independent of the policy
or action of the state.

Believing, therefore, that the Secretary of Agriculture (to whom the
authority formerly given to the Secretary of the Interior was trans
ferred) has been lawfully authorized to make rules and regulations
which forbid the occupancy or use of the reserve by defendant for graz
ing his cattle, unless by permission, and that defendant has knowingly
allowed his cattle to go upon and remain on the reserve, not having
a permit therefor, as required by the rules of the proper department,
it follow5 that injunction will lie to prevent him from allowing his
cattle to enter or feed upon the reserve.

So ordered.

=
GnOTON BRIDGE & lIIFG. CO. v. A~1EnICAN BRIDGEl CO.

(Circuit Court, N. D. N'ew York. March 21, 1907.)

L CORPORATIONS-FoREIGN COllPORATIONS-llTGIIT TO MAINTAIN SUIT.
Laws N. Y. ]SD~. p. ]:)0;;, c. G~7, § ]f" provides that no foreign cor

poration shaJl do bnsirlPss in the state without first complying with its re
quirements lind procuring a certificate from the Secretary of State, and
tllat no foreign corporation doing business without such certificate sliall
maintain any action in tlie state upon any contract made by it In the
state until it slial! have procured such certificate. Laws N. Y. lS0G, p. S;:iG,
c. nos. § lSI, requires every foreign corporation to pay a Ikense fee for do
In~ business In the state, and provides that no action shall be maintained in
allY of the courts In the state by such a corporation without a receipt for
snch liccnse fee. Held, in the absence of any decision by the state Court.
01' Appeals so construing them, that neither of such statutes made a con
tract by a foreign corporatIOn which had not complied therewith void. ani
that the corporation could maintain an action thereon in a federal COl,lrt.
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2. PLEADING-SVFFJCIE,",CY OF ALLEGATIONf';.
Mere- recitals contained in a pleading, especially those by way of ar

gument or leg:tl conclusion, are not sufficient allegations of fact.
[Ed. Note.-For cases in point, see Cent. Dig. va!. 39, Pleading, § 38.]

3. SAME-COVNTERCLAIM.
An answer alleging that plaintiff agreed to pay all of its debts and

liabilities with all due speed, and that it did not do so, "hut allowed cer
tain of said debts and liabilities to remain outstanding and unpaid where
by the defendant was damaged" in a sum stated, states no facts which con
stitute or show a valid counterclaim for such SUIll.

4. SAME.
A counterclaim must state facts showing a cause of action in favor of

the defendant, and against the plaintiff, and, where a number are set up in
the same pleading, whEe it is not necessary to repeat in each all of the
facts necessary to make it complete, such facts must be contained in the
pieading and be intelligibly refctTed to.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 3D, Pleading, §§ 204
296.]

At Law. On demurrer to answer.
See 137 Fed. 28-1.
Jones, McKinney & Steinbrink (Henry R. Follett, of counsel), for

plaintiff.
Stetson, Jennings & Russell, for defendant.

RAY, District Judge. The plaintiff, a business corporation of the
state of New York, sets out a cause of action against the defendant,
a corporation of the state of New Jersey, alleging the sale and delivery
to defendant and the acceptance by it of certain contracts at and for the
agreed price of $165,631, which sum it agreed to pay the plaintiff
therefor; that such sum has been duly demanded, but that no part
of same has been paid, except the sum of $130,590.97, leaving a balance
due of $35,040.12, with interest from May 12, 1900, for which sum the
plaintiff demands judgment. The defendant answers, in its first de
fense, in substance, adm:tting the incorporation of the parties as al
leged, but alleging that prior to the commencement of the action the
plaintiff corporation was voluntarily dissolved, and since then has and
now continues in existence for the purpose of winding up its business
in the mode and manner provided by the laws of the state of New
York; also denying the other allegations of the complaint, except it
admits that "about :May 12, 1900, by an agreement in writing, copy of
which is hereto annexed and made a part hereof marked 'No.1,' the
Groton Bridge & Manufactnring Company sold, assigned, transferred,
and set over unto this defendant certain contracts enumerated in said
agreement for which the defendant a<.;reed to pay a certain price as
provided in said agreement and upon the terms and conditions therern
stated," and that thereafter said bill of s'1le or assignment "No. I"
was modified by a cert'1in supplemental agreement, "copy of which is
hereto attached and made a part hereof marked 'No.2.''' Therefore,
without any statement of default or nonperformance by the plain
tiff, it alleges the pnrchase by defendant from plaintiff of certain con
tracts, and an agreement to pay therefor as stated in the agreements
.annexed to the answer.
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The answer then sets up five defenses and counterclaims denominated
as follows:

"For a further and separate defense and a counterclaim to the cause of ac
tion set forth in the complaint," or in substance that.

This contract referred to as "No. I" and "No.2," as a whole.
contains certain guaranties, and in the first counterclaim, also stated
as a defense, these writings are referred to as hereto annexed, and a
breach thereof is alleged, and that by reason thereof $84,963.74 be
came and remains due to the defendant from plaintiff. This second de
fense and first counterclaim also alleges that the sale and transfer of
contracts mentioned in the complaint is the same sale and transfer of
contracts mentioned in these agreements and this second defense and
first counterclaim. This is a good and sufficient allegation of a
counterclaim. This is demurred to. The next or second counterclaim
for $58,790..59 is demurred to specifically; so of the third counterclaim
for $60,702.77. The same is true of the fourth counterclaim for $18,
295.78, and of the fifth for $5,645. The total of the counterclaims is
H);228,398.08, and defendant demands judgment for the balance due it
after deducting complainant's claim which balance is alleged to be
$88.501.29. This is the balance for which the defendant demands
judgment, not the amount of anyone counterclaim, or of all the
counterclaims. Hence the demurrer to the counterclaim and sep
arate counterclaims, "that the defendant has not legal capacity to
recover upon the counterclaim for $88,501.29 with interest there
on from July 22, 1902, in its answer set forth, in that," etc., does
not in terms, or by intelligible reference, refer to anything set forth
in the answer. Evidently the pleader intended to refer to all the
five counterclaims and raise his objections to all of them, and he
takes the balance alleged to be due the defendant after deducting
from the total of the counterclaims the sum that would have been due
the plaintiff, but for such counterclaims, as the amount of the counter
claim. So treating this part of the demurrer, it must be overruled.
as the first counterclaim sets out, as a part thereof, the said agreements
"No. I" and "Ko. 2," and a breach thereof, etc. It does not appear
upon the face of the answer and the counterclaim, or either, that at
all times in reference to the work in question defendant was doing busi
ness in N ew York, and that the contracts under and upon which the
work was to be done were to be performed and were performed within
the state of New York, or that the work referred to was done in the
state of New York. A list of the contracts, but not the contracts, is:
set forth in Schedule A of the agreement, and the answer refers to
them as "enumerated" in the agreement. But, even were these state
ments correct, and even if these facts did appear, there is nothing in
the statutes referred to that prohibits or prevents the defendant from
recovering on the agreements.

If a foreign corporation does business in the state of New York and
earns money, or sells property in the state of New York on credit,
or makes, or assumes, a contract entered into by others, to do work in
the state of New York, and does the work and earns the money or per
forms the contracts assumed, it may sue for and recover the money due
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in the courts of the United States, even though it has failed to comply
with the provisions of section 15 of chapter 687, p. 1805, of the Laws of
the state of New York 1892, and the acts amendatory thereof, or with
the provisions of section 181, c. 908, p. 856, of the Laws of said state
1896. Nor is it necessary in a suit in the courts of the United States
to allege compliance with such sections of such laws, or either of them,
in order to state a good cause of action on such claims as are above
mentioned, or either of them. The contract was not void or illegal,
and the defendant to make its cause of action set out in the counter
claims, if any are set out, is not compelled to rely on an illegal con
tract. If such were the facts, then defendant could not recover on its
counterclaims. It is undoubtedly true that the Legislature of the state
of New York may by express provision, in certain cases, deny to a
foreign corporation the right or privilege of resort to her courts
for the enforcement of such contract rights (vVelsbach Co. v. N.
G. & E. Co., 96 App. Div. 52, 89 N. Y. Supp. 284, affirmed 180 N.
Y. .533, 72 N. E. 1152; but see Fuller & Co. v. Schrenk, 58 App. Div.
222, 2.24, 68 N. Y. Supp. 781, affirmed 171 N. Y. 671, 64 N. E. 1126,
and Parmele Co. v. Haas, 171 N. Y. 579, 581, 64 N. E. HO), but it
has no control over the courts of the United States, and, if such a cor··
poration has such a cause of action arising on contract, it may recover
in any United States court having jurisdiction in the very teeth of an
express statute of the state saying it sh~ll not. The jurisdiction and
power of the courts of the United States are determined by the Con
stitution of the United States and the acts of Congress not" in conflict
therewith. This, however, is quite a different proposition from that
involved when the contract sued upon is illegal and void. Miller v.
Ammon, 145 U. S. 421, 12 Sup. Ct. 884, 36 L. Ed. 759, where it is held:

"The general rule of law is that a contract made in violation of a statute
is void; and that, when a plaintiff cannot establish his cause of action with
out relying upon an illegal contract, he cannot recover."

Nor is it a case where the one party, a foreign corporation, is
'Suing another, a domestic corporation, to recover damages for the
nonperformance of an agreement made by it in refusing to go on under
it and execute its provisions, where the laws of the state where it was
made and to be performed forbade the plaintiff corporation to do
business in such state until it had complied w:th certain conditions pre
>cedent, and also made the contract to do such business in such state voiel
:as to it, and the plaintiff corporation has not complied with the pro
visions of such state laws. Diamond Glue Company v. United States
Glue Company, 187 U. S. 611, 612, 613, 23 Sup. Ct. 206, 47 L. Ed.
328. I do not question the power of a state to provide that all con
tracts, not affecting interstate commerce, made within and to be per
formed within its borders by the parties, between one of its citizens,
corporation, or individual, and a foreign corporation, shaIl be void in
case such foreign corporation fails to comply with lawful conditions
imposed as a prerequisite to its doing business within such state. The
question here for decision is: Has the state of New York in or by
the statutes referred to made the contract in question illegal or void?
If so, and the contract relied upon by the defendant is the same one



GROTON BRIDGE & MFG. CO. V. AMERICAN BRIDGE CO. 875

under which the accounts were transferred and upon which the plaintiff
must rely for recovery, it cannot maintain the action. Diamond Glue
Co. v. United States Glue Co., 187 U. S. 614, 23 Sup. Ct. 206, 47
L. Ed. 328; McMullen v. Hoffman, 174 U. S. 639, HI Sup. Ct. 839,
43 L. Ed. 1117. The plaintiff corporation, by those written agreements
"1\o. I" and "No.2," sold to defendant corporation certain con~

tracts made by plaintiff corporation with certain parties, and which the
defendant corporation assumed and agreed to perform, and as to and
in respect to which plaintiff corporation made certain guaranties.

The plaintiff corporation now sues to recover the price agreed to be
paid for such contracts by the terms of the agreement; in other words,
seeks to enforce its provisions. The defendant corporation says to
plaintiff: "You have not performed on your part, but, to our damage,
have violated same, and we counterclaim our damage." Thereupon
plaintiff corporation says: "You cannot do that, as the contract is void,
or nonenforceable by you, as you were not and are not authorized to do
business within the state of Kew York. We could legally sell you the
contracts and you could legally purchase and become bound to pay us
therefor, but, inasmuch as you could not legally perform or execute
the contracts purchased as they called for work to be done in the state of
New York, the doing of business in that state which you could not do
because of the provisions of the statutes thereof, you cannot counter
claim your damages for our nonperformance, even though you have, in
fact, fully performed the contracts we sold you with the other party
thereto, and have thus relieved us from the obligation of performance."
I do not think this contention is sound. The New York statutes have
not said that the one party, the domestic corporation, may enforce such
an agreement and recover the consideration agreed to be paid, having
wantonly and flagrantly violated its conditions and provisions, and that
the other party, the foreign corporation, shall not be able to defend
the action or counterclaim its damages in a suit for such consideration
because it had not complied with certain statutes imposing conditions
precedent to its doing business within the state. 'While it may be true
that defendant here could not have counterclaimed its damages in
the state courts, in an action for the consideration. which I doubt,
clearly it may in the courts of the United States, for there is no prohibi
tion anywhere against its so doing. By section 181, c. 908, p. 856,
Laws N. Y. 1896:

"EYer~' foreign corporation * * * shall pay to the state treasurer, for
the use of the state, a license fee of one-eighth of one per centum for the
privilege of exercising its corporate franchises or carrying on its business
in such corporate or organized capacity in this state. * * * No action shall
be maintained or recovery had in any of the courts in this state by such
foreign corporation without obtaining a receipt for the license fee hereby im
posed within thirteen months after beginning such business within the state."

This simply imposes the tax which may be collected in any of the
ways provided by law. If the same is not paid, and the receipt ob
tained, the doors to a remedy on the contract made by such corporation
or for the goods sold or labor performed, as the case may be, in the
courts of the state of New York, are closed against it, but there is no
suggestion that the contract or sale is void or illegal, or that no cause
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of action may accrue in its favor, or that no recovery may be had in
the courts of other states or in the courts of the United States. The
tax is imposed for the privilege of doing business in the state, but this
statute does not prohibit the corporation from doing business until the
tax is paid. It simply suspends the remedy in the courts of the state
until the tax is paid and the receipt obtained.

But section 15 of chapter 687, p. 180:;, Laws N. Y. 1892, "an
act to amend the general corporation law," is more drastic. This sec
tion provides:

"No foreign stock C'ol'poration. other than a monied corporation, shall do
business in this state without having firRt procured from the Secretary of State
a certificate that it has complied with all the requirements of law to authorize
it to do businesR in this Rtate, and that the lm"iness of the corporation to
be carried on in this state is such fl" may be lflwfully cfll'ried on by a corpora
tion incorporated under the lflWS of this state for "nch or similar businpss,
or, if more than one kind of businpss, by two or 1I10re corporations so incor
pora ted for such kinds of business n$pedivply. Tile Secretary of Statp
shall deliver such eertificate to evel'y "uch corporation so complying with
the requirements of law. * *' * No foreign stoek eorporation doing busi
ness in this state without i-mcIl eertifieate shall maintain any action in this
state upon allY contract made by it in this state until it "hall have proeured
such certificate."

This does not declare sales or contracts made by the foreign cor
poration which has not procured such a certificate or complied with the
statute void, or even illegal. It forbids doing business until the cer
tificate is obtained, and suspends the remedv in the courts of the state
of ~ew York on sales or contracts made or for work done until the
certificate is obtained. It has no effect upon the sale or contract made,
or upon the remedy in other courts. This section was again amended
in 1901 by page 1,J26, c. 538, § 1, but no change material here was
made. So the tax law quoted was amended by chapter 5,fl. p. 1364,
Laws of 1901, but in no respect material here. The rule of law appli
cable in such cases is thus stated in 19 Cyc. 1301, viz.:

"vVhere, however, the eontmct iR not ,'oid. lmt the statute merely prohibits
the foreign corporation from maintaining an action thereon in any court of
the stnt(~, it has heen held that tlIe eor!loration lllay nevertheless maintain
an aetion in the federnl eOllrts sinee It feelel'al e'ourt will not refuse to en-

·force a valid contract. harmless in itRelf. wlIich is I1onenforeenhle in thl'
state courtR merely 011 aeeonnt of noncolllpliance with the state adminis-

·trative regulations."

See, also, Blodgett v. Lanyon Zinc Co., 120 Fed. 893, 58 C. C. A.
79; Eastern Bldg. Ass'n v. Bedford (C. C.) 88 Fed. 7; Caesar v.
Capell (C. C.) 88 Fed. 403; Sullivan v. Beck (C. C.) 79 Fed. 200.

· Contracts are not necessarily illegal and void when made by a for
eign corporation with a citizen of a state, and are to be performed

·within the state, for the reason such corporation has not complied with
the laws of such state imposing conditions with which it must comply
before doing business there. Fritts v. Palmer, 132 U. S. 28.2, 10 Sup.
Ct. 93, 33 L. Ed. 317; Bedford v. Eastern Building & Loan Associa
tion, 181 U. S. 227, 21 Sup. Ct. 597,45 L. Ed. 834. If the laws of the
state declare such a contract illegal and void, or forbid the doing of the
acts to be done under it, or declare that all contracts made by such a
foreign corporation, which has not complied with its laws, within
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the state or to be performed there, shall be illegal or void, then such
contracts are void. If the highest court of the state has given con
struction to its statutes fixing the conditions on which a foreign cor
poration may do business within the state, and held they make all
contracts entered into by it without complying with such conditions
void, and they do not directly relate to interstate commerce, or dis
charge citizens from their contract obligations, or are not repugnant
to the Constitution and laws of the United States, or inconsistent with
those rules of public law which secure the jurisdiction and authority
of each state from encroachment by all others, or those principles of
natural justice which forbid condemnation without opportunity for
defense (Cable v. U. S. L. 1. Co., 191 U. S. 288, 24 Sup. Ct.i4, 48
L. Ed. 188; Bedford v. E. B. & L. A., 181 U. S. 227, 21 Sup. Ct.
597, 45 L. Ed. 834; Blake v. McClung, 172 U. S. 239, 19 Sup. Ct.
165, 43 L. Eel. 432; Pembina C. S. :VI. & M. Co. v. Pennsylvania,
125 U. S. 181, 8 Sup. Ct. 737, 31 L. Ed. (50), then the courts of the
United States are bound by and give effect to such construction
(Chattanooga National Building & Loan Association v. Denson, 189
U. S. 408,23 Sup. Ct. 630,47 L. Ed. 870; Waters-Pierce Oil Company
v. Texas, 177 U. S. 28,42,43,20 Sup. Ct. 518,44 L. Ed. 657; Miller
v. Ammon, 145 U. S. 421, 12 Sup. Ct. 884, .Hi L. Ed. 7;")9; Diamond
Glue Co. v. U. S. Glue Co., 187 U. S. 611. 2'\ SuP. Ct. 206,47 L. Ed.
328; Cable v. U. S. Life Ins. Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L.
Ed. 188; N. Y. Life Ins. Co. v. Cravens, 178 U. S, 389, :396, 20 Sup.
Ct. 962, 44 L. Ed. 1116), but such contracts are not necessarily void
because of noncompliance with such conditions (Fritts v. Palmer, 132
U. S. 282, 10 Sup. Ct. 93, 3;3 L. Ed. 317'), and the Court of Appeals
of the state of New York has not given such a construction to the
statutes referred to. In Beale on Foreign Corporations, § 213, it is
said, citing many cases:

"The weight of authority supports the vipw that contracts made by the
foreign corporation within the state before compliance with the statute are
not void, and that suit mny he brought upon them either by the other pnrty
or (nfter compliance, if thnt is, ns often bappens, made a condition of suing)
by the corporation. In accordance with this doctrine, it is held thnt in spite
of noncomplianee with the statute suit may he brought on the contract in
thf' courts of another statf', or in the federal courts. The same doctrine is
helel as to other transactions. Thus mortgage or trust deeds taken by eor
porations hefore complying with the statutes are not void; and on subse
quent complinnce with the stntute are good as ft'om the datp of mnking. The
same holds true of other securities taken by a corporntion. So titles to land
acquired by foreign corporations by purchasf' are valid; anc1 titles given on
foreclosure of mortgages to foreign corporations are likewise valid."

The author also cites cases holding the contrary. It is evident that
the question rests largely on the interpretation to be put on the lan
guage of the statute itself, and as determined by the highest court of the
state where such determination has been had. See cases cited. That
the Legislature of a state cannot effectively forbid the bringing of a
suit in the federal courts is decided in Bank of B. N. A. v. Barling
(C C.) 44 Fed. 641; Barling v. Bank of B. N. A., 50 Fed. 260, 1
C. C. A. 570; Columbia Wire Co. v. Freeman Wire Co. (C. C.) 71
Fed. 302; Sullivan v. Beck (C. C.) 79 Fed. 200; Blodgett v. Lanyon
Zinc Co., 120 Fed. 893, 58 C. C. A. 79.
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The general demurrer to all the counterclaims is therefore overruled.
Coming to the special grounds of demurrer to the separate counter

claims, there is more difficulty. As stated, the first counterclaim, set
forth in paragraphs 3 to 7, inclusive, is good, and the demurrer
thereto is overruled. So of the second counterclaim, paragraph 8 to
10, inclusive.

The next, or third, alleged counterclaim, paragraphs 11 and 12,
fails to state facts constituting or showing a valid counterclaim. Mere
recitals, especially those by way of argument, contained in a pleading,
are not sufficient allegations of fact; and this counterclaim, instead
of alleging that there were no net profits beyond the guaranty of 15
per cent. nor any profits of 1.5 per cent. or of any amount, and that
there were bad debts, stating the amount, merely recites as a legal con
clusion, without alleging facts to support it, that:

"And the total amount of such bad debts was, by this alllount so unpaid,
in excess of the amount of net profits beyond the guaranty of 15 per cent.;
there having been no net profits beyond such guaranty nor any profit of 15
per cent. as guarantied, and that the total amount of such bad debts, to wit,
the sum of $60,702.77, thereupon became due from the plaintiff to this de
fendant, but has never yet been paid, nor any part thereof, although pay
ment has been often demanded."

The fourth alleged counterclaim, paragraphs 13 and 14, is even more
deficient. The whole counterclaim reads:

"13. That by said supplemental agreement of June 1, 1900, article third
thereof, it is provided as follows: 'Third. 'The party of the first part [plaintiff]
reaffirms its obligations to consider all moneys receivable by it from the bridge
company, under this or any other agreement, as a trust fund primarily applica
ble to the payment and satisfaction of all the debts and liabilities of the party
of the first part [plaintiff], and expressly agrees to pay and fully diseharge all
its debts and liabilities with all due speed.'

"14. That the plaintiff did not discharge all its debts and liabilities as
agreed but allowed certain of said debts and liabilities to remain outstand
ing and unpaid whereby the defendant was damaged in the sum of $18,295.78."

There is no statement or allegation giving the amount of debts and
liabilities not paid or discharged, and hence there is no foundation or
basis stated for the statement as to the damage sustained. Nor is there
any allegation that any moneys were received from the bridge company.
Hence there Was no trust fund with which or from which to pay such
debts. From the meager statement of this item of the contract the
only fair inference is that such debts were to be paid from such trust
fund only. There is no reference to other p1rts or allegations of the
answer or of the contract, and they are not referred to and made a part
of the counterclaim by reference thereto.

For the same or similar reasons the fifth, and last, counterclaim, para
graphs 15 and 16, is fatally defective. It reads:

"15. That the plaintiff by said sale under said agreements hereto annexed
represented and warranted to the defendant that it, the plaintiff, was the
owner of said contracts assigned as aforesaid.

".16. That the plaintiff was not the owner of certain of said contracts which
it purported to assign, and thereby the defendant was unable to establish any
right in and to said certain contracts and suffered loss and damage in the
sum of $5,645.00."



CARPENTER V. BOROUGH OF YEADON. 879

A counterclaim must state facts showing a cause of action in· favor
of the party alleging it against the plaintiff. In pleading it is not
necessary to repeat in each counterclaim all the facts essential to make
it complete; but, if this is not done, there must be an intelligible
reference to other parts of the same pleading for such facts, and they
must be contained in the pleading. And facts not conclusions must
be alleged. If a contract and a breach thereof is relied upon, the con
tract must be stated and a consideration shown.

In Baylies' Code Pleading (1st Ed.) p. 280, § 36, it is said:
"Mode of Plealling a Counterelairn.-A counterclaim should be pleaded in

the same manner that the defendant would plead the same facts if stated
in a complaint in an action brought by him against the plaintiff. It is in
effect a complaint in a cross-action; ana the general rules governing the
statement of a cause of action in a complaint apply to the statement of the
facts constituting a counterclaim."

Among the many cases demonstrating the insufficiency of those
counterclaims are the following: Baylies' Code PI. & Pro (2d Ed.)
78, §§ 4, 5; Recknagle V. Steinway, 58 App. Div. 352, 69 N. Y
Supp. 132; Booz V. Cleveland Co., 45 App. Div. 593, 61 N. Y
Supp. 407; Wallace v. Jones, 68 App. Div. 191,74 N. Y Supp. 116;
Bigelow V. Drummond, 42 Misc. Rep. 618, 87 N. Y Suop. 581;
Victory Mfg. Co. v. Beecher, 55 How. Pr. (N. Y) 193; Landau V.

Levy, 1 Abb. Pro (N. Y.) 376; Sinclair v. Fitch, 3 E. D. Smith (N.
Y) 677; McKenzie V. Fox (N. Y.) 8 N. Y. Supp. 800.

It mav be remarked that the court on the trial is entitled to have the
pleadings clear, definite, and certain.

The demurrer to the third, fourth, and fifth counterclaims is there
fore sustained, but defendant may serve an amended answer within
20 days.

CARPENTER V. BOROUGH OF YEADON et at
(Circuit Court, F... D. Pennsylvania. March 4, 1007.)

(No. 23.)

1. MUNICIPAL CORPORATIONS-VALIDITY OF ORDINANCE.
Where the Legislature has conferred upon a municipal corporation In

express terms the power to do a specific thing, an ordinance passed pur
suant thereto cannot be impeached in the courts, because it would have
been unreasonable if passed in tl;te exercise of a general or incidental
power, there being no question of fraud or oppression raised.

2. SAME-POWER TO REGULATE CEMETERIES-PENNSYLVANIA BOROUGH ACT.
The power conferred on boroughs by the Pennsylvania borough act of

1851 (P. L. 322, § 2, cis. 16, 17) "to prohibit within the borough the burial
or intennent of deceased persons, or within such partial limits within the
same as they may from time to time prescribe," and "to make such other
regulations as may be necessary for the health and cleanliness of the bor
ough," may properly be exercised by the passage of an ordinance by the
borough council, and such an ordinance prohibiting the establishment of
any new cemetery within the borough 01' any burials except within the
limits of existing cemeteries is within such power and valid.

3. CEMETERIES-LANDS CONSTITUTING CEMETERY.
Certain persons obtained an option for the purchase of a tract of land

of 90 acres. Three acres were to be purchased separately and the re
mainder by a later date stated. T'he three acres were purchased an.d
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paid for and devoted to cemetery purposes, the bodies from an existing
cellidery being moved and reburied thereon. After this the borough
passed an ordillance prohibiting the establishment of any new cemetery
therein, or "the enlargement of the existing cemeteries or burying
grounds within the borough, by adding thereto or using for the purposes
of interment ground not now owned by the owners of such c-emeteries or
burying grounds." Prior to this the purchasers of the three acres had
organized a cemetery association to which such land was afterward trans"
ferred, and which still later completed the purchase of the remaining 87
acres largely on credit and by payment in its stock. The greater part of
the stock was issued to the promoters, and the association being unable
to sell its treasury stock was without funds. The 87 acres was not su~

divided into lots nor prepared for cemetery purposes, nol' wel'e any burials
made therein, and at the end of three or four years the land was sold in
foreclosure proceedings to an individual purchaser. Held, that such land
was not an established cemetery at the time of the ordinance, within the
meaning of such ordinance. and that the purchaser was not entitled there
under to use it for cemetery purposes.

On final hearing.
Wilson, A Lewis Smith, and John G. Johnson, for

In Equity.
E. Wanng

complainant.
Isaac E. Johnson,

respondent.
O. B. Dickinson, and Dwight M. Lowrey, for

J. B. McPHERSON, District Judge. This is a bill in equity brought
by the complainant ag:tinst the borough of Yeadon and certain of its
officers to restrain the enforcement of an ordinance passed in July, 1895.
The ordinance is as follows:

"Section 1. The councils of the borough of Yeadon do ordain: The estab
lishment or use for purposes of interment of any new cemetery or burying
ground in addition to those now existing within the limits of the lJorough at
any time hereafter is hereby prohibited.

"Sec. 2. 'rhe enlargmnent of tlJe existing cemeteries or burying grounds
within the borough. by adding thereto or using for purposes of interment
ground not now owned by the owners of such eemeteries or burying grounds
respectively is hereby prohibited.

"Sec. 3. 'I'he interment of any human body in any place within the borough
of Yeadon except in ground now used as a cemetery or burying ground, or
witlJout the requirements of tlJe borough board of health haVing been com
plied with, is declared to be a nuisance, and is hereby prohibited.

"Sec. 4. Disinterments may only be made between the first day of Octo
ber and tbe thirty-first day of May, instead of between tbe first day of No
vember and first day of Mayas lJeretofore provided.

"See. 5. All disinterments shall be made during the daylight and superin
tendents of burial grounds are probibited from allowing any dead body to
be removed from or interred in their respective gronnds between sunset and
sunrise.

"Sec. 6. Bodies may be disinterred and removed from grave to grave in tbe
same cemetery by permits between June first and October first.

"Sec. 7. In all such cases tbe remains sball not be exposed to view witbout
special permit from tbe board of health.

'·Sec.8. All permits for disinterments from vaults or grave shall become
void unless used within seventy-two hours after date of issue.

"Xo interment of any human body shaU be made witbin the limits or within
tbe portion of tbe limits, of any cemetery, now or bereafter located within
tlJe borougb of Yeadon. or anywhere else in said borougb, until there Sbllll
bave been filed by the superintendent of tbe cemetery in which the proposed
interment is to take place. if it is to be in a cemetery, or by tbe person hav
ing charge of sucb interment if It is not to be in any cemetery, witb tbe secre-
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tary or the board or health for the time being of the said borough, a certif
icate of death for each human body proposed to be so interred, giving the
full name, age, sex, cause of death, and last residence of the deceased, and
signed by the physician attending during the last illness or by a coroner or
health officer of this or some other municipality, and a permit for the inter
ment of eaeh such human body issued by the said secretary of the board of
health of said borough, the fee for which permit shall be one dollar ($1), and
shall be paid to the' said secretary: of the board of health of said borou~h (tn
be by him paid into the borough treasury) by the SUjwrintendent of the (,1'1llf'

tery in which the interment is to take place, if it .is to be in a cemetery.
otherwise by the pE'rson applyIng for such perrnit, before such !)pnnit sh"1'
be issued. In case the said certificate of death shall show that tIle ncpcnse(l
has died of any eommunicable disease, and in ea,:e knowl(,l1ge of that faet
shall come to the secretary of the board of health of said borough in all-

other way, the secretary shal! report the same to the board of health befort'
issuing the said permit, whereupon the said board may either prohibit such
interment, or direct and euforce such preeautions to he taken in making such
interment as they shall deem necessary to preserve the public health; provid
ed. however. that in case of the removal of human hodies from one cemetery or
other ground, either within or without the said borough, to a cemetery or other
place in f'aid borough. the only certificate Iwcessan' to be filed sImI! be the
permit, or an attested copy of the permit, is~ned hy the cemetery or munici
pality from whieh said hod~' shall be removed, hnt the lwrmit for the inter
ment of such human body in any cemetery or elsewhere within this borough
shall be taken out and the fee therefor shall be paid in eY(~ry case as above
prOVided in' these as in other cases."

The foregoing ordinance was passed in the exercise of the power
given by clauses 16 and 17 of section 2 of the general borough act
of 1851 (P. L. 1851, 322), under which the borough of Yeadon was
incorporated. These sections give to boroughs that are chartered
under the act the power,

"16. To prohihit within the horough the bnrial or interment of deceascll
persons, or within sueh partial limits within the same as tlley may from tim'"
to time prescribe, and to regUlate the depth of gl'llns.

"17. To make such other regulations as Illay be necessary for the health
and cleanliness of the borough."

The complainant is the owner of two tracts of land, not contiguous,
one containing 75 acres and the other containing 12 acres to which he
acquired the legal title in 1898 by virtue of a sheriff's sale upon the
foreclosure of a mortgage. He clesires to use these two tracts for
cemetery purposeS-claiming to have succeeded to the rights of a
corporation called the North Mount Moriah Cemetery Company, of
which more will be said hereafter-but the borough refuses to permit
him so to do, even upon payment of the fee and compliance with the
other regulations prescribed by the ordinance of July, 1895. The com
plainant has accordingly brought the dispute into court, and attacks
the borough's refusal on two grounds:

(1) Because the ordinance is unreasonable and therefore illegal
(to quote the language of paragraph 16 of the bill) "inasmuch as it
directs that certain grounds may be used for purposes of interment,
whilst other grounds may not be used, including those of the com
plainant."

(2) Because "the terms of said ordinance are not applicable to
him, inasmuch as the cemetery in question was established at the time
of the passage of the said ordinance."

151 F.-56
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These positions will be considered in their order. Since the con
troversy has to do with the construction of a Pennsylvania statute
that affects the use of land in Pennsylvania, it is obvious that a fed
eral court should be controlled bv such decisions of the state Su
preme Court as may throw light tipon the subject, and that decisions
in other states on the same general subject are of inferior authority.
Before turning to the decisions, however, it should first be observed
that the power under which the ordinance in question was passed is
an express, and not an implied, power. Clause 16 of section 2 is not
of doubtful meaning. It gives boroughs incorporated under the act
the power to prohibit interments altogether within the municipal limits,
or to permit them within whatever area or areas the council may see
proper to designate. That such a power belongs to the state and may
be delegated to its municipal agents, such as cities and boroughs,
is not open to question. The power of the Legislature to prohibit
all future interments within the limits of towns or cities was expressly
recognized by the Supreme Court of Pennsylvania in Kincaid's Appeal,
66 Pa. 411, 5 Am. Rep. 377, and in Craig v. Presbyterian Church,
88 Pa. 42, 32 Am. Rep. 417, where the whole subject of burial ano re
moval is elaborately discussed, and the legislative power, either by
act of assembly directly regulating the matter or by an act delegating
the power of regulation to its municipalities, is unequivocally affirmed.

Assuming, therefore, that the borough of Yeadon was expressly
given such power by the act of 1851, the next question is whether the
reasonableness of the ordinance by which it exercised the power is
open to question in the courts. This question, I think, must be an
swered generally in the negative. The rule is thus stated in Dillon
on Municipal Corporations (4th Ed.) § 328:

"'IVhere the Legislature, in terms, confers upon a municipal corporation the
power to pass ordinances of a specified and defined character, if the power
thus delegated be not in conflict with the Constitution, an ordinance passed
pursuant thereto cannot be impeached as invalid, because it would have been
regarded as unreasonable if it had been passed under the incidental power of
the corporation, or under a grant of power general in its nature. In other
words, what the Legislature distinctly says may be done cannot be set aside
by the courts, because they deem it to be unreasonable or against sound pol
icy. But where the power to legislate on a given subject is conferred, and
the mode of its exercise is not prescribed, then the ordinance passed in pur
suance thereof must be a reasonable exercise of the power, or it wiII be pro
nounced invalid."

Doubtless a fraudulent or oppressive exercise, even of a power ex
pressly granted, might be judicially restrained, but there is no evidence
here of either fraud or oppression. And, if the complainant is to be
understood as declaring the ordinance to be invalid on the ground
that the mode of exercising the power was not prescribed by the act
of 1851, and that the ordinance of July, 1895, was not a reasonable
exercise of the power, I think the answer to his argument is threefold:

First. The act of 1851, while it does· not specifically say that the
power to prohibit interments shall be exercised by the passage of an
ordinance, does say, in the first clause of section 2, that:

. The powers of the corporation shall be vested in the corporate officers des
ignated in the charter. They shall have power:
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"I. To make such laws, ordInances, by-laws and regulatIons, not Incon
sistent wIth the laws of this commonwealth, as they shall deem necessary tor
the good order and government of the borongh."

The section then goes on to enumerate in its remaining clauses what
powers the borough is to have, and the effect of the whole section,
taken together, is to give to the borough express power to pass ordi
nances on the subject now under discussion.

Second. But, even if it should be held that the act does not prescribe
expressly the mode in which the power is to be exercised, I do not sec
upon what ground it can be successfully maintained that the passage
of an ordinance is not a reasonable exercise of the power. Indeed, it
could not be otherwise exercised, as it seems to me. Certainly no other
way has been pointed out by the complainant's argument. The subject
seems to be for the borough council, in the first instance, and not
for the administrative officers alone.

Third. But, if the argument is that the mode of exercisin~ the
power was unreasonable because the ordinance permitted existing
cemeteries to continue to bury the dead, while it prohibited bur::!l in
any other part of the borough, this is to be said in reply: The ordinance
does no more than clause 16 expressly permits, namely, define par
tial limits within which interments may take place, and this, I think,
might be done as properly by general words of exclusion as by \\lords
of precise definition. The partial limit prescribed by the ordinance
was, in my opinion, fully justified by the evidence that was laid before
the court, and was no doubt within the knowledge of the council. I
shall not discuss the testimony upon this point, but content myself with
saying that when the size and population and surroundings of the bor
ough are considered, and the unusual proportion of its area that was
already devoted to the burial of the dead, the reasonableness of putting
a stop to the establishment of new cemeteries (if that question is sub
ject to review by a court) was, at the most, so fairly balanced that the
discretion of the borough council should not be interfered with. For
my own part, having read all the testimony on this subject, I agree
that the discretion of the council was exercised properly, and for the
public good.

The second defense is that the complainant's ground was an es
tablished cemetery in July, 1895, and therefore that the borough or
dinance did not apply to it at all. Upon this point I find the facts to
be as follows: In July, 1894, Alexander Harding was th~ owner of
90 acres of unimproved land in the borough of Yeadon, including the
two tracts in controversy, of 75 acres and 12 acres respectively, and
3 acres more, which will be further referred to in a moment. As al
ready stated, the first two tracts are not contiguous, and the 12-acre
tract may be dismissed from further consideration with the remark
that it is unimproved woodland on which nothing has ever been done
to fit it for cemetery purposes. It is not connected in any way with the
75-acre tract, and-standing by itself, as it does-cannot be said to he
an "established" cemetery in any sense of that word, whatever Hard
ing's grantees may have intended ultimately to do with it.

In July, 1894, Dutton, who had conceived the idea of laying out a
cemetery on this tract, obtained an option from Harding to buy 3 acn:s
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at $5,000, and the remaining 87 acres at $135,000. A separate settle
ment was to be made for the 3 acres on or before October 1, 1894,
and for the 87 acres on February 1, 1895. On October 1, 1894, a set
tlement between Dutton and Harding was made for the 3 acres of
land, the price was paid in full by Dutton, and a deed, dated July 11,
1894, free from incumbrance, was delivered to Joseph Costello, Dut
ton's appointee, who was a mere holder of the legal title, a "straw
man," as he is sometimes called in the testimony. Harding also agreed
that his grantee should have a right of way over the 7i'j-acre tract to
the 3 acres thus conveyed, even if the purchase of the 87 acres should
not be carried out. A reason, and no doubt the principal reason, for
this separate dealing with the 3 acres, is to be found in the fact that in
March or April of 1894 Dutton had made a contract with the Mach
pelah Cemetery Society, whose burial ground was at 11th street and
Washington avenue in the city of Philadelphia, whereby Dutton was
to buy the ground of the society in Philadelphia, and was to exchange
with the lot owners of the society lots in a new cemetery containing
not less than 3 acres. He agreed further to move all the bodies at
his own expense. Several other persons were interested with Dutton
in this scheme which was carried out during the fall of 1894, and the
spring of 1895. The bodies buried in the :YIachpelah Cemetery were
removed to the 3 acres just referred to, and these acres were there
after known as the Machpelah section of the North Mount Moriah
Cemetery-Dutton and certain associates having taken out a charter
of incorporation under this name on July 14, 1904, with a capital stock
of $1,000, divided into 20 shares. In order to provide funds for the
expense of moving the bodies to the 3-aere tract an advance of $25,
000 was made bv one Sinnott in the fall of 1891, which was secured
by a mortgage on the ground of the Machpe1ah Cemetery in Phila
delphia, and was guarantied by complainant Carpenter and another
of the interested parties. The advance was made upon the agreement
that the land of the Machpc1ah Society which Dutton had bought
should be sold, that the mortgage should be paid, and the profits should
be divided, 9/17 to Sinnott and the guarantors of the mortg'age, and
8/17 to Dutton and his friends. as owners of the land. In the fall of
189.5, after the ordinance under consideration had been pa'sed, the
ground of the l\fachp.elah Society in Philadelphia was sold for a price
large enough to pay Sinnott's mortgage, with the additional expense
of moving the bodies, and to produce a net surplus of about $40,000.
On December 3, 1895, Joseph Costello, the holder of the legal title,
at the direction of the real parties in interest, executed and delivered
to the North Mount Moriah Cemetery a deed for the 3 acres, known as
the Machpelah section.

Sometime after the incorporation of the North Mount "Yforiah Ceme
tery Company Dutton and his associates communicated to Harding
their inability to carry out the purchase of the remaining 87 acres,
unless Harding would accept at par $30,000 of stock in the company,
in lieu of a like amount of cash. In December, 1895, after further
negotiations between Dutton and Harding for a modification of the
original contract, a new agreement and a settlement thereunder were
made, whereby Harding accepted, in lieu of $135,000 in cash and mort-
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gages and $1,500 in stock in the company, as had been stipulated in
the original agreement, a total payment of $105,000 in cash and mort
gages, and $31,500 of full-paid stock in the company; and thereupon
he delivered to Costello, Dutton's appointee, a deed for the 87 acres
subject to an existing mortgage of $! H,OOO-which was counted as part
of the price-and took from Joseph Costello, in part payment, a
purchase-money mortgage for $:65,000; and on the same day Costello
conveyed the 87 acres, mediately throl1gh Charles S. Baker-another
"straw man"-to the North l\lount Moriah Cemetery Company, sub
ject to the mortgages just referred to.

Not long afterward stock of the company was issued for the land
obtained from Harding, and was delivered in certain proportions be
tween Dutton, Sinnott, and others interested in the enterprise. To
carry out the agreement among themselves, the stock was increased
to 8,000 shares, or $400,000. Of these, 6,000 shares were issued on
December 20, 1895, to Baker. the straw man to whom the intermediate
deed from Costello had been made, and Baker forthwith divided the
stock among the interested parties, various other straw men taking
title for Sinnott and others, and forming a majority of the board of
directors. In this manner the complainant Carpenter became the owner
of 1,066 shares-$50,300-for which he never paid anything, except
as he was interested in the proceeds of the sale of the l\!Iachpelah So
ciety's land. His interest was based upon the soliciting of the loan
of $2;),000 from Sinnott, and his ratable guaranty of the mortgage
that had been given to secure that loan upon the ground of the l\!Iach
pelah Society.

The following paragraph, which has my approval, is taken nearty
verbatim from the brief of defendant's counsel, and contains other facts
bearing on the question now under consideration.

"The North Mount Moriah Cemetery Comvany never had llny subscription
or underwriting of its stock, and never was in a financial position to develop
and maintain a eemetery on the 87 aeres. 'l'be only money-other than that
derived from the sale of the ground of the l\laehpelah Cemetery Society in
Philadelphia--that was eontributed to the enterprise in eonsideration of stoek
was $1,000 eontributed by William Bradley and applied on the eontraet for
the 87 acres, and $5,000 contributed by Dutton and applied in acquiring a
clear title to the 3 acres. All other money was contributed in the form of
loans or extensions of credit by Carpenter, Wilkinson, Sinnott. and Dutton,
amounting to $3,000 or $4,000, principally to pay interest. All suggestions for
contributions of casb to the treasury by the members of the comlJany, all
efforts to borrow money on the credit of the enterprise, and all suggestions for
the sale of any part of the 2.000 shares of treasury stock, proved abortive.
No work was ever done upon the 87 acres by the, promoters, or by the North
~Iount Moriah Celnetery Company, other than a preliminary survey and tll!'
preparation of a proposed plat: the grading of a road from the S-aere trar·t
south, through tbe 87 acres to Whitby avenue, being the right of way due the
Macllpelah section; and grading to a slight extent upon onc or two COll

necting roads. A eopy of the plat will be found iu the eomplainant's reeord.
No interments were ever made, and no burial lots were el'pr sold in the 87
acres. 'l'lle prineipal business done by the board of diredors between De
eember 20, 1893, and April, 1898, was to pass resolutions en'ry quarter pro
viding for the extension of the eompany's notes for money borrowed. In the
spring of 1898 the North Mount Moriah Cemetery COlllll:1llY, being without
funds or hope of suecess, abandoned the enterprise, so far as the 87 acres
were concerned, and, being in default for interest on the lIarding mortgage of
$25,000, the mortgagee foreclosed. Finally a sheriff's sale in foreclosure was
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had on May 28, 1898, and tbe complainant, Carpenter, bought the 87 acres tor
'50,000, subject to a mortgage of $48,000 and accrued interest. The sheriffs
deed to Carpenter was dated July 13, 1898."

Upon these facts, I do not think it can be successfully contended that
a cemetery had been "established" upon the 87 acres, or upon any part
of either tract making up that area, in July, 1895, when the ordmance
was passed. The scheme was purely speculative then, a promoter's
enterprise, lacking the needful funds to carry it through, and nursed
along in the hope that the money might be found by and by. Lots
could not be sold and were not sold, they were not even laid out on
the ground, and it is clear that no attempt was made to use the 87
acres, or any part of it, as a cemetery, for several years after the or
dinance was passed. To speak of ascheme like this as an "established"
cemetery would be, I think, to stretch the word far beyond its ordinary
and proper meaning.

I shall not extend this opinion by discussing the cases that were cited
by counsel for either party. They have aU been examined and con
sidered to the best of my ability, and I find nothing in any of them to
cause me to doubt that the complainant has failed to make out his
case.

A decree may be entered dismissing the bill, with costs.

WEST HARTLEPOOL STEAl\! NAVIGATION CO., Limited, T. 450 TONS
OF KAINIT et at

(District Court, E. D. Georgia. S. D. February 16, 1907.)

1. SHIPPING-CESSER CLAUSE OF CHARTER PARTy-LIEN ON CARGO OWNED BY
THIRD PARTY.

The cesser clause of a charter party cannot create a lien in favor of
the vessel on cargo owned by a third party, without a mel"itorious claim
for liability against the goods or their owner, unless such owner is shown
to be privy to the charter.

2. SAME-BILL OF LADING-MARGINAL NOTE REFERRING TO CHARTER PARTY.
A marginal note on a bill of lading reading, "Discharge and all otner

conditions as per charter party dated Hamburg, 18th April, 190G," it not
appearing by whom it was written, is not any part of the contract, nor
does it make a provision of the cesser clause of the charter party giving
the vessel a lien on the cargo for demurrage binding on the consignee,
who was not a party thereto.

8. SAME-CoNSIGNEE OF CARGo-DEMURRAGE.
The consignee of a cargo, under bllls of lading which obllgated it only

to receive the cargo as delivered by the vessel, leaving the duty of dis
charging upon the vessel or the charterer, is not subject to the provi
sIons of the charter party respecting the time for di,;cbarging or de
murrage, nor, if liable for demurrage because of fallure to receive the'
cargo as delivered, is such liability measured by the stipulated penalty
provided in the cbrrrter part3' as between the owner and charterer, but
is to be determined by evidence as to the actual damage resulting from,
its neglect or default.

In Admiralty. Libel in rem and in personam tor demurrage.
William R. Leaken and Convers & Kirlen, for libelant.
lWalter G. Charlton, for claimant and respondent.
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SPEER, District Judge. The West Hartlepool Steam Navigation
Company, Limited, a British corporation, presents a libel in rem against
450 tons of kainit. This is a portion of the cargo of the ship Bolton
hall. There are also charges in personam against Hamburg-Ameri
kanische Packetfahrt-Aktien Gesellschaft, the Hamburg American
Line, Paul Klembt, the Southern Shipping Company, the Virginia
Carolina Chemical Company, and E. W. Mansfield. The libel alleges
that on the 18th of April, 1906, at Hamburg, Germany, the British
steamship Boltonhall was chartered for a voyage from that port to
Savannah, Ga., by the Hamb~lrg-A.merican Line, to safely carry and
deliver a cargo of kainit to the Southern Shipping Company at the
latter port, their agents, or such party or parties as should be desig
nated by them for delivery. Bills of lading were delivered by the
master of the vessel, acting for the owner, to Paul Klembt for the
Hamburg-American Line, and by due course of indorsement were
finally delivered to the Virginia Carolina Chemical Company, which
is the owner of the kainit. It was provided by the charter party that
the steamer should "be discharged at port of discharge at not less than
an average of three hundred tons per weather working day," with
the penalty that, "if detained longer, demurrage to be paid 4 pence
British sterling per ton gross register for every day so detained."
Stipulation was also made as follows: .-

"The cargo to be brought to and taken from alongside the steamer at char
terer's risk and expense. * * * The steamer to employ charterer's or their
agent's ste,edore and tally clerks for loading, stowing and discharging the
eargo at the usual lowest charge at port of loading and port of discharge;
charterer's responsibility to cease on shipment of cargo, but steamer to have
an absolute lien npon the cargo for all freight, deadfreight and dl'murrage.
The steamer is to be discharged at one or two wharves at her l'xpense as or
dered by consignees within 24 hours after steamer has been entered at the
custom house, consignees guaranteeing sufficient depth of water."

The charter party also required "the cargo to be brought to and
taken from alongside the steamer at charterer's risk and expense,"
and was signed by Paul Klembt, the Hamburg-American Line, and by
the agents of the owners. The bill of lading in the thirteenth clause
stipulates:

"Goods to be taken from the ship by the consignees directly they come to
hand in discharging the ship, and the carrier's responsibility to cease, package
by package, immediately the goods leave the ship's deck or tackle. If not
taken from alongside by the consignees, they will be landed and deposited at
the expense of the consignee, and at his risk of fire, loss or injury, on the dock,
or in warehouse, or in craft, the collector of the port being hereby authorized
to grant a general order for the discharge, immediately after the entry of the
ship."

It is evident that this does not relieve the ship or the charterer of
the duty of discharging the cargo. The only obligation upon the con
signee is to take the goods. This construction of the provision in the
bill of lading is avoided by the clause in the charter which requires
the ship, through its own agent and at its Own expense, to discharge
the cargo "at one or two wharves," depth of water being guarantied.

The Virginia Carolina Chemical Company, the consignee, presents
its response and claim to the kainit libeled. It avers that, "having
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paid the full value therefor, claimant was entitled to receive from said
vessel, or from whoever was invested with authority in the premises,
the said cargo of kainit without unreasonable delay." The claimant
protests that it "has and had no concern with the terms of the charter
party, or any other agreement between the owners of said Boltonhall,
and any charterer, shipper, consignor, freighter, or consignee, and is
in no wise bound by any stipulations, agreements, or understandings"
between them. The libelant contends that the consignees are bound
by the provision in the charter party for the discharge of the cargo
at the rate of not less than 300 tons a day. It insists that, the discharge
not having been effected in this time, the consignee is liable under the
cesser clause of the contract for demurrage, as a penalty for a delay
of nine days and two hours. The cesser clause in this charter is as
follows:

"Charterer's responsibility to cease on shipment of cargo, but steamer to
have an absolute lien upon the cargo for all freight, deadfreight, and demur
rage."

The consignee disclaims all liability under this clause. It points out
that no time for the unloading was fixed in the bill of lading, that a
reasonable time under all the circumstances of the case would be
allowed, and that, in view of the evidence in this case, the time occupied
was reasonable.

The delay was occasioned by a strike, of a general and aggravated
character, in effect among the laborers of the stevedores in Savannah.
It was impossible, the consignee contends, for the stevedores to unload
the vessel, notwithstanding very diligent efforts were made to secure
labor; but that in no event, since the obligation was on the vessel or
the charterer to unload, and since the vessel undertook this duty
through its own agents, Smith & Kelley, is the consignee-which has
at all times been ready to accept the freight-responsible for the de
lay? The claim of the libelant is based solely upon the cesser clause.
There is no charge of negligence or willful delay against the con
signee. It is to be observed that the owner of the kainit, brought over
in the Boltonhall, did not sign the charter party. It does not appear
that it was ever exhibited to the consignee. It is true that the owner
accepted the bill of lading-which had a marginal reference in writing
to the charter party-but it did not receive or accept its kainit until
the loss on account of the demurrage had been fully incurred. It is
alleged in the libel that the master secured the services of the steve
dores under the designation of the charterer's agents at this port. It
appears from the proof that he superintended the discharge of the
vessel, and the consignees had nothing whatever to do with it. The
loss, if any, resulted from the inability of the charterer's agents to
unload the ship as they were obliged to do. The consignee incurred
no responsibility for the failure to unload. The ship was obliged to
deposit its goods in one or two wharves, and there is no pretense that
the consignee had any actual participation in the failure to place the
kainit as stipulated. It is true that the penalty for demurrage is ex
plicitly stated in the charter party, but the contract is between the
shipowner and the charterer. Charter parties are construed like
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other contracts, It is also true that the charter party gives the ship
owner a lien upon the cargo. This, as we have seen, is a part of the
cesser clause. vVith reference to this, we find in Hughes on Admiralty,
p. 165, the following:

"A curious provision in modern charter parties is the clause known as the
'cesser dause.' Its Uf'ual language is, 'Owner to have a lien on the car;.;o for
freight, deadfreight, and demurrage, charterer's liability to cease when cargo
is shipped.' "

Such clauses are always strictly construed. Applying this principle
to the facts under consideration, I conclude that had the cargo be
longed to the charterer, and were the charterer at fault, the lien of the
cesser clause might be effective. But the title to the kainit was not
in the charterer, it was in the consignee, and no lien created by the
charter party-however explicit its literal expression-can be enforced
against the goods of a third party, without a meritorious claim for
liability against such goods or such party, unless that party is clearly
shown to be privy to the contract creating the lien.

The libelant insists, however, that the consignee who received the
goods is bound in this case by reason of a certain memorandum in
writing inserted in the margin of the bill of lading, as follows:

"Discharge and all other conditions as per charter party dated Hamburg,
18th April, 1906."

This marginal reference is not in the body of the bill of lading-,
and this is the more significant for the reason that other marginal
references to freight are distinctly referred to within the bill. There
is no proof when or how this memorandum was inserted. It is not
any part of the contract. The Supreme Court of the United States.
in Lnited States v. Kimbal, 13 Wall. 636,20 L. Ed. 503, holds that:

"A marginal note put by the quartermaster's Department on bills of
lading of vessels chartered by them, 'that if on the arrival of the vessel at tlw
port of destination, the consignee should order her to another place to dis
eharge, such order in all cases to be in writing on the bill of lading,' does not
make a part of the contract entered into by the vessel."

A fortiori, would this not be binding on the consignee. See, also
The Majestic, 166 U. S. 384, Ii Sup. Ct. 59i, 41 L. Ed. 1039; Wheeler
on the Modern Law of Carriers, 263.

But let it be supposed that the text of the bill of lading contained
this marginal reference. Said the Supreme Court in Crossman v.
Burrill, li9 U. S. 109,21 Sup. Ct. 41 (45 L. Ed. 106) :

"The provision of the eharter varty, which 'requirt's the bills of lading to bl'
signed as presented, without vrejudice to this charter,' while it obliges the mas'
tel' to sign bills of lading upon request of the charterers, does not lllean tha'
the bills of la(ling, or the consignee holdinQ; them, shall he Rubjeet to all the
proviRions of the charter; but only that the obligations of tlle chartererR to
the ship and her owners are not to bE' affected by the bill of lading so signed."

The court continues:
"The bills of lading, as already mentioned, prOVide only for 'paying freight

for said lumber as per charter party dated 7th March. 1893, and average ac
{~ustomed.' They do not mention demurrage, or refer to any provisions of the
charter, othE'r than those cone0rning freight and average. It is \ypll settlE'f)
that a bill of lading in such a form does not subject an indorsee thereof, who
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receives the goods under it, to any of those other provisions of the cbarter.
It does not give him notice of, or render him liable to, the specific provisions
of the charter, which require a discharge of/ a certain quantity of lumber per
day, or, in default thereof, the payment of a specific sum for a longer deten
tion of the vessel; but he is entitled to take the goods within a reasonable timc
after arrival, and is liable to pay damages for undue delay in taking them,
according to the ordinary rules of law which govern in the absence of specific
agreement."

This is precisely in point. It is true that the bill of lading here
does give to the shipowner a lien for demurrage occasioned by the
negligence or other misconduct of the shipper or consignee. This
demurrage is to be determined as usually by reference to the evi
dence, and is not in any sense dependent upon a stipulated penalty
or forfeiture, like that sought to be enforced through the cesser
clause. Here no actual damages are either alleged or proven. The
penalty is sought to be enforced in strict accordance with the cesser
clause, and that is all.

It follows that the Virginia Carolina Chemical Company is not
bound by the cesser clause or the penalty for its violation. The claim
for the penalty, and the assertion of a lien therefor against the prop
erty of that company, must fall, and since there is no other claim
for demurrage, and since the company has produced a receipt for
$5,000 which evidences payment of the freight in full, the libel
against it must be dismissed.

While the respondents to the prayers in personam of the libel may
have been served, nothing was proven on the trial or claimed against
them in argument. The proctor for libelant restricted his attention
exclusively to the alleged lien against the cargo under the cesser
clause. This is probably ascribable to the facts developed in evidence.
He doubtless realjzed that a court of admiralty is a court of equity,
and that a claim against these parties must be determined with due
regard to equitable principles. Now there is no specific date for
unloading the vessel mentioned either in the charter party or in the
bill of lading. The claim for demurrage, as we have seen, must be
based upon the facts of the case, and would not be allowed if the
ship was unloaded in a reasonable time in view of all the evidence.'

Now what was the evidence which embarrassed the good ship Bolton
hall and her master? 'When she reached Savannah, she was con
fronted by a strike among the longshoremen, the laborers of the
stevedores. These were American citizens of African descent. Thev
Deremptorily demanded an increase of 3351 per cent. in their wage~.
They also demanded the discharge of a foreman, a white man who had
long been in the service of the stevedores, and against whom nothing
whatever is made to appear. l'he strike was so vicious in charactei
that the Georgia state troops were assembled under arms in their
armon'. The stevedores could exert no influence on their former em
ployes'. They, however, sent ont to the contiguous country, and
brought in 400 men. These were carried across the river and guarded
by other men armed with rifles. This, it is said, was done for the
purpose of protecting them from the threatened attacks of the strikers,
but, in view of the somewhat heroic measures which arc occasionally
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adopted in these parts, I apprehend that the brave guardians of the
imported laborers were also instructed not to permit their wards to
escape. Be this as it may, it illustrates how difficult of performance
was the unloading of the vessel, which the ship's agents were under
obligation to perform. This vis inertia on the part of the longshore
men might well be pleaded-as the claimant has in effect done-as a
defense of vis major. The Supreme Court, in Crossman v. Burrill,
supra, defines a vis major as "a superior force, acting directly upon
the discharge of the cargo, * * * an unusual and extraordinary
interruption that could not have been anticipated when the contract
was made." It is probably true that the sullen and immovable ob
stinacy of the longshoremen, with the display of force deemed neces
sary as a consequence to meet the situation in Savannah at that time,
is in effect equivalent to the South American revolution which the
Supreme Court in that case held was a good defense of vis major.
In any event, no decree has yet been sought against the other re
spondents in personam. The libel in rem, as to that portion of the
cargo belonging to the Virginia Carolina Chemical Company will be
dismissed with costs, as will also the libel in personam, so far as it is
sought to make that company liable. Since other respondents within
the jurisdiction of the court were not assailed-although their coun
sel were present-they made no defense, and as to them no decree
will be taken. unless motions to dismiss for want of prosecution
should be made.

ATLANTIC OOAST LL\'I~ H. CO. Y. BAILEY.

(Circuit Court, E. D. Georgia, S. D. February 20, 1907.)

1. RE"llOVAL OF CAUSES-ISSUE OF FACT ON PETITION.
Issues of fact raised by a petition for removal, affecting the question

of removability, are cognizable only by the Circuit Court to which the
removal is sought.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Removal of Oaus
es, § 193.]

2. SAME-JURISDICTION OF FEDERAL OOURT-AcTION OF STATE OOURT.
'.rhe refusal of a state court to grant an order of remoyal does not

affect the jurisdiction of the federal court, which attaches as matter of
law upon the filing of a sUlficient petition and bond if the cause is reo
moYable.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Removal of Caus
es, § 204.]

3. SAME-SEPARABLE CONTROVERSy-JOINT AmloN.
'Where the petition in a joint action In a state court against a railroad

company and its servant to recover for a personal injury alleges facts
which show that the corporation is charged with negligence solely be
·cause of an act of its codefendant, under the rule of respondeat superior,
it states a cause of action which is several and not joint, notwithstand
ing a general averment of joint negligence, and the cause involves a sep
able controversy which renders it removable by such company, the other
jurisdictional facts being shown.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Remoyal of Caus
es, §§ 93, 100.

Separable controversy, see note to Robbins v. }Jllenbogem, 18 C. C. A.
86; ~Iecke v. Valleytown Mineral Co., 35 C. C. A. 155.]



892 151 FEDERAL REPORTER.

4. SAME-PROCEEDING AFTER REMOVAL-INJUNCTION AGAINST PROCEEDING IN
STATE COURT.

Where a sufficient petition and bond for removal have been filed by a de
fendant who is entitled to remove the cause, and a removal has thus been
effected under the law, although denied by tlle state court, the federal
court on a bill in equity filed therefor has power to enjoin the plaintiff in
the action removed from proceeding further therein in the state court.

[FAl. Note.-For cases in point, see Cent. Dig. vol. 42, Removal of
Causes, § 209.]

lU Equity. Suit for injunction.
Garrard & Meldrim, for complainant.
Osborne & Lawrence, for defendant.

SPEER, District Judge. The defendant, M. R. Bailey, filed in the
city court of Savannah an action in tort against the Atlantic Coast
Line Railroad Company and]. F. Bailey. Thereafter, the company,
being a resident of Virginia, gave bond and presented to that court
its petition for removal here, on the ground that the suit involved a
controversy wholly between citizens of different states, which should
be fully determined as between the company and the plaintiff. That
court, however, denied the petition by the following order:

"Under the authority of Southern Railway Co. v. O'Neal and Grizzle, 124 Ga.
735, 53 S. Eo 244, the foregoing prayer for removal is hereby refused."

The company then filed a bilI in equity in this court. This bill, as
amended, alleges that the action in the state court involved a separa
ble controversy, and that J. F. Bailey is a sham defendant, illegally
and improperly joined, because he is a resident of Georgia, for the sole
purpose of defeating the jurisdiction of the Circuit Court of the
United States. The complainant, therefore, prays that M. R. Bailey
be enjoined from further prosecuting any proceedings in the city court.
A temporary restraining order, with rule to show cause why the same
should not be made permanent, was granted. The defendant in this
bill, who is the plaintiff in the state court, contends that, as J. F. Bailey
was an employe of the company at the time of the injury, they are
both jointly liable for the alleged tortious act, and, as there is no
separable controversy removable to this court, that the injunction
must be denied. He insists that he had the option of suing either
Bailey or the company severally, or of suing them jointly, and, having
elected the latter, the court is concluded by the pleading.

Now the statute requires that, upon the filing of the petition for
removal and giving of bond, "it shall then be the duty of the state court
to accept said petition and bond, and proceed no further in such suit."
While this is true, in order to accomplish the removal, "the suit must
be one that may be removed, and the petition must show a right in
the petitioner to demand the removal." Stone v. South Carolina, 117
U. S. 432, 6 Sup. Ct. 79£), 29 L. Ed. 962. In determining that ques
tion, issues of fact raised by the petition are cognizable solely by the
Circuit Court to which the cause is sought to be removed. Kansas
City, etc., R. Co. v. Daughtry, 138 U. S. 303, 11 Sup. Ct. 306, 34 L.
Ed. aGil. But if it be solely a question of law whether, admitting
the facts stated to be true, it appears on the face of the record that the
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petitioner is entitled to remove, this may be decided IF both the state
and the Circuit Court. 4 Fed. St. Ann. p. 364; B~lrlington, etc., R.
Co. v. Dunn, 122 U. S. 513, 7 Sup. Ct. 1262, 30 T,. Ed. 1159; Spring
er v. Howes (C. C.) 69 Fed. 849. The question of jurisdiction is
here raised, not directly by plea or motion to remand, but collaterally
by a bill for injunction, nor does it appear, in determining the right
of the complainant to relief, that this court is bound by any order of
the state court denying the removal. The language of the statute is
clear that, upon filing the pet:tion and giving bond, the law itself
consummates the removal to the circuit court, unless subsequently
that court dismisses or remands the cause, irrespective of any order
or action of the state court. Birdseye v. Shaeffer (C. C.) 37 Fed.
821; Noble v. Mass. Ben. Ass'n (C. C.) 48 Fed. 337. As stated
in Wilson v. Western Union Tel. Co. (C. C.) 34 Fed. 561:

"The denial by the state court of the petition of the defendants for re
moval of the action in no respect affects the jurisdiction of the eircnit Court
of the United States, if the attion was removable and the bond offered WlUl

such as the statute required. The statute makes the removal on the filing of
the petition with the necessary bond."

The authorities are clear that a refusal by the state court to grant
an order of removal does not affect the jurisdiction of the national
court. Stone v. South Carolina, supra. In Brigham v. Thompson
Lumber Co. (C. C.) 55 Fed. 881, it was held:

"So far as the question of removal goes, and the jurisdiction to be acquired
thereby by the Cnited States Circuit Court, it is of little 1ll0nJPnt what the
order or decision of the state court may be. The jurisdiction of the United
States court will always depend upon a compliance or noncompliance with
the law of Congress in force at the time, and not in any measure upon the
decision of the state court. :\'either an order refusing nor an order granting
the removal can affect the jurislliction of the Circuit Court,"

Obviously then, it is the ,juty of this court, with the utmost respect
for the judgment of the state tribunal, to determine all questions affect
ing its own jurisdiction. Particularly 1S this true where the question
arises from the allegations of an independent bill, and those allegations
create issues of fact as well as of law.

The rule to be applied in deciding whether a controversy be sep
arable is expressed by the Supreme Court in Fraser v. Jennison, 106
U. S. 194, 1 Sup. Ct. 174 (27 L. Ed. J31), as follows:

"There must exist in the suit a separate and distinct Cf1use of action, on
which a separate and distinct suit might properly have been nought, md mm
plete relief afforded as to such cause of action. with all parties on .me side
of that controversy citizens of different states from those on the other."

The petition, which is in the usual form under the practIce of
this state, alleges that the petitioner was working under a certain car,
removing and replacing sills, and his work had been almost com
pleted, "when the said J. F. Bailey came to said car, and, without no
tice or warning to petitioner, placed a jack under said car at the end
opposite to where petitioner was working, and raised the same while
petitioner was under the car, He raised the said car by the use of
said jack, and removed the two stands and blocks thereon which sup
ported said car at that end." It is also alleged that by reason of the
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insecure placing of the jack the car began to fall down, that petitioner
then made a rush to get from under the car, and "in doing so his
foot was caught under a scantling which was being used to detach
the said sills from the flooring of said car, whereby he was thrown
headlong to the ground, his left knee striking a piece of iron belonging
~o ~aid car which was lying upon the ground." For the resulting in
Junes, he charges in his petition that J. F. Bailey and the Atlantic
Coast Line are jointly liable for concurrent negligence, and claims that
there is no separable controversy.

The weight of authority upon the principle here involved is expressed
by Creagh v. Equitable L. Assur. Soc. (C. C.) 88 Fed. 1, in the fol
lowing language:

"When a master is made liable for the negligent or wrongful act of his serv
ant, solely upon the ground of relationship between them, and the applica
tion of the rUle respondeat superior, and not by reason of personal participation
in the negligent or wrongful act, he is liable severally, and not jointly, with
the servant."

The learned Circuit Court continues:
"I consider it a logical sequence from this rule that, although the master anf!

his delinquent servant be named as codefendants in such an action, the com
plaint shows affirmatively that there is no joint liability, and that either r1~

fendant lDay properly claim that there is a separable controversy between
himself and the plaintiff."

See, also, Helms v. Northern Pacific R. Co_ (C. C.) 120 Fed. 389;
Prince v. Illinois Cen. R. Co. (C. C.) 98 Fed. 1; Gableman v. Peoria,
etc. (C. C.) 82 Fed. 790. It is true that the Supreme Court of the
United States, in Chesapeake, etc., R. Co. v. Dixon-Chief Justice
Fuller loquitur~179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121, has
held that, when concurrent negligence on the part of a railroad
company and its employe was charged, the liability of the defendants
was joint, the cause of action entire, and the controversy was not
separable as matter of law. That case, however, is very dearly differ
entiated from the one at bar. Here the language of the petition is as
follows:

"Said injury was caused by the joint and concurrent negligence of said At
lantic Coast Line Railroad Company and said J. l!'. Bailey in raising said car
while petitioner was working under the same, and by removing said stands
while petitioner was working under said car, and using and placing said jack
in such manner as to permit it to fall, the falling of said car and the conse
quent injury to your petitioner being the direet consequence of said negligent
acts. Petitioner specifies each of said acts as negligence, and alleges them
to be the proximate cause of his injury."

Negligence or liability is not necessarily joint merely because the
pleader so charges it in term. The deduction of joint negligence
must be based upon specific facts in the petition which justify it. It
is nowhere alleged how or when the company participated in the neg
ligence or caused the injury. There is no logical construction of
the above language, taken in connection with other paragraphs, than
that J. F. Bailey alone committed the alleged tort, and the com
pany is sought by the pleader to be made liable therefor solely as em
ployer, under the rule of respondeat superior. The supposition from
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tnese avennents that the corporation participated in "raising" the car
or "placing" the jack would seem somewhat strained. That generality
in the description of joint negligence did not exist, however, in :Rail
road Co. v. Dixon, supra, the case before the Supreme Court, where
it was charged:

That the "negligence of the corporate defendant was done by and thrOlll!:h fts
said servants and other of its servants then and there in Its employu.WUl, Iiud
said negligence was the joInt negligence of an the defendants."

This appears in the language of the Chief Justice:
"Assuming this averment to be inconsistent with a charge of dlrNt R<,tlon

by the company, it may nevertheless be held to amount to a cbarge of con
current action when coupled with the previous averment that (the deceased}
was kllled while crossing the tracJ, at a turnpike crossing, by the llio'gligellcP of
the company and the other defendants in charge of the train. The negligence
may have consisted In that the train was run at too great speed. and in tbat
proper signals of its approach were not given; Ilnd if the speed was permitted
by the company's rules, or not forbidden, though dangerous, the neglig"nee
in that particular and in the omission of signills would be concurrent. Olher
grounds of concurring negligence may be imagined."

The turnpike crossing would make the difference. The deceased
met his death in endeavoring to cross the company's tracks. A rail
road company owes a duty to the public to run its trains at such points
with due caution. This end is secured through its employes by
means of rules, and in the company's nonfeasance or misfeasance
the Supreme Court very evidently justifies its conclusion that the com
pany concurred in the negligence. Besides, in that case the de
ceased was not a fellow servant with the engineer and fireman of the
train, who were sought to be jointly charged with the company.
Here M. R. Bailey and J. F. Bailey were co-employes. Under these
pleadings the right of the plaintiff to recover in tort against the latter,
if any right exists, is based upon the common law. The right to re
cover from the company is entirely distinct, and rests solely upon
statute. At common law the master was not liable to a servant for
injuries committed by a fellow servant; but the Georgia statute has
modified the rigor of that rule in the case of railroad corporations.

In all cases it must appear from the facts on the face of the record
that each of the defendants is liable on the joint contract or tort al
leged. Davis v. Chesapeake, etc., R. Co. (Ky.) 75 S. W. 275. The
facts disclosed by this petition state no cause of action against J. F.
Bailey. They do not charge that he was under any duty to the plain
tiff to tell him that he was going to remove the stands, which caused
the falling of the jack and the car. It is not charged that such re
moval, or the placing of the jack under the car at the opposite end
to the plaintiff, was not a proper act, or that Bailey knew that the
plaintiff was there. Nor does it appear that the plac:ng of the jack
or the removal of the stands was the proximate cause of the injury.
This is evident from the language in the petition, "Your petitioner
saw the said car begin to move and realized the danger that he was
in, and that he would be crushed to death if he remained under the
car." There was no injury up to that time, nor would the petitioner
under the allegations have been injured at all. except that, in coming
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from under tne car, "his foot was caught under a scantling which
was being used to detach the said sills from the flooring of said car."
There is no negligence charged against J. F. Bailey, or the corpora
tion, for leaving the scantling there. The scantling threw Bailey
and therefore was the proximate cause of his fall. The injury itself
occurred neither from the jack, nor the scantling, but from the pres
ence of a piece of iron "belonging to said car, which was lying upon
the ground." The striking of his left knee against this iron caused the
alleged injuries for which the plaintiff sues. There is no negligence
charged on the ground that the iron was there, or that it was in any im
proper place, or that Bailey was in any manner responsible for its
presence, or under any duty. to remove it.

lt follows that the petition states no cause of action against J. F.
Bailey. For the purposes of this ruling-, Bailey is not in the case.
As a consequence, it is an action between the plaintiff, M. R. Bailey, and
the Atlantic Coast Line Railroad Company, and, as the requisite
diversity of citizenship appears on the part of the defendant, it has
the right to remove the controversy from the city court of Savannah
into this court. The law having effected that removal, the defendant,
under the averments of its bill in equity presented to this court, may
enjoin the plaintiff if he insists on proceeding further in the state court.
This is justified by authority extending as far back as the decision of
the Supreme Court in French, Trustee, v. Hay, 22 Wall. 250, 22 L.
Ed. 857, where it was held that it is in the power of a Circuit Court
of the United States, by appropriate injunction directed to the parties,
to restrain them from proceeding- in the state court after the cause had
been properly removed to the Circuit Court. It is obvious that the
familiar maxim, "JEqu:tas agit in personam," is here applicable. The
injunction, of course, will not be directed against any court, but will be
effective solelY' against the party. And where the bill also raises
issues of fact, which must be determined upon final hearing, we have
no doubt of our power and duty to allow the temporary injunction.

For these reasons, until further order, the defendant, M. R. Bailey,
will be enjoined from further proceeding in any manner with his ac
tion in the city court of Savannah.

In re LANDIS.

(District Court, E. D. Pennsylvania. March 5, 1907.)

No. 2,33&.

1. BANKRUPTCy-POWERS OF COURT-COMPELLING RETURN OF PROPERTY.

A court of bankruptcy has jurisdiction by a summary order to compel
the return of property forcibly taken from the possession of its receiver
or a trustee.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §
447.J

2. SAME--RECOVERY OF PROPERTy-CoNTRACT FOR SALE OR RETURN.

-Where a pair of horses were delivered to a bankrupt a few days prior to
his bankruptcy under an agreement for their sale to him at a stated price.
but subject to Ws rigllt to return them if not satisfactory after trial, and
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he, In fact, never tried them, but they remained in his possession and
passed to his receiver in bankruptcy, the transaction was one of sale
or return by which, under the American rule, the title passed to the bank
rupt subject to be divested if the option to return should be exercised, and
the seller could not reclaim the property.

In Bankruptcy. On certificate from referee.
Joseph R. Dickinson, for trustee.
Rieser & Schaffer, for claimant.

J. B. ]\1cPHERSON, District Judge. The undisputed facts appear
in the following extract from the referee's certificate:

"On Tuesday August 22, 1905, Landis saw Cleaver in Heading, and said he
needed a pair of IlOrses. Quoting from the testimony of Cleaver, he replied:
'1 have just the horscs for you. I sell them on good faith, and, if you buy the
horses, if you want them, you can tal,e them and try them, and, if they do not
prove satisfactory to you, you are not supposed to keep the horses.' On those
conditions Lanelis took the horses. Cleaver testified: 'He nevel' made mnch
fuss when he bought anything. He saiel, "Send them out to my place here
in Reading." 1 sent the horses next morning. One of my men down at the
stable took them up. 1 delivered them at Landis' place here in Heaeling.'
Cleaver, when a"keel the question, 'On the night when you made this sale to
Lanelis, did you agree on a price'!' replied, 'Yes, sir: $3S0. Lanelis said, if the
horses proved all right, he would keep them. Landis never made any fuss.
'.rhat way 1 sold him lots of horses. Q. You wnuW do it in the same way
you sold them heretofore: A. Yes, sir: he usually took the horse" home, and
when he came to Heading again he would stop in to see me, or 1 would send
him a letter that 1 wanted to know l)ow the horses were doing. and he would
give me a note, as a rule. 'Ve always had a note. Q. He would always let
you know whether they were satisfactory or not? A. Yes, sir. Q. There was
no time fixed in which he was to return them? A. Ko, sir.'

"Charles Landis, the bnnkrupt's son, testifiNl: ':\Iy father said he bought
a nice pair of horses from Cleaver if they were satisfaetory, and they were
coming out on trial. My father never tried them. lIe said that the pair of
horses was given on trinl. Q. He stated that he bought the horses from Clea
ver? A. He said that he bought them from Cleaver, and, if they were satis
factory he would l,eep them. He was going to give them a trial. It was al
ways the custom to return horses if they were not satisfa(·tory. Fnther went
away Thursday or Friday, when the horses were got Tuesday evening, and de
livered \Vednesday. My father never said tbey were satisfactory.'

"From the record allll testimony taken, the referee finds the following facts:
On August 22. lOOn. Cleaver entered into an agreemE'nt to sell to Lan-dis two
borses for $380. Cleaver sent them to Landis' placE' in Heading on August
23d. from wbE'nee Landis took them to his farm at Bowers. r~andis was to
try them, and. if he found tlwm satisfactory, he was to kef'p them. Other
wise he was to return them to Cleaver. Cleaver and Landis had had manv
similar transactions. It was ahvays the custom to return horses if they were
not satisfactory. Landis would take or have horses sent home and try them,
and woulf] soon atter come to Heading and see Cleaver, and, if he found the
horses satisfactory, would give him a note in payment. On August 24th or
2Mh Landis absconded, and on AU1"l1st 2!1th creditors filed their petition to
have Lall/lis adjudged a hankrupt. C. D. Kutz was appointed receiver. pend
ing the election of a trustee. On An.!.,'11st :Wth Clcavcr. having- received word
of Landis' disappearaJ1(~e and the !Jnnkruptcy proccedings, went to Bowers,
and against the will of the receiver l'mnoved the horses from Landis' stables
and brol1.u:ht them to Heading. Landis had never tried the horses. and as his
son, Charles, says. they had not heen harnessed while in his possession. They
were in the actnal possession of Landis and his trustee seven days."

Upon these facts the referee was of opinion that the controversy
between Cleaver and Landis was a contract of sale, but that delivery

151 F.-57



898 151 FEDERAL REPOR'l'ER.

was not complete, and therefore that title did not pass in favor of
the bankrupt's creditors. He accordingly refused to make the order
prayed for by the trustee, and this refusal is now before the court for
review.

I regret to differ from the learned referee, but I am constrained to
do so on tvvo grounds: The first is that the horses were in the actual
custody of the District Court, acting by its receiver, and that Cleaver's
conduct in taking them away by force was wholly without warrant.
This wrongful removal might have been summarily redressed, and the
order asked for by the trustee might have been granted for this reason
alone. As was said in White v. Schloerb, 178 U. S. 548, 20 Sup. Ct.
1009, 44 L. Ed. 1183:

"'Ve are of opinion that the judge of the court of bankruptcy was anthor
ized to compel persons who had forcibly and unlawfnlly seized and taken
out of the judicial custody of that court property which had lawfully come
into its possession as part of the bankrupt's property to restore that prop
erty to its custody; and therefore our answer to the first question must be:
'The District Court sitting in bankruptcy had jurisdietion by summary pro
ceedings to compel the return of the property seized.'''

On the merits, also, which both parties agreed should be passed
upon by the referee, the order should have been granted. As I look
at the testimony, it presents a case of sale or return, and, where the
transaction is of this character, the American rule is clear-whatever
may be the prevailing doctrine in England-that the title passes to
the vendee subject to be divested if the option to return should be
exercised. In Mr. R. M. Benjamin's General Principles of the Ameri
can Law of Sales (2d Ed.) pp. 80, 81, the result of our own cases is
thus stated:

"Rule 23. (Subrule 4.) 'Vhen goods are delivered to the buyer on a con
tract of 'sale or return' (1), the property therein passes immediately to the
buyer, defeasible by a return of the goods within the time fixed for their
:eturn, or, if no time has been fixed, within a reasonable time (2).

"(1) '.rhat is to say, sale to the one to whom they are delivered or return.
"(2) Hotchkiss v. Higgins, 52 Conn. 205, 211, 52 Am. Rep. 582; Moss v.

Sweet, 16 Q. B. 493; Jameson v. Gregory's Ex'r. 4 Mete. (Ky.) 363; Marsh v.
Vi'ickham, 14 Johns. (N. Y.) 167; vYestcott v. Thompson, 18 N. Y. 365; Bus
well v. Bicknell, 17 Me. 344, 35 Am. Dec. 262; Ray v. Thompson, 12 Cush.
(Mass.) 281, 59 Am. Dec. 187; :Martin v. Adams, 104 Mass. 262; McKinney v.
Bradlee, 117 Mass. 321; Schlesinger v. Stratton, 9 R. I. 578; Robinson v.
Fairbanks, 81 Ala. 132, 1 South. 552; Stevens v. Hertzler, 109 Ala. 423, 19
South. 838; Hadfield v. Berry, 28 Ill. App. 376; In re Ward's Estate, 57 Minn.
377, 59 N. W. 311; Houck v. Linn, 48 Neb. 227, 66 N. W. 1103.

"The American authorities treat the contract of 'sale or return' as a present
sale with option to return unless a different intention appears.

"See Crocker v. Gullifei', 44 Me. 493, 494, 69 Am. Dec. 118; Sturm v. Boker,
150 U. S. 328, 14 Sup. Ct. 99, 37 L. Ed. 1093.

"There is a manifest distinction between an optional right in the party re
ceiving the goods to purchase and an optional right to return the same goods
in whole or in part. An option to purchase, if satisfied, is a condition prece
dent; an option to return, if not satisfied, is a condition subsequent. In one
case the property In the goods wiJI not pass until the option is determined;
in the other it passes immediately subject to the option to rescind the sale
by a return of the goods. Hotchkiss v. Higgins, 52 Conn. 210, 52 Am. Rep.
582; Hunt v. Wyman, 100 Mass. 200; Colton v. Wiise, 7 Ill. App. 397; Hick
man v. Shimp, 109 Pa. 19; Foley 'v. Felrath, 98 Ala. 180, 13 South. 485, 3!)
Am. St. Rep. 39; Wind v. Iler, 93 Iowa, 316, 61 N. W. 1001, 27 L. R. A. 219."
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To the same effect, see Benjamin (J. P.) on sales (7th Ed.) note
3, on page 7, and note 11 on pages 606 and 607. In this circuit Judge
Archbald has decided the question III the same way. Re ::\'1i1ler and
Brown, 14 Am. Bankr. Rep. 439, 135 Fed. 868; Re Wells, 15 Am.
Bankr. Rep. 422, 140 Fed. 752. In Sturm v. Boker, 150 U. S. 312,
14 Sup. Ct. 99, 37 L. Ed. 1093, the Supreme Court of the Uniteel
States said, on page 328 of 150 U. S., page 104 of 14 Sup. Ct. (37'
L. Ed. 1093) :

"'Vas the contract, as claimed by counsel for the defendants, a contract
of 'sale or return?' "'e think not. The class of contracts known as con
tracts of 'sale or return' exists where the privilege of purchase or return
is not dependent upon the character or quality of the property sold, but rests
entirely upon the option of the purchaser to retain or return. In this class
of cases the title IJasses to the purchaser subject to his option to return the
property within a time specified, or a reasonable time, and. if before the ex
piration of such time, or the exercise of the option given. the property is de
stroyed, even by inevitable accident, the buyer is responsible for the pricE'.

"'l'Ile true distinction is pointE'd out by Wells..T., in Hunt v. Wyman. 100
:\Iass. 200, as follows: 'An option to purchm',e if he liked is essl>ntially dif
ferent from an option to return a pun'hase if he should not like. In one
case the title will not pass until the option is determined; in the other the
property passes at once, subject to the right to rescind and return.' "

In Hickman v. Shimp, 109 Fa. 16, the Supreme Court of Pennsyl
vania was considering a sale on approval. anel used this language:

"The contract was a conditional one. It provided for subjection of the en·
gine to trial, and became absolute only on approY<tl; but such a coutmet ereat
ed a condition which must be satisfied before tIle promise it qualifies ber'om!'s
effectual. It is therefore a condition precedent, :lnll the title will not pass
until the option is d!'termined, In this r('sped it (liffers from \vhat is de
nominated among merchants 'n sale nnd l'ptnl'll,' which creates a conrlition
subsequent merely, nnd passps the title nt OIlC!'. snb.ier1: to the ri;::ht to re
scind and return. Hunt v. 'Vyrnan, 100 ~Iass. IDS; Wharton Oll Contracts.
590; Benjamin on Sales, 791."

This expression of opinion has never been qualified, so far as I know.
On the contrary, in Butler v. School District. 11D Pa. :J;i5, :21 Atl.
B08, where there was a sale upon trial, with a time fixed by the par
ties, Hickman v. Shimp was referred to with approval, and the court
helel that the option to return ceased to exist and the sale b"came ab
solute, unless the goods were returned or notice was given in accord
ance with the agreement of the parties. \Vhere no time is fixed, the
option must, of course, be exercised within a reasonable time. 1'he
case of Goss, etc., Co. v. Jordan, HI Fa. 474. B:2 Atl. 1031, upon which
the referee relied, is not in point, I think, because the contract there
was a sale on approval and the article sold was not leg·ally delivered,
while here there ,vas certainly a complete prima facie delivery of pos
session, and there is not sufficient evidence to show that delivery was
not intended by both Cleaver and the bankrupt.

The decision of the referee is reversed, and it is now onlereel that
within five days of the service of a copy of this order upon Cleaver
he deliver the horses in controversy to the bankrupt's trustee or pay to
the trustee the value thereof, namely, $:380, with interest from Au
gust 30, 1905.
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OZANNE v. ILLI~OIS CEN'l'. R. CO.

(Circuit Court, W. D. Kentucky. March 16, 1007.)

1. CARRIERS-INJURIES TO PASSENGERS-SLEEPING CARS-EQUIPMENT.
Plaintiff, a passenger in a sleeping car on defendant's railroad, was

thrown down while in the ladies' dressing room, by the swing of the
car as the traiu passed a,round a curve going at its ordinary speed. 'rhe
car was constructed according to pattern uniformly used by tlw makers,
which was considered the best, but the ladies' dressing room was 110t
equipped with handholds affixed to the walls, nor with any seat or chair.
Cars of the type in question had been operated for years with safety, and
plaintiff's injury was the first of its kind that the sleeping car company
had ever known. Held, that the failure to equip the dressing room with
seats and handholds .did not constitute negligence per se.

[Ed. Note.-For cases in point, see Cent. Dig. vol. (), Carriers, §§ 1177
1179.]

2. SAME-CARE REQUIRED.
While a carrier of passeugers is required to use the utmost diligence

and care in proYiding reasonably safe cars, such carrier is not an in
surer of the absolute safety of its passengers, but has discharged its
duty in respect to its cars and trains when it has supplied the best instru
mentalities that a higbly prUdent person would have supplied in the
same business in the then known condition of the art and business.

[Ed. Note.-For cases in point, see €lent. Dig. Yol. 9, Carriers, §§ 1085,
1168.]

3. SAME-DRESSING ROOMS IN SLEEPING CARS.
While a carrier as betw£<cn itself and the passenger cannot tram;fer

or shift its duty to a sleeping car company whose cars it hauls. yet the
carrier's duties relate to safe transportation, and do not inelude the duty
to proyide dressing rooms for passengers.

4. TRIAL-DIRECTION OF VERDIOT-FEDERAL COURTS.
As the selntilla of evidence rule does not apply in the federal courts, a

case tried in such court shOUld not be taken from the jury, unless when
the testimony is considered most favorrrbly to plaintiff, aml whcll the
plaintiff haR alRO re('cived the full benefit of every rpasonable find fair
Inferencf\ to be drawn therefrom, the court would still feel bound to set
aside' a verdict returned in plaintiff's behalf.

[Ed. Note.-l!'or cases in point, see Cent. Dig. vol. 46, Trial, §§ 320, 338,
360, 379, 383.]

A. E. Willson, for plaintiff.
Trabue, Doolan & Cox, for defendant.

EVA~S, District Judge. At the conclusion of all the testimony
the defendant moved the court to direct a verdict in its favor. The
motion was fully argued yesterday afternoon, and I have given the
questions raised as full and careful consideration as the time has per
mittee!. If the only question were whether the lady who sues was dis
tressingly and permanently injured, an answer in the affirmative could
very easily and very truthfully be made, but even though this be true,
it does not follow that she is entitled to recover from the defendant.
That result must depend upon other and further considerations, and
involves more than the mere question of actual injury.

1'he evidence leaves no doubt that she purchased from defendant
at l'demphis, Tenn., a ticket whereby she became a passenger on its
train thence to Louisville on the night of July 8, 1905; that she also
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purchased a sleeping car ticket from the Pullman Company, and went
aboard one of its sleeping cars which was in defendant's train; that
when the train left Memphis it was about 46 minutes behind its schedule
time; that the next morning about 7 :20 o'clock the train was about
one hour behind time and within about an hour's run from Louisville;
that it was running rapidly and at about its regular speed; that at
that time Mrs. Ozanne had gone into the ladies' dressing room, had
almost completed her toilet, and was buttoning her dress, when the car,
in turning a curve in the track, lurched or swerved; that she fell when
the car did so and broke her hip, resulting in great and long-continued
sufferings; that she is still unable to walk but little, and that her in
jury is permanent-the medical testimony being that a person of her
age, namely, 66 years, is not at all likely ever to recover from such an in
jury. There is no dispute that the track over which the train was mov
ing at the time was in good order and condition, nor any that the train
was well managed and runn:ng at about its schedule rate of speed at
the point where the injury occurred. The undisputed testimony was
that the car in which she was riding was a standard Pullman sleeper
in good order, and built in the way and upon the plan of most of the
sleeping cars of the Pullman Company which were operated in this
section of the country and on defendant's lines of railroad. The evi
dence unmistakably showed that the Pullman Company built most
of its cars upon the same pattern or plan and considered it the best.
The real dispute was as to whether the plan and dimensions of the
ladies' dressing room made it dangerous, per se, and it was insisted that
it was so, because th;s dressing room was not provided with a seat
like the smoking ancl dressing room for men, and that it had no fix
tures to hold on by the hand. The testimony, however, showed that
the reason for making the smoking room larger than the ladies' dress
ing room and furnishing it with seats was that it was designed to afford
accommodations for those who lounged and smoked therein, and a
place for the porter to sleep in. There was no contrariety in the testi
mony that the maker of the car regarded it as safer and better not to
have a seat or chair in the ladies' dressing room, nor handholds affixed
to its walls, for several reasons indicated by the witnesses, such as the
danger of projections on the wall, and the'danger in a small room of
falling over a chair or a seat therein.

The fact was also established beyond contradiction by the plain
tiff's testimony that Mrs. Ozanne's feet were turned directly inwards,
instead of straight forward in the usual way. This misfortune made
it necessary that she pass one foot over the other at each step, and,
while habit and instinct may have made this easy enough under ordinary
circumstances, it may ,vell account for her fall under the then abnormal
surroundings, although she may have been unconscious of it in the
quick happenings of that occasion. Especially may this be so, as no
other fall of anybody in such a dressing room has eyer occurred to the
knowledge of old employes of the sleeping car company.

There was no claim nor testimony to show that there was any de
fect in the material nor in the structural perfectness of the car or of
the ladies' dressing room-the only claim, we repeat, being that the
plan, form, etc., of that room were necessarily dangerous, and that
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it was, per se, negligent for the defendant to run or to use in its trains
a car with a ladies' dressing room of that sort. While not stated in
that precise form by counsel for the plaintiff, it must come to that in
its ultimate analysis. The Circuit Court of Appeals, in the late case
of Carnegie Steel Co. v. Albert Byers, 149 Fed. 667, said that:

"'rhe burden, however, was upon the plaintiff to make substantive proof of
some negligence-the omission ()f some duty which the defendant owed to
them."

With this settled rule before us, we are to determine whether upon
the undisputed testimony it was negligence, per se, or negligence at
all to run a car with such a ladies' dressing room in it as was found on
this car. True, the plaintiff was hurt, but the testimony shows her to
be the only lady and indeed the only person ever known to have been
injured in such a room on anyone of the Pullman cars in any part of
the country within the company's history. In the light of such testi
mony we cannot hold that there was any negligence whatever in run
ning such a car in the defendant's train. Certainly no negligence was
proved, unless using that form of car with that plan of dressing room
in it was of itself negligence. It would be most illogical to conclude
that one instance under such circumstances as attended this one in any
degree showed negligence, where so many instances in so many years
showed perfect safety. In disposing of the demurrer to the petition
in an opinion then delivered we took occasion to say:

"It is quite difficult to see that any cause of action is stated against the
demurrant; but as the plaintiff's petition does not on its face show that the
car in which the female plaintiff was riding was not constructed as the Pull
man Company usually constructs its cars, nor according to the method which
conforms to the standard adopted by that company as best suited to the pur
poses for which it builds ears, and, furthermore, because the petition squints
at a contract between the female plaintiff on the one side and the two de
fendants jointly on the other, I have concluded to overrule the demurrer.
and leave the case for more compt'ehensive consideration when we come to
charge the jury. But it must not be supposed by counsel that the court has
reached the conclusion that liability against either defendant could arise
unless there was something more to bring on the injury than the swerving
of the car when the train was turning a curve in the railroad trade Such a
result under the laws of nature is inevitable under such circumstances, and
must be presumed to have been within the contemplation of all parties when
the trip upon the train in question wtls undertaken. Possibly that much risk
must be regarded as having been assumed by the passenger, prOVided, of
course, the defendants had come up to legal requirements as to care in the
construction of the cars and the operation of the train."

In the recent work of Moore on Carriers, at page 603 (in section 5
of chapter 2(J), the author says:

"Carriers of passengers, especially In vehicles and conveyances propelled
by steam or electricity, where the consequences of an accident from defective
machinery are almost certainly fatal to human life, are bound to use every
pl'ecaution which human skill, care, and foresight can provide, and to exer
dse similar care and foresight, in ascertaining and adopting new improve
ments to secure additional protection. It is their duty to adopt and use such
means of safety as science has made known and demonstrated to be useful
and effective, not unknown and untested practices, but those which, to some
extent at least, have been used and deemed indispensable to safety. While
it has been held that carriers of passengers are bound to keep pace with
science and art and modern improvements in supplying safe vehicles, and
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must adopt the most improved modes of construction and machinery and ap
pliances of safety in known use, it is now more generally held by the courts
that it is sufficient that they have all approved appliances that are up to
the standard of thMe in general use, and which are necessary for the safety
of passengers. But the rule does not impose upon carriers the duty of so
providing for the safet,r of passengers that they shall encounter no possible
danger, and meet with no casualty, in the use of the appliances provided by
the carrier; and negligence canIlot be attributed for the use of an appliance
which has been employed, under varying conditions, upon countless occasions,
and uniformly answered its purpose without injury to anyone. And they
are not bound to adopt and use a new and improved method because safer
and better than the methods employed by tbem, if it is not requisite to the
reasonable safety aud convenience of passengers, and if the expense is Ull
reasonably excessive."

\Ve think the rule is that while a carrier of passengers must use the
utmost diligcnce and care in providing reasonably safe cars, etc., for the
persons it carries, such carrier is not an insurer of the safety of its pas
sengers in the absolute sense. It has discharged its duty to its passengers
in respect to its cars and trains when it has supplied the best instrumen
talities that a highly prudent person would have supplied in the same
business in the then knmvn condition of the art and business of doing
so. But whilst the carrier must rigidly perform all of these duties, the
natural laws of motion superadd risks which the carrier cannot always
guard against, even by the use of the utmost care, and such risks as
those the passenger must be supposed to assume. The railroad track
cannot always be straight. The transit of its trains must be rapid, and
the swing of a car is inevitable when the train passes over a curve.
This is unavoidable, and the consequences of it is one of the risks we
have referred to. To say the least, the testimony in this case is over
whelming, if indeed it is not entirely uncontradicted, that the defendant,
in respect to its cars, its trains, and the management thereof, came up
to the standard of duty just indicated. In any event, the testimony
is clear that no sort of negligence can fairly be imputed to the de
fendant, although, as we have seen, it is essential to entitle a plaintiff
to recover to show by substantive proof that there was some negligence.
It may not be inappropriate to remark that whilst the carrier can never,
as between itself and the passenger, transfer nor shift its duty to the
sleeping car company. yet the carrier's duties relate to safe transporta
tion. It is not commonly supposed, nor has it ever been ruled, that
the carrier is under any duty to provide dressing" room~ for its pas
sengers. The public know that the sleeping car company does that,
and is paid for that convenience. Hence, if the instrumentalities of
transportation are all inherently safe. and no negligence is shown, the
carrier has performed its duty, and it may well be questioned in some
future litigation whether the carrier can be held bound to see that the
sleeping car company affords the h:ghest type of convenient dressing
rooms for any class of passengers who, in respect to this matter, are
exclusively its patrons.

\Ve may add that the rule as to a scintilla of evidence is not that by
which the federal tribunals are guided. In the case of Detroit Southern
Railroad Co. v. Lambert, Adm'r, etc., 150 Fed. 555, in an opinion very
recently delivered, the Circuit Court of Appeals held that:

"The rule is well settled that where a motion it made for a peremptory in
struction, the court must take that view of the evidence most favorable to
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the party against whom the instruction is requested. So that in this case the
plaintiff below was entitled to receive the benefit of all fair and reasonable
inferences from the testimony."

A case, therefore, should not be taken from the jury, unless the
testimony, when given a consideration most favorable to the plaintiff,
and when the plaintiff has also been given the full benefit of every
reasonable and fair inference to be drawn from the testimony, the
court would still feel bound to set aside the verdict if one were ren
dered in plaintiff's behalf.

Having these propositions in mind, we nevertheless reach the con
clusion that the plaintiff here has failed to show any negligence what
ever, and consequently has failed to show any right to recover, not
withstanding the severity of her injuries and the magnitude of her
misfortune.

It results that the defendant's motion must be sustained.

=
. In re HUN'l'ER.

(District Court, E. D. Pennsylvania. March 6, 1!l07.)

No. 2,163.

1. BANKRUPTCy-AcTS OF TRUS,",EF.-BANKRUPT'S LEAsEHor~D-Hor,DINGOVER.

\Vhere a bankrupt's trustee, with knowledge of the expiration of the
bankrupt's lease, held over for several day;.; notwithstanding a notice by
the landlord to quit, the trustee became a trespasser. and was personally
liable for the damages sustained.

2. SAME-LIABILITY OF ESTATE.
Where a bankrupt's trustee acted in good faith in holding over after

the expiration of thE' bankrullt's lease for the purpose of holding a sale
of the bankrnpt's stock in the rented premises, which was of benefit to
the estate, the trnstee was entitled to reimbursement from the estate
for the damages for w-hich it was liable to the landlord, and the landlord
was entitled to prove such damages against the estate in a proceeding
to which the trustee was a party before establishing his claim against
the trustee in a separate suit, to prevent the circuity of action.

In Bankruptcy. Certificate fr0111 referee concerning claim of \Villiam
Kline.

Joseph R Dickinson, for claimant.
Edward S. Kremp, for trustee.

J. B. McPHERSON, District Judge. It is agreed that the facts out of
which this controversy a;ri£es are accurately set forth in the affidavit of
claim, which is as follows:

"At Reading, in said District of Eastern Pennsrlvania, on the 21th day or
June A. D. 1905, came "William Kline of Reading, Berks count~', in said Dis
trlet of Eastern Pennsylvania, and made oath and says, that .facob V. R.
Hunter, the person by WhOUl a petition for adjudication of bankruptcy has
been filed, was, at the time of the tiling of said petition, and still is, and his
bankrupt estate is, justly and truly indC'bted to the said deponent in the sum
of two hundred and eighty-five dollars; that the consideration of said debt
is as follows:

"One hundred and thirty-five dollars of said claim is due to the claimant
for rent and use and occupation of premises 1'l0. 327 Penn street, Reading,
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Pa., during the time of the tenancy of the bankrupt, under an oral lease at
a rental of $45 per month, immediately before the date of his bankruptcy, to
wit, from January 1, 1005, to January 26, 1905, and also for the use and oc
cupation of said store stand by the Pennsylvania 'Trust Company, who oc
cupied the same as trustee, maintaining the goods and effects of the bank
rupt therein from .January 26, 11:)05, until after April 1, 1905, a total period
of three months, at the rental of $45 per month.

"And the further sum of $150 is claimed against the bankrupt estate for
damages sufIered by the claimant under the following narrative of facts:
Prior to the bankruptcy, the bankrupt and claimant enfered into a written
lease for the said store premises for a period of one year, to begin on April 1,
190;), at the monthly rental of $45 per month, which lease is submitted bere
",Yith the request that it may be withdrawn and a copy thereof sUbstituted;
that after the bankruptcy aforesaid the claimant demanded to know from
the l'enns~'lvania Trust Company, the trustee in bankruptcy, whether it
would assume the said lease aud its obligations, otherwise the said Kline
desired and demanded possession of said prpmises on April 1, 1D05, so that he
would be able to rent it to persons who then were desirous of renting the
same. The correspondpnce between tbe parties is as follows:

"'March 24tb, 1905.
"'Pennsylvania Trust Company, Trustee in Bankruptcy of Jacob V. R.

H1111ter-
"'Gentlemen: As attorney for William Kline, I desire to notify you of the

fact tbat 1\11'. Kline holds a lease entered into with Mr. Jacob V. R. Hunter,
for premises No. 827 Penn street, Heading, Pa., for one year from April 1,
1DO;), at the annual rental of $540. You as his trustee. are in possession of
the premises and I desire to know wbether you wiII asmme the obligations of
the lease, and to further state that ;'111'. Kline can procure a tenant if the
premises are vacated on or before April 1st next. If you do not vacate he
wiII not be able to lH'oc'ure a tenant. If you desire to assume the obligations
of the lease, all rigllt, and if I do not hear from you within a few days J
will assume that you intend to carry out Mr. Hunter's contract and make
yourself liable for the rent. Yours truly, C. H. Hub!.'

"To wbich the trustee replied:
"'March 25th, Hl05.

"'C. H. RUhl, Esq., 524 "Washington street, Reading, Penna.-
"'Dear Sir: In reply to your letter of the 24th inst. we would say that

the Pennsylvania Trust Company, trustee of J. B. It. Hunter, the bankrupt,
will not assume the lease-hold which descended to them among other assets
of the said bankrupt. and that the premises wiII be vacated on and after April
4tb next, the clay aft0r the sale of the goods. etc" which are on the premises,
and as to whleh sale the notices have been sent to the creditors.

"'Hoping this wiII be satisfactory, we are.
,. 'Very truly yours, }Jdward H. Knerr, Secretary.'

"To which reply was made as follows:
"'In re lease WiiIiam Kline to Jacob V. R. TIunter.

'~ 'March 25th, 1905.
"'The Pennsylvania Trust Company, Reading, Pa.-

" 'Gentlemen: Heplying to yours of the 2fith inst., I beg to say that your
continuing in possession after the first of April next is in my judgment a
ratitkation or assumption of the lease referred to in my former letter and
that :\Ir. Kline will hold ~·ou responsible for the damages from loss of rent
by reason of your posse8sion after April 1st.

" 'He wiIl, of course endeavor to rent it and reduce the damages to a min
imum. hut, if unable to rent upon a8 favorable terms as bis lease with Mr.
Hunter provides for, he wiII expect your company to make good tbe deficiency.

"Tour truly, C. H. RUbl, Atty. for Wm. Kline.'

"That, notwithstanding the refusal of the Pennsylvania Trust Company
to assume the said lease and its obligations, and the demand for possession
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of said premises on April 1st, the said trustee unlawfuIIy continued in pos
session 0:( said premises as trustee for the bankruvt, and kept therein the
effects of .the bankrupt's estate, and refused to deliver possession of the
same until April 7, 1905, when the following letter was written to claimant:

.. 'April 7, 1905.
" 'MI'. William Kline, Reading, Pll.

"'Dear Sir: I~nclosed herewith we hand you kpys to the store No. 327
Penn street, tbis city; the property of Jacob V. R Hunter, bankrupt, having
been removed, we hereby deliver up possession of tbe said premises to you.

" 'Kindiy acknowledge the receipt of the keys, and you will obligp.
"'Very truly yours, H. B. Hagy, S'ecretary.'

"To which again reply was made:

" 'H. B. Hagy, Esq., Secretary, Pennsylvania '1'rust Company, Heading, Pa.-
"'Dear Sir: I have yours of the 7th inst. addressed to William Kline. In

which you state that you hand the ke~'s to store room No. 327 Penn street, tt)
him, that the property of Jacob V. R.. Hunter, bankrupt, has lll'ell removed
and you deliver possession of said premises to ~ir. Kline>.

. " 'In reply thereto I beg to say that Mr. Kline accepts the keys and posses
sIOn. not as an acknowledgment of your surrender of the IpasC'. but will, on
your behalf, endeavor to procure a tenant and reduce ~'our obligation to him
on the lease as much as possible.

" 'Your truly, C. H. HuhI, Attorney for "William Kline.'

"That, at the time tlle claimant demanded the possession of tlle premises
ns aforesaid, be had a tenant, to wit, tbe Fashion Store Company, ready and
willing to lease tbe said premisps for a period of three months, providing pos
Hession would be given on April 1 or 2, l!JOG, at tbe monthly rental of $50,
and tendered to bim "$150 to pay the rent in advance for said period, which
fact was known to the said trustee, but, by reason of the said trustee's refpsal
to deliver possession on the said April 1st, and withholding possession from
tbe claimant until April 7, 1905. tbe said Pashion Store Company refused
to lease the said premises, and the said claimant was deprived and lost the
benefits of sucb lease: that. although the claimant endeavored to rent the
said store building, he has thus far wholly failed to find a tE'nant therefor,
wherefore he claims that, by reason of the trustee's acts in retaining posses
sion· after April 1, 1905", against the protest of the claimant, he has suffered
damages in tbe sum of $150, the amount of rent he would have received
from the said Pashion Store Company, and claims this sum against the bank
rupt's estate in addition to the rental value of tbe said premises during the
tenancy of said Hunter, for which he bas not been paid, as aforeHaid, and the
occupancy of tbe trustee to April 1, 1905; tbat no part of said debt has bel'll
paid, and tbat there are no set-offs or counterclaims to tbe same and that de
ponpnt bas not, nor has any person by his order, or to his knowledge or be
lief, for his use, had or rcpeived any manner of security for said delJt what
-ever. and that no note has been received for said debt, and no juugment ren
dered tucleon."

The referee allowed $135 for rental and for use and occupation from
January 1 to April 1, 1905, and allowed a further sum of $10.36 for use
and occupation by the trustee from April 1st to April 7th. He disal
lowed the landlord's claim for $150 for the loss of rent from April 1st
to July 1st, caused by the refusal of the trustee to vacate the premises
on April 1st, whereby the new tenant was prevented from taking pos
session. This claim for damages is the only subject now before the
court.

It is conceded that the claim is not provable against the estate under
the provisions of section 63, Bankr. Act, July 1, 1898, c. 541, 30 Stat.
562 [D. S. Compo St. 1901, p. 3447], but it is contended that a wrong
was done by the refusal to yield possession of the premises upon April
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1st, for which an action would lie against the trustee personally; and,
further, that, as the wrong was done in the interest of the bankrupt
estate, and to its actual profit, by saving the cost of removing the goods
and by obtaining better prices at the sale upon the bankrupt's premises,
the trustee would have a valid claim against the estate to be reimbursed
whatever damages it might be compelled to pay in an action by the
landlord, and therefore, to prevent circuity of action, the damages may
be allowed in the first instance against the estate. I believe this posi
tion to be sustained by the authorities. Undoubtedlv the trustee was
a trespasser after April 1st. It was bound to know that it had no right
to remain on the premises after that date, except by agreement with the
landlord; and especially is this true after the landlord had given ex
press notice that possession was desired 011 April 1st, and that he had
secured a tenant for a term beginning on that day. The fact that the
notice was not given until March 21th is of little or no importance.
The trustee knew exactly when the bankrtlpt's lease expired, and it was
bound to know that, if it continued to occupy the premises after April
1st, without the landlord's express agreement, it would do so at its own
risk. If, therefore, it made arrangements to hold a sale on the premises
upon April 4th, it did so with constructive knowledge that such an ar
rangement was subject to be defeated by notice to vacate, and when the
notice was received its duty was to give up the premises before April
1st. Six days afforded ample time to remove the goods, and, if an ad
journment of the sale or a new order to sell was thereby rendered nec
essary, the delay was of slight consequence, and no one was to blame
except the trustee.

The landlord having, therefore, been entitled to the possession of his
property on April 1st, and the trustee having refused to surrender, the
latter became a trespasser and was liable in damages. The direct and
immediate consequence of its refusal was that the new tenant threw up
the lease, and, as the landlord was not able to find another tenant with
in the term, he lost the rent for three months. For this sum I think the
trustee would be directly and personally liable to be sued, and the re
maining question is, whether the damages that might have been recov
ered in such an action can be allowed against the bankrupt estate. Or
dinarily, no doubt, a claim for damages against a trtlstee should first
be prosecuted to judgment, in order that he may have an opportunity
to make defense against the charge of wrongdoing; but as the present
trustee is a party to this proceeding with a full opportunity to be heard,
and has made no sufficient defense, and as all parties in interest are be
fore the court, I feel justified in treating the case as if recovery had al
ready been had against the trustee. If, therefore, the bankrupt estate
ought to indemnify the trustee, I see no reason why the indemnity
should not be paid directly to the landlord. As I have already said, un
der the facts now before the court, the estate having profited by the
trespass, and the good faith of the trustee having been conceded, the
liability of the estate to reimburse the trustee seems to be supported by
sufficient authority. Thus, in 2 Lewin on Trusts (1st Am. Ed.) p. 638,
it is said:

"So where a trustee employed a bailiff to fell some trees, and the woodcut
ter allowed a bough to fall on a passer-by, who was injured and recovered
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damages from th!' t1'1lstee, It was held that as the trustee had meant well. had
aeted with due dili~ellee, lind bad employed a proper agent to do lin aet which
was within tlJe ,,;\lIJere of the trustee's duty, lind the agent made a mistake,
the trustee was entitled to charge the damages on the trUEt estate."

This statement of the text is justified by the decision in Benett v.
Wyndham, ·1 De G. F. & J. 259.

In Raybould v. Turner, 1 eh. (1900) 199, the court said:
"The first question I have to consider is whether tbe same principle ought

to be applied to tlle case of a trustee claimiug a right to iudeulllity for lia
bility for damages for a tort, us Is applied to the simpler case of e1uims made
against a trustee by ordinary business creditors, wJJere they have been al
lowed the benefit of his rigJJt to indemnity by proving directly agaInst the as
sets; the kind of case of which Dowse v. Gorton Is a reeent illustration. It
has been argued that there Is no authority to justify me in holding that, wJJere
damages have been recovered agaiust a trustee in respect of a tort, the person
;;0 recovering cau avail himself of the trustee's ribht to indemnity, and so go
direct against tlJ~ trust estate; but the authority of Bcnett v. Wyndll:lm goes
to sllow that if a trustee in the course of the orclinary management of 1Ii;; tes
lator's estate, either by himself or his agent, does some act wlJerehy some
third person is injured, and that third person recover;; damages against tl1l'
trnstee In an action for tort, the tl'llstee, if he has acted with due diligence
and l'easonably. is entitled to be Indemnified out of his testator's est<lte.
When once a trustee Is entitled to be tlms indemnified out of his trust estate,
I cannot myself see why the person who has recovered .lud)'lllent again>:t the
trustee should not have the benefit of this right to indemnity and go direct
against the trust estate or the assets, as the case may be, .lust as an ordinary
creditor of a business carried on by a trustee or executor has been allowed to
10, Instead of having to go through the double process of suing the tru;;tee,
recoverIng the damages from him, and leaving the trustee to recoup himself
out of the trust esta te, I have the parties Interested in defending tbe trust
estate before me, and I have also the trustee, and he claims indemnity, an,l, as
suming that a proper case for iJldemnifying him Is made out by tJJe evidence,
[ think his claim should be allowed."

See, also, Miller v. Smythe, 92 Ga. 15-1,18 S. E. 4(;; 28 Am. & Eng
Ency, of Law (2d Ed.) p. 943; and 3 Pomeroy, Eq. Juris. § 1070, note
"d," and cases cited.

The decision of the referee is reversed, and he is directed to allow
the landlord's claim for damages,

=
CHICAGO, R. I. & P, ny. CO. v. STEPP et aT.

(Circuit Court, W. D. ~llssouri, W. D. March 4, 1D07.)

Ko. 3,148.

1. DEATH-PERSONS LIABLE-STATUTORY PROVISTONS-EMPI.OV!t OF CARRIER.
Rev. 81. 1R!ln, § 2RG4, as ameu(]e<1 by Laws 1DO:), flP. 1:1:-1-137 [Ann. St.

l(lOG. p. ](',:171. pl'Ovlding tlwt whenever any p(~rson. IJlcludiJ(!C; an employ(l
of the corporation or individual hereinafter referred to, whose death 18
caused by the negligence of a co-ernploy() thereof, sball die from au injury
resulting" from 01' occasioned by the negligf'nce, unskillfuluess, or criminal
Intent of any officer, agent, servant, or elllpwy(). whilst running, con(]ueting.
or managing any locomotive, ear, 01' train of cars, or an~' street cal'. or ot
auy I1Ifl><tf'r, pilot, englnf'er, agent, or employ~ whilst running, condll<'tin~,

or managing any steamboat, or of IIny driver of any stage, automobile. or
other public conveyance whilst in charge of the same as a driver: aud
when any passenger shall die from any injury resulting from any d!'fect
or Insufficiency In any railroad, or in any locomotive, car, street car, steam-
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boat, siage, automobile, or other public conveyance, the corporation, OJ' in·
dividual in whose eIIwloy any such officer, agent, servant, master, pilot,
engineer, or driver shall be when such Injury is committed, or who owns,
operates, or conducts any such railroad, locomotive, car, street car, automo
bile, coach, or other public conveyance when any Injury is received result
Ing from or occasioned by any defect or Insufficiency, unskiJIfulnesl!I, negli
gence, or criminal intent above declared, shall forfeit and pay all a
penalty for every such person, employe, or passenger so dying not less
than $2,000, nor more than $10,000, in the discretion of the jury, which
may be sued for and recovered by persons bearing specified relations to
deceased-gives no right of action against an employe of the carrier, but
only against the carrier.

IL REMOVAL OF CAUSES-DIVERSE CITIZENSHIP-SEPARABLE CONTROVERSIES
A.LLEGATIONS IN PLEADINGS.

Where the petition against a railroad company and an individual for
death of an employe of the company and the petition of the company for
removal of the cause show that the individual defendant, a resident of
the state, is a mere employe of the company, against whom no recovery
can be had under the statute on which the action is based, so that there
is no joint liability, the mere subsequent allegation in plaintiff's petition
that "defendants" negligently dId certain things. is ineffective to prevent
the company, a nonresident, from removing the cause to the federal court.

8. SAME-STATE CoURT PROCEEDINGs-INJUNCTION.
Where the cause is properly removed to the federal court, and plaintiff

In the suit undertakes to Ignore the removal, and to proceed with the
prosecution of the case in the state court. the federal court wlIl restrain
plaintiff from such threatened prosecution.

[Ed. Note.~For cases in point, see Cent. Di~. vol. 42, Removal of Causes,
I ZOO.]

In Equity.
Frank P. Sebree, for complainant.
Scarritt, Scarritt & Jones, for defendants.

PHILIPS, District Judge. The defendant John H. Stepp as the
next friend of the defendants Bessie E. Stepp and Joseph N. Stepp, on
the 12th day of May, 1906, instituted suit in the circuit court of Jack
son county, Mo., against the complainant, the Chicago, Rock Island &
Pacific Railway Company, and Louis Collier, to recover damages in
the sum of $10,000 against said railway company and said Collier for
injury resulting in the death of James M. Stepp, the father of said
Bessie E. and Joseph N. Stepp. The petition discloses the fact that
the death was occasioned by the said James M. Stepp being injured by
a locomotive and train of cars of said railway company; that said
Louis Collier was in the service of said railway company as the engi
neer on the locomotive attached to said train of cars; and that the
injury resulted from the negligent manner of running and conducting
said cars by said locomotive engineer. On the return day of the writ
of summons issued in said suit, and in due time and form, the said
railway company filed its petition, with sufficient bond, praying for the
removal of said cause from the state circuit court to this court, on the
ground of the diverse citizenship of the parties, the petition alleging
that the plaintiffs therein were citizens of the state of Missouri, and that
the railway company was a citizen of another statE': that the matter in
controversv between the railway company and lde plaintiffs therein
was separable, and wholly determinable as between them; that the
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petition on its face did not disclose any cause of action against the
defendant Louis Collier under the statute on which the alleged cause of
action is predicated; and that the said Collier was so joined as a code
fendant with the railway company for the fraudulent purpose of pre
venting the removal of the cause by the said railway company. The
state circuit court refused to make the order of removal, on the ground
that the defendants therein were jointly liable to the plaintiffs. The
petitioning railway company, nevertheless, duly filed in this court a
transcript of the record and proceedings therein. The railway company
has presented to this court its ancillary bill in equity, alleging that,
notwithstanding the premises, and the said cause has been properly
removed into this jurisdiction, the defendants herein are threatening
to proceed with the trial of said cause in the state court, which said
trial is set down for hearing at a future day near at hand. The bill
prays for an injunction against the said defendants, restraining and
enjoining them from further proceeding in the state court. The at
torneys for said defendants here and the plaintiffs in the state court
appear at the preliminary hearing on the application for the injunction,
and resist the same on the ground that this court has not obtained
jurisdiction of said cause by reason of said removal proceedings.

It is conceded on argument by counsel for respondents that the joint
liability of Louis Collier, the engineer, is predicated of the amendatory
act of the Legislature of Missouri, approved April 13, 1905 (Laws
Mo. 1905, pp. 135-137 [Ann. St. 1906, p. 1637]), which is as follows:

"Section 2864. ·Whenever any person, Including an employ~ of the corpora
tion, individual or Individuals hereinafter refeITed to whose death Is caused
by the negligence of a co-employe thereof, shall die from any injury result
Ing or occasioned by the negligence, unskillfulness or criminal Intent of any
officer, agent, servant or employ~,whilst running, conducting or managing any
locomotive, car or train of cars, or any street car, electric or terminal or train
of cars, or of any master, pilot, engineer, agent or employt'l whilst running,
condu<.'ting or managing any steamboat, or any of the machinery thereof, or of
any driver of any stagecoach, automobile, motor car or other pUblic convey
ance whilst In charge of the same as a driver; and when any passenger shall
die from any injury resulting from or occasioned by any defect or Insufficiency
In any railroad, whether the same be a steam, street, electric or terminal rail
road, or any part thereof, or In any locomotive, car, street car, electric car or
terminal car, or In any steamboat, or the machinery thereof, or In any
stagecoach, automobile, motor car, or other public conveyance, the corporation,
individual or individuals in whose employ any such officer, agent, servant,
employ~, master, pilot, engineer or driver shall be at the time such injury Is
committed, or who owns, operates or conducts any such railroad, locomotive,
car, street car, electric car, terminal car, automobile, motor car, stagecoach,
or other pUblic conveyance at the time any injury Is received resulting from
or occasioned by any defect or insufffciency, unskillfulness, negligence or crim
Inal intent above declared, shall forfeit and pay as a penalty for every such
person, employ~ or passenger so dying, the sum of not less than two thousand
dollars and not exceeding ten thousand dollars, in the discretion of the jury.
which may be sued for and recovered: First, by the husband or wife of
the deceased; or, second, if there be no husband or wife, or he or she falls
to sue Within six months aft~r such death, then by the minor child or children
of the deceased, whether such minor child or children of the deceased be the
natural born or adopted child or children of the deceased: PrOVided, that If
adopted, such minor child or children shall have been duly adopted according
to the laws of adoption of the state where the person executing the deed of
adoption resided at the time of such adoption; or third, if snell deceased
be a minor and unmarried, whether such deceased unmarried minor be a
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natural born or adopted child, if such' deceased unmarried minor shall have
been duly adopted according to the laws of adoption of the state where the
person executing the deed of adoption resided at the time of such adoption,
then by the father and mother, who may join in the suit, and each shall have
an equal interest in the judgment; or if either of them be dead, then by the
survivor; or, fourth, if there be no husband, wife, minor child or minor chil
dren, natural born or adopted as hereinbefore indicated, or if the deceased be
an unmarried minor and there be no father or mother, then in such case suit
may be instituted and recovery had by the administrator or executor of
the deceased and the amount recovered shall be distributed according to thl'
laws of descent, and such corporation, individual or individuals may show
as a defense that such death was caused by the negligence of the deceased.
In suits instituted under this section, it shall be competent for the defendant.
for his defense, to show that the defect or insufficiency named in this section
was not of a negligent defect or insufficiency and that the injury received was
not the result of unskillfulness. negligence or criminal intent."

If this statute does not embrace the engineer in charge of the loco
motive, as the servant of the railway company, it is further conceded
that there is no joint liability of the company and said Collier, and
consequently the case was removable on the petition of the former.
This legislation is not revolutionary, but is rather a process of evolu
tion.· The corresponding statutes of the state prior to 1899, respecting
damages for torts, gave the designated representatives of a deceased
employe of a railroad company no right of action against the company
for death caused by the fault of a co-employe. The phrase, common
to all these statutes, "any person," as employed in the statute, did not
include fellow servants. Proctor v. Hannibal & St. Joe Railroad Com
pany, 64 Mo. 112. Rev. St. 1899 (volume 1, p. 729, c. 17 of the
damage act) was identical with the antecedent statutes, except that
the later statute, after the words "any injury is received resulting
from or occasioned by any defect or insufficiency," added the follow
ing, "unskillfulness, negligence, or criminal intent"; and extended the
right of action to the adopted children of the deceased.

It must be conceded that these statutes were aimed alone at the mas
ter, creating liability on his part for a death caused by his agents, serv
ants, and employes in the operation of the specified public conveyances,
for use in transportation; and that the statute, where death resulted
from the fault of the servant or employe, was not intended to carry
over to the designated representatives of the deceased a right of action
against such servant or employe. Thus stood the law at the time of
the amendatory act aforesaid of 1905. The first noticeable change in
this last act is in making the words "any person" include an employe of
the corporation, individual, or individuals thereinafter referred to
where the death is caused by a co-employe resulting or occasioned by
the negligence, unskillfulness, or criminal intent of the co-employe
while running, conducting, or managing any locomotive, car, train, etc.
As shown by the decision of the Supreme Court of the state, in Hig
gins v. St. Louis & Suburban Ry. Co., 197 Mo. 300, 95 S. W. 863, the
Legislature, under an apprehension that under the existing statute of
1899, said liability did not extend to street railroads, and the like, in
the act of 1905 added the words "or any street. electric, or terminal or
train of cars, or any driver of any automobile or motor car." The only
other changes pertinent to the question here to be decided are that the
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amendatory act added to the original statute after words "or who owns"
the words "operates or conducts" and by changing the penalty recover
able, which was$5,000, to a sum not less than $2,000 and not exceeding
$10,000. Under the former statute certain liability of the corporation,
individual, or individuals was made to apply to the instance where the
corporation, individual, or individuals owned any such railroad, locomo
tive, car, stagecoach, or other public conveyance, at the time any in
jury is received. They were made liable therefor on account of being
the owner of the instrument of conveyance. The contention of counsel
for respondents is that the addition after the words "or who owns" of
the words "operates or conducts" was intended and has the effect to ex
tend the liability under this statute to an engineer who happens to be in
charge of the locomotive propelling the car or cars at the time of the
injury.

Statutes in derogation of common-law rules of nonliability are to be
strictly construed, and where they create new liabilities they are not to
be extended by mere implication. Judge Norton, in Proctor v. Hanni
bal & St. Joe Railroad Company, supra, said:

"\Vhen particular words or particular clauses of a statute are of doubtful im
port, they should be considered in connection with the entire statute, aild in
sucb cases, when sucb words or clauses literally construed would produce a
contlict in the act or lead to absurd conclusions, they lUay be restricted or en
larged in their operation so as to cause each part of it to harmonize with
every other part."

Among the recognized canons of construction of statutes are the
following: As an aid thereto, it is ahvays to be presumed that the Leg
islature did not intend to enact a law that would lead to absurd or op
pressive results; the intent of the law is the prime object to be kept
in view in its construction; if the intent cannot be enforced by the
literal import of the words employed, it is well settled that the letter of
the statute must occasionally be cut down to conform to its evident spir
it and purpose; a construction which must occasion great public or pri
vate mischief and injustice must never be preferred to the one which
avoids such results. Resulting from these is the rule that where the
words are reasonably susceptible of another construction whiCh would
avoid such results, consistent with the manifest purpose or scheme of
the legislative enactment, such other construction should be adopted.
If the contention made by counsel for respondents should obtain, what
is the consequence? This statute makes the corporation, individual, or
individuals operating or conducting the railroad, locomotive, or car,
automobile, motor car, stagecoach, or other public conveyance, at the
time of the injury, liable for the death "resulting from or occasioned by
any defect or insufficiency, above declared." If the words "operates or
conducts" are to be made by mere construction to apply to the engineer
on the locomotive, to the motorman on the electric car, the chauffeur
on the automobile, and the driver on the stagecoach, it must follow that
the liability extends to an injury to a passenger, if he die, resulting from
or occasioned by "any defect or insufficiency" in any railroad, etc., or in
any locomotive, car, street car, electric car, or terminal car, or in any
steamboat, or the machinery thereof, or in any stagecoach, automobile,
motor car, or other like conveyance. Is the mere servant or employe,
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hired at moderate wages, running the car or vehicle, or the machinery,
furnished him by the master, to be made liable for the death of the pas
senger, who pays the master for his transportation and is put by him on
the conveyance with or without the consent of the engineer, conductor,
motorman, or driver? The engineer, conductor, motorman, and driver
have nothing to do with the construction of or repairs to the convey
ance or motor power. Their employment is to run the conveyance or
machinery furnished them by the master; and the law makes the mas
ter liable to the employe for any defect or insufficiency in the instru
ments of conveyance whereby an injury results to the employe.

True it is that in a limited sense the conductor on the railroad car or
street car, or the motorman, etc., is conducting the car or vehicle; but
tested by the context, the rule of noscitur a sociis, the general scheme
of the whole act, it is manifest that the Legislature had no thought of
extending the liability of the master for the injury resulting in death to
such employe. This is manifest and enforced by the further fact that
the liability for such death applies to any stagecoach, as well as to cars,
motors, and the like. The statute makes no discrimination as to the re
sponsihle liability of either of the designated instrumentalities of pub
lic conveyance. Surely, the Legislature would not have employed the
terms "operates or conducts" to indicate a purpose to give such right of
action against the driver of a stagecoach. But as applied to the corpo
ration, individual, or individuals running or managing a stagecoach or
other public conveyance, these terms were apt to embrace and designate
them.

The interpolation or addition of the words "operates or conducts"
immediately after the words "or who owns," expresses a meaning and
purpose so palpable and reasonable as to exclude the idea that they were
intended to create a liability on the part of the mere servant. A rail
road company, or other public carrier, may not be the owner of the in
strument of conveyance, yet the corporation or individual may be op
erating or conducting a railroad, locomotive, car, automobile, or
stagecoach in the capacity of a carrier. A railroad company or individ
ual mav use the locomotive and cars or other convevance of another
railroad company or individual, as lessee or bailee of the owner for the
particular purpose. If they use such locomotive or car, etc., to ac
complish their work as a carrier, there is good reason why they should
be as much liable for injuries to third persons from the operation or
conducting' of such locomotive, car, etc., as if owned by them. This
construction harmonizes the whole act in the direction of the known
policy of imposing responsibility upon the master for the negligence of
the employe, or death resulting from or occasioned by any defect or
insufficiency in the railroad, car, etc., "or the machinery thereof." The
whole history of such legislation, devolving the right of action on the
family or legal representatives of the deceased, and the successive en
largements of such statutes, show that it has been and is the legislative
policy and purpose to render the carrier, and not the mere employe, re
sponsible for injuries resulting in death. If it had been the mind of
the Legislature to extend such penal statute to the mere employe on
the locomotive, car, automobile, or stage driver, it was easy to have
said so in plain and apt terms. The courts ought not, by forced or
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strained construction, to imply such purpose, especially when it would
lead to· absurd and harsh results.

It is scarcely necessary to add that where the petition on its face, as
in this case, and the petition for removal show that the actual relation
of the local defendant Collier was that of a mere engineer in the em
ploy of the railroad company, against whom no recovery can be had
under the statute on which the action is predicated, the mere subse
quent allegations in the petition that "the defendants" negligently did so
and so, is ineffective to prevent the railroad company, a nonresident
corporation, from removing the case into this jurisdiction. Gustafson
v. Chicago, Rock Island & Pacific Railway Company (C. C.) 128 Fed.
85. It is also well-settled law that where the controversy is properly
removed from the state court into the federal court, and the plaintiff
in the suit undertakes to ignore the removal and to proceed with the
prosecution of the case in the state court, the fecleral court, having ob
tained j uriscliction of the cause, may by injunction restrain the plain
tiff from such threatened action. Traction Co. v. Mining Co., 196 U.
S. 245, 25 Sup. Ct. 251, 49 L. Ed. 462; Mutual Life Ins. Co. v. Lang
ley (C. C.) 145 Fed. 415.

It results that the restraining order pr:wed for herein must be
granted.

In re ARKONIA FABRIC MFG. CO.

(District Court, E. D. Pennsylvania. March 6, 1907.)

No. 2,607.

1. BANKRUPTCY-I2'lsOLVENcy-EvIDENCE.

Evidence held to require a finding that a corporation was insolvent at
the time a bill of sale of its machinery, etc., was executed to petitioner.

2. SA)[E--PREFERENCES.

A corporation, of which both petitioner and her husband were direct
ors, and which they controlled, being in need of money, petitioner on
January 8, 190G, advanced to it $3,000 of the money which she held as
trustee for her daughter, and which could not legally be invested in the
corporation's securities. Petitioner claimed that at this time an agree
ment was made to secure the loan by a bill of sale of the corporation's
machinery but this was not proved nor was any bill of sale actually ex
ecuted until. July 24, 1906, when the corporation to the knowledge of both
petitioner and its other officers was hopelessly insolvent. On September
7, 1906, a petition in bankruptcy was filed against the corporation and
an adjudication entered October 5th following. 'l'here was no change of
possession after the bill of sale was executed except that tags with
petitioner's name were attached to the various machines after which the
corporation used them under an alleged lease. Held, that such bill of
sale constituted a preference made within four months prior to the fili1l'!
of the bankruptcy petition, and was therefore void as against creditors as
provided by Bankr. Act July 1, 1898, §§ 67c, G7e, c. 541, 30 Stat. 564 [D. S.
Comp. St. 1901, p. 3449].

In Bankruptcy.
The following is the opinion of the referee:

T·his matter comes before me upon the petition of Rebecca E. Crenshaw,
trustee for Marian Crenshaw, filed October 23, 1906, and the answer of the
trustee in bankruptcy thereto, filed October 24, 1906. From the testimony tak
en before me and the record offered in evidence, I find the follOWing facts:
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The Arkonia Ifabric :\fanufacturing Company is a corporation incorporated
under the laws of the state of Michigan on .January :!ti, 1005, by .1. .I!'. Sulli
van, Joseph C. Sullivan, John N. Anlmt, Albert Crenshaw, and Hebecca }J.
Crenshaw. By its articles of incorporation its capital stock is fixed at $:!5,OOO;
the shares being divided into ~50 of the par value of $100 each. In Febru
ary, 1905, the eorporation issued 1UO shares, 11U of which were owned by
the Crenshaw family, thus giving them a substantial majority of the shares
issued. In February, 1U06, an additional :!5 shares were issued to John Y.
Hoag, making the total number of shares issued :!Hi, of which 119 shares held
by the Crenshaw family still remained the majority. Albert Crenshaw and
Rebecca E. Crenshaw, his wife, were members of the board of directors of tlw
corporation; Albert Crenshaw being also the president thereof. David H.
Calhoun, father of Rebecca E. Crenshaw and owner of :!8 shares of stock
of the corporation, died August 12, 1UO[), and by his will, probated at Philadel
phia, he devised certain real estate to i1is said daughter in trust for his grand
daughter ?rIarian, giving to his said daughter, trustee as aforesaid, power to
sell the said real estate and to reinvest the proceeds "in some other security:'
In pursuance of this power Mrs. Crenshaw sold the real estate about Janu
ary 1, 1906, realizing therefrom the sum of $3,521.:!0. At the time of the
sale of this real estate the Arkonia Fabr!e :.\Ianufaeturing Company was in
need of money, and on January S, lU06, the moneys received by Mrs. Cren
shaw from the sale of the real estate were paid into the treasury of the Ar
konia .I!'abric Manufacturing Company. The difficulty that presented itself
to Mrs. Crenshaw, as trustee for her dnughter under the will of David H.
Calhoun, was obvious. She was about to invest these trnst funds in a se
curity not authorized by the law. Her attorney, Arthur Colville, Esq., since
deceased, advised her that she could not legally invest these funds in tlw
business of the corporation or make a loan to it. In her testimony :.\lrs. Crell
shaw adds that 11er attol'lley then advised her to mal;:e this loan, provided the
corporation would ~ive bel' a bill of sale of its maellinery. In view of othet·
testimony in the ellse, I do not believe that this al1l'ke was then gil'en to
Mrs. Crensllllw; but if it was given it was not acted 011, and not agreed to by
the corporation.

'l'he question as to whether an actual agreement was entered into between
Mrs. Crenshaw and the corporation on January 8, 1906, when the money was
paid over to the corl10ration, is of great importance in this proceeding. :\Iucl1
light is thrown upon it by the documentary evidence in the case, and I filHl
as a fact that no agreement was lnade at that time. The money was needed
and paid over and the prover method for securing :.\Irs. Crenshaw as trustee
for her daughter was left to the future. The fact that Mr. and Mrs. Cren
shaw prllctically owned or controlled a majority of the stock of the corpora
tion seems to haye been their justification for paying this money into the
treasury without fixing the terms upon which the payment was made. This
seems to have bE'en a matter of considerable discussion between the Crenshaws
and the other directors of the corporation. On January ~O, 1906, .Joseph C.
Sullivan, the then treasurer of the corporation, wrote a letter to Mr. Cren
shaw in which he states that it was at first agreed that :.\Irs. Crenshaw's
money should be put into the business and that she should take stock for
the same; but this being found illegal, Sullivan called on :Mr. Colville. the
attorney in Philadelphia, for further information as to the legal status of thp
matter, and thereupon Sullivan snggested that as she could not legally invest
the money in the corporation, or make a loan to the corporation direct. that
she make a loan of this mom,y to the ollieers of the corporation. and secure
it by the treasury stock as collateral. This plan does not at first seem to
have met with l'lr. Crenshaw's approval, but was afterward practically acted
upon and carried out.

On April 2, 1900, the first annual meeting of the stockholders of the com
pany was held at Detroit. H. E. Crenshaw and Albert Crenshaw were repre
sented at this meeting by proxy, and it was resolved "that this corporation is
sue to J. C. Sullivan and Albert Crenshaw certificates of stock for 17% shares
-being in all 35 shares of this corporation-in lieu of a bill of sale made by
them transferring to the Arkonia Fabric ManUfacturing C0mpany 22 broad
looms, and all beaming supplies thereto annexed now in the possession of the
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Arkonia Fabric :\fanufactnring Company in their plant at Philadelphia." By
this resolution the attcmpt was apparently made to meet the difficulty aris
ing by reason of the fact that tile funds invested by Mrs. Crenshaw were
trust funds. The 22 broad looms referred to in this resolution were already
in the possession of the comvany; title to them appears, according to this
resolution, to have been in J. U. Sullivan and Albert Crenshaw. "'hether title
was actually in them, or whether this was a mere fiction agreed to by the di
rectors of the corporation for the pUl'j)oses of their resolution does not ap
pear from the testimony. By tllis resolution, whatever may have been the
fact, the corporation recogl1i:r.ed the title of J. U. Sullivan and Albert Cren
shaw, and agreed to accept their bill of sale for these looms, and to issue to
them 35 shares of stock inc lieu thereof. On the same date, to wit, April 2,
1906, Mr. John N. Anhut, a member of the Detroit bar and a director of this
corporation, wrote to Mr. Albert Crenshaw, then living at West Millbury,
Mass.; his letter, taken in connection with the resolution of the corporation.
explains the situation. The purchase price of the mactinery which was in
stalled in the Philadelphia plant was $3,500. This was about the amount
paid by Mrs. Crenshaw to the eorporation. The two certificates of stock or
17% shares each, issued to Mr. Sullivan and :\fl'. Crenshaw, represent an in
terest of ':jiCl,300 in the corporation. Thesf~ certificates, after having been
signed by Mr. Sullivan as treasurer, were forwarded to :\Ir. Crenshaw, with
the reqnest that Ile sign them and likewise sign a promissory note to the
order of Mrs. H. E. Crenshaw. trustee for Marian Crenshaw, for $3,000, and
then indorse the same individually as ;VII'. Sullivan bad done, then, also, to
indorse the certificate for In'.! shares, whercby ;\1rs. Crenshaw would have as
collateral security for her $3,000, $3,300 \vorth of stock of the company, the
company's note, and JUl'. Sullivan and Mr. Crenshaw as personal sureties. AI'
corcling to this letter, Mrs. Crenshaw's payment to tile company was not
$3,fi21.20, but $~l,OO(}. 'rllis may be due to tile fact tlia t a portion of tile
$3,521.20 paid in by her was afterward paid out by tile corporation on bel'
account, I~~aving the net balance due to her of .~3.000.

It is admitted that the letter of April 2, 1lion. was received by Mr. Cren
f,llaw. Although he signed page 37 of the minute book of the corporation,
which is part of the record beginning on page 35, he denies ever having seen
page 35 of this record. In the face of thE' statement appearing in the letter
of ::\11'. Anhut, admittedly received by Mr. Crenshaw, and dated on the same
day that the meeting of the corporation took place, :Mr. Crenshaw's denial of
knowledge of the contents of the record book as of that date is of no avail.
MI·S. Crenshaw testified that after the receipt of the two certificates of 171/?
shares each, she promptly sent them back. Mr. Crenshaw doE'S not appear
to remember whether slle retUl'l1ed the certificates or not, nor does Mrs.
Crenshaw remember whether she· returned them with or without a letter to
Mr. Sullivan. It is a fact, however, that the promissory note was signed by
Mr. Crenshaw as president. and indorsed by him individually and kept by
him. It furthermore is a fact that the certificates of stock were signed bv
Mr. Crenshaw as president and tllat one of them, to wit, certificate )[0. 17.
was transferred by him in blank. Both of these certificates appear in the
stocJ~ certificate book, pasted to their respective stubs, and marked in pr>n,·q
"Canceled Anllut Sec'y." It thus appears that at some time after April 2,
lOOn. these certifi(;ates were returned, and came into the possession of Mr.
Anhut, and were marked by him "canceled." Mrs. Crenshaw alleges that she
did thIS because she had all the while refused to accept sto(;k in the corpora
tion, insisting upon a bill of sale of the machinery. This may be true, but it
does not establish the fundamental fact upon which her right, as allegel1 in
her petition of October 23, If)(}(l, is founded, that "it was agreed by and be
tween the said Arkonia Fabrk Manufacturing Company and your petitioner,
trustee as aforesaid" that the loan should be made, and that, as security fO'"
the repayment of the loan, the corporation would execute and ddiver a bill of
sale of its looms, machinery, office fixtures. and personal property. It is
quite obvious that no such agreement was made at that time.

On April 10, 1900, Mr. Crenshaw wrote to 1111'. Sullivan, giving. among
other tllings, his understanding of the list of shares oub;tanding of the cor
poration and among these be states; "J. C. Sullivan and A. Crenshaw 35



IN RE ARKONIA FABRIC Ml'G. CO. 917

shares." It thus appears that althongh tlle8e certHieates had been receiyed
a day or two after April 2d, they had uot been reVUlliated ou April 10th. Ou
April 11th a letter was writteu by ?Ill'. Sullivan to 111'. Crenshaw, wherein
these shares are referred to as follows: ".1. C. S. and A. C. machinery ac
count has secured for R. E. Cn'nshaw :\5 shares." It thus appears that b~

twel'1l A]Jril 2d mid April 10th all partips were in agrepll1ent as to the pro
priety of tile action with regard to tlw transfer of the ;{,) shares of stoek to
secure Mrs. Crenshaw. It seems to me frolll the ahove facts, and from other
facts in this case, to be referred to hereafter. that the return of the certifi
cates of stock to Mr. Aulmt was an afterthought.

If it be assull1ed as, in Illy opiniou. it must be. that the payment by Mrs.
Crenshaw, although intended for the benefit of the COl'lJOration, was made in
a rOUlH]-about way. and that the matter was consUll1malell by the r('solution
of c\pril 2, 1906, it will explain an ('rasure appeal'iug in the cash book of the
('nrnol'ation, on page 2fl ther('of. as of the date of January 8, l!JOG. 'fhis
entry as It now appears is as follows:

Loan to H. E. Crenshaw........................ S 2,000 00
Arkonia 1.521 20

I am unable to say what the originnl E'ntn' was. I>nl it was pl'obnl>ly an en·
tr~' conforming to the facts, aud. wlwn Jinnlly it "'as llf'termim'l] to eXl'cute a
bill of sale for the benefit of :\ll's. Crcnsha,,'. this c'1I1ry WilS altered to con
form thereto.

In April. l00G, the finances of the corporation were not in good condition.
This is shown by a resolution as of the date of April 2. 1DOl>, wlH'reby the pres
ident and treasurer authorized the corporation to assign its book accounts
as collateral for llIone~' advanced thereon by the Philadelphia Commercial
Company of Philadelphia. It uppears from the testimony that the cOlllpany
thus designated was. in fact, the Commercial Trust Company of Philadelphia.
The testimony shows that the bool, accounts of the corporation were hypothe
cated as rapidly as goods were sold. DiHiculty was experienced in getting
the plant in Philadelphia in proper operation, and it appeared necessary to
make changes in the personnel of the board of directors, to give up the office
in New York and in Millbury, Mass., and to concentrate the business of the
company in Philadelphia. SOllle time before May 15, ]!)Of), at a meeting hel,d
in New York, it was made clear that the business of the corporation was
not in good condition. On or about 11ay 24, 1906, Mr. and 11rs. Crenshaw left
their home at West 1[iIlbury and came to Philadelphia. Creditors begall
pressing for payment, 1\11'. Crenshaw contemplated leaVing the company and
taking another position, the compauy contemplated changing its nallle and
in fact, according to the testimony of its then secretary, 111'. Hoag, it did
adopt the nallle of Dunhlane 11ills. and conducted some correspondence under
that name, and there was every indication to those who had control of the
business of the corporation that it was approaching a condition of insolvency.
'l'he condition of the cash book is a significant feature in this connection; no
entries appear in it subsequent to April 19, 1906. The schedules in bank
ruptey, which were subsequently filed by the corporation, show that on Sep
tember 7, 190G, the date of the filing of the petition in bankruptcy, the assets
consisted of $400 worth of stock in trade, $:!20 of book accounts and $16 ill
cash, making a total of $636. with liabilities of $623.43 entitled to priority and
$11,470 upon unsecured dalms. 'l'his condition of hopeless insolvency existed
on August 2D, 1006, the date when, umler procee(Ungs commcncf'd in tlw
court of common pleas, the sheriff went into posF(~sf'ion of t11e premises 01'

cupled by the bankrupt, and, according to the testimony, was the same c011l1i
tioll that existed on .Tuly 24, ]906; this date haYing been selected for com
parison, hecause it was the date' upon which a certain bill of sale was ex
ecuted by the corporation to Mrs. Crenshaw. 1\11'. Crenshaw, the president,
and Mr. Hoag, the secretary of the corporation, testified that on .Tuly 24, l00G,
the corporation was solvent. hut their cross-examination establishes the faet
that there was no change in the value of the assets of the corporation between
July 24th and August '29th, except such as might be accounted for by de
preciation on account of loss of good will. Mr. Crenshaw testified that ex
cluding the machinery held on lease and excluding the machinery claimed
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by Mrs. Crenshaw th(" corporation's assets on July 24th were worth $15,00(}
as against liabilities of $14,000. There is no foundation, in fact, for this,
statement, and all of the testimony points to a contrar~' conclusion, and I
therefore find that on July 24, 1006, the corporation was insolvent and that
Albert Crenshaw, its president, and John Y. Hoag, its secretary, knew that it
was insolvent at that time.

\Vhen the hopelessness of the situation was clear to the parties interested
an attempt was made to save a portion of the assets from the impending
catastrophe. 'l'he money which had been left by Mr. Calhoun to his daugh
ter, in trust for his granddaughter, had been sunk in the business of
this corporation, and as the corporation was in practical control of the par
ents of the cestui que trust, they took such action as they thought best
adapted to save some of this property for their daughter; and on .July 21,
1906, the corporation, acting by Albert Orenshaw, president, and John Y.
lIoag, secretary, executed and delivered a bill of sale to R. E. Orenshaw,
trustee for Marian Crenshaw, for the looms, machinery, office fixtures, and
all personal property of every kind and description situated on the third
floor of 1015 Diamond street, Philadelphia, and made a formal technical de
livery of the said assets by marking the same with a small paper tag con
taining the name of R. E. Crenshaw, trustee. And thereupon, on the same
date, Mrs. Crenshaw, as such trustee, demised and leased the S8me property
to the company at a monthly rental of $50; the entire transaction having
heen concluded without any actual change of possession of the machinery, etc.,
in question. I have no doubt that this action was taken because of the
known condition of insolvency of the company, and the testimony satisfies
me, and I find as a fact that both Albert Crenshaw and Rebecca I<J. Oren
shaw had reasonable cause to helieve that the corporation was insolvent
on that date. They knew that the liahilities were about $14,000, and that,
with the exception of the property held by the corporation on lease, and the
property sought to be taken by ::\Irs. Crenshaw, there was practically nothing
with which to pay these liabilities. It is true that Mrs. Crenshaw disclaims
such knowledge, but notwithstanding her disclaimer, I am forced to the con
clusion that her position as a director of the corporation. the fact that her
husband was president, her active mind and inteIli,gence, her knowledge that
the business of the corporation was had at the time of the New York meet
ing. held before May 15th, and her discussions with her husband and 1\11';
Hoag must necessarily have given her such information and knowledge of the
('ondition of the company as to lead her to the conclusion that it was insol
vent, or at least to give her such reasonable notice of its condition as to
Rmount by inference to knowledge of its insolvency. On August 29, 1906, the
sheriff took possession of the premises of the Arkonia Fabric Manufacturing
Company, and on September 7th a petition in bankruptcy was filed against
it. A receiver was Rppointed with whom the petitioners entered into an agree
ment that the machinery, etc., claimed by the petitioner should be sold at
public sale by the receiver, and the fund held as a special fund to await
the determination of the title to the property claimed, The adjUdication in
bankrnptcy was entered October 5, 1906.

I have reached my conclusions as to the facts in this case witll some re
gret. A fund intended for the benefit of a minor child has been lost in what
was practically the business of the parents. An attempt is here made to'
retake from the bankrupt estate a portion of the moneys thus invested in it,
but, unfortunately, the rights of creditors have intervened and the equities
of the cestui que trust are met by the equities of the creditors.

In view of the foregoing findings of fact, an elaborate diSCUSSion of the
questions of law submitted to me by counsel is unnecessary. It is contended
by counsel for the petitioner that the bill of sale given on July 24, 1906, was
not a sale but an assignment of the property described therein as collateral
security for the loan made on January 8, 1906, and that the bill of sale was
made in pursuance of an agreement made between the petitioner and the
corporation on January 8, 1906. If' the facts were as alleged, such an agree
ment might have been enforced under the ruling of the court in Sabin v.
Camp (C. C.) 3 Am. Bankr. Rep. 578, 98 Fed. 974, but the facts as found by
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me bring the ease fairly within the prol'isions of sections G7c and 67e of
the bankruptcy law [D. S. Compo St. 1901, p. 3449]. The corporation has made
a transfer of its property within foul' months prior to the filing of the peti
tion, at a time when the corporation was insolvent, and wben the transferee
bad reasonable cause to believe that tbe corporation was insolvent. Tbere
was no present consideration for the transfer; the same baving been made
for tbe purpose of satisfying a claim of the transferee, ",bicb had existerl
since upwards of six months theretofore. The transfer was made for the
purpose of preferring the transferee, and was in fraud of the provisions of the
bankruptcy law. The transferee, who is the petitioner in these proceedings.
took no title under the bill of sale of July 24, 1906, and therefore has no claim
other tban as an unsecured creditor against the proceeds of the same.

The petition of H. Fl. Crenshaw, trustee for Marian Crenshaw, is dismissed.

Joseph Gilfillan, for Claimant.
Samuel VV'. Cooper, for trustee.

J. B. McPHEKSON, District Judge. The order of the referee
(David \V. Amram, Esq.), dismissing the petition of R. E. Crenshaw,
trustee, is approved, for the reasons set forth in the opinion of the
learned referee.

HURLI·JY et al. v. DEVLIN.

(District Court, D. Kansas, lnrst Division. April 1, 1907.)

:No. 953.

1. BANKRUPTCy--STATUTES-POWER OF CONGRESS.
Under Const. U. S. § 8, conferring on CongreRs the power of enacting

uniform laws on tbe subject of bankruptcy tbroughout the l.:'nited States,
Oongress has supreme power, untrammeled by state laws, to pass such
laws for the division of a bankrupt's property between the bankrupt, his
family, and bis creditors as it deems proper.

[Fld. Note.-For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§
1-8.]

2. SAME-DoWER-\VUAT LAW GOVERNS.
Wbere a bankrupt dies pending the adminiRtration of his estate in

bankruptcy, the widow's dower right and her right to an allowance for
berself and children is governed by the bankrupt act, and not by tbl!
laws of the particular state in whleh the property is situated, except so
far as sucb laws are adopted and preserved by the bankrupt act.

3. SAME-COURTS-JURISDICfI'ION.
Bankr. Act 1898, § 6, provides that the act sba1l not affect the allow

ance to bankrupts of the exemptions which are prescribed by the state
laws in force at the time of filing the petition in the state wherein they
may have had their domicile for the greater portion of six months imme
diately preceding the filing of the petition. Section 8 declnres that tlJe
death of the bankrupt shall not abate the proceedings, but that the wid
ow and children shall be entitled to all rights of dower fixed by the laws
of the state of the bankrupt's residence. Section 70, subd. "a." provide"
that the bankrupt's trustee shall be vested by operation of law with
the title of the bankrupt, as of the date he was adjudged a bankrupt, ex
cept as to property which is exempt, of all the bankrupt's property spe
cially described, and section 47a, cl. 11 (Act July 1, 1898, c. 541, 30 Stat.
548, 565, 557 [D. S. Compo St. 1901, pp. 3424, 3451, 3438]). requires the
trustee to set apart the b,ankrupt's exemption and report the items and es
timated value tbereof to the court. Held that, where a bankrupt diell
pending bankruptcy proceedings seised of realty in various states, the
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bankruptcy court of the bankrupt's residence had exclusive jurisdiction
after his death to determine the right of the widow to dower in such
land.

On Motion to Vacate Restraining Order.
See 149 Fed. 268.
On the 7th day of Jul~', 1905, Ohas. J. Devlin, a citizen and resident of this

state, on his voluntary petition was adjudged a bankrupt, and the complaJIl
ing trustees were appointed and qualified as receivers of his estate and took
possession of all the property of said estate. 'l'hereafter, the receivers so
appointed were by the creditors of the estate duly elected, qualified, and now
are acting as trustees in bankruptcy of said estate, and have at all e;nes
since their appointment and qualification been and remained in the aetual
possession of all the real estate and property of the bankrupt, wherever situ
ate. After the adjndication in bankruptcy, and on the 1st day of November,
1905, the bankrupt, Chas. J. Devlin, died intestate, leaving the defendant
herein, Mary A. J. Devlin, as his widow. A very large and valnable portion of
the estate of the bankrupt which came into the possession of the receivers,
and from the hands of the receivers into possession of the trustees on their
election and qualifieation, consisted of real estate in various counties in
the states of Illinois and Missouri, which real estate stood in the name
of the bankrupt at the date of the adjudication and at the time of his
death. Thereafter, and on the 23d day of October, lDOG, defendant herein, the
widow of the bankrupt, without application to this court, or its trustees
in bankruptcy, in any manner, claiming the right of dower in all of said
lands lying in the state of Illinois, did exhibit to the circuit conrt of
]'ranldin county, Ill., her bill of complaint agaim:t the trustees of her hus
hand's estate in bankruptcy, certain creditors of said esta te, and oth
ers, praying a decree of the court admeasuring and allnwing tn her dower
in all of said lanus in the state (}f Illinois, and the adjustment of tlw
rights of all lienhol<lers thereon made parties to said suit; and further did.
witlwut application to this court or its trustees in banl,ruptcy, on the 15th
day of November, 1006, exhibit in the circuit court of Jackson county, Mo., her
bill of complaint against complaining trustees herein and others, praying the
aumeasurement and allowance of dower in all the lanus standing in the name
nf her deceaseu husband lying in the state of Missouri. Thereafter, and on
the 21st day of November, IDOG, the trustees in bankruptcy commenced this
ancillary proceeding in this conrt praying an order and decree of this court
in the protection of its jurisdiction in the bankruptcy proceedings, enjoining
and restraining the defendant widow from further prosecuting said suits in
the state courts of Illinois and Missouri, brought by her for the purpose of
having set off and allotted to her dowel' in said lands. And on application
made, this court did, on the same day, grant an order restraining defendant
from further proceeding with said suits in said state courts until further order
of this court. Thereafter, nn .Jannary 5, ID07, defendant filed herein her mo
tion to set aside and dissolve said restraining order on the grnund that this
court has no jurisdiction to heal' or determine her right to dower in said lands
lying outside the territorial limits of this state. and in said states of Illinois
and Missouri, and that the state courts, to whleh defendant has applied in
the assertion of her right to dower. have full, complete, exclusive jurisdiction
to determine such right, notwithstanding the penderwy of the bankrnpt pro
ceedings in this court and the actual possession of the real estate involved
is in tlle custody of this court through its trustees. This motion has been fUlly
presented in argument and submitted for decision.

Harkless, Crysler & Histed and D. R. Hite, for the motion.
J. S. Dean and A. A. Hurd, opposed.

POLLOCK, District Judge (after stating the facts). In view of
the facts as above stated, the precise question raised for decision is
this: Does this court of bankruptcy have exclusive jurisdiction and
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power to determine the right of the widow to be endowed out of the
lands of her bankrupt husband of which he died seised, and which lands
came into the possession of this court through its receivers and trustees
prior to the death of her husband? Or do the state courts of the states
in which the lands are situate, and in which the suits were instituted,
possess jurisdiction, either exclusive or concurrent with this court of
bankruptcy, to determine the rights of dower asserted by the widow?
If the first question be answered in the affirmative, the motion must be
overruled. If the latter position be sustained, as the suits were first
instituted in such courts, the motion presented must be sustained and
the restraining order entered be vacated.

Before passing to a consideration of the precise question involved in
this controversy, it may be well to advert to a few general principles of
the law, and to state some of the fundamental propositions underlying
the rights of the respective parties to this litigation. First, it may be ob
served, as has been so often announced by the courts, that the federal
Constitution and the acts of Congress passed in pursuance of the power
it confers are the supreme law of this country, binding alike on all per
sons, all courts, and the Legislatures of the several states. By section
q of the Constitution the people of this nation, in their individual, and
the several states in their sovereign, capacities, conferred upon the Con
gress of the United States the express power to enact "uniform laws on
the subject of bankruptcy throughout the United States," and in pursu
ance of the power thus conferred the national bankrupt law was enact
ed. The object and purpose of Congress as portrayed by this act was
to take in charge the property of insolvent debtors who had committed
acts of bankruptcy, through proceedings had in the bankruptcy courts,
divide this property between the bankrupt, his wife and children, if
any, on the one hand, and his creditors on the other, in proportion to
their provable demands, and grant a discharge to the bankrupt debtor
from further liability for his debts in so far as the bankrupt act grants
a discharge. In re Gutwillig, 92 Fed. 337, 34 C. C. A. 377; Swarts
v. Fourth Nat. Bank, 117 Fed. 1, 54 C. C. A. 387; In re McKenzie
(D. C.) 15 Am. Bankr. Rep. 679, 132 Fed. 114; Sherman v. Luckhardt,
67 Kan. 682, 74 Pac. 277. In the exercise of this supreme power Con
gress acts untrammeled by any state laws, whether organic or statutory,
and it was within the power of Congress to preserve to the bankrupt
debtor, his wife and children, just such rights in the bankrupt estate
as are by the terms of the act provided, or, in the exercise of such pow
er, to have cut off and destroyed all such claims and exemptions, and
all others, leaving all the estate to the creditors and nothing to the bank
rupt or his family, as Congress in its wisdom might deem proper. It
therefore becomes material to inquire what provision the act makes for
the benefit of the bankrupt and his family, for, of necessity, the provi
sion made in their behalf found in the act, and no other, must govern
and control.

Section 6 of the act (Act July 1, 1898, c. 5n, 30 Stat. f):j 8 [u. S.
Camp. St. 1901, p. 3424]), makes provision out of the bankrupt estate
for the benefit of the bankrupt in the following language:

"This aet shall not affect the allowanee to imnln'upts of the exemptions
which are prescribed by the state laws ill forec at the time of the filing of the
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petition in the state wherein they have had their domicile for the six months
or the greater portion thereof immediately preceding the filing of the peti
tion."

Section 8 of the act provides against the abatement of the bankrupt
proceedings in case of the death or insanity of the bankrupt, and makes
provision for the widow and children, if any, of the bankrupt, in case of
his death during the pendency of the proceedings, in the following lan
guage:

"The death or insanity of a bankrupt shall not abate the proi,eedings. but
the same shall be conducted and concluded in the same manner, so far as pos
sible, as though he had not died or become insane; provided, that in case of
death the widow and children shal! be entitled to all rights of dowel' and al
lowance fixed by the laws of the state of the baukrupt's residence."

Clause "a" of section 70 of the act, in so far as it relates to this pres
ent case, provides what property of the bankrupt shall by operation of
law vest in the trustees, as follows:

"(a) The trustee of the estate of a bankrupt, upon his appointment and
qualification, and his successor or successors, if he shall have one or 111ore,
upon his or their appointment and qualificlltion, shall in turn be vested by
operation of law with the title of the bankrupt, as of the date he was adjudged
a bankrupt, except in so far as it is to property which is exempt, to all (1)
documents relating to his property; (2) interests in patents, patent rights,
eopyrights, and trnde marks; (:3) powers whieh he might have exercised for
!Jis own benefit, but not those which he might hilve exercised for some other
person; (4) property transferred by him in- frnud of his creditors; (5) prop
f'rty which prior to the filing of the petition he eould by any means have
transferred or which might have been levied upon and sold under judieial
Jlroeess against him."

Clause 11 of section 47a of the act makes it the duty of the trustees
to set apart the exemptions to the bankrupt as made by section Gof the
act, in the following language:

"(11) Set apart the bnnkrupt's exemptions and report the items twd esti
Illnted value thereof to the eonrt as soon as Jlraetieable after their appoint
lllPnt."

'While the act itself Ilo\vhere provides in what court or by what pro
cedure the widow's rights to dower and the allowance to the widow and
children provided for by section 8 thereof is to be determined and set
apart, yet the above-quoted provisions clearly stake out, define, and
limit the rights of the widow and the creditors of the deceased bank
rupt as represented by the trustees in the bankrupt estate, Hence, it is
clear, in whatever court jurisdiction of the controversy resides, the
rights of the parties are governed, controlled, and must be measured by
the bankrupt act, and not by the laws of the particular state in which
the property is situate, except in so far only as such laws are adopted
and preserved by the act for the determination of such rights.

As has been seen, this was the state of the residence of the bankrupt
before the commencement of the bankruptcy proceedings. For this
reason jurisdiction was conferred upon this court by the bankrupt act
for the purpose of entertaining the voluntary petition of the debtor to
he adjudged a bankrupt, to take possession of his property through its
appropriate officers, wherever situate, to conserve the estate, and to de
termine the rights of the respective creditors, and a1l9thers therein,
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and through its trustee or trustees to set apart all exemptions to the
bankrupt and to pass title to nonexempt property to the purchasers
thereof from the trustees in the settlement of the sequestered estate. As
has been further seen, before the death of the bankrupt, while the wid
ow's right of courtesy or dower in the lands of her husband remained in
choate, and for that reason afforded her no right of suit or action for
its ascertainment and allowance, the trustees of the estate reduced the
same to their actual possession, and were proceeding with the adminis
tration of the estate in this court in conformity with the provisions of
the act, when the contingency giving her the right of action for her
-dower happened, and when the suits were brought by her in the state
courts of foreign states.

The ultimate question for determination, therefore, is, shall the trus
tees of the estate being administered in this court at the suit of the wid
ow be compelled to appear in the state courts of foreign states to defend
their interests, or supposed interests in the estate, when at the time such
suits were brought they were in their actual possession of the property
in the custody of this court, in the due process of administration, and
when only the incident of the bankrupt's death ,conferred upon the wid
ow the right of dower she now asserts by her suits. and when the rights
of the parties litigant in such suits is governed and controlled by the
bankrupt act? I think not. In so far as I am advised. the right of the
widow of a bankrupt, who dies pending the bankrupt proceedings, to
be endowed out of the lands of which her husband died seised. located
in a state other than the state of the bankrupt's residence, has not been
determined by any court under the bankrupt law, nor has the appro
priate tribunal for the determination of such right been authoritatively
determined. The decision of this Cjuestion must therefore rest in prin
ciple, and not upon authority. It is quite well settled by the terms of
the act, and numerous decisions, that in so far as the widow's right to
dower in the lands of which her husband died seised, lying in the state
of his residence, her right of dower under the laws of the state would
remain to her undisturbed by the proceedings, and she might recover
the same in kind, or the value of such right, although the same had
come into the possession of trustees before the death of the bankrupt.
Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 27 L. Ed. 8Gr;; In re Mc
Kenzie, 15 Am. Br. G79; In re Seabolt (D. C.) 113 Fed. 7GG; In re
Slack (D. C.) 111 Fed. 523; In re Shaeffer (D. C.) 105 Fed. 352.

\Vhile the Cjuestion of the jurisdiction of the court to determine the
widow's right to dower and award the same does not appear to have
been raised or decided in any of the above cases, yet it is proper to be
noted in the Seabolt and Slack Cases the application of the widow was
made to and allowed by the bankruptcy court; and in the McKe~zie

Case the application of the widow for dower was made to and denied by
the bankruptcy court, and this ruling was affirmed by the Circuit Court
of Appeals for this circuit.

The jurisdiction posse!,sed by this court over the property of the
bankrupt, and its disposition to lienholders or those claiming by ad
verse right or title, is not concurrent with that of any other tribunal,
but is in its nature necessarily exclusive of all others. Chief Justice
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Fuller, delivering the opinion of the court in Re 'vVatts and Sachs, 190
U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933, says:

'''rhe bankruptcy law is paramount, and the jurisdiction of the federal
courts in banl;:ruptcy, when properly invoked, in the administration of the
alIairs of insolvent persons and corporations, is essentially exclusive."

Judge Hook, delivering the opinion of the Circuit Court of Appeals
for this circuit in Re Schermerhorn, 145 Fed. 341, 76 C. C. A. 215,
says:

"Upon the filing of a petition in bankruptcy, followed by an adjudication,
all property in the possession of the bankrupt of which he claims the owner
ship passes at once into the custody of the court of bankruptcy, and becomes
subject to its jurisdiction to determine, by plenary action or summary pro
ceeding, as the nature of the case demands, all adverse or conrtkting elaims
thereto, whether of title or of lien; and that court may, by the process of
injunction, protect its jurisdiction against interference. It may draw to itself
the determination of all controversies over the property in its possession, and.
when it once lawfully attaches, its jurisdiction cannot be destroyed or im
paired by the unauthorized surrender of possession of the property by the
officers of the ('JUrt, or through a seizure thereof by an adverse claimant.
Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 h Ed. 1]57; Mueller
v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405; White v. Schloerb, 178
U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183; Chauncey v. Dyke Bros., 119
Fed. 1, 55 C. C. A. 579; In re Corbett (D. C.) 104 Fed. 872; In re Rochford,
124 Fed. 182, 59 C. C. A. 388."

This court having assumed jurisdiction of the administration of this
bankrupt estate, and having through its receivers taken actual posses
sion of the property in which the widow, by the happening of the sub
sequent event of the death of her husband, acquired the interest she
now asserts (an interest in and right to a portion of such property), I
am of the opinion the determination of the controversy involving such
right is drawn to and must be asserted in this court having jurisdiction
of the administration of the estate and the custody of the property;
that this jurisdiction, of necessity, is exclusive, and that the widow may,
if she is so advised by her solicitors, exhibit her bill against the trustees
and all parties in interest in said property, and all property in which
she claims to be endowed out of her husband's estate, to this court, and
that this court has full, ample, and exclusive jurisdiction to cause all
such parties to be brought before it and to make complete determina
tion of the rights of all parties.

~Ir. Justice Brown in White v. Ewing, 159 U. S. 36, 15 Sup. Ct.
1018, 40 L. Ed. 67, in speaking of the jurisdiction of the Circuit Court
over property in its custody, and over persons interested therein and in
debted to such estate, whether within or without the territorial juris
diction of the court, says:

"In this particular, the jurisdiction of the Circuit Court does not materially
dilIer from that of the District Court in bankruptcy, the right of whidl to
collect the assets of a bankrupt estate we do not understand ever to have been
dOUbted."

Mr. Justice Gray, delivering the opinion of the court in Porter v.
Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Eel. 815, says:

"'Vhen a court exercising jurisdiction in equity appoints a receiver of all
the property of a corporation, the court assumes the administration of the
estate; the possession of the receiver is the possession of the court; and the
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court itself holds and administers the estate. through the receiver as Its offi
cer, for the benefit of those whom the court shall ultimately adjudge to be en
titled to It. Wiswall v. Sampson, 14 How. 52. 14 L. Ed. 322; Peale v. Phipps,
14 How. 368, 14 L. Ed. 459; Booth v. Clark. 17 How. 322, 15 L. Ed. Hi4;
Union Bank v. Kansas CIty Bank, 136 U. S. 223, 10 Sup. Ct. 1013, 34 L. Ed.
841; Thompson v. Phenix Ins. Co., 136 U. S. ~7, 10 Sup. Ct. 1019, 34 L. Ed.
408."

From the facts as stated, and from the very nature of the jurisdiction
possessed by this court in bankruptcy proceedings, I am of the opinion
the jurisdiction and power to determine the rights of the widow to
dower in the property of her bankrupt husband, deceased during the
pendency of the proceedings under the bankruptcy act, is exclusively
in this court; that the state courts of Illinois and Missouri do not pos
sess such jurisdiction; that the ancillary bill presented to this court by
the trustees, and the order of this court made thereon restraining the
resident widow from further prosecuting such suits brought by her in
the state courts where the property is located, were rightfully filed and
made, and that the motion to set aside such order must Qe overruled
and denied.

It is so ordered.

UNITED STATES v. KNO'IT.

(District Court, E. D. Missouri. E. D. March 1, 1907.)

No. 5,285.

INTERNAL REVENUE-VIOLATION OF OLEOMARGARINE LAW-ElfPTIED PACKAGES
-DESTRUCTION OF STAMPS.

The oleomargarine law (Act Aug. 2, 1886, Co 84D, § 6, 24 Stat. 210 [U.
S. Compo St. 1901, p. 223(1) provides that all oleomargarine shall be
paeked by the manufarturer In packages containing not less than 10
pounds, and stamped, and that retail dealers must sell only from orig
inal stamped paekages, in quantities not exceeding 10 pouuds, and shall
paek the oleomargarine sold by them In suitable packages. whicb shall
be marked as prescribed. A regulation made by the C<Jmmissioner of
Internal Hevenue permits retail dealers to take the oleomargarine from
the original stamped package In advance of sales, and put It up In retail
paC'kages. marked and branded as prescribed by la'w and re~lations. and
offer the same for sale, prOVided such prepared rptail pal'1Wl!e8 rpmaln
tlll sold In or on the manufacturer's original packal!e; a retail dea!pr,
however. to be subject to a fine if he remove his prepared p:H'lwges from
the original package and sell them separated from and Indepenllently of
the manufaC'turer's stamped package. Held;. that a manufacturer's
stamped package is not '·emptled." within sf'etion 13. making It the duty,
subject to a fine for violation thereof, of the per80n in whose hands the
paC'kage i8 wheu emptied. to destroy the stamps thereof. whprp it still con
tains a pound package put up by the retailer out of Its original contents.

Indictment for Violation of Act Congo Aug. 2, 1886, c. 840, § 13, 24
Stat. 211 [D. S. Compo St. 1901, p. 2202].

David P. Dyer, D. S. Dist. Atty., and Horace L. Dyer, Asst. D. S.
Dist. Atty.

H. W. Blodgett, for defendant.

AMIDON, District Judge (orally). The rldenrbnt i~ a ret;);1 oea1er
holding licenses for the sale of both pure and culun:d olcuwargarine.
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He is charged in the indictment with a violation of Act Aug. 2, 1886,
c. 840, §.13, 24 Stat. 211 [U. S. Compo St. 1901, p. 2232], commonly
known as the "Oleomargarine Act," which provides that:

"Whenever any stamped package containing oleomargarine is emptied, it
shall be the duty of the person in whose hands the same is to destroy utterly
the ~tamp~ thereof, and any person who willfully neglects or refuses so to do
2hall, for each offense, be fined," etc.

The act above referred to divides dealers in oleomargarine into two
classes: First, the manufacturer or wholesaler. His establishment
is under the immediate supervision of officers of the Internal Revenue
Department in substantially the same manner as a distillery in which
spirituous liquors are. manufactured. He is required to put up his
commodity in packages containing not less than 10 pounds and to
pay the duty thereon provided by law, which is evidenced by a stamp
affixed to the package, which is otherwise branded by the officers of
the revenue in accordance with the statute and regulations adopted to
carry it into effect. All taxes upon the commodity are. thus paid by
the wholesaler or manufacturer. The second class consists of retail
dealers. They are required to sell from original stamped packages
only, but are not permitted to sell in such packages; that is, they are not
permitted to sell wholesale packages entire. They are required to pack
the oleomargarine in smaller quantities, wrapped in suitable wooden or
paper packages, stamped conspicuously with the word "Oleomargarine"
and with the quantity of the package in pounds. In actual trade
wholesalers are accustomed to put up the commodity in 50-pound
tubs, and retailers in I-pound packages, wrapped in oil paper so as to
resemble, both in form and size, the packages in which creamery butter
is now usually prepared.

Retail dealers experienced a serious difficulty in conforming to these
requirements. They were required to sell only from original packages,
and were at the same time required to sell only in quantities not ex
ceeding 10 pounds, and to wrap their packages in suitable wooden or
paper wrappers, and stamp and brand the same as above specified. It
was found impracticable for them to wait until their customers applied
for the oleomargarine, and then take it from the original stamped pack
age and put it up in retail packages to conform to the statute. To
meet this difficulty, and by way of a practical construction of the act,
the Commissioner of Internal Revenue, with the approval of the
Secretary of the Treasury, made the following regulation:

"Retail dealers are permitted to take oleomargarine from the original
stamped packages in advanee of sales, and put it up in retail paekages, marked
and branded as the law and these regulations preseribe, and offer the same for
sale, provided such prepared retail paelmges remain in the manufaeturer's
original package, or, at most, stacked up upon the outside thereof or upon the
lid undetached from the package, until the contents have been bargained
for and sold; provided that, in so doing, none of the marks. brands. stamps,
and notices required upon the package are concealed. But should the dealer
remove his prepared packages from the original package, and sell them
cSeparated from and independently of the manufacturer's stamped paekage, he
Involves himself in liability to a fine of $1,000. The oleomargarine must re
main in or upon the original stamped package until sold therefrom."

The decision of this case must turn upon the effect of this regulation.
'When is an original stamped package empty, within the meaning of
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section 13 of the oleomargarine act? Does this occur when the con
tents are removed and put up in retail packages, as permitted by the
regulation, or only when such packages have been all sold, providing
they are kept either in or upon the original stamped package?

By a comparison of sections 6 and 13 of the oleomargarine act, in
connection with the regulation above quoted, it will be seen that the
retail dealer is placed between two fires. On the one hand, it is made
a crime for him to sell oleomargarine except from the original stamped
package. "Cnder this provision he must retain the original stamped
package, with the stamp uncanceled, as a protection for his sales, until
the entire contents of the package have been disposed of. If he fails
to do so, any retail packages that are found in his hands are subject to
seizure. Or, if he sells them, he exposes himself to severe penalties
under other provisions of the act. On the other hand, under section 13,
whenever the original stamped package is emptied, the dealer must
promptly destroy the stamp thereon.

Under the regulation above quoted, the retailer, having been per
mitted to remove the contents of the original package for the purpose
of putting it up in retail packages, provided he keeps them in or upon
the original package, I think it necessarily follows that the original
package is not empty, within the meaning of the law, so as to n~quire

the cancellation of the stamp, so long as any retail package remains.
The language of the regulation and other provisions of the statute abOve
pointed out render this construction unavoidable. If a pound of the
oleomargarine were still in the tub unpacked, no one would say that the
tub was empty. But, putting the contents in retail packages, being
authorized by the regulation, oleomargarine in that state is as much
entitled to the protection of the stamp as it would be if it were in the
original state.

The evidence and admissions in this case show that, at the time the
original stamped packages that are the basis of this prosecution were
seized by the revenue officer upon the premises of the defendant, each
of these packages contained a one-pound package or print of oleo
margarine, and it is admitted that this one pound was in each case a
part of the original contents of the original stamped package in which
it was found. Under these facts the defendant was not required to
destroy the stamp.

I am aware that this construction exposes the revenue to serious
abuses, but I do not see how the danger can be avoided and a practical
effect be given to the statute. There are two kinds of oleomargarine
pure, or white, which is subject to a tax of one-quarter cent a pound,
and colored, so as to resemble butter, which is subject to a tax of 10'
cents a pound; and in the retail trade this tax is added to the price of the
article. It is plain, however, from the evidence in this case, that it is a
simple and cheap process to transform pure or white oleomargarine into
colored oleomargarine. These are the circumstances which make it easy
for a dishonest retailer to carryon a profitable trade by defrauding the
revenue. He may buy a certain number of packages of colored oleo
margarine, bearing the stamp required by law, and at the same time
buy a certain number of packages of uncolored oleomargarine. He
puts up retail packages of one pound each from the original stamped
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packages containing the colored oleomargarine, and sells them until he
has substantially exhausted the contents of the package. He may
then convert the pure oleomargarine, by the use of a little coloring mat
ter, into colored oleomargarine, and thus continue selling colored oleo
margarine of his own manufacture, and, whenever his dealing is called
into question, he may claim that the substance which he has sold was
taken from the original stamped package of colored oleomargarine, and,
as a general rule, it would be impossible for the government to prove
the contrary.

The revenue officers state that honorable grocers are accustomed to
put up their oleomargarine in retail packages in accordance with the
regulation, and then sell the same upon telephone orders or otherwise
in accordance with the usual retail grocery business. When the orders
are received, the grocer ships the oleomargarine for delivery throughout
the city, the same as he does butter. For the purpose of delivery, the
retail packages are separated from the original stamped package, and,
of course, that affords another opportunity for fraud, because, as soon
as the retail package is once separated from its original package, there
is no telling whether it came from the lO-cent package or was manu
factured by the retailer from the i-cent package by the use of coloring
matter.

The evidence here shows that the defendant's establishment is of
a somewhat suspicious order. It is situated in a room adjoining. a
livery stable. At the same time the seizure was made, a large quantity
of empty packages were found on the premises bearing stamps showing
that they originally contained pure uncolored oleomargarine. The
packages upon which this prosecution is based had originally contained
colored oleomargarine, and were stamped accordingly. It was the
practice of the defendant to fill orders by delivering the retail packages
of oleomargarine to various homes and restaurants in the city upon
orders previously solicited. Under such circumstances, it is quite
manifest that it would be possible to violate the law, and that the gov
ernment would be powerless to refute the oral statements of the re
tail dealer. Experience, however, shows that internal revenue trans
actions in which the government is wholly dependent upon the oral
statements of the dealer are sure to lead to fraud upon the revenue.

The difficulties above indicated cannot be remedied by the court.
Their correcfon lies with the Legislature. It would seem that the
only way to shield the government from such frauds would be to require
the original manufacturer to put up oleomargarine in packages suitable
for the retail trade and affix to each of such packages the proper stamp.
according to the quantity and the quality of its contents.

I am convinced that it is my duty in this case to advise the jury to
return a verd;ct of acquittal.
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THE) WESTERN STATES.

(District Court, W. D. ,New York. March 18, 1907.)

1. ADMIRALTy-PROCEDURE-JURY TRIAL.
Under Rev. S1. § 566 [U. S. Compo St. 1901, p. 461], which provides

that, in admiralty or maritime causes relating to contracts or torts aris
Ing on the Great Lakes, "the trial of issues of fact shall be by jury when
either party requires it," the verdict of the jury is merely advisory.

[Ed. Note.-l!'or cases in point, see Cent. Dig. vol. 1, Admiralty, § 595.]
2. SHIPPING-INJURY OF PASSENGER-LIABILITY OF VESSEL.

It is the duty of a vessel to protect a passenger from harm or injury
through the acts of employ(>s Or other passengers, and a failure to do so
renders it liable for the resulting damages.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 541,
542.

Duty of carrier to protect passenger from injury by fellow passenger,
see note to Meyer v. St. Louis, 1. :VI. & S. Ry. Co., 4 C. C. A. 231.]

3. SAME-AGGRAVATION OF DAMAGES-DISRESPECTFUL TREATMENT BY OFFI
CERS.

It is the duty of a vessel to accord to a passenger re"pectful treatment
by its officers and servants, and disrespectful treatment by a master of a
woman passenger, on her making complaint that she had been assaulted
and robbed in her stateroom, may properly be considered in aggravation
of the damages.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 44, Shipping, §§ 541,
542.]

4. DAMAGES-PERSONAl, TN.rURy-ExCESSIVE AWARD.
An award by a jury of $15,000 damages against a vessel for an assault

made on a woman passenger in her stateroom by an unknown assailant,
and subsequent acts of aggravation by the officers, hela excessive under the
evidence, and the amount reduced to $5,000.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 15, Damages, §§ 357,
367.]

In Admiralty. Libel in rem. Trial with jury under Rev. St.
§ 566 lU. S. Compo St. 1901, p. 461].

Bushnell & Metcalf (]. H. Metcalf and Patrick F. King, of counsel),
for libelant.

Rogers, Locke & Babcock (Louis L. Babcock and Evan Hollister,
of counsel), for respondent.

HAZEL, District Judge. Three questions of fact were submitted
to the jury: The first, whether the steamer Western States was neg
ligent in failing to provide a bolt, lock, or other device to the state
room door to enable the libelant to securely fasten such door and pre
vent intrusion; second, whether the respondent maintained a proper
and sufficient watch or patrol to protect the libelant, a passenger; and,
third, whether, after the assault upon the libelant by an employe of
the ship, she was treated discourteously by the master of the vessel,
by the special watchman, or both such master and watchman, to
whom she complained of the assault. The verdict of the jury was
general, but, from the amount of damages awarded ($15,000), the
presumption that the jury found against the vessel, upon all the ques
tions submitted to them, may be indulged in.

151 F.-59
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Since the verdict was rendered, some confusion has arisen as to
whether the verdict is binding upon the court as in a common-law ac
tion or merely advisory. The proctors for the libelant, after the ver
dict was announced by the jury, moved the court for a decree thereon,
and, the motion being held in abeyance, they, on a subsequent day,
requested leave to withdraw the same on the ground that the court
was bound by the conclusions of the jury, and the libelant had the
legal right to enter the decree in accordance therewith without appli
cation to the court. The court, however, being of the opinion that
the verdict was simply advisory, denied the motion of the libelant,
to which ruling she duly excepted. Under the interpretation by Judge
Brown, in The Empire (D. C.) 19 Fed. 558, of the statute authoriz
ing trials by jury in admiralty where the matters relating to contract
or tort arose on the Great Lakes, the verdict of the jury is merely ad
visory, and may be disregarded by the court. This has been my
uniform rule in other admiralty trials with jury. In this connection
it may be interesting to note that trials in admiralty with jury, even
where the tort arose on the high seas, though long since fallen into
disuse, appear not to have been formerly wholly unknown. In 1 Ab
bott on Shipping, p. 284, it is stated: "It appears, from the Black
Book of the Admiralty, that jurors were formerly summoned to the
admiralty."

I do not deem it necessary to restate the facts of the case, and
will briefly indicate my affirmance or disaffirmance of the conclusions
of the jury. I concur in the evident conclusion that the steamer did
not have a sufficient watch or patrol to adequately protect the libelant
at night while asleep in her state room. It was the vessel's con
tract to carry the libelant, a passenger, for hire, from Buffalo to
Detroit safely and without harm coming to her from passengers
or employes of the vessel. Upon this proposition the authorities
abound, and the citation of a few only is necessary. Chamberlain
v. Chandler, 3 Mason, 242, Fed. Cas. No. 2,575; Steamboat v.
Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 30 L. Ed. 1049; The City
of Panama, 101 U. S. 462, 25 L. Ed. 1061; Flint v. Norwich, etc.,
Fed. Cas. No. 4,873; The Yankee, Fed. Cas. No. 18,124; Gillespie v.
Brooklyn Heights R. R. Co., 178 N. Y. 347, 70 N. E. 857, 66 L. R. A.
GI8, 102 Am. St. Rep. 503, and cases cited.

The vessel did not fail in her duty to the libelant in not providing
a bolt or inside lock to the door. The evidence showed that the
lock attached to the stateroom door was the usual and ordinary lock
upon lake passenger steamers, and, though its use was criticised by
libelant, it was not claimed to be defective or insufficient for the pur
pose intended.

The law is unquestionably well settled that the carrier, in addition
to the obligations above mentioned which it owes to the passengers,
must also use the utmost care to accord to a passenger respectful treat
ment by its. officers and servants. Upon the facts elicited, the jury
was warranted in finding that after the assault the libelant, who made
report thereof to the master of the vessel and to the special watchman,
was treated disrespectfully. The skeptical manner in which her com
plaint that she had been chloroformed, assaulted, and robbed was
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li~tened to, together with the evident lack of sylllpathy 'displayed,
WIthOut doubt augmented her sufferings. Such tortious acts following
the assault upon her were a breach of the contract, and were properly
considered by the jury in aggravation of damages. The La Gascogne
(D. C.) 135 Fed. 57'7; The Willamette Valley (D. C.) 76 Fed. 838;
Gillespie v. Brooklyn Heights R. R., supra.

The damages awarded by the jury were excessive, and would seem
to indicate either a feeling of prejudice, or that the jury did not fully
understand the instructions of the court pointing out that, however
painful were the sufferings of libelant, she was not entitled to recover
punitive damages. A careful consideration of the testimony upon
the subject of the injuries sustained, and the subsequent acts of the
master and the special officer in aggravation thereof, will not permit
me to confirm the action of the jury in this regard. The evidence
shows that the libelant was of the age of 51 years, and that, after
the assault, she suffered from intermittent nervous attacks. She was
not confined to her bed, nor did she deem it necessary to have medical
attendance. Dr. Krauss, basing his testimony upon an examination
of the libelant shortly before the trial, states that he discovered a
marked exaggeration of the muscular reflexes of the body, which in
dicated a hypersensitive condition of the nervous' system; but in other
respects she seemed to him reasonably strong and healthy. He testi
fied that her nervous condition was owing to the injuries complained
of, and was "more or less permanent."

In my judgment the amount of the recovery should be reduced to
$5,000, a liberal reward; but, considering the pain and anguish of mind
and body, together with the humiliation which the libelant suffered
on account of the discourteous treatment of the ship's servants, it
is, however, thought a just compensation for the injuries sustained.

SCOTT v. PENNSYLVANIA CO.

(Circuit Court, W. D. Pennsyivania. February 27, lV07.)

No. 13.

RAILROADS - INJURY TO PULLllAN CONDUCTOR - LIABILITY UNDER PENN'
SYLVANIA STATUTE.

Act Pa. April 4, 1868 (p. L. 58), which provides that, "when any person
shall 8ustain personal injury or loss of life while lawfully engaged or em
ployed on or about the roads, works, depots, and premises ot railroad
property, or In or about any train or car therein or thereon. of which
company such person is not an emploYtl, the right of action and recovery
in all such cases against the company shall be such only as would exist
If such person were an employe, provided, that this section shall not
apply to passengers," is applicable to the case of a conductor in the em
ploy of a sleeping car company In charge of a car of such company form
ing part of a train ot a railroad company. and who Is injured or killed
In a collision, and there Clln be no recovery therefor against the railroad
company. where the collision was tile result (If the negligence of the de
fendant's servants engaged In the operation of its trains.

On Demurrer to Plaintiff's Statement.
Thos. M. Marshall, Jr., A. O. Fording, and B. L. Sen, for plaintiff.
Dalzell, Scott & Gordon, for defendant.
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EWING, District Judge. This is an action brought by Charlotte
Scott, a citizen of the state of Illinois, against the Pennsylvania Com
pany, a corporation of the state of Pennsylvania, for the purpose of
recovering damages, under the provisions of the Pennsylvania Statutes
of 1851 and 1855, for the death of her husband, Charles F. Scott, while
in the discharge of his duties as a Pullman car conductor on a train
operated by the defendant company, in Pennsylvania, on March 3,
1905. The said Charles F. Scott left the plaintiff, his widow, and no
children, surviving.

The statement sets forth that:
"On the said 3d day of March, 1905, said Charles F. Scott was riaing In a

certain train operated by the said defendant. Said Charles l!'. Scott was then
and there in the employment of a certain corporation known as the Pullman
Company, as a conductor collecting Pullman car fares and having charge for
the said Pullman Company of certain cars belonging to that company (com
monly known as Pullman cars), which cars were then and there being used
by the defendant as a part of the said train for the transportation of its
passengers. Said Charles F. Scott was then and there riding upon the said
train by the permission and invitation of the defendant company for the pur
pose of performing on the said train his duties as an employe of the Pull
man Company. At the same tlme and on the same line of railroad the de
fendant company was engaged in the operation of a certain other train fol
lowing that upon which said Charles :B'. Scott was riding, upon the same
track. The defendant company, on or before the said 3d day of March, 1905,
had established a complete system of modern block signals along the said rail
road, the regular and customary use of which, if the said sig;nals had been
properly shown and properly heeded by the employes of the defendant com
pany, would have prevented the said following train from coming within any
block or section of road in which the said first train was running or standing.
On the said 3d day of :March, 1905, the said train first referred to was stopped
by the defendant company at or near Clifton Station, in Pennsylvania, and,
while the said train was there standing, the defendant company and its em
ployes did with gross negligence and carelessness so conduct the operation of
its said railroad as that the said following train, at a high rate of speed, ran
into and struck with great force against the said first train, and thereby
wrecked the said first train, and in so doing killed said Charles I!'. Scott."

The only cause of the accident that can be inferred from the pl: in
tiff's statement is that it was the result of negligence on the pan of
either the signal men or the engineer of the following train, or both,
and this is the theory upon which the argument on the demurrer was
made.

To this statement the defendant filed a demurrer, alleging sub
stantially two grounds: First, that plaintiff, as a citizen of the state
of Illinois, is not entitled to recover for the injuries alleged to have
resulted to her as set forth in her said statement; and, second, that
the case is clearly brought within the provisions of the statute of Penn
sylvania of April 4, 1868 (P. L. 58), which provides:

"~rhat when any person shall sustain personal injury or loss of life while
lawfully engaged or employed on or about the roads, works, depots, and
premises of railroad property or in or about any train or car therein or there
on, of wldeh compan;r sueh person is not an employe. tile right of adion and
recovery in all such cases against tile company shall be sucll only as would
exist if suell person were an employe, provided, that this section shall Ilot ap
ply to passengers."
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By reason of the view taken of the second ground of demurrer, it
is unnecessary to dwell at length upon the first, consequently no opinion
is expressed thereon.

Plaintiff's counsel frankly admits in his brief that whether the plain
tiff's statement sets forth such negEgence as constitutes a cause of ac
tion must be determined in the light of the act of April 4, 1868, and
that in this case the court must deem for the. purpose that decedent
was on the pay roll of defendant and under its orders, but engaged
in collecting special fares, etc. Also, that "this puts decedent in the
like relation to the train and to the operation of the road as a baggage
man, or any other employe whose work is inside."

Under these circumstances, however much may be said pro and con
regarding the justice of the provisions of said act of 1868, in all cases
to which it has been applied, I do not see how, under the decisions in
those cases, it is possible to distinguish this from the case of a baggage
master, or a porter, or a mail clerk, all of whom have been held to be
within the provisions of that act. Unquestionably, the conductor of a
Pullman car assumes as part of the risk of his employment the danger
of injury from negligence on the part of those operating the train upon
which he must travel in the discharge of his duties, and if that be
the case, and, while not in the employ of the railroad company directly,
he is yet brought within the category of such employes, it must be con
duded that, like them, he is without remedy when injured in conse
quence of the neglect of the employes of said company.

It might be interesting, but could serve no good purpose that I can now
see, to call attention to the various cases, both in the courts of this state
and the federal courts, where this principle of the assumption of risk
by employes and the validity of the provisions of said act of 1868
are examined and determined. It is sufficient to sav that no case has
been cited by counsel for the plaintiff, and I have' been able to dis
cover none, which casts, in my opinion, any doubt upon the applica
tion of that principle and of the act of 1868 to the admitted facts in
this case.

Consequently, I am constrained to sustain the demurrer on that
ground.

In re COXSC."IIEHS' COFl!~I;JE CO.

(District Court, E. D. Pennsylvania. March 8, 1907.)

No. 2,252.

BANKRUPTCY-LANDLORD'S L,IEN-PRIORITY.

'l'be priority of a landlord's lien given by a state statute for rent In ar
rears at tbe time proceedings in bankruptcy \vere begun, while preserved
by Bankr. Ad July 1, 1898, § 64, cI. "11" (("j) c. G41, 80 Stat. 568 [D. S. Compo
St. 1901, p. 84481, giving priority to debts owing to any person who by
the laws of the stMe is entitll'd to priority, dol'S not entitle sucb landlord's
claim to priority over all other claims whatever, but only over those not
specified in snell section as being higher in right.

In Bankruptcy.
J. Frank Staley, for petitioner.
Henry N. "Vessel, for creditors.
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J.B.McPHERSON, District Judge. This is a claim by a landlord
to be paid in full for rent accrued at the date of filing the petition,
before any other payments are made out of the fund. The facts appear
in the following report of the referee, David \"1. Amram, Esq.:

"'j;he petitioner was landlord of premises 236 Chestnut street, occupied by
the Consumers' Coffee Company, bankrupt. On May 15, 1905, three months
rent; amounting to $750, was due to him. On May 18, 1905 a petition in bank
ruptcy was filed against the Consumers' Coffee Company, the tenant. A re
ceiver was appointed, who, acting under order of the District Court, con
tinued the business of the bankrupt for about one year. On April 9, 1906, an
adjUdication in bankruptcy was entered, and the matter referred to me as
referee. On ~Iay 1, 1906, at an adjourned first meeting of creditors, at
which the landlord· was represented, the receiver filed a petition, praying
for leave to sell the assets of tbe bankrupt estate, upon the said premises.
236 Chestnut street, at private sale, for the sum of $700. After due notice
to creditors the said petition was considered at an adjourned first meeting
of creditors, held May 15, 1906, at which the landlord was represented, and,
no one objecting, approved and an order made by me, authorizing the trustee
to sell in accordance with the prayer of the petition. On the same date, to
wit, May 15, 190n, the landlord .filed several proofs of debt, among them a
proof for his said claim of $750, for rent due May 15. 1005.

"It is alleged by the petitiouer that before the above-mentioned private
sale of the assets, he gave notice to the receiver that he had a lien on the
fixtures at said premises, 236 Chestnut street, for the rent due prior to the
filing of the petition in bankruptcy, and directed him to hold the fixtures or
to earmark the fund arising from the sale of the same. The receiver hav
ing failed to file an acc'Ount, the landlord filed a petition for citation on the
receiver to show cause why he should not forthwith file his account. An or
der was made thereon, and, in compliance therewith, the receiver filed his ac
count on October 12, 1906. At a special meeting of creditors, called for the
purpose of auditing said account, held October 25, 1906, the receiver did not
appear, and the landlord, through his attorney, prayed for an order on the
receiver to appear at a subsequent meeting with his books and records, which
order was made and a certified copy thereof served on the receiver by the
landlord. At an adjourned special meeting, held November 1, 1906, the re
ceiver appeared, the landlord was present and represented. and an examina
tion of the receiver was commenced by Henry N. ""Vessel, Esq., acting for the
creditors.. Before the examination was concluded the attorney for the land
lord made a formal oral application of record for the payment of the $700,
arising from the sale of the fixtures at 236 Chestnut street, and further pro
ceedings in the matter and examination of the receiver were discontinued,
pending the consideration of thil" application. On Novemuer 23d the landlord
filed a formal petition, praying for an order on the receiver to pay over to
him the said sum of $700; the reasons alleged by the landlord for this de
mand are that he had a lien on the fixtures in said premises at the time
of the bankruptcy, and that, as these fixtures were the same as the ones
I"ubsequently sold by the receiver, the receiver sold them subject to his land
lord's lien, and that therefore he was entitled to the entire proceeds of the
sale thereof inasmuch as his claim for reut exceeded the amount realized.

"It appears from the receiver's account that the total assets in his hands,
as of the date of the filing of his account, were $807.\)8, in which sum are
included the $700 received from the sale of the fixtures at 236 Chestnut street.
His liabilities; as of the date of the filing of his account. contracted by him
while conducting the business under order of court, appear to be $5,086.48.
The examination of the receivcrwas commenced by the attorney acting on
behalf of the creditors, for the purpose of ascertaining the manner in which
the receiver conducted tne business, and for the purpose of making proper in
quiry as to the reason for this extraordinary condition of the receiver's ac
count. The liability of the receiver to the claimants set forth in his account
has not yet been formally established, nor has the amount of the expenses of
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tbe administration been fixed; nevertheless tbe landlord insists that he is en
titled to immediate payment of the amount of rent due to him before the ex
penses of administration or the debts contracted by the receiver, eitber in
preserving the assets or conducting the business, can be paid.

'''1'be landlord is a creditor, entitled to priority of payment under section
(-)4b (5), Act July 1, :1898, c. 541, 30 Stat. 563 [U. S. Compo St. 1901, p. 3448J.
He bas proven his debt in proper form, and after other debts entitled to
priority of payment, as set forth in the said section of the act, have been paid,
his claim will be entitled to payment before any of the unsecured creditors of
the bankrupt. He alleges, however, that he Is not merely a creditor, but that
he had a lien on the assets of the bankrupt estate, which lien Is preserved
and recognized by the bankruptcy law. Section 67 of the act (30 Stat. 564 [U.
S. Compo St. W01, p. 3449]), sets fortb the law with regard to liens on prop
erty of the bankrupt estate. I am not aware of any decision which justifies
the view of the landlord, but merel" by virtue of the contract of lease he Is
a lien claimant, In the sense in which the term is used in the act.. On the
contrary, the decisions are to the effect that the landlord is merely a credit
or, who must prove his debt, but who Is entitled to priority of payment in the
bankruptcy proceedings if such priority Is given to him under the laws of the
state. I cannot agree '''ith the position taken by the landlord that he has
higher rights to the fund In the hands of tbe receiver tban the creditors of
tbe receiver, and tbat his claim is entitled to payment before the expenses of
administration, or any of tbe other debts wbich have priority under the first
four clauses of seetion 64b of the bankruptcy law.

"Apart from this view of the matter, I have very serious doubts as to
whether the landlord, assuming that he bad a lien, has not waived it by rea
son of his consent to the receiver's possession of the assets [which he claims
as subject to bis lien] for upwards of a year, and his fallure to make any
effort to have his rights as lien claimant established.

"The petition is dismissed."

In my opinion the lrorned referee was right in dismissing the land
lord's petition. Even if a lien, properly so called, exists under the
Pennsylvania statute for the rcnt in arrear at the time whcn thc pro
ceedings in bankruptcy were begun, the statute cannot override the
act of Congress. vVhile the priority of the landlord's claim is un
doubtedly preserved by clause "b" (5) of section 64, this priority is not
over all other claims whatever, but only over those that are not specified
in the section as being even higher in right. The order of distributing
the assets of a bankrupt having thus been expressly laid down by Con
gress, that order must be followed by a federal court.

JVforeover, I incline to doubt whether clause "d" of section 67 can be
properly construed to include a lancl1ord's lien under the Pennsylvania
statute. This is the only clause that can be held to support the peti
tioner's contention, and it is certainly a matter for serious consideration
whether a lien that exists, if at all, 011ly by operation at law, falls within
the class of "liens given or accepted in good faith, etc." Such a lien is
neither "given" nor "accepted"; it exists without action by either the
landlord or the tenant, and depends for its being wholly upon the
statute.

The construction could not be said to do violence to the ordinary
meaning of the clause, which held that a tenant did not "give" such a
lien, nor did the landlord "accept" it. But even if it be conceded for
present purposes that clause "d" includes the lien in question, it must be
read in connection with clauses "a" and "b" of section 64, and must
be so construed as to harmonize therewith, if harmony can be reached
by a fair construction. Taking both clauses together, therefore, I
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think clause "d" of section 67 may perhaps be held equitably to pre
serve the lien, while the order of its payment is to be determined by
section 64.

The decision of the referee is affirmed.

GREEN v. OEMLER.

(Circuit Court, E. D. Georgia, S. D. February 12, 1907.)

CouRTS-JURISDICTION OF FEDERAL COURT-FEDERAL QU~~STION.

A bill alleging that complainant leased a certain oyster bed from the
state for a term of years pursuant to a state law, and planted the same,
but that by a subsequent act of the Legislature the state undertook to trans
fer the property in such beds to the owners of the adjacent land, and that
defendant, claiming under such law, has excluded complainant from said
leased property, and which seeks injunctive relief, states a case which
presents a constitutional question of the impairment of a contract b3' the
state, and is within the jurisdiction of a federal court.

[Ed. Note.-'-Jurisdiction of federal courts in cases involving federal
questions, see note to Bailey v. Mosher, 11 O. O. A. 308; Montana Ore-Pur
chasing Co. v. Boston & M. Oonsol. Oopper & Silver Min. Co., 35 C. O.
A.7.]

In Equity. On demurrer to bill.
Travis & Travis, for complainant.
Osborne & Lawrence, for defendant.

SPEER, District Judge (orally). This bill alleges that the prop
erty in dispute lies below low-water mark in an ann of the ocean,
where the tide regularly ebbs and flov.;s, and that it belonged to the
state of Georgia. It further alleges that on the 6th day of April,
1901, Anthony Green, who, it seems from the statement of counsel,
is a colored man, obtained from the county commissioners of Chatham
county a lease for the period of 20 years, with the privilege of re
newal for 30 years more, covering five acres of land under water
in said county, more particularly described as follows: "Five acres
in Rhodes or Sandy Bottom creek, on the southern shore of s:3:id
creek, beginning at a point on low-water mark, * * * etc." The
board of county commissioners of Chatham county is created by state
legislation, and is therefore an instrumentality or agency of the state,
through which its power and title is made operative and effective under
the provisions of the original law under which Anthony claims. He
alleges that he recorded his lease in the book of oyster leases in the
office of the superior court of the county, conformably to law, and that
he planted on his leased territory 100 bushels of oyster shells per acre.
This planting was done on one-tenth of this territory during the
planting seasons of the years 1901 and 1902. It appears also from
the statements of counsel that all that is necessary to propogate the
oyster is to plant shells of a certain virile and vigorous character
even though, I believe, it be only a half a shell-and the oyster pro
ceeds to multiply and replenish the earth, or the waters under the
earth, in accordance with the scriptural injunction in that behalf ex
pressed; He also alleges that he paid to the state of Georgia through
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the commiSSIOners of roads and revenues a valuable consideration
for the property thus acquired. It further appears that subsequently,
namelv, on December 16, 1902, which was more than a year after
Anthony's lease and some time subsequent to his planting, the state
of Georgia enacted a law, undertaking to transfer from Anthony the
property vested in him as described, and to grant it to the owner of
the adjacent land. This is entitled "An act to fix and prescribe the
boundaries of land adjacent to, or covered by, or bordering on th"
tide waters of this state; and to prescribe all right of the owners of
such adjacent land within such boundaries; and to define navigable
tide waters, and for other purposes."

Now, Oemler, the defendant, took a lease from one Parsons, who, it
is alleged, is the owner, or claims to be the owner of the adjacent land,
and, acting, therefore. under the authority and by virtue of the title
of the second grant issued by the state, Oemler has proceeded to make
life very unhappy for Anthony so far as oyster culture is concerned.
He has prevented Anthony, either in person or by its agents, "from
entering upon his leased territor~, or from gathering oysters there
from. or from planting oysters thereon, and maintaining stakes erected
as aforesaid, or in any other manner exercising his rights of said
leased territory under the law." This obstruction has gone to the
extent that Anthony's life would be imperiled should he attempt to
enter thereon. )Jot only does Oemler do this himself, as alleged, but
he has an agent named Liche Red, who it seems, as Copperfield said
of Micawber, has a "bold and buccaneering manner, not absolutely
lawless, but prompt and defiant." And Liche also uses force of arms
and threatens intimidation contrary to the specific provisions of the
law. Oemler maintains Liche Red on guard on Long Island near said
property for the purposes of intimidation, and will continue to take
oysters from that territory unless he is restrained by the court. These
are the averments of Anthony Green. He alleges that he is without
adequate remedy at law, that he cannot compute his damages by reason
of the fact that oysters are a growing commodity, and the amount
of damages is largely dependent upon the amount of oysters planted,
and no means are available for ascertaining how many oysters are
taken by Oemler from that territory. He therefore prays an injunction,
commanding Oemler to absolutely desist and refrain from picking
oysters from his territory, and for general relief.

The bill is demurred to upon the ground, as I understand, that it
does not present a federal question, and the court is obliged to pre
sume that the courts of the state will hold that the act will have merely
a prospective and not a retrospective operation. It seems also from
the arguments of counsel that the question has never been properly
raised before the Supreme Court of the state. It seems to me that
this does present a federal question. The Constitution provides that
no state shall pass any ex post facto law or any law impairing the obliga
tion of a contract. Here the question is whether the second grant
is a law impairing the obligation of Anthony's contract. He alleges
that his was a contract made with the state, that he paid the state
for it through its agents, the board of commissioners of Chatham
county. He went forward, made valuable expenditures, and planted
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shells in various' fructifying localities. Then the next session of the
Legislature proceeds to take away the right of Anthony, and places
it in the adjoining owner. The state gives, and the state takes away,
but Anthony does not exclaim, "Blessed be the name of the state,"
but comes into court and insists that its act is unconstitutional. As
there is a federal question involved, the court must exercise its power
in favor of poor Anthony just as much as if he were one of the mag
nates of the land.

I think, therefore, the demurrer must be overruled, and the case go
on for trial on its merits.

CORWIN MFG. CO. v. HE1.~RICI WASHER 00.

(Circuit Court, D. Massachusetts. March 4, 1901.)

No. 223.

REMOVAL 01' CAUSES-JURISDICTION OF FEDERAL COURT-NONRESIDENCE OJ"
PARTIES.

The objection to the jurisdiction of a federal court of a cause brought
Into such court by removal, on the ground that neither party is a resi
dent of the district, Is waived where, after removal, the plaintiff enter&
a general appearance In the federal cour~

On Motion to Remand to State Court.
Dunbar, Rackemann & Brewster, for complainant.'
George L. Wilson, for defendant.

LOWELL, Circuit Judge. The plaintiff, a corporation of West
Virginia, brought in the superior court of Massachusetts an action at
'Common law against the defendant, a citizen of Maine. The defend
.ant thereupon removed the case to this court upon the ground of
·diversity of citizenship. The state court granted the petition for re
moval. Before the case was entered here by the defendant the plain
tiff filed here a transcript of the record of the state court, entered a
general appearance, took out an order to plead under rule 12, served
it upon the defendant, and, as the defendant did not appear or plead
moved to default the defendant, which motion was argued before this
court. The plaintiff now moves to remand to the state court, upon
the gtound that this court was without jurisdiction, inasmuch as nei
ther the plaintiff nor the defendant was incorporated within this district.

A defendant may avail himself of this objection if the suit is begun
in this court. Shaw v. Quincy Mining Co., 145 U. S. 444, 12 Sup.
Ct. 935, 36 L. Ed. 768. On the other hand a defendant may so waive
the objection that he cannot thereafter assert it. Central Trust Co.
v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98. If the
objection is waived by the defendant the Circuit Court has jurisdiction.
How stands the question concerning cases brought here by removal?

In Re Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. -, the
Supreme Court had before it a case in other respects like the case at
bar, butane in which the. plaintiff had moved to remand immediately
after the defendant had filed the transcript of the record in the Circuit
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Court. The Supreme Court held that the case should have been re
manded. In the course of the opinion the court said:

"But it is contended that [the defendant] was entitled to remove the case
to the Circuit Court, and, as by his petition for removal he waived the objec
tion so far as he was personally concerned, that he was not sued in his dis
trict, hence that the Circuit Court obtained jurisdiction over the suit. This
does not follow, inasmuch as in view of the intention of Congress by the act
of 1887 to contract the jurisdiction of the Circuit Court, and of the limita
tions imposed thereby, jurisdiction of the suit could not have obtained, even
with the consent of both parties."

By the last clause quoted the plaintiff here argues the Supreme Court
declared that "even with the consent of both parties" this court can
not take jurisdiction of this proceeding, and so the case must be re
manded to the state court. But this cannot be the correct interpreta
tion of the dictum just quoted. As it stands, it is applicable alike to
suits brought originally in the Circuit Court, and to those removed
there. Yet in the Wisner Case the Supreme Court went on to observe:

"In Central rrrust Company v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38
L. Ed. 98, it was assumed, however, that the reqUirement that no suit
should be brought in any other district than that of the plaintiff or of the de
fendant might be waived, where neither resided therein, because in that
case the nonresident plaintiff had sued in the Circuit Court and the nonresi
dent defendant had answered on the merits, which showed the consent oj'
both parties and not unnaturally led to the result announced, while in this
case there was no such consent."

In 1fartin v. B. & o. R. R., 151 U. S. 673, 688, 14 Sup. Ct. 533,
38 L. Ed. 311, the petition for removal had been filed in the state court
so late that the plaintiff might have insisted upon a demand. He did
not raise the question until he reached the Supreme Court on writ of
error. The court said:

"The time of filing a petition for the removal of a case from a state court
into the Circuit Court of the l'nited States for trial is not a fact in its nature
essential to the jurisdiction of the national court under the Constitution of
the United States, like the fundamental condition of a controversy between cit"
izens of different states. But the direction as to the time of filing the peti
tion is more analogous to the direction that a civil suit within the original
jurisdiction of the Circuit Court of the United States shall be brought in a
certain district, a noncompliance with which is waived by a defendant who
does not seasonably object that the suit is brou~lJt in the wrong district."

Here the Supreme Court did not expressly assert that the plaintiff
as well as the defendant might waive the objection raised in the case
at bar, but the implication to that effect is strong. And in the Wisner
Case the court said, referring to Kinney v. Columbia Association, 191
U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103:

" 'A petition and bond for removal are in the nature of a process. They
constitute the process by which the case is transferred frOID the state to the
federal court.' vVhen, then [the defendant] filed his petition for removal, h~

sought affirmative relief in another district than his own. But the plaintiff.
in resisting the application and moving to remand, denied the jurisdiction
of the Circuit Court."

If, where the process is the plaintiff's, the defendant may give this
court jurisdiction by consent, it would seem to follow that where the
process is the defendant's, the plaintiff may give jurisdiction by consent.
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In Foulk v. Gray (C. C.) 120 Fed. 156, referred to in the statelwnt '0 f
the \Visner Case as representing the view which was taken of the
question by the Supreme Court, the Circuit Court held that the plain
tiff's consent, after removal of the cause to the Circuit Court, wo:;lcl
waive that objection to the jurisdiction which he might have taken had
he desired to do so. Therefore it follows that in a case like this the
plaintiff may waive his objection to the removaL If he cIoes so, this
court will have jurisdiction, as in the cases above cited. Did this
plaintiff's action after removal here amount to a waiver?

Of this there can be no doubt. A general appearance is sufficient,
and here the plaintiff went much farther. This court has jurisdiction,
and the plaintiff's motion to rcnrncl must be denied.

In 1'8 EDENS CO.

(District Court, D. South Carolina. April 2, 1907.)

1. BANKRl:PTCY-PROOF OF CLAIMS-ATTORNEY'S FEES.
Where notes given hy a bankrupt provided that if they were placed

in the hands of an attorney for colleeiion the maker agreed to pay 10
per cent. attorney's fees in addition to principal and interest, and the
notes matured and were placed in the hands of an attorney for collec
tion before the maker became a bankrupt, the creditor was entitled to
prove his daim for such attorney's fees in additiou to the amount of the
note; but the rule is otlwrwise with reference to claims which did not
mature until after the institution of bankrupt proceedings.

2. SA)m-·'VAI\'E:R.
'Where an alleged agreement a>t to the fee to be allowed the attorney

for petitioning creditors of a bankrupt was not in writing, and no proof
was offered to con1Tovert his statements that there was no agreement on
his part to wain? the claim of the ('I'editors to the 10 per'cent. attor
ney's fees provhled for in Hotes held II.v tlH'lll. such alleged agreement
limiting the erp(litors' attOl'lllW'S fee to $H"lO couln not deprive the credit
ors of their right to haw' the 10 J!P]" ccnt. on their notes allowed for
attornp~·,s fees as a part of their e1aim.

In Bankruptcy. On certificate of referee.
Mark Reynolds, for creditors.
H. D. Moise, for bankrupt.

BRAWLEY, District Judge. The question here presented comes
up upon a certificate from 1. C. Strauss, Esq., referee in bankruptcy
at Sumter, S. C., which, in brief, is as follows: Mark Reynolds, Esq.,
attorney for certain creditors. offered for filing and allowance a claim
of Anderson Phosphate & Oil ]'Ifill of Anderson, S. C., amounting
to the sum of $4,0;-l5.24, the said claim being' based upon three promis

.sory notes, the originals of which are attached to the proof of claim
made in the form prescribed by the bankrupt law. There is a clause
at the foot of each of said notes which provides as follows:

"And if this note is collected by snit or placed in the hands of an attor
ney for collection. I promise to pay 10 pel' eent. attorney's fees in addition
to principal and intC'rest."

At the hearing before the referee, H. D. Moise, Esq., attorney for
the bankrupt, objected to the allowance of this claim, upon the ground
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that an agreement had been entered into by himself as attorney for
the bankrupt, fixing the fees for the attorney for creditors in the bank
ruptcy proceedings at a stipulated amount; that the said attorney was
not entitled to collect any further fees in excess of the amount stipulated
in the agreement, and that the referee, if he al10wed the claim including
attorney's fees, would al10w the attorney for the creditor fees in excess
of the amount he had agreed in writing to take. The referee al10wed
the claim in ful1, upon the ground that the agreement adverted to was
not before him and the question could not be considered by him, and
the matter is certified to this court, as to the correctness of his ruling,
for its opinion thereon. At the hearing before this court, on March
30th, l\ir. Reynolds, the attorney for creditors, made a similar demand
for attorney's fees upon the claim of the Combahee Fertilizer Company,
which was proved for $;3,500.68, and based upon three separate notes
each in the sum of $1,161.71, maturing at different dates, but only one
of which fell due prior to the institution of bankruptcy proceedings,
and upon that one alone the 10 per cent. attorney's fees are asked. Mr.
H. D. Moise, attorney for the bankrupt, presented upon the hearing
the same objections made before the referee, and made argument to
sustain his position.

It seems clear that as the notes in question are in legal contemplation
a contract between the parties, the clause providing for attorney's fees
therein becomes a part of the debt itself, enforceable in law, and if
said notes, or anyone of them, fel1 due before the institution of bank
ruptcy proceedings the whole amount is provable as a claim against
the fund in the hands of the trustee in bankruptcy. The bankrupt act
(Act July 1, 1898, c. 541, 30 Stat. 544 [C. S. Camp. St. 1901, p.
:3418]) recognizes all valid contracts executed prior to bankruptcy
proceedings, and unless impeached upon the ground of fraud or some
other valid legal ground, courts of bankruptcy wil1 uphold and enforce
them. The petition in bankruptcy in this case was filed November 2:3,
1906.

A similar question was presented to and decided by the United States
Circuit Court of Appeals for the Fifth Circuit in the case of Merchants'
Bank of Grenada v. Thomas, 10 Am. Bankr. R. 299, 121 Fed. :306, in
which Judge Shelby, delivering the opinion of the court, says:

"Each one of the five notes contains an agreement that if this note is
placed in the hands of an attorney for collection the makers and indorsers
hereof agree to pay the holder of this note an attorney's fee of 10 per cent.
upon the amount due. An agreement [the court goes on to say] by which the
maker of a promissory note or other contract binds himself to pay a reason
able attorney's fee if the contract is not performed according to its terms, and
the other party is required to take steps to enforce it, has generally been held
just and valid. Machine Co. v. 1\1oreno (C. C.) 7 Fed. S06. It is but a reason
able stipulation for indemnity for expense wlJich the debtor lllay himself ren
der necessary. A promissory note providing for the payment of attorney's
fees, if placed in the hands of an attorney for collection involves exactly the
same question, and a note containing a stipulation in that form was held
valid in Barton v. Bank, 122 Ill. 352, 13 ~. E. 503. There is no conflict in
the evidence that these notes were placed in the hands of an attorney for col
lection, and that he has performed services in endeavoring to collect them.
For such services the bank is indebted to the attorney, and the purpose of the
stipulation is to indemnify the bank against such expense. We are of opin
ion that on the record before us the five notes, including attorney's fees of
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10 per cent. are provable claims against the estate of the bankrupt, and an
order permitting them to be so proved must be entered."

The case before this court for decision is "upon all fours" with the
case just cited, and the reasoning and conclusions are adopted as the
principles controlling in this case. It only remains to consider the
other question made in argument by the attorney for the bankrupt,
that the court should not allow the claims to be proven with attorney's
fees added in view of the fact that the agreement had with the attorney
for creditors was that he would accept $150, as his compensation in
the bankruptcy proceedings, and that he should be confined to that
amount in full of all demands against the estate. The attorney for
creditors states that he never so intended. The petition in bankruptcy
was filed on behalf of other creditors than those whose claims are now
under consideration, and the attorney for creditors further states that
he performed valuable services endeavoring to collect the notes in ques
tion prior to the bankruptcy proceedings, and before he contemplated
resorting thereto. The agreement as to the fee to be allowed the at
torney for petitioning creditors was not in writing, and, inasmuch as
no proof is offered to controvert his statements that there was no agree
ment on his part to waive the claim of the creditors to the 10 per cent.
due on the notes in question, such creditors cannot be deprived of their
rights.

The report of the referee on this point is therefore sustained; but he
is directed to eliminate any allowance of 10 per cent. upon claims which
were not due prior to the institution of bankruptcy proceedings.

In re SPITTLER.

(District Court, D. Oonnecticut. March 7, 1907.)

No. 1,422.

BANKRUPTCy-PROVABLE DEBTS-DAMAGES FOR BREACH OF EXECU'rORY 00;"[

TRACT.
'Where a bankrupt shortly prior to his bankruptcy gave notice to the

other party to an executory contract that he would be unable to perform
on his part because of his financial condition, such other party may treat
the contract as broken, although the time for performance has not ar
rived and prove his claim for damages for the breach against the estate
in bankruptcy under Bankr. Act July 1, 1898, § 63a (4), c. 541,30 Stat. 563
[U. S. Compo St. 1901, p. 3447], where it is of such nature that it may be
liquidated under subdivision "b" of said section.

In Bankruptcy. On certificate from referee in re claim against bank
rupt.

Edward H. Rogers, for trustee.
L. J. Nickerson, for claimants.

PLATT, District Judge. On March 15, 1904, claimants A. W.
North and the Kellogg & Wakefield Manufacturing Company made an
agreement with the Vulcan Manufacturing Company (ot which the
bankrupt was president and owner of nearly all the stock) to sell the
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capital stock and manufacturing plant of the Kellogg & Wakefield
Company, which was controlled by North, for $40,000, of which $1,000
was paid down, and the balance was to be paid on or before Decem
ber 1, 1905. It was further agreed that payments upon the purchase
price might be made from time to time prior to December 1, 1905, at
the vendees' option. It was also agreed that a lease of said premises
should be on that day made and executed to said vendees for two years
from and after December 1, 1903, which was the time when the bank
rupt and the Vulcan Manufacturing Company actually took possession,
and the agreement was verbally made, although, as recited, the agree
ment was not reduced to writing until :March 15, 1904. Under said
lease the rental was fixed at 10 per cent. of the unpaid portion of the
purchase price, whatever from time to time that might be, payable quar
terly, on the first days of March, June, September, and December.

The actual value of the property so taken into possession was $40,
000. Its actual value at the time of adjudication was $33,000. On
February 18, 1905, the property was delivered into the possession of
the claimants, and the trustee has not elected to assume the rights of
the bankrupt under said agreement of sale or lease. In September,
1904, said Vulcan Manufacturing Company became financially em
barrassed, and Mr. Spittler was appointed receiver by the state court.
In December, 1904, Mr. 1\11unn, as attorney for the claimants, made a
demand upon said Spittler, now the bankrupt, but then the receiver,
that he perform the terms of the lease and carry out the agreement up
on which the present claim is predicated. Spittler thereupon informed
Mr. Munn that it was absolutely impossible to pay the rent or to carry
out the agreement because of his financial condition. The claim is
founded upon said agreement and is for $6,000, which is found to be
the depreciation in value of said property between the time when bank
rupt and the Vulcan Manufacturing Company took possession thereof
and the date of adjudication. The only question is whether in such cir
cumstances the claim is provable in bankruptcy under Act July 1, 1898,
c. 541, 30 St. 563 rU. S. Compo St. 1901, p. 3447] section 63a (4).
The amount is clearly enough established as provided for in section 63b,
if the facts warrant the proof of the claim. The contract upon which
this claim is based is executory, and the obligation to pay the remain
ing $39,000 thereunder did not become binding by its terms until De
cember 1, 1905. The adjudication was nearly a year before that date.
Upon the facts in this case, it is not necessary to decide broadly wheth
er or not an adjudication in and of itself works a breach of an ex
ecutory contract. I am willing to say, however, that if such a case pre
sented itself, I think, from such examination of the law as I have made,
that it would, as I am at present advised, be my duty to answer the
question in the affirmative.

In this matter, however, there are other elements to be reckoned
with. Prior to the bankruptcy proceedings, the vendee corporation,
being financially embarrassed, had gone into the hands of a receiver un
der the jurisdiction of the state courts. "Cpon demand, Mr. Spittler,
both as receiver and as the individual who dominated and controlled
the corporation, had frankly confessed that the financial situation utter
ly prevented the carrying out the contract. On behalf of himself and
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his corporation, he stated, in no uncertain terms, the fact that the ex
isting situation precluded and eliminated any possibility of performing
the contract on their part. The referee allowed the claim with much
hesitation. The doubts which assailed him do not trouble me. He
thinks that the decided cases rather carry the idea that the refusal to
perform, or the inability to perform, must be a wrongful refusal, or an
inability growing out of a disposition to commit a wrongful act. I
do not so read the cases. An absolute inability to perform, which is of
such a nature that there is no reasonable probability that thereafter a
situation will arise which will make performance possible, is enough.
If to such inability is added a statement that it exists, then the party
so informed is in a position to treat the contract as broken and to pursue
his remedy.

Immediately after the demand made by claimants through their at
torney in December, 1904, and the reply made by Mr. Spittler on behalf
of himself and his corporation, it was competent for the claimants to
treat the contract as broken, and bring suit in the state courts for dam
ages resulting therefrom. Counsel for trustee concedes that if such is
the law, the claim is provable under section 63a (4). The adj udication
was some weeks later; to be precise, on January 25,1905. Bankruptcy
simply established in concrete form the truth of the answer made by .:vIr.
Spittler in December. It is not made the basis of the right to prove the
claim, because it is not necessary to take that position, but, as already
intimated, the court would be inclined to so rule if occasion demanded
it. The court cannot discover the reason which forces anv distinction
between a refusal to comply, with no legal excuse therefc;r, and a re
fusal to comply, because absolutely unable to act otherwise. In both
cases the other party may be damaged. and if obliged to wait until pay
day, the hour for advantageous action may have gone, never to return.
The case at bar happens to be an illustration of the evil which may
come, if the trustee's view of the law is the true one.

Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, estab
lished the general principle which governs the case at bar. The ques
tion decided then and governing here is plainly set forth in the opinion
on page 7 of 178 U. S., page 783 of 20 Sup. Ct. (44 L. Ed. 953) :

"But the other three contracts involve the question whether, when the
contract is renounced before performance is due, and the renunciation goes
to the whole contract, and is absolute and uneqUivocal, the injured party may
treat the breach as complete and bring his action at once."

So far as Daniels v. Newton, 114 Mass. 530, 19 Am. Rep. 384, may
be said to conflict therewith, its reasoning is distinctly repudiated in the
latter part of the opinion. No case decided since Roehm v. Horst will,
upon strict analysis, be found to depart from the broad proposition
therein determined, as shown by the quotation above recited, and upon
that authority alone, it would be my duty to sustain the referee.

His order is therefore affirmed.
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THOMPSON v. A.UTOMATIC FIRE PROTECTION CO. et at

(Circuit Court, E. D. New York. February 12, 1907.)

PLEADING-AMEXUMltNT-SUPPLYING JURISDICTIONAL A.LLEGATIONS.
A complainant in a federal court will be granted leave to amend bis bill

by alleging that the matter in dispute exceeds in value the sum of :);:!,
000, exclusive of interest and costs, where, at the time of the motion, the
record shows such to be the fact, and the defect is merely one of plead
ing.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 39, Pleading, § 647.]

In Equity. On motion for leave to amend biil.
Duncan & Duncan (Frederick S. Duncan, of counsel), for com

plainant.
Griggs, Baldwin & Pierce (Martin Conboy, of counsel), for defend

ant Automatic Fire Protection Company.

CHATFIELD, District Judge. This is a motion made by the com
plainant to amend its bill of complaint by inserting a clause to the ef
fect that the subject-matter in dispute exceeds, exclusive of interest and
costs, the sum of $2,000. The action is one in equity, for the specific
performance by the defendant ~hlpman of an alleged contract to as
sign certain inventions and patent rig'hts to the complainant, and for
other relief.

The complainant filed a bill in November, 1906, in the Eastern dis
trict of New York, and on the December rule day the defendant the
Automatic Fire Protection Company filed a general appearance. It
subsequently filed a demurrer, setting forth, first, that the court was
without jurisdiction because the bill did not allege that the amount in
volved exceeded the sum of $2,000; and, second, that it appears from
the bill that the complainant is a citizen and resident of the state of
New Jersey, and one defendant, the Automatic Fire Protection Com
pany, is a citizen and resident of the state of },'Iaine, and that the bill is
therefore brought in a district of which neither the complainant nor
defendant is a resident.

The complainant, admitting the defect claimed as the first ground of
demurrer, obtained an order directing the defendant corporation to
show cause why the bill of complaint should not be amended under
equity rule No. 29. The complainant cites many cases substantiating
the general proposition that where the record of the case, up to the
time of the motion, shows jurisdiction in the particular court, but there
is a defect in the allegations of the pleadings with relation to the set
ting forth of the grounds of that particular jurisdiction, amendment
will be allowed upon motion. This may occur either before or during
the taking of evidence. In the case at bar the allegation in the moving
affidavits as to the amount involved is not controverted, and the record
therefore now shows a subject of controversy exceeding in value the
jurisdictional sum of $2,,000. The cases of Whalen v. Gordon, 95 Fed.
305, 37 C. C, A. 70; Bowden et a1. v. Burnham et a1., 59 Fed. 752, 8
C. C. A. 2,18: Carnegie, Phipps & Co. v. Hulbert et aI., 70 Feel. 209,
16 C. C. A. 498; Carr v. Fife (C. C.) 45 Fed. 209; Id., 156 U. S. 494,
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15 Sup. C1. 427, 39 L. Ed. 508; Robinson v. Suburban Brick Co, 127
Fed. 804, 62 C: C. A.484; Clausen v; American Ice Co. (C. C.) 144
Fed. 723-support the proposition that an amendment should be allow
ed. In Continental Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. Ct.
193, 30 L. Ed. 380, the Supreme Court not only seems to recognize the
rule, but directs that the case be remanded to the Circuit Court, in order
that an opportunity may be given to the complainant to amend his com
plaint. Halstead v. Buster, 119 U.. S. 341, 7 Sup. Ct. 276, 30 L. Ed.
462, and Denny v. Pironi, 141 U. S. 121, 11 Sup. C1. 9G6, 35 L. Ed.
657, approve of the doctrine that a pleading may be amended even after
an appeal to the Supreme Court of the United States.

The defendant corporation cites three cases in opposition to the ap
plication, one of which (Oleson et al. v. Northern Pacific Ry. Co. [C.
C.] 44 Fed. 1), after holding that the bill of complaint should aver that
the value of the matter in controversy exceeds $2,000, if the jurisdiction
of the court depends upon diversity of citizenship, and therefore decid
ing that the bill in that particular action was bad for this reason, went
on to consider other grounds which would also be fatal, but which it
was unnecessary· to consider, unless an amendment of the bill should
cure the particular defect mentioned. Other cases mentioned are Tod
v. Cleveland & M. V. Ry. Co., 65 Fed. 145, 12 C. C. A. 521, and Pliable
Shoe Co. v. Bryant (C. C.) 81 Fed. 521, which sustain a demurrer to a
complaint upon the ground that the amount of the controversy is not
set forth. No motion to amend is involved, and no disposition of the
case is made other than to decide as to the sufficiency of the demurrer.
In the case of Dickinson v. Consolidated Traction Co. (C. C.) 114 Fed.
232, Judge Gray sustains a defect of jurisdiction, and refuses to allow
an amendment upon the ground that:

"'This court cannot permit a bill to be amended In a case over which it has
no jurisdiction. Jurisdiction must affirmatively appear at every stage of the
case."

The many cases in which an amendment has been allowed would
seem to be differentiated from the idea which was present in Judge
Gray's mind, by the fact that the record in each of these cases, at the
time of the motion, had shown that jurisdiction did exist, and that the
defect in the allegation was technical.

As to the further question suggested, the defect in jurisdiction in
this district arising from the citizenship of the parties in other states,
it need only be said that the general notice of appearance would seem
to be a waiver of this defect. St. Louis & San Francisco Railway Co.
v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659; Southern
Pacific Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942;
Fosha v. Western Union (C. C.) 114 Fed. 701; Interior Construction
Co. v. Gibney, 160 U. S. 217, 16 Sup. C1. 272, 40 L. Ed. 401. That
question can, however, be more carefully considered upon a hearing
Of the demurrer, if the defendants see fit to demur to the amended
complaint which this motion asks leave to file.

Motion to amend within 10 days is granted, without costs to either
party.
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WElTERSHAUSEN et al. v. CROATIAN PRINTING &; PUBLISHING CO.
et al.

(Circuit Court, S. D. New York. March 0, 1907.)

1. LIBEL-l'I,EADING-ALLIWATION OF SPECIAL DAMAGE.
The necessity for allegation and proof of special damage, in an action

for libel, does not inhere in the form of the action, but in the nature of
the alleged defamatory words.

[Ed. Note.-E'or cases in point, see Cent. Di'g. vol. 32, Libel and Slan
der, § 213.]

2. SAME-LmEL OF PARTNERSHIP-JOINT ACTION BY PARTNERS.
'Yhere a libelous article charges dishonesty in the conduct of a partner

ship business, the partners may sue either jointly or severally, and, if
the matter is libelouf> per 5e, it is not necessary to allege special damage
in either a joint or a several action.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 32, Libel and Slander,
§§ 174, 213.]

At Law. On demurrer to complaint.
Otto C. Sommerich, for plaintiffs.
Cantwell & Brown, for defendants.

HOUGH, District Judge. The plaintiffs are copartners under the
firm name of "Chas R. \Veitershausen Agency." Their dealings are
largely with persons speaking the Croatian language or dialect, while
the defendants publish a newspaper in that tongue. In this newspaper
was printed an article concerning "Agent \Veitershausen" (as the Croa
tian phrase is translated) clearly libelous per se. within the definition
of Clifford, J., in Pollard v. Lyon, 91 U. S. 2~Y(, 23 L. Ed. 308.

The demurrants assume that the libel refers only to the plaintiff
Charles J. \Veitershausen, and they therefore urge that, inasmuch as
in this action the partners complain of the defamation as injurious to
their partnership vocation, the action does not lie without proper allega
tions of special damage. This doctrine is supported by the argument
that a partnership business is a "thing" as distinct from a person; that
the "thing" (i. e., the partnership as an entity) cannot sue, wherefore
the persons composing the partnership cannot sue \vithout specially
showing and proving how and why defamation of the entity or its
business injured them; and, further, that a fortiori is this true when the
printed defamatory words mentioned one partner only. Examination
of the English translation of this Croatian libel does not bear out the
assumption that the male plaintiff only was referred to. The phrase
"Agent \Veitershausen" is accompanied by sundry uncomplimentary
words in the plural number, and, in my opinion, the whole article re
fers to the persons or person doing business at or under the name of
the "\Veitershausen Agency." .

Assuming that the libel speaks of a business enterprise, which the
defamer perhaps did not know to be conducted by a partnership, it is
not a defamation tif a "thing." The printed article is an accusation
of personal dishonesty, and falls far short of that abusive description
of a place, or a building referred to as a "libel on a thing," in Kennedy
v. Press Publishing Co., 41 Hun (N. Y.) 422. On the contrary, the
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ruling in Russell v. Webster, 23 vV. R 59, that "a libel of the 'manage
ment' of a newspaper is a libel of its proprietors jointly in the way of
their trade, and therefore actionable without special damage," is exactly
in point. If I am right in believing that the libel at bar referred to the
partnership business, and not to one partner only, Forster v. Lawson,
3 Bing. 456, is clear authority against the demurrer. It had there
been written of certain bankers that they had failed; they were part
ners, and all sued, attempting to allege special damage. On demurrer
to the form of the declaration the court held the action maintainable
without setting' forth special damage, Best, C. J., remarking that if a
copartnership be libeled, and the libel contains something particularly
affecting the character of one of the finn, a general action may be
maintained against the libelor. And this case renders it plain that a
particular reference to one partner (such as the defendant here as
serts or assumes) does not necessarily prevent an action by all the
partners.

Robinson v. Marchant, 7 Q. B. 223, is the converse of the case last
cited. A partnership of three having been libeled, one particularly
vilified member of the firm sued alone, and on plea setting up non
joinder of the rest of the firm, Coleridge, J., held that "this action might
have been maintained without proving special damage." The rule
that all partners may join is authoritatively stated in Sergt. vVilliams'
note on Cook v. Batchelor, 3 Bos. & Pul. 150, found in 2 vVms. Saun
ders, 117 A:

"If the words were only actionable, because they were spoken of persons in
the way of their trade, I should conceive tLat two 01' more partners might join
in an action for those words, though they had sllstained no special dnmage
thereby."

It results, therefore, that all persons injured by libel or slander, and
having a community of interest as to the subject-matter of def'mation,
may sue either jointly or severally, and, if the matter complained of be
libelous per se, it is no more necessary to allege special damage in the
joint action than it is in the several suits. The necessity for allegation
and proof of special damage does not inhere in the form of the action,
but in the nature of the alleged defamatory words. The decisions re
lied upon by the defendants are but illustrations of this. In Have
meyer v. Fuller, 60 How. Prac. (N. Y) 316, it is stated that "no facts
or circumstances are pleaded from which the deduction can be made
that the damage alleged" to the single plaintiff was the "natural and
probable effect of the words" uttered about the plaintiff's partnership
-meaning that such words did not appear to be actionable per se.
In Ryckman v. Delavan, 25 \Vend. (N. Y) 191, the learned chancellor
doubted whether "the copartnership" could sustain an action for libel
of business without averring special ,damage; but an examination of
the report shows clearly that the words complained of, whether con
sidered with regard to the single partner who did sue, or all the part
ners who might have sued, were not actionable per se. The same
criticism applies to Donaghue v. Gaffy, 53 Conn. 43, 2 Atl. 397, and
Langdon v. Shearer, 43 App. Div. 607, 60 N. Y. Supp. 193.

The demurrer is overruled, and the defendants having stipulated for
judgment absolute in that event, judgment is accordingly ordered.
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In re FABIA~.

(District Court, E. D. Pennsylvania. March 9, lGOi.)

Ko. 2,:32tl.

SALES-RIGHTS OF PURCHASER'S 'l'RUSTEE IN BA:'>KHUPTCy-SALE OR BAILMENT

-VALIDITY.
Petitioners contracted with F. prior to his bankruptcy to ship certain

goods to him to be sold for their account, and to remain petitioners'
property until sold. F. agreed to sell the goods at retail only, and to
remit to petitioners each week the cost price of their goods sold during
the previous week, and once each season to account and adjust the dif
ference between sales and remittances. The contract also provided tbat
if F. violated the contract, petitioners might take their goods back and
bold :E'. for any loss they sustained, and that the stock should be fully in
sured against fire through petitioners, the cost to be paid by F. IIcia,
tbat Sucll contract constituted a valid bailment and not a sale as between
petitioners and E'., though not recorded, and F. having failed to make
the payments agreed on, petitionHs were entitled to the goods or their
proceeds as against F,'s trustee in bankrupky.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 4i), SaleE', §§ i-l1.]

In Bankruptcy.
Joshua C. Taylor, for trustee.
Greenwald & Mayer, for claimant.

J. B. McPHERSON, District Judge. Certain goods were shipped
to the bankrupt by Schleestein, Cohn & Co., of New York, under the
following contract:

"This contract entered into this 21st day of March, 1\)05, between Schlec
':tein, Cohn & Co., of New York City, and Lonis Fabian, Chester, Pa., wit
nesseth:

"That Schleestein. Cohn & Co. agree to ship to Mr. Louis l'abian, from
time to time, certain goods to be sold for their account, as per schedules to
be delivered at time of shipments and ali such goods to remain the property
of Schleestein, Cohn & Co. tnJtil sold for their account. Said L. Fabian
agrees to sell these goods at retail only and remit to Schleestein, Cohn & Co.,
each week, the cost price of their goods sold durin~ previous week, which
Mr. L. E'abian guaranteps to average, weekly, no less than forty dollnrs ($40)
on each $1,000 stoek shipped. Then once each seasoD. a regular accounting is
to be had and adjustment made between sales made and remittances sent.

"Schleestein, Cohn & Co. agree to inCl'C'ase or replenish this stock from
time to time, as in their judgment is reqnired.

"If Mr. E'abian violates this contract, Schleestein, Cohn & Co. shall be priv
·ileged to t..lke their goods back and hold said Louis Fabian responsible for any
loss they may suffer thereby.

":\11'. Louis Fabian agrees to inv~st at once and keep invested in his busi
ness for his own benefit, no less than $3,000 of his own carlita!.

"'.rhis stock will be fully insured against fire, through Schleestein, Cohn &
Co., the cost of insurance to be paid by Mr. E'abian to Schleestein Cohn
& Co," '

The bankrupt filed a voluntary petition in August, 190.5, and at the
date of adjudication some of the goods were still in his possession.
They were claimed by Schleestein, Cohn & Co., as their property, but
were afterwards sold under an agreement with the trustee that the
proceeds of sale should be awarded to the person who should ulti
mately be found to be entitled to the goods under the foregoing con-
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tract. The referee was of opinion that the contract was an agree
ment of conditional sale, a mere device to retain color of title after a
true sale had actually taken place, and decided against the claimants.

The question thus raised has been variously decided in different
jurisdictions, and has sometimes been decided differently by the same
tribunal. As it seems to me, however, the Supreme Court of the
United States has recently laid down a rule which renders it unneces
sary to discuss the other cases that have been cited in the briefs of
counsel. I refer to the decision in York Mfg. Co. v. Cassell, 201
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782 (S. C. 15 Am. Bankr. R. 633),
in which the court held, as stated in the syllabus:

"The trustee In bankruptcy Is vested with no better right or title to the
property than the bankrupt had when the trustee's title accrued; and where,
as In the state of Ohio, a conditional sale contract Is good as between the
parties themselves, although not filed, the vendor of machinery sold and de
livered under such a contract, and payment for which had not been made,
may remove the same as against all creditors of the bankrupt who have not
fastened upon It by some specific lien."

This quotation states accurately the position of the court, as will
appear from the following paragraphs of the opinion:

"We come then to the question whether the adjudication In bankruptcy
was equivalent to a judgment, attachment,or other specific lien upon the
machinery. The Circuit Court of Appeals has held herein that the seizure
by the court of bankruptcy operated as an attachment and an injunction for
the benefit of all persons having interests In the bankrupt's estate.

"We are of opinion that It did not operate as a lien upon the machinery as
against the York Manufacturing Company, the vendor thereof. Under the
provisions of the bankrupt act the trustee In bankruptcy Is vested with no
better right or title to the bankrupt's property than belonged to the bankrupt
at the time when the trustee's title accrued. At that time the right, as be
tween the bankrupt and the York Manufacturing Company, was In the latter
company to take the machinery on account 01' default in the payment there
for. The trustee, under such circumstances, stands simply In the shoes of the
bankrupt, and, as between them, he has no greater right than the bankrupt.
This is held in Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct.
690, 48 L. Ed. 986. The same view was taken In Thompson v. Fairbanks,
196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577. It was there stated that 'under
the present bankrupt act, the trustee takes the property of the bankrupt, in
cases unaffected by fraud, in the same plight and condition that the bankrupt
himself held it, and subject to all the equities impressed upon It in the hands
of the bankrupt.' See Yeatman v. Savings Institution, 95 U. S. 764,24 L. Ed.
589; Stewart v. Platt, 101 U. S. 731, 25 L. Ed. 816; Hauselt v. Harrison, 105
U. S. 40~. The same doctrine was reaffirmed In Humphrey v. Tatman, 198
U. S. 91, 25 Sup. ct. 567, 49 L. Ed. 956. The' law of Ohio saYS the conditional
sale contract was good between the parties, although not filed. In such a case
the trustee In bankruptcy takes only the rights of the. bankrupt, where there
are no specific liens, as already stated."

After explaining the meaning of the remark in Mueller v. Nugent.
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, to the effect "that the
filing of the petition in bankruptcy is a caveat to all the world and in
effect an attachment and injunction," the court concludes as follows:

"In this case, under the authorities already cited, the York Manufacturing
Company had the right, as between itself and the trustee in bankruptcy, to
take the property under the unflled contract with the bankrupt, and the ad
judication in bankruptcy did not operate lIS' a lien upon this machinery U.
favor of the trustee as aiainst the York ManUfacturing Compalll."
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Since thenf is no dOubt that the contract of March 21, 1905, now
before the court, was valid between the parties, I am unable to dis
tinguishthe present dispute from the York Manufacturing Com
pany's case, and am, therefore, constrained to differ from the con
clusion of the learned referee. Undoubtedly the bankrupt violated the
terms of his contract in failing to make the payments agreed upon,
and apparently, therefore, the claimants, under the decision just refer
red to, had the right to reclaim the remainder of the goods.

The ruling of the referee is reversed, and it is now ordered that
the trustee pay over to Schleestein, Cohn & Co., within 10 days from
this date, the sum of $1,531.85, the proceeds derived from the sale of
the goods in controversy.

Tn re FOR'l'II.

(District Court, E. D. New Yor!{, February 19, 1907.)

BANKU1::PTCY--DISCIIARm;-}nNDINGS OF itEFEREE.
The finding of a referee confirmed that objections to the disclmrge of n

bankrupt on the grounds of a failure to keep proper books of account and
transfers of property with intent to defraud creditors were not sustained
by the evidcnee where. While there was room for critieislll of the testimony
of the bankrupt and his witnesses, nothing was shown indicating that the
things not satisfactorily explained would have increased the estate or
were fraudulent.

In Bankruptcy. On application for discharge.
Bennett, Underhill & Brooks, for bankrupt.
Hastings & Gleason, for creditors.

CHATFIELD, District Judge. The attorneys for the petitIOning
creditors in this proceeding objected to the granting of the discharge
and have filed certain specifications, which have been referred to the
referee in bankruptcy. He has made a report to the effect "that the
specifications have not been sustained, and that the discharge of the
bankrupt should be granted." A motion now comes on for the con
firmation of that report and the formal discharge.

The bankrupt shows a plain desire to be discharged of his debts,
and an indifference to the claims of his creditors prior to the filing of
his petition. He also shows a willingness to carryon substantially
the same sort of business which he claims was unprofitable, and is
now proceeding as a clerk, acting for a corporation, and transacting
the business of that corporation in much the same .manner as he con
ducted his own establishment before the bankruptcy. The objections
to the discharge were, substantially, that the bankrupt had not con
sistently written up such books as he did keep until the time of filing
his petition, that certain articles of office furniture were claimed by
his wife, as was also a house which had been purchased several years
before the bankruptcy, and that neither he nor his wife and the other
witnesses entirely corroborated each other as to many of the details
Qf their business relations. But there is nothing to show thatthe con
tinuance of the books by the bankrupt would have disclosed any sub-
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stantial assets or the whereabouts of the various small amounts at
which the suspicions of the petitioning creditors have been directed.
Nor do the discrepancies in the testimony show directly that any of
the property held by the wife or the business corporation for which
the bankrupt now works was transferred to them in fraud of creditors.
These contradictions are evidence to be used in determining the
credibility of the witnesses. The questions raised by these discrepan
cies were all questions of fact. The referee was appointed as special
master to pass on the facts, and has decided in favor of the bankrupt,
after seeing and hearing the witnesses testify, and it does not seem
to the court that his determination upon these questions can be disre
garded, as there is apparently sufficient testimony to support his de
termination.

The application overruling the objections and confirming the ref
eree's report and granting the discharge in bankruptcy will be granted.

In re OHANTLER OLOAK & SUIT 00.

(District Oourt, D. Rhode Island. March 2, 1907.)
No. 489.

1. BANKRUPTCY-TITLE OF TRUSTEE-LIENS.
A trustee in bankruptcy takes the propcrty subject to all tIle equities

imposed upon it in the hands of the bankrupt which are not invalid as to
creditors.

2. SAME-MORTGAGE ON AFTER-ACQUIRED PROPERTy-VALIDITY.
A chattel mortgage on property to be subscfjllcl1tly purchased by the

mortgagor, given to seeure the mortgagee as guarantor of the jlurchm~e

price of such property, was based on a ]Jrcs(;nt consideration, and is valid
as against the mortgagor's trustee in ballkruptcy.

In Bankruptcy. On petition of the Lederer Realty Corporation for
review of decision of referee.

Thomas A. Carroll and Walter P. Suesman, for petitioner.
J. Jerome Hahn, for mortgagee.

BRO\VN, District Judge. The trustee in bankruptcy takes the
property subject to all the equities imposed upon it in the hands of the
bankwpt which are not invalid as to creditors. York Mfg. Co. v.
Cassell, 201 U. S. 344, 352, 26 Sup. Ct. 481, 50 L. Ed. 782; First
National Bank v. Staake, 202 U. S. 141, 149, 26 Sup. Ct. 580, 50 L.
Ed. 967; Thompson v. Fairbanks, 196 U. S. 516, 526, 25 Sup. Ct.
306, 49 L. Ed. 577. The latter case also decides that, on the question
of the validity of a mortgage upon after-acquired property, the federal
court will follow the decisions of the state court.

Under Rhode Island decisions, an equitable lien or charge upon the
after-acquired property arose as soon as the property was acquired.
Groton Mfg. Co. v. Gardiner, 11 R. 1. 626, and cases cited. See, also,
Central Trust Co. v. Kneeland, 138 U. S. 414,419, 11 Sup. Ct. 357,
34 L. Ed. 1014; Wade v. Chicago, Springfield, etc., R R, 149 U. S.
327, 341, 13 Sup. Ct. 892, 37 L. E. 755; Bear Lake Irrigation Co. v.
Garland, 164 U. S. I, 15, 17 Sup. Ct. 7,41 L. Ed. 327.; Fisher v. Zollin-
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ger (C. C. A.) 149 Fed. 54; Benjamin on Sales (5th Ed.) 134. When
the bankrupt mortgagor acquired the property, the mortgagee im
mediately became liable as guarantor for its value, and equitably en
titled to a lien corresponding to her liability as guarantor. Such a lien
clearly is not voidable as a preference, since it is based upon a present
consideration.

I am of the opinion that, as a court of bankruptcy acts upon princi
ples of equity, it must be held, irrespective of whether the mortgagee
took possession under the mortgage, that an equitable lien arose in
favor of the mortgagee upon the after-acquired property, which was
for a present consideration and therefore not invalid as to creditors,
and that the lien of the mortgage attaches to the proceeds of the sale
of after-acquired property as well as to the proceeds of property in
the bankrupt's possession at the date of the mortgage.

It is urged that, even if the claimant had an equitable lien, it may
have been waived by an attachment. See Potter v. Greenleaf, 21
R. 1. 483, 44 Atl. 718. This contention apparently was not made before
the referee, and the testimony cited is too vague to establish the fact
of waiver. I find no error in the referee's decision.

The finding of the referee is affirmed.

In re BAILIiJY.

(District Court, E. D. Pennsylvania. February 28, 1907.)

No. 2,094.

BAXKr:UPTCy-SUrr TO RECOVER ASSETS-DIRECTION ON PETITIO::"! OF CREDITOR.
The trustee in bankruptey may properly be directed to institute a suit

to reeover assets on petition of a ereaitor and the giving of a bond by the
latter to protect the estate from liability for costs and expenses.

In Bankruptcy. On report of special master.
J. Alfred Smith, for petitioner.
Charles B. Harding, for trustee.

HOLLAND, District Judge. A petition was presented in this case
by Howard J. Green, administrator d. b. n. of the estate of Elizabeth
Green, for the removal of John Stockburger, the trustee of this bank
rupt's estate. A number of reasons were set forth, and among them
the charge that there was some trust company stock and some property
in New Jersey which at one time belonged to the bankrupt, and was
conveyed under circumstances which would have entitled the trustee
to recover both as assets for the bankrupt's estate. The answer to this
petition by the trustee, which is fully sustained by the evidence taken
by the special master, is a complete justification of the action of the
trustee in the administration of the estate. But, at the argument,
counsel for the petitioning creditor still insists that the real estate in
~ew Jersey and the trust company stock can be recovered if suits be
instituted for that purpose, and offers to pay all costs to which the
trustee may be subjected in any suits he may institute for the recovery
of this property for the creditors.
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The report of the master shows there are no funds in the hands of the
trustee to conduct what, in his judgment and that of the master,
appears to be very uncertain litigation; but the petitioner, by his coun
sel, claims to be in possession of information which will enable the
trustee to recover, and offers to conduct such suits and provide for
costs. There is due the master in this case the sum of $25, costs
incurred in the matter before him, which were to be paid by the
petitioner.

The order of the court is that upon the payment of the $25, the
balance due the master, and the filing of a bond in this court in the
sum of $500, conditioned for the payment of costs that may accrue
in any litigation which the petitioner may require the trustee to in
stitute for the recovery of property alleged to belong to the bank
rupt's estate, that the trustee is hereby directed to institute such suits·
for the recovery of property as the petitioner and his counsel may
direct, and any litigation so instituted to be directed and conducted
for the trustee by petitioner's counsel; and it is so ordered.

C. B. RICIIARD &; CO. v. UNITED STATES.

(Circuit Court, S. D. New York. February 17, 1907.)

No. 4,267.

CuSTOMS DUTIEs---(Jr.ASSIFICATION-BRONZE STA.TUARy-RECIPROOAL :AGREl!:
MENTS.

The provision for "statuary" In 'fariff Act July 24, 1897. Co 11, I 8, 30·
Stat. 203 [U. S. Compo St. 1901, p. 1692], and In the reciprocal commercial
agreement with Italy (Act July 18, 1900, 31 Stat. 1979), negotiated under
said section, has the same meaning as In section 1, Schedule N. par. 454,
ot said tariff act (30 Stat. 1!)4 [U. S. Compo St 1901, p. 1678]), where It
Is prescribed that "the term 'statuary' as used In this Act shall be under
stood to Include only such statuary as Is cut, carved, or otherwise wrought
by hand trom a solid block or mass ot marble, stone or alabaster, or from
metal." Bronze statuary, not being covered by this definition, Is therefore
not covered by said reciprocal agreement.

[Ed. Note.-For cases In point, see Cent. Dig, vol. 15, Customs Duties,
• 143.]

On Application for Review of a Decision of the Board of United
States General Appraisers.

This case involves the construction of the provision in Tariff Act
July 24, 1897, C. 11, § 1, Schedule N, par. 454, 30 Stat. 19,1 [D. S.
Compo St. 1901, p. 1678], reading as follows:

"Statuary, not specially provided tor In this act, twenty per centum ad
valorem; but the term 'statuary' as used in this act shall be understood to
Include only such statuary as Is cut, carved, or otherwise wrought by hand
from a solid block or mass of marble, stone, alabaster, or from metal."

Curie, Smith & Maxwell rH. Wickham Smith, of counsel), for im
porters.

D. Frank Lloyd, Asst. U. S. Atty.

HOUGH, District Judge (after stating the facts). The subject of
this protest is an art object brought from Italy and belonging to the
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class of metal statuary ruled upon in Tiffany v. United States, 71 Fed.
ii91, 18 C. C. A. 297. In the ordinary acceptation of the word it is
"statuary," but that word is given by paragraph 454 of the tariff act
of 1897 (Act July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 194 CU.
S. Compo St. 1901, p. 1678]) a specific and peculiar definition, to be
construed in accordance with the Tiffany Case, supra.

The protesting importer contends that the commercial agreement
between the United States and ,Italy (Act July 18,1900,31 Stat. 1979),
made pursuant to "the provisions of the third section of the tariff act"
(of 1897), has so changed the statutory definition of the word "statu
ary," as to admit the article under consideration at the reduced rate
,of duty therein provided for. It was remarked in United States v.
Wile, 130 Fed. 331, 64 C. C. A. 577, that a "commercial agreement
-cannot legally extend the scope of section 3 of the tariff act" (of 1897).
The agreement there considered was with France, but the Italian
agreement is entirely similar; and it cannot change the definition of
"statuary" contained in paragraph 454, nor does it purport so to do.

In the Wile Case, supra, the court found two categories to which the
article under consideration could be referred--one general and one
specific. The agreement with France modified the duty upon all ar
ticles in the general category, and that necessarily contained and con
trolled the more specific description. Such is not the case here. Stat
uary is mentioned in and defined by paragraph 454 only, and the word
must mean the same thing in section 3 as it does in paragraph 454 of
the same statute, and such signification is not and cannot be varied by
the commercial agreement above referred to.

The decision of the Board of Appraisers is affirmed.

NAIRN LINOLEUM CO. v. UNITED STATES.

'(Circuit Court, S. D. New York. February 21, 1907.) ,

No. 4,230.

L CUSTOMS DUTIEs--CLASSIFIOATION-WOOD FLOUR.
Wood flour, produced by grinding small pleces of wood obtalned by

breaking or cutting waste wood, etc., Is dutiable as a manufacture of
wood under Taritr Act July 24. 1897, C. 11, § 1, Schedule D. par. 208,
30 Stat. 168 CU. S. Camp. St. 1901, p. 1647], and not as "wood pulp." un
der Schedule M, par. 393, 30 Stat. 187 [U. S. Comp. St. 1901. p. 1671],
nor as "waste" under Schedule N, par. 463, 30 Stat. 194 (U. S. Comp. St.
1901, p. 1679J.

a SAME-MANUFACTURES OF WOOD-EJUSDEM GENERIS.
Tbe provision for "bouse or cabinet furniture, of wood, wholly or part

ly finisbed, and manufactures of wood," in Tariff Act July 24. 1897, e
ll, § 1, Schedule D, par. 208, 30 Stat. 168 CU. S. Camp. St. 1901, p. 1647],
Is Intended to cover all finished manufactured wooden articles, however
different they may be In nature or appearance from "house or cabinet
furniture"; and wood flour, a completed product, already prepared for
use, is therefore not to be excluded under the rule of ejusdem generis.

On Application for Review of a Decision of the Board of United
States General Appraisers.

For decision below, see G. A. 6,325 (T. D. 27,242), affirming the
assessment of duty by the collector of customs at the port of New York.
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Comstock & Washburn a. Stuart 'J.'ompkins, of counsel), for im
porters.

J. Osgood Nichols, Asst. U. S. Atty.

HOUGH, District Judge. This appeal brings up for review a de
cision of the General Appraisers declaring an article cOlllmercially
known as "wood flour" to be dutiable under paragraph 208 of the
tariff act of 1897 as a "manufacture of wood." Act July 24, 1897,
c. 11, § 1, Schedule D, par. 208, 30 Stat. 168 [U. S. Camp. St. 1901,
p. 1647]. This substance is the same as received consideration in
Goldman v. United States (C. C.) 87 Fed. 193. The testimony shows
that it is produced by grinding in an appropriate machine containing
millstones "waste wood, scrub wood, second growth timber." Before
being fed into the mill, the wood is reduced to small pieces either by
breaking or cutting. The substance, when completed, is perfectly dry
and of about the consistency of meal.

The importer claims that it should have been assessed under para
graph 463 as waste, as was ground cork in Gudewill v. U. S. (C. C.)
142 Fed. 214 (1'. D. 25,917), the testimony in which case is submitted
as an exhibit in this proceeding. In the ground-cork case it was
clearly shown that the only purpose of grinding the cork was to put
it in convenient shape for transportation, and it was also shown that
the cork so ground distinctly came within the meaning of the word
"waste," as adopted in Standard Varnish Works v. United States, 59
Fed. 456, 8 C. C. A. 178. It also appeared that the ground cork was
principally used for the manufacture of linoleum, and to fit it for that
purpose it had to be "reground, pulverized and mixed with other ma
terials." The wood flour under consideration is already prepared for
use, and is a completed product.

The importer claims, in the alternative under paragraph 393, that
the substance is known as "wood pulp." It does appear to be some
times called "wood pulp" by those who sell it in this country, but the
evidence falls far short of establishing any general commercial usage
sufficiently clear to overthrow the decision below. Paragraph 208
enumerates "house or cabinet furniture, of wood, wholly or partly
finished, and manufactures of wood * * * not specially provid
ed for." Under this language the rule of ejusdem generis is invoked,
and claim made that a substance such as wood flour should not be put
in the same category with furniture. The article is undoubtedly of
wood, and it is a finished manufacture, and it is not a waste or by
product. Paragraph 208 is the omnibus, or catch-all clause, of the
wood schedule in the tariff, and appears to me to be intended to cover
all finished manufactured wooden articles, however different they may
be in nature or appearance from "house or cabinet furniture."

The decision of the appraisers is affirmed.
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DIECKERHOFF, RAFFLOER & CO. v. UNITED STATES.

(Circuit Court, S. D. New York. February 19, 1007.)

No, 4,152.

CUSTOMS DUTIES-CLASSIFICATION-FURNISHED NEEDLEOASES-ARTICLES COM
FOSED CUll!;FLY OF NEEDLES •

•\eedle<:ases in whkll steel needles constitute the element of chief value
SlIOUld be cunsidered as manufactures in clIief value of needles, ratheL'
than as articles conJjJosed in part of steel under Tariff Act July 24, 1897,
c. 11, § 1, Schedule C, par. 193, 30 Stat. 1(i7 LV. s. Comp. St. 1901, p. 164&] ;
and as needles are on the free list, and there is no tariff provisiun for
manufactures of needles, su<:h articles are dutiable as unenumerated
manUlactured articles under section 6, 30 Stat. 205 LV. S. Comp. St. 1001,
p. lu~3].

On Application for RevIew of a Decision of the Board of United
States General Appraisers.

.bor decIsIon belOW, see G. A. 6,2:20 (T. D. 26,887), affirming the
assessment of duty by the collector of customs at the port of New
York. )Jote U. S. v. Mathews, 78 Fed. 345, 24 C. C. A. 127, and
Guthman v. U. S. (C. C.) 148 Fed. 332.

Curie, Smith & Maxwell CN. Wickham Smith, of counsel), for im
porters.

J. Osgood Nichols, Asst. 0. S. Atty.

HOUGH, District Judge. The imported object is a needlecase of
ornamented paper furnished with needles, and seems to be identical
with the article considered in \Vanamaker v. Cooper (C. C.) 69 Fed.
465. In consonance with that decision the importer admits that, al
though needles are free under the tariff act of 1il97 (Act July 24, 1897,
c. 11, § 2, Free List, par. 6.20, 30 Stat. 199 [U. S. Camp. St. 1901, p.
1685]), the needlecase with its contents is to be regarded as an en
tirety, and is assessable as a whole.

It has been assessed under paragraph 193 as an article not specially
provided for, and composed in part of steel; i. e., needles. Wana
maker v. Cooper, supra, arose under the tariff act of October 1, 1890,
which contains substantially the same proviso as paragraph 193 of the
present statute (Act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat.
167 [U. S. Camp. St. 1901, p. 1645]). Act Oct. 1, 1890, c. 1214, § 1,
par. 215, Schedule C, 26 Stat. 58.2. But the report of that decision
does not show under what paragraph or schedule of the act the assess
ment upon needlecases ,vas made.

It appears to me that the reasoning of Hartranft v. Sheppard, 125
U. S. 337, 8 Sup. Ct. 920, 31 L. Ed. 7G:3, is conclusive on the present
case. Act March 3, 1883, c. 121, 22 Stat. 488 [0. S. Camp. S1. 1901,
p. 224,7], was there under consideration, and that statute also con
tained provisos as all-embracing as any found in the present statute,
and, to paraphrase the conclusion of the court in that case, I am of
opinion that as needles are the component material of chief value in
the needlecases involved in this suit, and, as needles are free, it fol
lows that the needlecases with their contents are manufactured arti
cles not provided for, and therefore chargeable with the duty of 20
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per cent. ad valorem under section 6 of the tariff act of 1897 (Act
July 24, 1897, c. 11, 30 Stat. 205 [D. S. Compo St. 1901, p. 1693]).

Paragraph 193 I think wholly inapplicable, because the metal of the
needles entering into the composition of the needlecases is immaterial.
These needles happen to be made of steel. They might just as well
be of any other metal or substance not depriving them of the name
"needles, hand-sewing, and darning." It is as needles that they (with
paper envelopes) comprise the raw material for the needlecases at
bar; and the sole question for consideration is what is the proper
tariff upon an article composed of needles and paper. Inquiry as to
the tariff position of an article of steel and paper is inappropriate.

The decision. of the Board of General Appraisers is reversed, and
judgment directed in accordance with the above opinion.

AGIUS, Limited, V. PERKINS CO.

(Circuit Court, S. D. New York. March 11, 1907.)

CosTs-FEES AND MILEAGE OF 'VITNESSES-TESTBfONY TAKEN ON Cmn.fISSION.
'Where the prevailing party, in an action at law in a federal court, has

taken testimony in a foreign country under a dedimus potestlltem pur
suant to Rev. St. § 8GG [D. S. Comp. 81. IDOl, p. 6G31, he is entitled to tax
as a disbursement the fees and mileage of the witnesses at the same
rate as though they had attended upon the trial.

[Ed. Note.-l<'or cases in point, see Cent. Dig. vol. 13, Costs, § 731.]

On Appeal from Clerk's Taxation of Costs.
Convers & Kirlin, for plaintiff.
Shearman & Sterling, for defendant.

HOUGH, District Judge. The prevailing party herein, having taken
testimony in London by commission, offered to tax as a necessary dis
bursement, in assumed compliance with Rev. St. § 848 [D. S. Compo St.
1901, p. 654], an attendance fee and mileage for each witness examined
on its behalf before the commissioner. The clerk allowed the fees
charged and mileage not exceeding 100 miles by analogy to the rule of
this circuit in respect of witnesses attending on the trial. The Syracuse
(C. C.) 36 Fed. 830. The appellant contends that no warrant of law
exists for the allowance of such a disbursement in respect of witnesses
examined in foreign countries.

The testimony was taken under a dedimus potestatem pursuant to
Rev. St. § 866, and the exact point here presented seems to be new.
The statute requires that depositions under a commission such as this
be taken "according to common usage," which means in accordance
with the usual practice in equity or at common law as the case may be.
Bischoffschein V. Baltzer (C. C.) 10 Fed. 1; Jones v. Oregon, etc.,
Co., Fed. Cas. No. 7,846. This case is at law, and the common usage
referred to is therefore the practice in similar cases of the courts of
New York. Jones V. Oregon, etc., Co., supra. I perceive no reason
why the reasonable expense of procuring witnesses does not rank as a
taxable disbursement with the reasonable expense of securing the
services of a commissioner to take the testimony of such witnesses.
This has long been regarded as a taxable disbursement, though the
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amount has been limited to the amounts ordinarily paic1 to United
States commissioners for similar services (Sedgwick v. Grinnell, Fed.
Cas. No. 12,613), or to the reasonable charges of the person serving
as commissioner according to the ordinary scale of expense in the
place where the services are rendered (The Frisia [D. C.] 27 Fed. 480);
and in Young v. Merchants' Insurance Co. (C. C.) 29 Fed. 276, it was
assumed that the fees and expenses of witnesses whose testimony was
taken in other states prior to removal to the federal court were tax
able. I am not referred to any decision in the New York courts
exactly covering this point, but I think that the reasoning in Delcomyn
v. Chamberlain, 48 How. Prac. (N. Y) 409, necessarily justifies the
ruling of the clerk.

As the taxing officer has allowed no larger sums than would have
been taxable had the witnesses attended upon the trial, his taxation is
affirmed.

In re A::\GK'\Y.

(District Court, E. D. Pennsylvania. March S, 1907.)

No. ~,577.

SALE-CONDITIONAL SALE-BAIL~mNT-NATLREOF 'l'RANsAcrIOX.

'Where goods were delivered to A. before he became bankrupt. under a
written agreement expressly providing that the property was delivered to
him as a bailee on hire and that if default in payment of any of the
rents for the use and hire of the goods, wares and merclwndise by the
bailee were made, the bailor was authorized to repossess himself of the
property, the transaction was a bailment, and not a con<litiollal sale.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 43, Sales, §§ 1323,
1327, 1331.}

In Bankruptcy.
A. J. Bennett, for claimant.
William S. Furst and Harry M. McCaughey, for trustee.

HOLLAND, District Judge. In this case the referee found that the
agreement in question is a bailment, and not a conditional sale, and that
J. Burton Felver, the claimant, is entitled to the goods and chattels
which were found on the bankrupts' premises, and set out in Schedule
A and attached to the petition. The trustee in bankruptcy claims the
agreement to be a conditional sale. It is dated February 27, 1905, and.
as near as the circumstances would permit, the language used therein
followed the agreement set out in the case of Stiles v. Seaton, 200 Pa.
114, 49 Atl. 774, where the Supreme Court of Pennsylvania held that
a written agreement, which is otherwise a bailment of personal property,.
is not converted into a sale by the fact that it contains no stipulations
for the return of the property except the right of the lessor to retake it
on default in payment of installments or violation of the covenants as
to underletting, selling, etc., and by the fact that no definite term is stip
ulated for. The agreement differs from that set forth in Re Tice (D.
C;,) 139 Fed. 52, in that the one in question states expressly that the
pcoperty is delivered unto the bailee on hire, whereas this is only in
ferred in the Tice Case, and further, all the quarterly payments are ex
pressly stated to be "for the use and hire of the said goods, wares, and
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merchandise," which is not so in Re Tice. In default of payment of
the rentals the bailor, Felver, is authorized under the agreel11cnt to re
possess himself of the property. As was well said by tne learned Judge
in the Tice Case:

"There has been so many refinements and distinctions, as well as conflid
ing, if not contradictory deliverallces, that it is not always easy to deter'mille
whether any given transaction is on the one hand a conditional sale or on
the other a bailment."

It has been held that it is essential in a bailment that there shall be a
stipulation for the return of the property. Stephens v. Gifford, 137 Pa.
219,20 At!. 542, 21 Am. St. Rep. 868; and Farquhar v. McAlevy, 142
Pa. 233, 21 At!. 811, 24 Am. St. Rep. 497. It has also been held that a
bailment must contain a provision for a definite term, but the court in
tte case of Stiles v. Seaton, supra, the last case reported, has declar
ed that neither a stipulation for a return of the property, nor a definite
term, is necessary; but that the essential character of the transaction
will be regarded.

The decision of the referee is affirmed.

AMERICAN BRIDGE CO. OF NEW YORK v. FOLEY et al.

(Circl1it Court, E. D. Pennsylvania. March 8, 1907.)

No. 92.
PI,EADING-AFFIDAVIT OF DEFENSE.

An affidavit of defense, setting up a claim for expense Incurred by de
fendant for extra work, made necessary by imperfections in materials
supplied by plaintiff, is insufficient where it is not itemized, but merely
a lump sum is claimed.

On Rule for Judgment for Want of a Sufficient Affidavit of Defense.
John G. Johnson, for plaintiff.
Crawford & Loughlin, for defendants.

HOLLAND, District Judge. There are two rules here upon an af
fidavit of defense. The first is for judgment for the amount admitted
to be due, which amount is $3,712.09, with interest; and the second is
for judgment for want of a sufficient affidavit of defense to the balance
of plaintiff's claim. There are four items of defense set up, the total
of which amounts to $1,296.22. We think that the defense to the first
three claims in the affidavit is sufficiently set forth, although it is very
close to the line. The last item of $75, the cost of perfecting the holes
in the iron to be bolted, is set forth in a very indefinite, vague, and un
certain manner. If the defendants were required to put additional
work on these bolt holes, they could easily have stated the number of
hours their men worked, and the rate of wages for the work. In other
words, they could have specified more particularly, so that it could be
known what the work was, and its value. As to this item, we think the
affidavit is insufficient.

Judgment will therefore be entered for the amount admitted to be
due, to wit, $3,'n2.09, with interest, plus $75, with interest, making a
total of $3,787.09, with interest.

As to the remainder of the claim, the rule for judgment is discharged.
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ST. PAUL FIRE & MARINE INS. CO. v. PENMAN.

(Circuit Court of Appeals, Thinl Circuit. February 25, 1907. On Rehearing
April 11, 1907.)

No. 53.

1. INSURANCE-CONDITIONS OF FIRE POLICy-KEEPING OF EXPLOSIVES.
A provision of a fire insurance policy, making it void if, without per

mission indorsed thereon, there should be kept or allowed on the insured
premises "benzine, benzole, dynamite, ether, fireworks, gasoline, Greek
fire, gunpowder exceeding twenty-five pounds in quantity, naptha, nitro
glycerine or other explosives, phosphorous or petroleum or any of its
products of greater inflammability than kerosene oil of the United States
standard," must be construed to include blasting powder by the words
"other explosives," in the absence of evidence showing that it is of less
explosive force than anyone of the substances enumerated, and therefore
not in the same class.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 782,
784.]

2. SAME-AcTION ON POLICy-EVIDENCE.
A fire insurance policy provided that it should be void if, without writ

ten permission indorsed thereon, there should be allowed or kept on the
insured premises anyone of certain enumerated substances, "or other ex
plosives"; also, that no officer or agent of the insurer should have power
to waive such provision, except in writing indorsed thereon or attached
thereto. No indorsement was made on the policy. Blasting powder,
which was not one of the explosives enumerated, was kept on the prem
ises by tenants, and from an explosion of such powder the building took
fire and burned. Held, that in an action on the policy it was error to ad
mit parol evidence to show that the agent who placed the insurance knew
that the building was to be occupied by miners as tenants, and that they
customarily kept blasting powder in their dwellings, and that he charged
more than the usual premium on that account; the tendency of such
evidence being to establish a waiver contrary to the terms of the policy.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 28, Insurance, §§
952, 955, 985, 1687.]
Holland, District Judge, dissenting.

In Error to the Circuit Court of the United States for the Western
District of Pennsylvania.

W. K. Jennings and D. C. Jennings, for plaintiff in error.
A. J. Truitt and B. M. Clark, for defendant in error.

Before Gray, Circuit Judge, and HOLLAND and LANNING,
District Judges.

LANNING, District Judge. The defendant in error commenced
this action against the plaintiff in error to recover the amount of an
insurance policy issued by the plaintiff in error to the defendant in
error on February 4, 1904. The building covered by the policy was
destroyed by fire on December 7, 1904. It had been occupied by tenants
who were miners, and who were keeping in it, for USe in their trade,
blasting powder. One of the tenants accidentally threw a lighted fuse
into an open can of blasting powder, which resulted in an explosion
and the fire. The defendant in error recovered a verdict and judgment,

151 F.--61
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and the plaintiff in error now seeks to have the judgment reversed
because of alleged errors in the trial of the action.

The policy contains these provisions:
"This entire policy, unless otherwise provided by agreement endorsed here

on or added hereto, shall be void * * * if (ally usage or custom of trade
or manufacture to the contrary notwithstanding) there be kept, used or al~

lowed, on the above described premises, benzine, benzole, dynamite, ether~
fireworks, gasoline, Greek fire, gunpowder exceeding twent;r-tive pounds in
quantity, naptha, nitro-glycerine, or other explosives. '" * * This policy
is made and accepted subject to the foregoing stipulations and conditions,
together with such other provisions, agreements or conditions as may be en
dorsed hereon or added hereto, and no officer, agent or other representative
of this company shall have power to waive any provision or condition of this
policy except such as by the terms of this policy may be the subject of agree
ment endorsed hereon or added hereto, and as to such provisions and condi
tions, no officer, agent or representative shall have such power, or be deem
ed or held to have waived such provisions or conditions, unless such waiver,
if any, shall be written upon or attached hereto, nor shall any privilege or per
mission affecting the insurance under this policy exist 01' be claimed by the
insured unless so written or attached."

The trial court permitted parol testimony to be given to the effect
that the local agent of the insurer, Mr. Brown, by whom the policy
was delivered to the insured, knew, at the time of its delivery, that
the building would soon be occupied by miners as tenants, and that it
was the custom of miners to keep blasting powder in their houses, and
that because of these facts Mr. Brown charged the insured a rate of
insurance higher than the customary rate for tenement buildings.
There was no proof that the insured knew that she had paid more than
an ordinary rate for her insurance, and there was nothing on the face
of the policy that showed it. Other testimony was admitted to prove
that dynamite and gunpowder are more powerful explosives than blast
ing powder. In the charge to the jury, the trial court said:

"Now, gentlemen, it is alleged that blasting powder was included among
these articles by the term 'other explosives.' Ordinarily it is the duty of a
("Ourt to construe a written instrument, and instruct the jury what the terms
mean. But in this case, under the facts and proofs here, bearing in mind the
words of the policy and the testimony of 1\11'. Brown in reference to this prop
erty being used as a miners' house, and the testimony that miners are in the
habit of keeping blasting powder on the premises, and also the testimony in
regard to the fact that an extra charge (if sueh be the case) was made in
this case by reason of' the fact that it was a miners' residence, we have de
cided to leave it to you, as a question of fact for you to determine, whethel\
under the evidence and the facts proven here, blasting powder is included in
the term 'other explosives.' In other words, whether it was the intention ot
the insurance company, when it issued tbis policy through Mr. Brown, to
provide therein that, if blasting powder was kept. used, or allowed on the
premises, the policy was to be void and of no effect."

. If the language of the policy on the point of keeping blasting powder
on the insured premises is obscure, it was proper to admit parol testi
mony to explain its meaning, and to submit to the jury, as a question
of fact, any disputed question concerning its meaning. Otherwise, as
stated by the court in the charge, it was the duty of the court to con
strue the language. The counsel for the defendant in error contend
that the proof that blasting powder is an explosive of lower power than
dynamite or gunpowder requires the words "or other explosives" to
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be limited in meaning so that they shall include no substance of lower
explosive power than gunpowder. But we think that such an applica
tion of the maxim "noscitur a sociis" is too narrow. The general words
"or other explosives" are associated not alone with dynamite and gun
powder, but also with benzine, benzole, ether, fireworks, gasoline, Greek
fire, naptha, and nitro-glycerine. For aught that appears in the record
of the case, some of the specifically prohibited substances are explo
sives of lower power than dynamite or gunpowder, or even than blast
ing powder. Greek fire, for example, is a term that was applied to
explosives for centuries before the invention of gunpowder or blasting
powder. In the absence of proofs on the point, it is fair to assume that
Greek fire is an explosive of lower degree than gunpowder or blasting
powder. There is no evidence to sho\\' the exp~osive power of benzine,
benzole, ether, gasoline, or naptha, as compared with that of blasting
powder. The relative explosive powers of these substances is not a
matter of common knowledge. If blasfng powder is less dangerous
than some of them, but more dangerous than others, it is included in
the general words as ejusdem generis with the substances that are spe
cifically named. If its explosive power is of a lower degree than that
of any of the substances specifically named, and if, for that reason, it
is not ejusdem generis with the substances specifically named (a point
on which no opinion is expressed), then, since the general words in
their literal and natural meaning include blasting powder, the bur
den was on the insured to show its lower explosive p8wer. To hold,
under the present proofs, that the general words "or other explosives"
do not include blasting powder, merely because it is a less dangerous
explosive than dynamite or gunpowder, when it may be more danger
ous than Greek fire, benzine, benzole, ether, gasoline, or naptha, is
virtually to decide arbitrarily that no meaning or effect shall be given
to the general words. \Ve are satisfied that this cannot be done, and
that, as the proofs stand, the general words include blasting powder.

Another point relied upon by the counsel of the insnred is that the
jury must have concluded that, when .:\11'. Brown delivered the policy
to the plaintiff, he knew the building was soon to be occupied by miners,
and that it was the custom of miners to keep blasting powder in their
houses, and that, for these reasons, he charged a higher rate of insur
ance than he otherwise would have charged. Therefore, it is argued,
the jury must have found that Mr. Brown intended that blasting
powder should be excluded from the list of explosives which the policy
prohibited the insured from keeping on the premises. The parol testi
mony offered had also for its purpose the proving of this alleged in
tention, notwithstanding the express provision of the policy that no
agent of the insurer should have the power to waive any provisions
of the policy, unless the waiver should be indorsed thereon. Such
testimony was not admissible, unless, in the circumstances stated, the
court could properly permit the jury to search elsewhere than in the
language of the policy for the intention of the parties. No fraud or
mutual mistake of facts is alleged. Assuming that the \'lords "or other
explosives" include blasting powder, the proposition is that the con
tract between the parties may be shown by parol testimony to have
been something different from that expressed in the policy. While
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Cases may be cited in which parol testimony has been allowed to nioclify'
the tenus of policies of insurance, even where those polic;es have been
free from ambiguity or obscurity and from fraud or mistake, tbc rule
to be applied by our federal courts, at least, in the construction of such
instruments, is the same as that applied in the construction of other
written contracts.

In Assurance Company v. Build:ng Association, 183 U. S. 308, at
page 331, 22 Sup. Ct. 133, at page 141, 46 L. Ed. 213, Mr. Justice
Shiras quoted, with approval, the following language in another case:

"To except policies of insurance out of the class of contracts to which they
belong, and deny them the protection of the rule of law that a contract which
is put in writing shall not be altered or varied by parol evidence of the con·
tract the parties intended to make, as distinguished from what appears, by
the written contract, to be that which they have in fact made, is a violation of
the principle that will open the door to the groi'\sest frauds. * * * A court
of law can do nothing but enforce the contract as the parties have made it.
The legal rule that in courts of law the written contract shall be regarded
as the sole repository of the intentions of the parties, and that its terms
cannot be changed by parol testimony, is of the utmost importance in the trial
of jnry cases, and can never be departed from without the risk of disastrons
consequences to the rights of parties."

And on page 361 of 183 U. S., page 153 of 22 Sup. Ct. (46 L. Ed.
213), he declared that:

"Contracts in writing, if in unambiguous terms, must be permitted to speak
for themselves, and cannot by the courts, at the instance of one of the parties,
be altered or contradieted by parol evidence, unless in case of fraud or mutual
mistake of facts," and that "this principle is applicable to cases of insurance
contracts as fully as to contracts on other subjects."

To the same effect, see Modern \Voodmen of America v. Tevis, 11 'i'
Fed. 372-375, 54 C. C. A. 293, and Connecticut Fire Insurance Co. v.
Buchanan, 141 Fed. 877, and especially pages 895 to 897, 73 C. C. A.
111,4 L. R. A. (N. S.) 758.

'liVe think the policy in suit prohibited the keeping of blasting powder
on the insured premises, that parol testimony was improperly admitted
to vary the terms of the policy, and that the trial court should have
directed a verdict for the defendant in accordance with its request.

The judgment of the Circuit Court is therefore reversed, with costs.

HOLLAND, District Judge (dissenting). I am unable to agree
with the majority of the court in the conclusion at which they arrive in
this case. The court below is reversed, and the reasons assigned are
that:

"The policy prohibited the keeping of blasting powder on the insured prem
ises. and that parol testimony was improperly admitted to vary the terms
of tile policy, and that the trial court should have directed a verdict for the
defplldant in accordance with its request."

It is conceded to be a binding rule that "in courts of law the written
contract shall be regarded as the sole repository of the intentions of the
parties, and that its terms cannot be changed by parol testimony";
but, in the trial of this case, this principle was not in the least violated,
nor was the parol testimony admitted for the purpose of varying the
terms of the policy, as we view the case. Certain hazardous explosives,
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specifically named, were prohibited from being kept or used upon the
insured premises. Blasting powder was not named, but, following the
enumeration of the explosives excluded, the phrase "other explosives"
was used, and, notwithstanding the fact that blasting powder was not
in terms excluded, it is now held by the. plaintiff in error that bL~sting

powder was excluded under the general terms "others explosives."
The parol testimony was admitted, not for the purpose of varying the
terms of the contract, but for the purpose of showing that blasting pow
der was not an "explosive" of the same kind as those enumerated, but
was one of a much lower explosive force, and that it was a custom,
arising out of the necessity of the coal mining business, for miners to
keep blasting powder, in small quantities, for use in the mines, upon
their premises, and that the insurance company knew this custom pre
vailed in this community long before and at the time this insurance was
effected, and that it knew these houses were to be tenement houses in
this mining district where the custom prevailed, and that the company,
through its agent, Brown, collected an additional premium for the risk
resulting from the recognized and known custom of keeping blasting
powder upon the premises. Blasting powder not having been specifi
cally excluded, as I shall show hereafter, it was proper to admit the
evidence for the purpose of ascertaining the understanding of the par
ties to the contract at the time it was executed.

This judgment should be affirmed for two reasons:
First. This being a clause in an insurance policy, the language of

which tends to work a forfeiture, should be construed most liberally in
favor of continuing the insurance, and the general words "other ex
plosives" should be restricted to explosives of a like kind and degree of
hazard as those previously enumerated and with which the phrase is
associated; and as "blasting powder" by name is not prohibited upon
the premises, and falls within the class of prohibited articles only in
case the general expression "other explosives," under the circumstances,
can be said to include it, the court, before passing upon this question,
must know the nature of "blasting powder," and any other fact or cir
cumstance showing the intention of the insurer as to the relation of this
indefinite phrase to the subject-matter of the insurance.

Second. "Blasting powder" not being expressly prohibited upon the
premises, the defendant in error was entitled to show the notorious and
long-established custom in this mining district for tenants to keep
"blasting powder" in their houses, in reasonable quantities, for use in
the mines, which practice was known to the insurer's agent, who col
lected a premium for this risk, and, having established these facts by
uncontradicted testimony, the court should have instructed the jury that
the keeping of blasting powder upon the premises, as shown in this
case, did not forfeit the insurance.

From the record we gather that the plaintiff in error issued a policy
of fire insurance to the defendant in error for a term of three years,
from February 4, 1904, for $.2,600, on a two-story frame shingled roofed
building, 28x96 feet and additions, to be occupied by tenants as dwel
ling, and situate in Punxsutawney borough, Jefferson county, Pa., in the
Elk Run addition to the said borough. A premium of $65 was paid,
wbich was at the rate of $2.50 per $100, or about double the usual rate.
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Among other provisions in this policy, the one important in the de
termination of this case is as follows:

"'I'hls entire policy, unless otherwise provided by agreement endorsed there
eIl or added thereto, shall be void It * *. * the hazard be Increased by
mel\ns within the control or knowledge of the insured, * * * or If ll
luminatlng· gas o·r vapor be generated in the described buDding (or adjacent
thereto) or used therein; or If (any usage or custom of trade or manufacture
to the contrary Dotwith~tandlng) there. be kept, used, or allowed on the
above described premises, benzine, benzole,. dynamite, ether, fireworks, gaso
line, Greek fire, gunpowder, exceeding twenty-five pounds, naptha, nitro-gly
cerine, or other explosives, phosphorus, or petroleum or any of Its products ot
greater inflammability than kerosene oil of the· United States standard."

On December 7,1904, the property thus insured was wholly destroy
ed by fire. Formal proof of loss, as required by the terms of the policy,
was made and forwarded to the plaintiff in error, and duly received by
it. The plaintiff in error refused to pay the amount of the insurance.
Suit was broughtby the defendant in error in the Circuit Court of the
United States for the Western District of Pennsylvania, and defense
thereto was made. Among other grounds alleged was the claim that:

"There was kept, used, or allowed on the insured premises blasting powder,
or some other explosive differing essentially from gunpowder, without any pro
vision allowing the same being provided by agreement indorsed on the polley
or added thereto."

The defendant in error claimed "other explosives" did not include
"blasting powder," and it was so understood by the insurance company,
through its agent, when the policy was written, who knew of the cus
tom of keeping "blasting powder" by miners, and who collected a pre
mium from the defendant in error for the risk.

At the trial, W. S. Brown, senior member of the firm of Brown Bros.,
insurance agents, was called as a witness, and the attorney for the plain
tiff made the following offer:

"We propose to prove by the witness on the stand that he is an agent of th.
St. Paul Fire & Marine Insurance Company, the defendant, and placed the
polley on this building that was destroyed; that he knew at the time he
placed It that It was a miners' dwelling house, to be occupied by miners; that
he has had 15 or 20 years' experience in placing insurance on properties of
this class, and he knows, and knew at the time he placed the risk, that it
was the common and ordinary custom tor all the miners to keep more or less
blasting powder about their premises; that he had that knowledge at the
time the risk was placed; and also that the Insurance company charged an
increased rate on the bunding Insured, solely on the ground that it was rated
all a miners' dwelllng house."

The trial judge permitted the witness to testify in support of this of
fer, and his testimony on this point was as follows:

"Q. Had ;rou any knowledge, at the time you tool, this risk, who was to oc
cupy the building? A. Yes; I had the knowledge that It was to be occupied
by miners.

"Q. How long have you been in the insurance business? A. Twenty-three
years last September.

"Q. In what particular region of the state? A. Through Clarion county
and JefferSOll county all the while.

"Q. Have you covered or taken a llu'ge amount of rlske as agent for dif
ferent companies on l11iners' dwelling houses'l A. Yes; I have had cOllsiderable
Uilerience for coal c.:ompanles In our district during that time.
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"Q. And, in inspecting the risks and adjusting losses to properties of that
kind, have you frequently visited IIlining towns? A. Yes.

"Q. What custom prevails among the miners as to having blasting powder
on their premises, throughout the regions in which you have placed insur
ance? A. Well, it is generally supposed that miners keep blasting powder
about their dwellings. I have always understood it in that way.

"Q. Don't you know for a fact? A. Yes; I know it as a fact· that they do
keep more or less blasting powder all the time in their dwellings.

"Q. Did you have that knowledge at the time you accepted this rilik? A
I certainly lmd.

"Q. Was there any extra premium charged by reason of the fact that this
house was a miners' dwelling house. A. Yes; there was.

"Q. State what that rate was, and explain fully, so that the court and
jury will understand it. A. The minimum annual rate on coal properties
given to us by the Underwriters' Association-speaking of dwellings now, coal,
property, miners' dwellings-is $.75 per annum. We have the privilege to
double that for three years, charge two annual rates for three years, which
would be 1~ per cent. Now, this building for occupying was built in seven
compartments, so that there were seven families, seven miners' dwelllngs. The
building was built with seven compartments, to be occupied by seven dif·
ferent families, as I found out I increased the rate because of the occu
pancy, of the number of occupants. Understand, now, we were speaking of
rates on miners' dwellings, not on other classes of dwellings. The Under·
writers' Association gives us a rate of 60 cents a hundred on single dwelllngs,
or 65 cents a hundred on double dwellings, allowing us to double that raw
for three years, making it $1.20 for singles and $1.30 for doubles. Now, when
I came to write this risk, I looked the situation over, and I concluded, after
some figuring, that I would charge $1.25 per annum, or 2~~ per cent. for threll'
years, $2.50 a hundred for three years, which I did. The building was not
finished, and I charged according to the Underwriters' Association, for a
finishing permit for 30 or 60 days-the policy will show which-I think 30
days,$3.90, I think, of extra premium for finishing.

"Q. As I nnderstand you, in addition to charging a double rate for a miners'
dwelling hom::e, you adqed an additional rate because the dwelling house had
not been finished. A. Yes; I added an extra premium. I am compelled to do
that by the Underwriters' Association.

"Q. What was that extra premium that you charg-ed for what you call
carpenters' risk on an unfinished building? A. $3.90; 30 days. carpenters' risk.

"Q. Now, in order to get this perfectly clear. had that house been intended
to be occupied by some other laborer than a miner, what would have been the
rate? A. Well, that would be pretty hard for me to answer, except in this
way: I gave you the minimum rate on a single and a double dwelIlng. Now,
I will give you the minimum rate on an ordinary house occupied by one per
son, and that would be 50 cents per annum, or $1 a hundred for three years.

"Q. Do you double your regular rate on this class of property by reaSoD
of the fact that it is to be occupied by miners, who mil' more or less blasting
powder in this business? A. I almost double the annual rate on miners' dwell·
ings."

It was further established by a great number of witnesses, running
back for more than 10 years, that the universal practice in the mining
regions, wherein this property was located, among miners, was to keep
blasting powder in their dwelling houses. This general an d universal
practice was known to the agent of the insurance company who had
been placing insurance upon like dwellings, the tenants of which fol
lowed a like practice for a great number of years. It was further shown
by undisputed evidence that blasting powder is not the same as gun
powder, but is an explosive of a very much lower degree. Among oth
er questions properly submitted to the jury, the learned trial judge sub
mitted the question as to whether, under the facts and evidence proven,
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blasting powder was included in the term "other explosives." On aU
questions submitted, the jury found in favor of the defendant in error,
and returned a verdict for the amount of the insurance. This submis
sion, among others, was filed as a reason for a new trial. This refused,
an appeal was taken to this court.

There are seven assignments of error, which raise only two questions
of importance in the determination of this appeal: First, as to whether
the learned trial judge was in error in admitting the evidence of wit
nesses as to the custom, and of W. S. Brown, the agent of the insurance
company; and, second, as to whether it was error in the trial judge in
refusing to unqualifiedly affirm the company's third point upon which
the court was requested to charge the jury. It was as follows:

"If the jury believe from the evidence that the plaintiff or her tenant or
tenants kept. used, or allowed on the Insured premises blasting powder, or
other explosives, except gunpowder, not exceeding 25 pounds in quantity, the
poliey thereby became and remained void, and the plaintiff cannot recover
In this case, and the verdict should be for the defendant. A.. This point lEI
affirmed, If the jury believe under the evidence that blasting powder was
one of the articles prohibited by the clause above quoted."

There is no doubt about the fact that blasting powder, to the amount
at least of a 25-pound keg, was kept upon the premises by one of the
tenants. "Vas the keeping of blasting powder by the tenants, in quan
tities indicated by the evidence, prohibited by the terms of this policy?
This question was submitted to the jury by the learned trial judge. The
plaintiff in error was not entitled to so favorable a disposition of this
question, as the jury should have been instructed that in this case the
keeping of blasting powder upon the premises in the quantities and in
accordance with the custom was not a violation of any of the require
ments of the policy.

The explosives which the policy says shall not "be kept, used or al
lowed on the premises" are benzine, benzole, dynamite, ether, fireworks,
gasoline, Greek fire, gunpowder, exceeding 25 pounds in quantity, nal'
tha, nitro-glycerine, or "other explosives." This must be held to mean
other explosives in the class previously mentioned and of a nature as in...
flammable and dangerous as the specified class, but it was not intended
by the parties that "other explosives" should extend to other articles
of a much lower explosive power, which in no sense could be classed
among those dangerous and highly explosive articles. It is manifest
that the lower explosives not named were not intended to be prohibited,
because, following the words "other explosives," the policy specifies
such of a lower explosive quality which are intended to be excluded, to
wit, phosphorus or petroleum, or any of the products of petroleum, of
greater inflammability than kerosene oil of the United States standard.
In other words, the policy specifies a number of violent and dangerous
explosives which are prohibited upon the premis~s, and adds other ex
plosives, meaning other explosives of their nature and kind; and then
follows a list of a lower degree of explosive power which the insurer
elects to exclude from the premises. These are also specified, but no
where do we find there is any exclusion of blasting powder.

From an examination of the whole policy, it is very plain that this
is the proper interpretation to be given to the expression "other explo-
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sives." It was evidently so intended by the insurer, as, in another par
agraph, it provides for the extent of its liability where fire ensues from
an explosion of any kind, by limiting it to the damage done by fire only.
Now, it must have been the understanding of the insurer that, as all
kinds of explosives were not excluded from the premises, there might
be destruction of the property resulting from the explosion, and, in that
case, the policy provides that its liability shall only extend to the dam
age caused by fire only, if fire should ensue. This provision indicates
that the plaintiff in error did not expect the premises to be kept free
form explosives, excepting those particularly specified and those of the
same class, and that, in case other explosives not excluded from the
premises were allowed thereon, and an explosion occurred, the com
pany's liability should only extend to the damage done by fire alone.
In accordance with the general rule that provisions relating to forfei
ture should, when ambiguous, be so construed as to prevent forfeiture,
the courts have, as a rule, construed the condition as to the keeping and
use of hazardous articles upon insured premises liberally in favor of
the insured whenever there is an ambiguity in such condition, so where
the policy was intended to be void if gunpowder, phosphorus, etc., were
kept on the premises, or if camphene, burning fluid, etc., were kept for
sale, stored, or used on the premises in quantities exceeding a barrel at
anyone time without permission, the condition was construed so as to
apply the clause "in quantities exceeding a barrel at anyone time" to
gunpowder, and thus prevent a forfeiture of the policy for the keep
ing of any less quantity than a barrel on the premises. Phcenix Ins. Co.
v. Slaughter, 12 Wall. 404, 20 L. Ed. 444.

The insurance company writes the policy to suit the conditions of the
community in which it takes insurance. It knows the elements of risk
which the usage of the community where the policy is taken lays upon
the company, and all provisions in the policy which tend to work a for
feiture should, as a matter of justice and public policy, be strictly con
strued, and the courts of last resort in every jurisdiction, both in Eng
land and in this country, have followed this practice of construing the
policy strictly so as to prevent a forfeiture. Thus, for instance, though
firevvorks usually contain gunpowder, keeping fireworks has been held
not to be a violation of the clause prohibiting the keeping of gunpow
der. Tischler v. California F. M. Fire Ins. Co., 66 Cal. 178, 4 Pac.
1169. Where a statute or other document enumerates several classes of
persons or things, and immediately following and classed with such
enumeration the clause embraces "other" persons or things, the word
"other" will generally be read as "other such like," so that persons or
things therein comprised may be read as the same with, and not of a
quality superior to or different from those specifically enumerated.
Am. & Eng. Ency. of Law, vol. 21, p. 1012. The rule of legal construc
tion that general words following an enumeration of particulars are to
have their generality limited by reference to the preceding particular
enumeration, and to be construed as including only all other articles
of the like nature and quality, is usually applied to statutes giving to
certain classes special privileges, and those inflicting a penalty or for
feiture; also to provisions in contracts intended to work a forfeiture;
and especially is it rigidly adhered to in insurance agreements contain-
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ing provisions in which general words follow particular enumerations
and are inserted in clauses for the purpose of working- a forfeiture of
the agreement. This is the rule universally adopted by the courts.

The following cases will illustrate the application of the rule:
The leading English case is Sandiman v. Breach, 7 Barnwall &

Cresswell King Bench Reports, 100, in which the rule known as "Lord
Tenterden's" was announced, and has always since been invoked to de
fine the scope and meaning of general expressions in contracts where
hard and unconscionable bargains are to be carried into effect. The
Chief Justice held that as carriers of a certain description, mentioned
in the act, to wit, drovers, horse coursers, wagoners, and travelers of a
certain description were particularly and specifically mentioned, the
words "other person or persons" must be construed to be persons ejus
dem generis with those specified, and cannot be used in a sense large
enough to include a stage coach driver or owner. The same rule was
applied to a contract by the English courts shortly after, in the case of
Brooke v. Lord Kensengton, 14 Eng. Ruling Cases, 723, where Vice
Chancellor "Wood held that the construction of a mortgage was subject
to the rule, and applied it in the case.

In the case of Alabama v. Montague, 117 U. S. 602, 6 Sup. Ct. 911,
29 L. Ed. 1000, the description in a mortgage followed the language of
an act of the Legislature of Alabama, as follows: "On the telegraph
line and telegraph offices along the line of the said road belonging to
said company; also on the machine shops and all other property in the
state and in Georgia, Tennessee and Mississippi belonging to said con
pany; also on all coal mines now opened or hereafter to be opened and
worked, belonging to said company; also upon all iron or other mineral
lands, and all iron manufacturing establishments now in operation and
hereafter to be constructed." Upon an attempt, in a foreclosure pro
ceeding, to seize certain lots in Tennessee belonging to the company, it
was held that the words "all other property" were intended to cover
property of the company in and about the telegraph offices, machine
shops, coal mines, iron mines, and manufacturing establishments, and
did not include the lots which were not in any way connected therewith.

In United States v. Pounds of Celluloid, 82 Fed. 627, 27 C. C. A. 231,
the Circuit Court of Appeals in the Sixth Circuit, in construing Cus
toms Administrative Act June 10, 1890, c. 407, § 9, 26 Stat. 135 [U.
S. Compo St. 1901, p. 1895], as follows: "That if any owner,importer,
'Consignee, agent or 'other person' shall make, or attempt to make, a
fraudulent entry of goods, such goods shall be forfeited"-held that,
when a forfeiture of merchandise is sought, the words "other person"
mean some one of the same general class as those described by the pre
ceding words, and hence did not include a stranger who is a mere tres
passer in respect to the goods. The same judge, in the same circuit, in
the case of Newport, etc., Co. v. United States, 61 Fed. 488, 9 C. C. A.
579, held that "under the Revised Statutes, forbidding interstate car
riers of animals to confine them 28 consecutive hours without unload
ing for rest, water, and feeding, unless prevented "by storm or othet"
accidental causes," and imposing a penalty for "knowingly and willing
1y" failing to comply with this provision, such unloading is excused by
unavoidable causes only, and the words "other accidental causes" refer
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to those that are unavoidable, such as storms, and do not include acci
dent to the train resulting from negligence.

In the case of Crystal Spring Distillery Co. v. Cox, 49 Fed. 555, 1
C. C. A. 365, the Revised Statutes abating the tax on distilled spirits
destroyed while in a bonded warehouse "by accidental fire or other
casualty," the words "other casualties" mean an accidental destruction
by some cause uf like character and operation as fire, and did not include
a loss by warping of barrels from unusual and excessive summer heat.

In Erwin v. Jersey City, 60 N. J. Law, 145, 37 Atl. 732, 64 Am. St.
Rep. 584, Chief Justice Magie held, as to the words "other matters,"
used in an act for the government of cities of that state approved April
6, 1889, wherein the mayor of the city is given authority to veto the
acts of any board of the city, and it is required that copies of all resolu
tions "and other matters" shall be furnished to the mayor for considera
tion, that the words "other matters" did not include any matters other
than a class of acts usually performed by such bodies by resolutions or
ordinances, and that the general words were restricted to such resolu
tions and ordinances.

In the case of Livermore v. Freeholders of Camden County, 29 N. J.
Law, 247, the act provided that, if any damage shall happen to any per
son or persons in his, her, or their team, carriage, or "other property"
by means of the insufficiency or want of repair of any bridge upon any
public road in any township in the state, the person so injured shall have
the right to recover damages. The Chief Justice held in this case that
the words "other property" did not authorize the recovery of damages
to the owner of a gristmill, but the general words were restricted to
property of the same kind, as indicated by the specific words.

The words "or other officers" in the fourteenth section of the attach
ment act, and the same words whenever they occur in the supplements
thereto, passed February, 1830, in the state of New Jersey, must be re
stricted to sheriffs and officers of like kind, and did not include consta
bles. It is enacted by the fourteenth section of this attachment act
that if the sheriff or other officer shall, by virtue of any writ of attach
ment, issued in pursuance of that act, attach, through ignorance, etc.,
any goods, etc., which shall be claimed by any person as his property,
it shall and may be lawful for such sheriff or officer to summon and
swear a jury to try the right of property. A constable was not included
in the words "other officers." Stryker v. Skillman, 14 N. J. Law, 191.
See, also, State v. Gedicke, 43 N. J. Law, 89.

In King v. Thompson, 87 Pa. 369, 30 Am. Rep. 364, the language of
the act of 1855 is:

"'Whenever any husband for drunkenness, or other cause, shall neglect or
refuse to provide for his wife, or shall desert her, she shall have all the
rights and privileges secured to a feme sole trader."

It was held that the temporary inability of a man to provide for his
wife, by reason of sickness, was not such "other cause" as to entitle
the wife to become a feme sole trader. The general words referred to
causes of the same kind to those specified.

In Renick v. Boyd, 99 Pa. 555, 44 Am. Rep. 124, the words "other
property," employed in the said act, were intended to include only arti-



972

cles of the same generic character as those already enumerated, such as
slate, marble, iron ore, zinc ore, etc., but did not apply to the case of
growing crops.

In Pardee's Appeal, 100 Pa. 412, Justice Sterrett said:
"We are clearly of opinion that the business of cutting logs and driving

th<.>m to the place of manufacture is not suel] as is contemplated by the act
of 1872. Its declared purpose is to secure money due 'for labor and senkes
rendered by any miner, meeIlunic, laborer, or eIerk, from any person.' de.,
'employillg eIerks * * * or laborers, eitber as owners,' etc., 'of any works,
mines, manufactory, or "other business.'" * ., * It is contended that the
expression 'other business.' ('te., is suffid(mt!y eomprehensive to embraee eut
ting and driving logs. l'erll:lps it would be, if we were at liberty to construe
it without referenee to the eontext; but the preeeding words, desig'nating
particular branches of business with whieh the idea of permanency and com
pleteness, in a certain sense, is always assodated, must eontrol the meaning of
the more general eXlJl'l'ssion used in immediate connedion therewith. 'l'he
'other business' is Pjusdcm generis with tha t more pa rticularly d(~seril)('d by
the preceding won1s ,)1' the context-Imsiness of the same general ellllrader.
not embracillg every species of employment in whieh the service of others
may be rendered."

In Bucher v, Commonwealth, 103 Pa. 528, it was held the words
"other persons," following in a statute the words "warehouseman and
wharfinger," must be understood to refer to other persons ejuS(k::1
generis, viz., those who are engaged in a like business, or who connc;:~

the business of warehouseman, etc., w;th some other pursuit.
These are a few of the cases illustrating the application of the

ejusdem generis rule of interpretation of statutes; and it is applied, for
the same reilsons, with like effect in the construction of contracts
(Leake on Contracts [4th Ecl.l 148). especially in policies of insurance
to clauses intended to work a forfeiture against the insured. The use
of words and phrases, the scope and extent of which are uncertain and
indefinite, is not to be encouraged in contracts, and especially should
they be avoided in contracts of insurance in which the law holds both
parties equally bound to the provisions of the writing, when, as a matter
of fact, as a rule, the insured is either entirely ignorant of all the terms
of the policy, or is possessed only of a vague information of their ex
tent and meaning. The insured, notwithstanding, is, as a matter of
public policy, presumed to know and required to observe every COve
nant and requirement contained in the policy. The policy is skJlfully
drawn by the insurer, who is not only presumed to know, but who, as
a rule, actually does know,· the existing conditions and uses of the
property insured. It is, therefore, no hardship to insist that provi
sions therein contained, calculated to work a forfeiture, shall be specific
and certain. Especially should this be required in prohibiting the use

. of keeping hazardous articles upon the premises, and to allow the use
and keeping of such only to work a forfeiture as are expressly prohib
ited. The fact that a great variety of explosives are constantly used
by the people in all walks of life, for various purposes, is the strong
est argument against the injustice of construing the catch-alI phrase
"other explosives" in this policy in the broad and comprehensive sense.
The old-fashioned gun cap and the head of some matches in everyday
domestic use are "explosives"; and though of such an infinitesimal
hazard as to warrant the assumption that they were not to be regarded
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as included in "other explosives," yet if they are not to be included in
"other explosives," of what degree of hazard and difference of ex
plosive force shall indicate where the line shall be drawn, if we stop
short of insisting that "other explosives" shall mean explosives of a like
kind, nature, and hazard of those particularly specified? And why not
insist upon this rule of interpretation? The insurer writes the policy,
and it is a very simple matter to prohibit the use of an article on the
premises by name, and by use of general words all of its class and kind.

The evidence shows that it Ins been the custom and usage among
the miners in the coal-mining district of Pennsylvania to keep blast
ing powder upon the premises. The act of 18!J3 of this state prevents
these workmen from taking quanfties of this powder in the mines, and,
in order that they may continue in the work of coal min'ng, it is neces
sary for them to have a safe and dry place to keep their powder. These
industrial conditions necessitated the practice of keeping small quan
tities of blasting powder upon miners' premises, which has long since
grown into a custom. Neither the practice nor the existence of the cus
tom is disputed by the insurance company. The company's agent who
took this insurance has lived in the mining district for upward of 23
years. He has represented this insurance company for more than six
years, and for this company he has been insuring miners' tenements
in this vicinity. The plaintiff in error not only did not attempt to pro
duce evidence to contradict the proof of this universal hab:t of keep
ing blasting powder upon the premises, but did not even cross-examine
the numerous witnesses called to establish the fact, and the defendant
in error showed by the c::Jmp'1ny's agent that he, in this nse, actually
charged and collected from Mrs. Penman a rate nearly double the usual
rate for tenement house insurance, and that the extra amount collected
was to compensate the insurance company for the addifonal risk it
was to assume in insuring the property against the risk of keeping
blasting powder on the premises.

\Vith this knowled~e of a hazard, for which the company was paid
to assume and which had grown into a custom long known to its agent,
against which it could have so easily protected itself in its policy by
inserting the words "blasfng powder," if it intended to exclude it, it
has no just ground whatever for now insisting upon forfeiting the
policy upon an indefinite and general use of terms. There can be no
other view, however, than that blasting powder was never intended to
be covered by the expression "other explosives." The property here
insured was located in the state of Pennsylvania. The policy was made
and delivered here, where the contract is to be performed. It is, there
fore, a Pennsylvania contract, and to be interpreted by the laws of
this state (9 eyc.•382. See note 63 L. R. A. 85G), which laws, however,
so far as applinble to the facts of this case, do not differ from the law
as found in the text-books and decisions of courts of last resort in
other jurisdictions.

Insurance against fire was the primary purpose of the contract, and
in the construction of general terms the question may be whether the
words used should be taken in a comprehensive or restricted sense, in
a general or a particular sense, in the popular and common, or in some
unusual and peculiar, sense. Parsons on Contracts (6th Ed.) § 501.
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"Rules of construction were framed with a view to general results, but
theJ' are sometimes productive of injustice by leading to results contrary to
the intention of the parties; and the recent tendenc'Y is to pay less attention
to any such rule and more to all admissible indications of what the intention
actually was in the case in hand, including the practical· construction of the
contract by the conduct of the parties themselves." Wald's Pollock on Con
tracts (3d Ed.) 318.

"The construction of a contract In writing, as of all written instruments, be
longs to the court alone, whose duty it is to construe all such instruments as
soon as the true meaning of thf' words in which they are couched and the
surrounding circumstances, If any, have been ascertained as facts; and it
IS the duty of the jury to take the construction from the court, either abso
lutely, if there be no words to be construed, as words of art or phrases used
in commerce, and no surrounding circumstances to be ascertained, or condi
tionally, when these words or ~Ircumstances are necessarily referred to them.'"
Leake on Contracts (4th Ed.) 142.

"Customary incidents, universally attaching to tile subject-matter of the
contract in the place where the contract was made, are Impliedly nnnexed to
the written terms of the contract, unless the custom Is expressly excluded.
Parol evidence of custom, consequently, is always ndmissible to explain the
real meaning of the parties, but not to prevnil over and nullify the express
provisions of the contract. The evidence of usnge must, however, be dis
tinct, in order to affect the meaning of the terms of the contract, nnd not to
be inconsistent therewith. The principle on which the evidence is admitted
is that the parties have set down in writing those only of the terms of the
contmct which were necessary to be determined in the particular case, leaving
to implication all those general incidents which a uniform usage would :mnex.
and according to which they must be considered to contract, unless they ex
pressly exclude them. 'Vhether the tern~s of the contract are such as to ex
clude evidence of the custom is a question for the judge and not for the
jury." Addison's Law of CDutracts (loth Ed.) 64, ms.

"It has repeatedly been held that a breach of a printed condition of a policy
against the keeping of certain substances d.oes not preclude recovery, when the
subject-matter insured wns known to the insurer to be such that the use of
these substances was a necessary and usual inci(lent of the business, provided
that the substances be kept only in such quantities and used only in such
manner as was necessary and usual." 19 Cyc. 737.

This rule applies to dweIling houses. McKeesport Machine Co. v.
Ben Franklin Ins. Co., 173 Pa, 57, 34 Atl. 16, and cases there cited;
Lutz V. Insurance Co., 205 Pa, 159, 54 Atl. 721.

Coming, now, to the Pennsylvania cases, it is found that they amply
sustain the contention of the defendant in error that in this case it was
proper to introduce evidence to determine the subject-matter of the in
surance as affected by the surrounding facts and circumstances of the
making of the contract, and to show the custom prevailing in connection
with the uses for which the insured property was occupied, the knowl
edge of the insurer of this custom at and before the time the policy was
executed, and the fact that the insurance company was paid for the risk
involved in the custom or usage of tenants keeping blasting powder up
on the premises. Graybill V. Fire Ins. Co., 170 Pa, 75, 32 Atl. 632, 29
L. R. A. 55, 50 Am. $1. Rep. 747; Lutz V. Insurance Co., supra. Jus
tice Williams, in 1896, in a well-considered case (McKeesport Machine
Co. v. Ben Franklin Ins. Co., supra), said:

"An insurance company issuing a policy upon a business plant, or any
portion of it, Is chargeable. with knowledge of the customary methods of con
du(iing the business.in wp.i~ the property insured is used.. Pipe Line v. Ins..
Co., 145 Pa, 346, 22 Atl. 665, 27 Am. St. Rep. 703. The rule is not limited to·
insuranCe upon property in use for manUfacturing or other business purposes..
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It was applied in the construction of a policy issued upon a dwelling house
in Doun v. Citizem,' Insurance Company, 141 Pa. 47, 21 Atl. 505, 23 Am. St.
Rep. 263, and in Roe v. Dwelling House Insurance Co., 149 Pa. 94, 23 Atl.
718. 34 Am. St. Rep. 595. ,it was awlied to a policy of Insurance upon a
horse in Haws v. Fire Association of Phila., 114 Pa. 431, 7 Atl. 159. still
another rnle of construction Is that the circumstances surrounding the making
of the contract 'and affecting the sUb'ject to which It relates form a sort or
context that may properly be resorted to for aid In determining the meaning
of the words and provisions of the contract. Role, Assignee, v. New Hamp
shire Fire Ins. Co., 15tl Pa. 53,28 AU. 205; Graybill v. Penn Township Mutual
Fire Ins. Co., 170 Pa. 75, 32 Atl. 632,29 L. R. A. 55, 50 Am. St. Rep. 747,"

In this case-that is, Machine Co. v. Ben Franklin Ins. Co., supra
the insurance was upon two buildings, one a "pattern shop," and the
other a "foundry and machine shop." The policy covered the entire
plant, to wit, both buildings and their contents. The fire affected only
the foundry and the machine shop, and what was within at the time the
fire took place; but this included certain patterns then in actual use in
the ordinary course of plaintiff's business, but which were described in
the policy as in the pattern shop, where they were kept when not in use.
As the pattern shop was not involved in the fire, the insurance company
denied its liability for loss of the patterns, because they were described
in the policy as in that building, and because by the terms of the policy
the undertaking of the insurer was stated as an undertaking to insure
the property, real and personal, described in it "while located and con
tained as described herein, and not elsewhere." Upon the well-recog
nized principle that the insurer is held to know the custom and usages
of the business plant upon which he places the insurance, it was held
that the company was liable for the insurance notwithstanding the fact
that they were burned "while located elsewhere," but located where the
usages and customs of the plant or business to which they belonged
placed them. The judge further said:

"If this Insurance was upon a going mill or factory, in which the tools, ma
chinery, and patterns were in regular and continuous use for the purposes of
the business of the owners, the contract of insurance must be construed in
the light of that fact, liberally, In aid of the insured. It was not an insur
ance upon goods in store, in terms, and, unless It becomes so In the llght of
the facts appearing in tbe evidence, there Is no legal reason that we ean Bee
wby the plaintiff should be held to be concluded by words tbat could not
have been intended to apply to a business in actual progress, and that ought
Dot to be so construed, even If tbe insurer Intended thereby to escape from
the obligation assumed by the polley. It would enable an insurer, after re
ceiving the money of the manufacturer for an Insurance upon his business ap
pliances, to say to him, In effect: 'Close your factory, or forfeit the money
you have paid us. To secure the benefit of your policy, you must leave every
thing unmoved.' Nothing short of a stipulation of thls sort. incorporated into
the policy in words capable of no other construction, could induce us to aid
in the perpetration of such injustice."

Equally pointed is the language used in Snyder v. Insurance Co., 59
N. J. Law, 549, 37 Att. 1022, 59 Am. S1. Rep. 625, illustrating the ten
dency of all courts to uphold a policy of insurance, and construe words
intended to work a forfeiture most strongly against the insurer, and
never permit them to extend beyond the strictest construction which
may reasonably be put upon them, for the very good reason stated by,
Justice Depue: .
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"li :the terms used are imperfect, it is the fault of the defendants. It is
their coJltract, and the construction of itmw,t oe most strongly agal~k,t tllcJll.
:t'here was a kerosene oil stove in the shed WlllCh was on tue pr(;Hlkt", Tile
oil stoYe was used for cooking. The tire broke out in ClO"e proxlllucy to t11(')
stove. '.I.'he lamp in the stove was then lmrllillg, but tlJe fire was llOC cau~eu

by an explosion. The policy conta'llS a provlblOn tllat it ShOuld lJe vOld if
'there be kept, used, or allowed on the alJove-de"cribed premiSeS, naptlJa or
petroleum, or any of its proaucts ot equal or greater intialllmaoillLY than
Kerosene oil of legal standard lwhich la"t lllay lJe used for lights omy, pro
vided the oil be drawn and tlJe lamps lJe trimmed and tilled solely by day
light].' The contention is that the policy, by torce of the alJOve provision,
was avoided by tlJe use of kerosene otherwise tlJan in lamps tor illulllinatmg
purposes. 'I'he result of this contention depends upon the construction and
effect of the clause of the policy above set out. It is a settled rule in the
construction of contracts of insurance iliat policies of insurance will be lib
erallyconstrned to uphold the contract, and conditions contained in them
which create forfeiture will be construed most strongly against the insurer,
and will never be extended beyond the strict words of the policy. Carson v.
Jersey City Insurance Co. [43 N. J. Law, 300, 30 Am. Hep. 5841. In Stone's
Administrators v. Cnited States Casualty Co., 34 N. J. Law, 371, Chief Justice
Beasley said: 'A qualification of the agreement so restrictive of the rights
of the party insured ought not to be admitted, unless the terms of the in
dorsement will bear no other rational interpl·etation. If the terms used are
imperfect, it is the fault of the defendants. It is their contract, and the con
struction of it must be most strongly against them.' '.I.'he principal member
of this clause, 'if there be kept, used, or allowed on the aboYe-described prem
ises * * * petroleum, or any of its products of equal or greater inflamma
bility than kerosene oil of legal standard,' is not lJroken by the use made of
lwrosene in this instance. The defense rests upon the other member of the
sentence, which is inclosed in brackets, viz., 'which last [i. e., kerosene oil
of legal i'itandard] may be used for lights only, provided the oil be drawn and
the lamps be trimmed and filled solely by daylight.' 'fhis member of the
sentence imports a regllla tion of the use of kerosene oil when used for lighting
purposes, and the words nsed are capable of a construction which would give
to it no other effect. If the insurer intended to prohibit the use of kerosene
for any other purpose than for light. it wou:d have been easy to so express
the prohibition in its policies. Polieies of insurance against fire are taken
out by all classes of persons, educatcd and uned1H'ated, and no rule of law is
more salutary than tbat conditions in these instruments, expressed in terms
ambiguous and capable of misleading, shal! not be allowed to avoid the con
tract. The member of the sentence within: the brackets. to say the least, is
confusing and ambiguous, when taken in ('onllE~C'tion with the words which
precede It, and should not be allowed to make Yoid this policy under the cir
cumstances of this case."

In Machine Company v. Ben Franklin Ins. Co., supra, evidence was
admitted to show the circumshnces surrounding. the making- of the
contract of insurance and affecting the subject to which it related, and
upon proof of the usages of the business the insurance company was
held to insure subject to them. Even more unjust is the position as
sumed by this company, who knew of the custom, through its agent, at
the time and long prior to the taking of this insurance, and with this
knowledge actually collected a premium for the risk of tenants follow
ing the usual custom of keeping blasting powder upon the premises,
and now, when called upon to pay for the loss resulting. from fire caused
by the risk for which it was compensated, it endeavors to escape its
liability upon a broad and liberal construction of a catch-all phrase,
which it urges upon the court should be. extended to include the very
explosive it knew it was customary to use upon the premises when it
insured the property and against the hazard of which it collected a pre-
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mium. Nothing short of an express prohibition of the keeping or using
of blasting powder by name upon the premises should induce the court
to permit this company to escape a just liability. The knowledge of the
insurance agent in charge of this district of the conditions existing at
the date of the insurance is the knowledge of the company itself. Peo
ple's Ins. Co. v. Spencer & McKay, 53 Pa. 353, 91 Am. Dec. 217;
Humphreys v. National Association, 139 Pa. 214, 20 Atl. 1047, 11 L.
R. A. 564; note, 1 L. R. A. 218.

Following are other cases which sustain the claim of the plaintiff be
low that the insurance company is chargeable with knowledge of cus
tomary usages of the tenants in dwelling houses, and that evidence is
admissible to show such customs and usages at the time of the execu
tion of the contract of insurance: Philadelphia Tool Co. v. British
American Ins. Co., 132 Pa. 236, 19 Atl. 77, 19 Am. St. Rep. 596;
Caldwell Adm. v. Fire Ass'n of Phila., 177 Pa. 492, 35 Atl. 612; Hum
phreys v. National Benefit Ass'n, 139 Pa. 264, 20 Atl. 1047, 11 L. R.
A. 561; Lutz v. Insurance Co., 205 Pa. 163, 54 Atl. 721; Springfield
F. & M. Ins. Co. v. Wade, 68 S. W. 97'7, 95 Tex. 598, .'58 L. R. A. 714,
93 Am. St. Rep. 870; Smith v German Ins. Co., 65 N. W. 236, 107
Mich. 27'0, 30 L. R. A. 3G8; Faust v. American F. Ins. Co., 64 N. W.
883, 91 Wis. 158, 30 L. R. A. 783, ,51 Am. St. Rep. 876; Maril v. Conn.
F. Ins. Co., 23 S. E. 463, 95 Ga. 604, 30 L. R. A. 835, 51 Am. St. Rep.
102; Yoch v. Home M. Ins. Co., 44 Pac. 189, 111 Cal. 503, 34 L. R.
A.857.

On Petition for Rehearing.

PER CURIAM. The petition for a rehearing of this case presents
no matter that has not already been fully considered by the court. No
reason is perceived why the rehearing should be allowed.

The petition will therefore be denied, and it is so ordered.

SANDFORD v. EMBRY.

(Circuit Court of Appeals, Sixth Circuit. March 21, 1907.)

No. 1,613.

1. P AltTNERSHIP-SETTLEME:NT AGREEMENT--CoNsTRucTION.

A settlement of the accounts of a partnership engaged in the operation
of a boat involved, among other things, accounts for the construction of
the boat, various items of expenditure not evidenced by receipts, accounts
for materials and supplies, etc. The settlement agreement provided that,
in consideration of the sum of $537.33, being one-fourth of the expenses
of operating the boat, it was agreed to readjust the accounts when the par
ties should meet in Mexico, and correct any error found therein, by the
one paying to the other whatever amount, if any there might have been,
improperly paid or allowed in settlement. Held, that such provision
should be construed to refer only to the claims for expenditure on ac·
count of operating expenses, and that a settlement of accounts made and
signed, but subject to correction, must stand as a settlement until error is
atlirmatively shown, and the burden is on the party seeking to open it.

151F.-62



918 15tFEDllJRAI1 'REPORTER.

2. REl'ERENCE~MASTER'S REPORT~ExCEPTIONS.

An exception to a master's report is defective, ,where it fails to point
out the specific error relied on.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Reference, §§
151-161'.]

8. SAME-EFFEOT OF REPOR1.'.

Where a r~ference was by consent of tile parties, and ,directed tile mn.~

tel' to report Ws conclusions of fact and law to the court, the findings of
the master will be treated as prima facie correct. and only such lllattl'l'f)
of law and fact as were brought before tb,e court by exception will be re
viewed.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 42, Reference, §§ 150-
153. 157-Un.] ,

4. PARTNERSHIP-AcoOUNTING-BuRDEN OF PROOF.
On a partnership accounting of the ownership and operation of a boat.

the burden was on the partner having charge of the bookkeeper and his
books to produce the same in ordel' to SllOW the ainount that should be
allowed for operating expenses.

[Ed. Note.-For cases in point. see Cent. Dig, vol. 38, Partnership, § 779.]
5. INTERNAL REVENUE-STAMP TAXES-DUTY TO AFFIX STAMP.

\Vhere a citizen of the United States executed a bill of sale of his in
terest in a boat plying on a Mexican river, which was required to be
stamped under the Mexican internal revenue laws, the buyer was not
entitled to claim that the instrument was invalid because not stamped,
since he was entitieG to himself affix the stamp and look to the seller for
reilllbursement.

[EcI. Note.-For cases in point, see Cent. Dig. vol. 29, Intoxicating Liq·
uors, §§ 87-93.]

Appeai from the Circuit Court of the United States for the 'Western
Division of the Southern District of Ohio.

This is a bill to reopen a settlement of a partnership for the construction
and operation of a small steamboat upon one of the rivers of Mexico, and to
have an accounting betweell the parties of the expenditures and receipts in
the construction and operation of same. After completing and running the
boat for a few months she snagged and sank while complainant was, by the
agreement, in sole charge and management. In this condition the complainant
agreed to buy the defendant's interest, which was a three-fourths, and pay
for the sallie four-fifths of the cost of construction. This being then unknown
with certainty was to be ascertained. Complainant also sold to defendant a
small farm in Ohio near Cincinnati, if the value could be agreed upon. '.rhis
tentative sale was made in Mexico, one McClymonds acting for defendant Em
bry, who was all the time in Cincinnati. This contract bore date of September
5, 1897. Leaving the boat on the bottom of the river, the complainant came to
Cincinnati to complete the purchase. On November 4th such a settlellient was
had between the parties as resulted in the conveyance by Sandford of his farm
to Embry, in consideration, of $6,000, and the assumption of several mort
gages thereon, and a bill of sale by Embry to Sandford of Ws three-fourths
interest in the sunken boat at a valuation of that interest stated at $3,634.82.
The liabIlity of Sandford to Embry on account of his proportion of original
east not paid by him and of his proportion of the claim of Embry for dis
bursements on account of the operating expenses of the boat was also ad
justed. ,The boat ha:s never been raised and is a total loss, and this, complain
imt claiII"s, is due to the interference, of defendant and his agent and his in
ability to obtain possession in consequence, and because the bill of sale was
1'1ot stamped as required 'by the law of Mexico to entitle it to registration.
Complainant also claims tha.~ the settlement of ~ovember 4th was only ex
perimental and subject to correction, arid that defendant agreed to meet him
In Mexico and there go over the accounts and readjust the same, but did not
do so. He therefore asks to have their tentative settlements overhauled, and
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his contract of sale and purchase avoided and for general relief. The defend
ant denied all the equities of the bill, and set up and relied upon the settle
ments as full and fair. By way of crosil-bill, he averred tbat be, when said
settlement was made, loaned to compiainant $1,500 and took a cbattel mort
gage upon tbe steamer so sold to bim and prayed for a decref~ in his favor.
'1'he court below referred the issue to a special master who reported for the
defendant upon all matters of fact in dispute. Exceptions were overruled,
the bill dismis"ed, and a decree granted upon the cross-bill for the money
loaned the complainant. Complainant has appealed and assigneu error.

E. P. Bradstreet and E. H. Williams, for appellant.
Harry L. Gordon, for appellee.
Before LDRTON, SEVERENS, and RICHARDS, Circuit Judges.

LURTON, Circuit Judge, after making the foregoing statement of
the case, delivered the opinion of the court.

Upon the application of both parties, the court below appointed a
special master and referred the case to him "for trial upon all points at
issue upon the pleadings and as the ends of justice may require." This
special master was directed to take evidence "and inquire into and re
port upon all questions properly at issue herein between the parties and
to state an account between them and determine and report to this court
the testimony which he may take and also his conclusions upon all the
issues joined and the amount, if anything, which the complainant is
entitled to recover against the defendant or vice versa."

1. The primary question of fact is whether any settlement of the
tangled affairs of this partnership has ever been made, and, if so,
whether any such state of facts was shown as to require that it should
be utterly set aside and an accounting ordered as if no such settlement
had been ever made. The master reported that such a settlement of the
accounts between the parties was made on November 4,1897. The ex
ception to this is in such uncertain terms as to make it doubtful whether
the complainant means to challenge the general fact of such a. settle
ment, or merely to question its conclusiveness. On September 5, 1897,
McClymonds, acting for complainant and defendant, made a tentative
agreement by which complainant, hereinafter designated as Sandford,
was to buy the interest of the defendant, Embry, in the steamer Esper
anza. Embry was then at his residence in Ohio. The steamer was ly
ing on the bottom of the J\-1exican river, and this agreement was made in
Mexico. The agreement was in these words:

"Articles of Agreement.
"On this, the fifth day of September, A. D., ]897, the following agreement

is niade and entered into by anu between J. H. )IcClymonds, Jr., general man
ager of the Esperanza Plantation and ::'\avigation Co., party of the first part,
lind J. H. Sandford, party of the seeond part.

"Article l<'irst. rpon the payment of the sum of four thousand and five
hundred ($4,500) dollars, U. S. currency, to Talton Embry of Cincinnati.
Ohio, president of the above-mentioned company, by J. II. Sandford, party of
the second part, all right, title and interest in three-fourths (%) part of the
steamer La I~speranza and its appurtenances will be resigned in favor of the
said J. H. Sandford.

"Article Second. In the absence of accounts upon which to ba"e estimates
the supposed cost of said steamer is taken at seyen thousand and five hundred
($7,500) dollars, U. S. currency. Supposing, however, its .cost to have been
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either more or less than sum stated, the payment made shall In that case be
of like ratio, or as 6,000 Is to 7,500.

"Article Third. All outstanding accounts due or against said steamer, con
tracted before the date of this agreement, shall be assumed by the party ot the
first part.

"Article Fourth. The stock of merchandise now owned by said steamer Is
to be retained by the party of the first part, and Is not Included In this agree
ment

"Article Fifth. Party ot the first part hereby agrees to favor the interests
of, and to lend bls influence to party of the second part In the operation of
his boat, and to in no case patronize a competing line. All things being equal
or reasonably near thereto.

"Article Sixth. This contract or agreement Is to be of no value unless sat
Isfactory figures on the property owned by the party of the second part, and
located in California, Ohio, can be arrived at between the said Talton Embry
and J. H. Sandford, party of the second part.

"Article Seventh. After date of this contract the party ot the first part Is
relieved of all responsibility In connection with said boat It being assumed
by party of the second part.

"[Signed] J. H. McClymonds, Jr.
"J. H. Sandford.

·'Wm. SuIlfvan.
"J. A.. Peterson."

It is inferable from the terms of this agreement that the cost of con
struction of the boat was not then known, and that the estimated cost
was to be settled thereafter; second, that the price to be paid was in the
ratio of 6,000 to 7,500, that is, Sandford was to pay Embry for his three
fourths interest four-fifths of the cost of that three-fourths interest.
The original agreement of partnership provided that Embry was to
own three fourths and Sandford the remaining fourth, and that each
should contribute to the cost of construction in that proportion and
share profits and losses in same ratio. It is also inferable from the
agreement, as well as from the other evidence, that the purchase by
Sandford was conditioned upon Embry buying a small farm in Ohio
owned. by Sandford, and that the value of this farm in the trade was
a subject for future agreement. Neither does that agreement take any
account of the profits and losses incurred in the operation of the boat,
nor of the capital paid in by either for construction or operating pur
poses. The accounts by which the cost of the steamer could be ascer
tained definitely were, evidently, not then available, for the agreement
states that this was so. Sandford from the date of that agreement as
sumed the sale responsibility for the boat, for the seventh clause specifi
cally so provides. Sandford did accordingly take sale and entire pos
session, placing in charge of the sunken boat one Sullivan as his repre
sentative. Sandford then left for Cincinnati to see Embry and con
clude the conditional purchase. The undisputed evidence is that he
and Embry agreed upon the value of the farm, and Embry agreed to
take the place at $6,000 and assume certain mortgages against it. Thus
there remained to be adjusted: (a) The cost of the construction of the
boat; (b) the amount which each had contributed thereto; and (c) the
income and expenditures in operating the boat.

The evidence shows that there were frequent meetings to adjust these
matters and very many accounts and receipts were produced, some by
one and. some by the other party.. No regular books were exhibited
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and none seem to have been accessible. The original partnership agree
ment provided that Sandford should keep the books and accounts, and
report all receipts and expenditures once a month. The contention of
the complainant before the master and in his bill seems to have been
that he had no books of accounts; that all such books of accounts were
in the possession of Embry, or his agent, );IcClymonds; and that with
out the examination of books and accounts in Mexico there could be no
settlement. The master upon this point reports that the books kept
were in charge of and kept by one Hunter, the clerk of the boat, employ
ed by Sandford upon the recommendation of McClymonds. He re
ports that when the boat sank no effort is shown to have been made by
Sandford to take care of these books. The agreement of September
5th indicates that Hunter's books, presumably then accessible, were not
such as to enable the parties to make any settlement as to the cost of
the boat, for it recites that "in the absence of accounts on which to base
estimates" an ascertainment of the cost is to be made thereafter. To do
this Sandford came to Cincinnati, and did not bring with him the books
which it was his duty to keep, or any books or papers, beyond a few re
ceipted accounts for materials and supplies bought and paid for by him.
There is no explanation as to what became of the books kept by Hunter,
nor was he produced as a witness, neither party seeming to know any
thing of his whereabouts. It thereafter happened that the settlement
which the parties tried to make had to be made from four kinds of data:
(a) Accounts for materials and supplies rendered to and paid by Em
bry. Most of them were approved by Sandford. (b) Accounts made
by and paid by Sandford. (c) Accounts rendered to Embry by McCly
monds for moneys paid out by him as agent for Embry, either for con
struction purposes or in subsequent operation of the boat. (d) A few
items of expenditures by one or other not evidenced by receipts and de
pendent upon memory.

vVith this data and the assistance of counsel for each, the parties en
deavored to find out how they stood. The negotiations extended over
a number of days. On November 4th they culminated, not in any full
receipting as one might reasonably expect, but by the execution of cer
tain documents from which a final settlement is inferred by one side
and denied by the other. These documents are:

(a) A bill of sale for Embry'S interest in the steamer Esperanza, the
agreed price paid by Sandford being there stated as $3,634.82. As by
article second of the agreement of September 5th Sandford was to pay
only four-fifths of the cost of a three-fourths interest, it is evident by
calculation that the gross original cost of the boat was found to be
$6,058.04 and not $7,500, as estimated September 5th. This agreement
as to the cost of the boat, as shown by the evidence, especially by that
of Mr. Harry L. Gordon, was reached by carefully going through the
accounts filed as exhibits in the record, and was definitely and finally
accepted by both parties.

(b) Under the agreement of partnership, Sandford should have paid
one-fourth of this cost of construction. He had paid very little, nearly
allthe bills being paid by Embry. The parties agreed, according to the
weight of evidence before the master, that Sandford owed Embry on
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this account $1,514.51 less $215 the amount paid by Sandford, being
$1,299.51.

(c) These agreements left open the question of what one owed the
other on account of moneys paid out on account of the operation of the
boat. The evidence shows that many items claimed by Embry to belong
to the construction account were objected to as not being properly a
part of that account. One of the largest of these items was for moneys
paid out for a stock of merchandise furnished the boat with which to
conduct a mercantile business on board the boat. McClymonds, as
agent for Embry, bought this stock for Embry's Mexican plantation,
but Sandford wanted the goods, and he turned the purchase over to the
boat and charged it up in his account as money paid out for the boat by
Embry. The major part of the claims of Embry against the partner
ship for moneys paid out on account of operating expenses was shown
by an account, itemized, which ran to Nichols & McClymonds, the rep
resentatives of Embry in the management of his affairs in Mexico,
and while many of these items were disputed and a few eliminated, yet
the evidence preponderates in favor of the contention that the items
finally admitted to the account for moneys paid out for operating ex
penses were so admitted by consent of Sandford. One-fourth of this
claim was $573.33, and it is in connection with this part of the accounts
between these people that the contention has been most strongly made
that the settlement of November 4th was not intended to be final.
This is in part supported by an agreement of that date in these words:

"In consideration of the allowance by J. H. Sandford in the settlement this
day made between said Sandford and Talton Embry, in accordance with the
agreements made on October 20, 1896, September 5, 1897, and October 19,
1897, of the sum of $573.33, being one-fourth of the expenses of operating the
boat La Esperanza, as shown by statements in possession of Mr. Embry, it is
hereby agreed to readjust said accounts when the said parties shall meet at
Coatzacoalcos, Mexico, and to correct any error that is found, by the one
paying to the other whatever amount, if any, that may have been improperly
paid or allowed in said settlement."

The weight of evidence leads us to conclude that this agreement to
"readjust said accounts" refers only to this claim of expenditures on
account of operating expenses. But assume that it extends to the cost
of construction as well, it is plain that the settlement as made must
stand until it is shown that error has crept into it, and the burden is
plainly upon the complainant to do this. But a settlement subject to

.correction is none the less a settlement, and the master's report that
there was such .a settlement is unimpeached by the provision for the
correction of errorS.

2. Under the terms of the agreement of November 4, 1897, it was
open to either side to show error in the settlement then made. The
master finds that the evidence did not show any specific error in the set
tlement which would justify a correction. The exceptions filed by the
complainant to this report do not point out any single item which was
omitted or excluded in this settlement: The exception is to the report
that the evidence did not justify any change in the settlements without
specifying any particular correction. In the cases styled the Columbus,
etc., Ry. Appeals, 109 Fed. 180, 219, 48 C: C. A. 275, 317, we said:
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"Exceptions to a master's report must point out specifically the errors upon
which the party relies. The object of such definiteness is to give the master
an opportunity to see wJ;1erein his report is subject to objection and to apprise
the opposite party of just what he has to meet."

This is an elementary rule of equity procedure. Otherwise the par
ties may compel the examination of the entire case again, although the
object of a reference to a master is to lighten the work of the trial
judge by narrowing any controversy to be brought up on exceptions
to such alleged errOrs as the objecting party specifically points out.
Sheffield, etc., Ry. Co. v. Gordon, 151 U. S. 285, 14 Sup. Ct. 343, 38
L. Ed. 164. Aside from the vagueness of the exceptions, there was a
more insuperable difficulty in going behind this report in the weight
to be attached to a master's finding of fact under a special reference
such as was made in this case. This reference was bv consent of the
parties, and directed the master to report his conclusio~s upon fact and
law to the court. A distinction is observed between a reference by the
court not by consent, and a reference with consent, when the master
is directed to report not only the evidence but also his conclusions upon
the evidence. When the reference is not by consent it is largely ad
visory to the chancellor, though it is said in Kimberly v. Arms, 129
U. S. 512, 524, 9 Sup. Ct. 355, 32 L. Ed. 764, that the practice is to
accept the report unless definite exceptions point out plain error. Med
sker v. Bonebrake, 108 U. S. 66, 72, 2 Sup. Ct. 351, 27 L. Ed. 654,
where the reference was by the court and not by consent, it was said:

"The findings of the master are prima facie correct. Only such matters of
the law and fact as are brought before the court by exceptions are to be con
sidered, and the burden of sustaining the exceptions is on the objecting
party."

See, also, Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31
L. Ed. 664, and Columbus R. Appeals, 109 Fed. 180, 219, 48 C. C. A.
275.

But in Kimberly v. Arms, cited above, and in the later case of Davis
v. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct. 237, 39 L. Ed. 289, the
reference was by consent. In the first mentioned case, where the opin
ion was by Justice Field, it was said:

"It is not within the general province of a master to pass upon all the
issues in an equity case, nor is it competent for the court to refer the entire
decision of a case to him without the consent of the parties. It cannot, of its
own motion, or upon the request of one party, abdicate its duty to deter:n:..lne
by its own judgment the controversy presented, and devolve that duty upon
any of its officers. But when parties consent to the reference of a case to a
master or other officer to hear and decide all the issues therein, and report his
findings, both of fact and of law, and such reference is entered as a rule of
the court, the master is clothed with very different powers from those
which he exercises upon ordinary references. without such consent; and his
determinations are not subject to be set aside and disregarded at the mere
discretion of the court. A reference by the consent of parties of an entire
case for the tlletermination of all its issues, though not strictly a submission
of the controversy to arbitration-a proceeding which is governed by special
rules-is a submission of the controversy to a tribunal of the parties' own
selection to he governed in Its conduct by the ordinary rules applicable to the
administration of justice in tribunals established by law. Its tlndings, like
those of an independent tribunal, are to be taken as presumptively correct,
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subject, Indeed, to be reviewed under the reservation contained in the consent
and order of the court, when there has been manifest error in the considera
tion given to the evidence, or in the application of the law, but not oUler
WIse.

And in Davis v. Schwartz it was said:
"As the case was referred by the court to a master to report, not the" evI

dence merely, but the facts of the case, llnd his conclusions of law thereon.
we think that his finding so far as it involves questions of fact is llttended by
a presumption of correetness simi lar to that in the case of a finding by a
referee, the special verdict of a jury, the findings of a Circuit Court in a case
tried by the court under Rev. St. § 649 [D. S. Compo S1. 1901, p. 525], or in
an admiralty cause appealed to this court. In neither of these cases is the
finding absolutely conclusive, as if there be no testimony to support it; but
so far as it depends upon conflicting testimony, or upon the credibility of wit
nesses, or so far as there is any testimony consistent with the finding, it must
be treated as unassailable."

An examination of the entire evidence submitted to the master satis
fies us that no error was committed in respect to the original cost
of the boat's construction. Vie are not so sure about the claim for
operating expenses, of which one-fourth was allowed Embry as a
claim against Sandford. There is no satisfactory explanation as to the
disposition made of the current receipts of the boat. Hunter has not
testified, nor have his books been exh:bited, nor their absence explained
with any clearness. McClymoncls testifies that he did not get these
receipts from Hunter. Sandford testifies that he did not. vVe confess
to a suspicion that some part of these receipts went to meet operating
expenses and in payment of merchandise bought for the mercantile
branch of the business, which has been credited as payments by Embry,
through McClymonds. But as Sandford was in charge of Hunter and
his books, the burden was on him to show this. His general state
ments in respect to the earnings of the boat and opinion about average
expense is not so convincing as to justify us in going behind the mas
ter's conclusion that no specific errors had been shown in the settle
ment, even if we would be justified in doing so in the absence of excep
tions placing a finger upon the specific things which had been wrongly
credited in that branch of the account to Embry or omitted in the charg
ing part thereof.

3. The claim that Sandford was excluded from the possession of the
boat by McClymonds, when he returned to Mexico with the purpose
of raising it, or that his care taker, Sullivan, had been discharged by
McClymonds, leaving the boat subject to plunder and deeper injury
by the elements, is not supported, and We see no reason for doubting
the correctness of the master's report upon these points.

4. The fact that the bilI of sale was not stamped has no merit in it.
The master reports that it was the duty of the party desiring to use or
prove a document executed in another country to himself affix the
necessary stamps is a question of fact, and there is no reason in the
record for disturbing the master's finding. But in any event Sandford
might have properly stamped the instrument and looked to Embry for
reimbursement. Certainly he had no justification in coming away on
the pretense that Embry had failed to put him in possession of the
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boat upon matters of this kind. The profound mistake of Sandford and
the prime cause of the total loss which seems to have resulted to him
is due largely to his long delay in reaching the sunken boat, and then
his abandonment of it upon an assumed inability to take possession
which had no solid foundation.

5. The claim that Embry prevented him from securing financial aid
from certain friends who had partially promised to join him in raising
and operating the boat is not based upon any ground, in law, sufficient
to make Embry liable for his disappointment.

6. The decree upon the defendant's cross-bill was for money bor
rowed from Embry on November 4, 1897, to enable him to raise the
boat and operate it. There was no error in that regard. The result
is that the decree of the Circuit Court must be affirmed.

BONNER v. TERRE HAU'l'E & 1. R. CO.

(Circuit Court of Appeals, Seventh Circuit. January 1, 1907.)

No. 1,278.

1. RAn~RoADs-CONSOLIDATION-INDIANA STATl:TE.
Burns' Ann. St. Ind. 1894, § 5257, which provides that "any railroad

company .. .. * shall have the power to intersect, join and unite its
railroad with any other railroad .. .. .. and such railroad comp~ll1ie,

are unauthorized to merge and consolidate the stock of the respective COIll
panies" under certain conditions. does not limit the right of cons'lida
tion to two companies, nor is it essential when more than two consolidate
that the line of each shall intersect the liue of every other.

2. SAME-RIGHTS OF STOCKHOLDER.
A stockholder in a railroad company which is authorized by the Jaw of

the state to consolidate with other companies, holds his stoek subied to
the right of the majority of t.he stockholders to exercise such power.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 41, Railroads, § 431.]
3. EQUITy-DISMISSAl, OF BILL.

'Where, after the filing of a hill by a stoekholcler against a railroad com
pany to enjoin it from entering into II consolidation with otller ('ouI
panies, a preliminary injunction was (jenied, Hud thereafter the consolida
tion was lawfUlly effected under t.he laws of the state, the bill cannot be
preserved for the granting of other relief, even if it states grounds there
for, unless other parties rendered neces~ary by the eOllso]idation are
brought in.

Appeal from the Circuit Court of the United States for t;le Dis-
trict of Indiana.

Thomas Thatcher and John T. Beasley, for appellant.
John G. Williams, for appellee.
Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit Jud.:?;es.

GROSSCUP, Circuit Judge. This appeal is from a decree dismiss
ing, for want of equity, the bill of appellant; the sole purFose of the
bill (the appellant being the owner of six hundred and six shares of
the capital stock of appelleel being to enjoin appellee from consolidat
ing with four other railroad companies.
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The bill shows that on the day following the filing of the bill, there
was to be held a regularly called meeting of the stockholders of appel
lee, to take action upon the proposed ccnsolidation; the stockholders
having been furnished a statement of the financial condition of the
respective companies to be consolidated, the proposed new issue of
stock and bonds, and the apportionment thereof to the stockholders of
the respective companies.

There is nothing in the bill showing fraud or unfairness in the pro
posed consolidation, unless it be in the following averments: That the
Pennsylvania Railroad Company owns more than seventy per cent.
of the sto::k of the appellee, as also a 'majority of the stock of the St.
L. V. & T. H. Co., a majority of the stock of the T. H. & L. Co. and
all of the stock of the L. & T. H. Co. and the 1. & V. Co.-these be
ing the other companies to the consolidation; that the directors of these
respective companies are officers and directors, and likewise interested,
in the Pennsylvania Company; that for three years last past, the stock
of appellee company had earned, over and above interest on mortgage
indebtedness and other charges, more than seventeen per cent. per
annum; that the amount of the stock in the consolidated company
offered, was based upon estimates only, and not upon demonstrated
earnings; and that "the stock so offered, in exchange for their present
stock, will have a far less value than the stock now held by them, and
the basis of such exchange will be inequitable to them." The bill also
avers that the proposed consolidation is unauthorized by the laws of
Indiana, and. is therefore ultra vires.

Upon the filing of the bill a restraining order was entered, and the
motion for a preliminary injunction set down for a day subsequent;
upon \vhich day, upon full hearing, the motion was overruled, and the
restraining order dissolved. Six months subsequently-nothing in
the meantime having been done-the appellee filed a plea to the bill
to the effect, that since the filing of the bill (during the intervening
six months) appellee had executed and delivered an agreement of con
solidation, whereby it became consolidated with the several companies
therein named, under the name and style of the Vandalia Railroad
Company, upon the terms, and in the manner set forth in the bill of
complainant; and this plea having been set down for argument, and ad
judged by the court to be good and sufficient, the appellant in open
court, declined to amend his bill, or file a supplemental bill; whereupon
the decree appealed from \vas entered.

Section one, of an act of the Indiana Legislature passed Feb. 23,
1xl};) (Burns' Ann. St. 1894, § ;"i2.57), reads as follows:

"Any railroad ('oIllJlHny heretofore organized under the general or special
l:m'~ of thi:>; Htatc shall lUlvc the ]lower to intersect, join and unite its railroad
with llll~',other I'll ilroad constructed or in progress of construction in this
;>;tate or in any adjoining- state at sueh point on the state line or at any other
Jloiut as may be Illutnall.v agreed upon by said eOlllpanies; and such railroad
companies are authorize(] to merge and consolidate the stock of the respective
('olllpanies, making olle joint stod{ ('ompally of the two railroads thus con
nected, upon such terlll;>; as lllay be by them mutually agreed upon in ac
cordance with the laws of the adjoining state with whose road or roads con
nections are thus formed: ProYided. th..f'ir charters authorize sucll railroads
to go to the state line or to such point of intersection."
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'The following map shows the physical relations of the consolidated
properties to each other:

It is stated in argument that the T. H. & L. road ends at Rockville,
thus not "intersecting" with appellee. But the bill avers that the roads
do intersect; and we must determine this case according to the aver
ments of the bill.

The principal contention of appellant is that the law contemplates
that the roads to be considered shall "intersect, join, and unite," where
as the L. & T. road, ending at Logansport, though intersecting with
the T. H. & L. road, did not "intersect, join, or unite" with the appel
lee road; and that the law authorized the consolidation of but two
roads-the consolidation here being of five. The first of these con
tentions is settled by what we ho'd as to the second, for if the consolida
tion of the five roads is authorized, the necessary "intersecting, join
ing, and uniting" of the roads consolidated is presented.
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To construe the statute in accordance with the contentiOti, that it
was limited to two roads, would be a verv narrow construction. It
might conform to the letter, but it certainly would not fit the spirit
of the statute. The statute was meant to express the permission of
the state of Indiana, that lines of railroad, separated in matter of opera
tion by reason of their having been separately incorporated, might be
consolidated. Confessedly the consolidation of all these rOlds could
have been brought about, literally in conformity with the statute, by
consolidating two of them at a time, and then consolidating the con
solidations-Bish et a1. v. Johnson et a1., 21 Ind. 299-and the eventual
result would have differed from the result actually obtained only in the
process followed. That tre legislature meant a strict adherence to this
process, cannot be believed; 1'oledo, etc., Railroad Co. v. Continental
Trust Co., US Fed. 497, 36 C. C. A. 155; nor that a consolidation should
fail merely because the process was not literally followed. The Leg
islature was looking to certain ends consonant with its declared publiC'
policy, not to the literal process through which those ends should be
attained. Besides, looked at in any large way, the process actually
followed is the one pointed out-reaches the same result in the same
way, except that what appellant must confess could be done in three
acts following each other a moment a:Jart, is done simultaneously. And
through the fifty-three years that this statute has been in force, it has
been employed, without criticism, to effect the conso:idation of two or
more roads at the same time.

Some contention is made, that though a consolidation be permitted
by the state, so far as the stlte's public policy goes, it is not authorized
by the state, as against the rights of individual stockholders, in the ab
sence of an express provision of statute to that effect. Such, how
ever, is not the law. The appellant having acquired his stock at a
time when the law of the state of Indiana conferred upon the com
pany the power to make the consolidltion, appellant's stock has been
held by him at all times subject to the right of the majority to exercise
that power. Nugent v. SUDervis-;rs, 19 \Vall. 211, 22 L. Ed. 83;
Hanna v. Cincinnati & Ft. \\Fayne R. R. Co., 20 Ind. 30; Bish v. John-
son, 21 Ind. 299. .

The consolidation, both as to the state and as to appellant, then,
being lawful, and there being no injuncti:,n against it at the time it took
place, the question arises, \Vas the Circuit Court in error in dismissing
appellant's bill upon the bill and plea? Can the app,Jlant, upon the
averments that the consolidation was brought about by stockholders
having a pecuniary interest therein, and that the consolidation was
against his interest, preserve his bi'l br such relief, other than in
junctive,-the sole purpose of the b'll being for an injunction-as a
court of equity might extend? \Vithout passing upon the question
whether appellant states facts entitling him to any relief at all, it is
sufficient to say, that the consoliJation having lawfully ta\en place,
the injunctive relief is, as to him, obsolete; and the other relief could
be granted only upon bringing into the suit the other parties to the
consolidation; for, the consolidation being lawful, but for the rela
tion of the parties to each other, the fact of that relation, and its
effect, cannot be determined in their absence. A thing lawfully done,
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so far as the state is concerned cannot be undone-a transaction law
fully consummated cannot be torn up and set at naug-ht-ior reasons
inter parties, unless all the plrtics to the transaction, including the
ether railroads, as well as the stockholders of appellee, who have an
interest in the transaction, have been given an opportunity to be heard;
and the appellant having refused to take this course, and the ccmpleted
consolidation having made his prayer for injl1ncf01 a;one obsolete,
the Circuit Court was not in error in dismissing the bill.

Affirmed.

VAN DEUSE~ v. UNITED STA'l'ES.

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.)

No. 1,302.

1. POST OFFICE-USE OF MAILS TO DEFRAUD-ELEMENTS OF OFFENSE.
A scheme by the owner of a saloon, to be effected by opening correspond

ence through the mails, to induce different persons to each purchase a
half interest in his saloon as a partner, and to pay largely more than it
was worth, by misrepresenting its value and the amount of its profits,
and to thus obtain their money without their receiving any equivalent
therefor, held a scheme to defraud, within the meaning of Bev. St. §
5480 [U. S. Compo St. 1001, p. 3G9G], and to be sufficiently charged in an
indictment thereunder.

2. CRIMINAL LAW-'fRIAL-:\IOTION TO STRIKE OUT 'l'ESTIMONY.

The action of the court in a criminal trial, in allowing to remain in the
record a remark of a witness, the greater part of whose testimony was
exe!uded, such remark, not being responsive to any question, and not
having been calIed to the court's attention except by a general motion, at
its close, to strike ont all of the testimony of the witness, is not ground for
reversal, especially where it fairly appears that the remark was over
looked by all parties, and was not prejUdicial to defendant.

In Error to the District Court of the United States for the Eastern
Division of the Northern District of Illinois.

Plaintiff in error was convicted in the court below of violation of section
5480, Bevised Statutes of the United States lU. S. Compo 81. 1901, p. 3GOu]
and sentenced to imprisonment in the penitentiary for the term of two years,
together with a fine of two hundred dollars.

The errors principally relied on are, that none of the counts in the indict
ment sulficiently charge a scheme to defraud, in violation of the section
named; that the evidence submitted was wholly insutticient to show a
violation of the section named; that there was a fatal varianc'e between the
allegations of the indictment and the proof on the trial; and that the court
erred in admitting into evidence certain proof-the chief error in that respect
being that testimony was admitted showing that plaintiff in error's saloon li
cense had been revolwd by order of the mayor.

The averment in the indictment of the scheme to defraud is in the follOWing
language:

One Lloyd K. Jalm, then resident at Chicago aforesaid, one James B. Mc
Dermott, then resident at Chicago aforesaid, and one Kathryn G. McDermott,
then resident at Cbicago aforesaid, and a class of persons then resident within
the said United States not capable of being resolved into individuals, and
not capable, by reason of a want of information OIl the vart of the said grand
jurors, of being all named in this indktment, that is to say, such of the per
sons, being desirous of engaging in the saloon business in the said City of
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Chicago,and of entering into a partnership to engage in such business In the
said City, as should make answer to certain advertisements by him, the $aid
E'l'ank Van Deusen inserted and caused to be inserted in divers newspapers and
public prints published in the said City of Chicago, to the effect following,
that is to say:

"Saloon Partner Wanted-Old Established place, near city hall; honest man;
each draw $125 month; smaH amount. Address D. 144, Daily News,"

Which said scheme and artifice was a scheme and artifice which then and
there had been devised by the said Frank Van Deusen to defraud the said per
sons so intended to be defrauded as aforesaid by inducing those persons re
spectively to purchase of him, the said Frank Van Deusen a one-half interest in
a saloon business which he, the said Frank Van Deusen, was then conducting
and carrying on in the said City of Chicago, and to pay to him, the said }j'rank
Van Deusen, large sums of money for the said one-half interest, and to enter
into partnership with him, the said Frank Van Deusen, in the said saloon
business, under the pretense on the part of him, the said Frank Van Deusen,
that the ',said business was then and there paying large net profits, to wit,
profits amounting to from two hundred and Fifty dollars to Three hundred
doHars per month and that the said persons respectively who should so pur
chase the said one-half interest in the said business and should so pay the
Baid large sums of money to him, the said Frank Van Deusen, for the same
would receive one-half of the net profits of the said business; and it was a
part of the said scheme and artifice to sell the same one-half interest in the
said business to several different persons at the same time, that is to say. to
sell the said one-half interest in the said husiness to different· ones of the
said persons so as aforesaid intended to be defrauded when the same already
had been sold by him, the said Frank Van Deusen, to one or more others (as the
case might be) of the said persons so inten<lpd to be defrauded and when he
did not own the same. And the grand jurors further charge that at the
time of the devising, and at the time of the pxecutill,!!:, of the said scheme and
artificp, the said business was not paying large lIet profits. and was not paying npt
profits amounting to from two hundred and fifty doHaI'S to three hundred
doHars per month, or any such sum, and was paying little or no net profits, as
he, the said Frank Van Deusen, then and there well knew, and the said }j~rank

Van Deusen then and there intended thnt the said several persons who shoulcl
pay their moneys for a one-half interesf in the said business should not receive
respectively. and that none of them should receive, one-half of the net profits
in the said business, (if there should be any net profits in the said business,)
and then intended that the said persons respectively should receive little or
none of the net profits of the said business, (if there were any) and then in
tended that the said persons respectively should receive none of the net protits
of the said business (if there "vere any) which he could prevent them from
receiving; nnd the said E'rank Van Deusen did merely intend by this mpans
to obtain possession of such moneys as should be paid to him, the said I<'rank
Van Deusen, by the said person so intended to be defraUded, for purchasing
a one-half interest in the said saloon business, and the same moneys to con
vert to the own use of him, the said Frank Van Deusen, without rendering
any thing or service of value to the said persons therefor, and thereby to de
fraud those persons of the same; which said scheme and artifice to defraUd, he,
the said ]'rank Van Deusen, when so devising the snmp, and when executing
the saIlle ali! hereinafter in this court mentioned. intended to effect, and which
said scheme and artifice was a scheme and artifice to be effect, by opening
correspondence and communication, by means of the Post Office Establishment
of the said United States, with the several persons so intended to be defraud
,ed, and by inciting those persons to open communications with him, the said
}j'rank Van Deusen, by means of the Post Office I~stablishlIlent of the said
United States.

The further facts are stated in the opinion.

Samuel H. Trude, for plaintiff in error.
Robert W. Childs, for defendant in error.
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.
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GROSSCUP, Circuit Judge (after stating the facts).
vVe are of the opinion that the scheme averred in the indictment

is within the scheme and artifices contemplated by section· 5480; that
the scheme is sufficiently pleaded; and that it is sustained by the proof.
An elaboration of that conclusion is unnecessary. The case in this re
spect is fully sustained by the following decisions. U. S. v. Bernard
(C. C.) 84 Fed. 634; Stokes v. U. S., 157 U. S. 187, 15 Sup. Ct. 617,
39 L. Ed. 667; U. S. v. Hess, 12,1 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed.
516; Durland v. U. S., 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 70fJ;
U. S. v. Loring (D. C.) 91 Fed. 881; and this disposes of all the errors
principally relied upon, except the one relating to the admission of evi
dence of the revocation by the mayor of plaintiff in error's license.

The testimony on which that assignment of error is predicated is
as follows:

Edward L. Foreign, called as a witness on behalf of the prosecution, testi
fied as follows: Alu a jJoliee officer. I understand the saloon at 155 'Vash
ington Street is still running; I undcrstall(1 a Jllan by the name of Davis is the
proprietor. I do not know of my own knowledge. I cannot state whethe1'
~lr. Van Dilsen is in business there at Iu·esent. I think not. I lIlet ~lr. Yall
Dmen at 155 'Vashington Street on March 10th. 1 asked him if he was ~lr.

Van Dusen and he said yes sir. I told hilll I would like to see his liceuse. He
brought me over to the bar and showed me the licellse, and I took the number
and the name "I!'rank Van Dusen." vVhich appeared to be on tile liecnse and
be asked me if I was taking the numbers of licenses all around. aud I told him
no, only that place. And be asked me the reason and I told him he had not
conducted a proper place of business there.

:Mr. Foos: I move that be stricken out.
Tile Court: How is that material?
Mr. Childs: I want to show by tllis witness that the license had been re

voked.
Tile Court: That is stricken out. If you want to show tilat it was l'e-

voked, show it.
Mr. Cllilds: Show he is not in business now.
Mr. Foos: 'Ve do not contend he is in business. your I1onor.
The Court: Q Wbat .do you know about that? .
A "'hy I was sent there to investigate by the chief of police and ::\Ir, --

and myself got three affidavits, and he recommended revocation of the lieellse
to Mayor Dunne who revoked it.

Mr. Foos: I do not see any materiality in that, your Honor.
The Witness: Here is a revocation.
The Court: That is the best evidence,
Mr. Childs: I offer this revocation of license in evidence signed by E. H.

Dunne, mayor.
The 'Vitness: That is the original and one copy was giYell to ::\II'. Vall

Duscn.
:Mr. Childs: Q Is this the original revocation?
A Yes, sir, and the endorsemcnt is on the back by the police officer.
Mr. Childs: I offer this revocation in evidenee.
Mr. Foos: I do not see where that is material your Honor, in any way,

shapc or form of examination, except to excite the prejudice of tbe jury.
The Court: How is it material'!
Mr. Childs: Why to show that he was carrying on this business and that

his license was revoked.
The Court: Wbat is the date of the revocation?
A March 14th, 1906.
Mr. Foos: Wbat does that amount to?
The Court: Was he advertising for partners after that?
1\11'. Childs: Not after that, but this was shortly after :\11'. McDermott

went into the business with him which was the 12th of February.
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The Court: I do not believe it is material; objections sustained.
Mr. Foos: I move that the testimony of the witness be stricken out.
The Court: Motion overruled. Exception by t~e defendant.

It will be noted that early in the colloquy, when counsel for plaintiff
in error asked the court to strike out the testimony of the witness re
lating to witness' taking the number of plaintiff in error's license, and
the reason for taking such number, that plaintiff in error had not con
ducted a proper place of business, the same was stricken out; and, also,
that on plaintiff in error's objection to the fact of revocation going in
as evidence, such fact was excluded. Now the court ought to have ex
cluded as well, the further remark of the witness (a remark not called
for however, by any question put) that he was sent there by the Chief
of Police to investigate, that he recommended the revocation of the
license, and that it was revoked-a failure on the part of the court that
would have constituted error, had the attention of the court been spe
cifically called to its presence in the record, and a motion to strike out
been made.

But the attention of the court was not specifically called to this
portion of the witness' testimony. The motion to strike out was to
strike out the whole of the witness' testimony. Presumably, had this
remark of the witness-a remark as already stated wholly irresponsive
to any inquiry put-been called to the attention of the court, as some
thing still standing in the record, a motion to strike it out would have
prevailed; for the court's mind on that subject had already been twice
indicated. Nor can we infer that this testimony was referred to subse
quently during the course of the trial; for in that case the court doubt
less would have stricken it out, as the other statements were stricken
out. So that, these being the circumstances, the matter now objected to
appears to have been one of those occurrences, that in a trial of consid
erable length are lost sight of, and exert no final effect upon the verdict
-matters raked out of the record only under the closer inspection
that preparations for a court of review brings on.

Now when a writ of error is predicated upon matter appearing in the
record like this, the party who brings the writ must show that he has
been reasonably specific in calling it to the attention of the trial court.
He cannot be permitted to bring such matters to the surface for the first
time in the court of review. That would be unfair, both to the court
that tried the case, and to the general administration of criminal justice.

Judgment is affirmed.

PEDEN IRON & STEEL CO. v. OCE.<\N ACCIDENT & GUARANTEE
CORPORATION, Limited.

(Circuit Court of Appeals, Fifth Circuit. March 5, 1907.)

1'\0.1,559.

INSURANCE-CREDIT INSURANOE-POLICY-(JoNSTRUCTION.
A credit insurance policy provided that the gross aggregate of insol

vent accounts coming within the provisions of the agreement to be taken
into the calculation of losses nnder the contract was limited to $5,000, but
that no account against anyone debtor should be covered for more than
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$3,000, and only 75 per cent. of the amount so covered on such accounts
should be included in the calculation of losses under the contract. Held,
that such clause was ambiguous, and, being construed in favor of the insur
ed, meant that the liability of the guarantor was $5,000, and that the 75
per cent. provision applied only to the accounts of individual debtors which
were limited to $3,000.

Shelby, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the Southern
District of Texas.

This is an action at law by the Peden Iron & Steel Company to recover
indemnity under a poliey of credit in~llran('e issued to it by the defendant, the
Ocean Accident & Guarantee Corporation, Limited, bearing date June 28, 1904.
The answer was by general demurrer and general denial. The trial judge
gave a peremptory diredion to the jury, under which plaintiff's recovery was
limited to $567.15, with interest. The plaintiff sued out writ of error.

The policy of insurance provided:
"In consideration of a guarantee fee of seven hundred and fifty dollars,

receipt of which is hereby acknowledged, The Ocean Accident & Guarantee
Corporation, Ltd., of London, England (hereinafter called the Corporation),
guarantees as herein provided Peden Iron & Steel Co., of Houston, Texas
(hereinafter called the Guaranteed), against aetual loss to an amount not ex
ceeding ten thousand dollars on such covered accounts as may be proved un
der the terms, conditions and limitations of this contract, which the Guaran
teed may lose on bona fide sales, shipments and deliveries of merchandIse
(not including merchandise consigned for sale), made in the usual course of
the Guaranteed's business of wholesale hardware and supplies, between the
2Mh day of June, 1904, and the 24th day of June, 1905, both days inclusive, in
excess of an initial or own loss to be borne by the Guaranteed, being % of
one per cent., but in no event to be less than $3,500 on the gross aggregate
amount of all the Guaranteed's sales and shipments during that period in the
L"nited States of America, and in the Dominion of Canada; the saUl losses
to qave arisen from the insolvency of debtors occurring between the 25th
day of June, 1904, and the 24th day of .Tune, 1005. both days incluRive, of
which insolvency notice shall have been sent to and on form supplied by the
Corporation within fifteen days after knowledge of such insolvency shall have
been acquired by the Guaranteed."

The amount of loss to be claimed was limited to:
"'rhe accounts of debtors having the said required ratings shall be covered

to an amount not exceeding 40, per cent. of their lowest capital rating, but no
account against anyone debtor shall be covered for more than $5,000. These
limits shall apply to the amount which the debtor owes the Guaranteed at the
time of the insolvency.

"Debtors ::\Tot Mentioned in the Agency Book: The accounts of debtor8
wb08e nan1e8 are not mentioned in the designated book of the above specified
Mercantile Agency sball also be covered if the debtor is given ratings as above
required in tbe latest report issued by said agency within three months be
fore shipment; or, if no report has been issued within three months before
Rhipment then in the latest report issued by said agency, within three months
after shipment: in that event tbe ratin,gs in said report shall apply with the
8ame effect as if they were printed in said agency book. Sale8 and shipments
made after such debtor's name appears in the said Mercantile Agency Book
shall he governed by the ratings given him in said hoole"

The policy further provided as a method of adjustment, in its lines 53 to
67. both inclusive, as follows:

"l~rom insolvent accounts coming within the terms and conditions of thi>:
contrnct, which are 8ettled at the time of adjustnwnt, there shall be deducted
in "'hole or pro rata, as the accounts are covered in whole or in part, all
amounts received or made secure, whether as payments. diVidends. gONls re
turned or replevined. amountR realized or to be realized on securities or
guarantees. or otherwise. From insolvent accounts coming within the terms
and conditions of this contract, which are wholly or partly unsettled at the

151 F ..-63
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time. of adjustment, there shall be deducted in whole or pro rata as the ac
counts are covered in whole or in part, all amounts actually received or made
seCure as aforesaid, together with a percentage to be agreed upon between the
Guaranteed and the Corporation for amounts yet to be realized on such ac
counts; but if no agreement mutually satisfactory should be arrived at as
to such amounts to be realized. the Corporation shall allow the unpaid part
of such accounts so far as c,wered. and shall then be entitled to an as.sign
Illent thereof, together with all securities and guarantees held. by the Guaran
teed in such proportion as the amount covered on each account bears to the
whole account.

"From the net loss thus ascertained is to be deducted the initial or own loss
to be borne by the Guaranteed, and the remainrler. if any, not exceerling the
limit of guarantee, is to be the amount due the Guaranteed under this con
tract. In the event of the accounts transferrerl by the Guaranteerl as above.
netting in the aggregate an amount exceeding the sum paid to the Guaranteell
under this contract, the Corporation shall refund the said net excess to the
Guaranteed."

At the inception of the policy, and before its delivery, a memoranrlum agree
ment was indorsed thereon, by which it was, among other things, provided:

"That sales, shipments and deliveries to debtors, no part of whose accounts
are otherwise covered under this contract, but who have ratings which do not
conform to the ratings for both capital and credit, given in the schedule print
ed in the body of this contract, or who are raterl 'blank' as to capital or credit
or both, in the book of the within specified :Mercantile Agency issued last
prior to shipment; such book to be considered as having been issned on the
first day of the month in which it is issned; also sales, shipments and de
liveries made to parties whose names do not appear in tbe books of the with
in specified Mercantile Agency, lmt \vhere reports of such Mercantile Agency
show that these parties have bern actively engagerl in mercantile pursnits at
the time of shipments; also sales, shipments and deliveries made to oil well
contractors, where no reports are obtainable. but where evidence exists that
they are bona fide oil well contractors. shall be taken into the calculations
of this contract. The gross aggregate of insolvent accounts coming within the
provisions of this agTcement to be taken into the calculation of losses under
this contract, io: limited to five thousand dollars ($5,000.00), but no account
against:mv one such debtor shall be covered for more than three thousand
dollars ($3,000.00), and only seventy-five per cent. (75%) .of the amounts I'lO
covered on said acconnts shall be inclnded in the calculation of loslo'es under
this contract. These limits shall apply to the amonnt which the debtor owes
to the Guaranteed at the date of insolvency. 'fhe net amount of losses on
such debtors, thus ascertained, shall be added to the losses covered by the
terms and conditions in the body of this contract, and shall be adjusted. in ac
cordance with the provisions in lines 53 to 67 of said contract. All othcr terms
and conditions of the contract to remain in force."

On the trial it was admitted by written agreement:
"First: That the policy hereto attached was duly executed by the Ocean

Accident & Guarantee Corporation, Ltd., and that the Peden Iron & Steel
Company paid the premium thereon, and that the policy was in force at the
time and for the term stated in its face as between the parties.

"Second: That no settlement has been made between the parties under the
policy.

"Third; That one-third of one per cent. on the sale of Peden Iron & Steel
Company for the period of the policy was in force amounts to $3,821.10, which
is the amount designated in the policy as 'an initial or own loss to be borne
by the Guaranteed.'

"Fourth : That within the class of accounts denominated 'rated a(}~ounts'

in the policy the Peden Iron & Steel Company sustained a total loss during
the period covered by the policy of $638.25 arising from insolvency of debtors,
of which notice was duly given and received as required by the policy.

"Fifth: That in the class of acconnts denominated 'unrated' and describ
ed in the rider attached to tbe policy, the Peden Iron & Steel Company sus
tained. a total loss during the period covered. by t1111 rider of $10,278.32 arising
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from Insolvency of debtors, of which notice was duly given and received, and
which losses apply to the amounts owing by the debtors to insured at the dates
of Insolvency and cover no loss against anyone debtor for more tllan $3,000.

"Sixth: The right of arbitration granted In the contract to eacll party is
expressly waived.

"Seventh: That a statement duly prelJared and sworn to, of Insured's claim
for excess loss under said contract was regularly received on, to-wit: the
_.-.- day oj' ---, 1905, as required by said policy, being more than sixty
days prior hereto."

It was orally admitted on the trial:
"That the loss of $638.25 arising from rated accounts mentioned in the

body of said polley came within the forty per cent. requirement in said polley
in respect to lowest capital rating, and that the losses of $Ci38.25 under the
body of said policy and of $10,278.32 under the rider thereof were not snbject
to deduction under provisions of said policy relating to adjustments, for any
amounts received or made secure as provided therein, but this admission has
no appllcatlon to the question of deduction vel non of the Initial or own loss."

On the trial various exceptions were taken to the rulings of the court, and
on them are based the following assignments of error:

1. "The Circuit Court, being the United States court for the Southern
District of Texas, erred In refusing to admit In evidence, as an aid in con
strUing the rider in question, under the objections of the defendant, the pro
posed testimony of the witness G. C. Gaines, to the effect, In substance:

"That there were preliminary verbal negotiations leading up to the insur
ance contract in question, in whicll the defendant was represented by J. H.
Winkler, who was its authorized agent In that behalf, and at which witneSs,
being an agent of the plaintiff, was present and participated; that the pur
pose on the part of the plaintiff In making the contract evidenced by the rider,
as then told to defendant's agent, was that plaintiff, being about to make large
sales, shipments, and deliveries to 011 well contractors, who had no commercial
rating, desired Indemnity against losses from bad accounts with these cus
tomeI's; that In these preliminary negotiations it was mutually stated and
understood that of the total indemnity of $10,000 one-half hereof, to wit, $5,
000, was to extend to and to be the maximum net Indemnity to plaintiff aris
ing from the class of accounts mentioned In said rider; tilat the talk and nego
tiations was, not that the three-fourtlls sliouJd apply to the $5,000 limit, but
to the accounts themselves, which, if more than $5,000, should be reduced to .
that sum; that in the preliminary negotiations not a word was said or intimat
ed that the Initial or own loss mentioned in the body of the policy should in
any event be deducted from such loss as might be sustained under the rider."

2. "The said Circuit Court erred, over the exception of plaintitl'. in peremp'
torily directing the jury to return a verdict in favor of the plaintiff for the
sum only of $567.15, with Interest thereon at 6 per cent. per annum from
January I, 1906."

3. "The said Circuit Court erred in denying the plaintiff's prayer· for a
direction to the jury to return a verdict in favor of the plaintifl' for the fuJI
sum oj' $5,000, with interest thereon at 6 per cent. per annum from the com·
mencement of this suit."

4. "The said Circuit Court erred in denying plaintiff's prayer, separately
and alternatively made, for a direction to the jmy to return a verdict in favor
of the plaintiff for the sum of $4,525.89, with 6 per cent. per anllum Interest
thereon from the commencement of this suit."

5. "The said Circuit Court erred in denying plaintiff's prayer, separately
and further alternatively made, for a direction to the jury to return a ver
dict in favor of the plaintiff for the sum of $1,817.15, with 6 per cent. per
annum interest thereon from the commencement of t1lis suit."

Presley K. Ewing and H. F. Ring, for plaintiff in error.
Frank Andrews, for defendant in error.

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.
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PARDEE, Circuit Judge (after stating the facts). The substantial
controversy in this case is whether the insurance company's liability on
unrated accounts is limited to $5,000 or to $3,750; in other words,
whether the provision, "only 75 per cent. of the amount so covered
on said accounts shall be included in the calculation of losses under this
contract," applies to the accounts of individual debtors which are re
spectively limited to $3,000, or to the sum of $5,000, which is fixed. as
the limitation of the gross aggregate of insolvent accounts to be taken
into the calculation of losses under the contract.

The agreement reads as follows:
"The gross aggregate of Insolvent accounts coming withIn the provisions ot

this agreement, to be taken into the calculation of losses under this contract,
Is limited to $5.000. but no account against anyone such debtor shall be
covered for more than $3.000, and only 75 per cent. of the amount so covered
on said accounts shall be Includeu In the calculation of losses under this
contract."

The plaintiff in error contends with great force that the above is am
biguous, and that he was entitled to show on the trial by parol evidence
the verbal negotiations leading up to the contract, not to vary or reform
the same, but to show the meaning and intention of the parties in rela
tion to the alleged ambiguous provision. The contention on the other
side is that the contract is perfectly plain and unambiguous, and needs
only a careful reading to arrive at its true meaning. It may be remark
ed here for what it is worth that the contract is not so plain and unam
biguous that any two of the judges of this court agree upon its precise
meaning and application, and that, too, after several careful readings of
the same.

The provision in question constitutes one sentence, and, if it is para
phrased, will read thus:

No account against anyone such debtor shall be covered for more
than $3,000, and only 75 per cent. of the amount so covered on said ac
counts shall be included in the calculation of losses under this contract,
and the gross aggregate of insolvent accounts coming within the pro
visions of this agreement to be taken into the calculation of losses under
this contract is limited to $5,000.

Written thus, there can be little difficulty in concluding that the 75
per ce'nt. limitation applies to the individual debtors' accounts.

Again: The gross aggregate of insolvent accounts coming within the
provisions of this agreement, to be taken into the calculation of losses
under ~hiscontract, is limited to $5,000, and only 75 per cent. of the
amount so covered on said accounts shall be included in the calculation
of losses under this contract; but no account against anyone such debt
or shall be covered for more than $3,000.

As thus written, the construction might well be that the maximum
liability of the guarantor on unrated accounts would be 75 per cent. of
$5,000, to wit, $3,750.

If we analyze the sentence, we find contained therein the following
provisions, and in this order, to wit: (1) The gross aggregate of insol
vent accounts coming within the provisions of this agreement to be tak
en into the calculation of losses under this contract is limited to $5,000.
(2) No account against anyone debtor shall be covered for more than
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$3,000. (3) Only 75 per cent. of the amount so covered on said ac
counts shall be included in the calculation of losses under this contract.

Stated in this way, it seems clear that the 75 per cent. applies to the
amounts described as "covered"; that is, to the individual debtors' ac
counts. In this connection it may be noticed that the only debts, ac
counts, or amounts spoken of as "covered" in the entire memorandum
or rider are the accounts of individual debtors, "which shall not be cov
ered fOf more than $3,000," and the words immediately following "so
covered" may well be taken as referring to such individual debtors' ac
counts.

If it was intended by the parties that the maximum liability of the
guarantor on unrated accounts was to be $3,750, why was not plain
language to that effect used in the contract, instead of the involved
propositions from which it is attempted to adduce such result? Enough
has been said to show that the meaning of the sentence in question is
not plain but is ambiguous and doubtful, and we find nothing in the
main body of the policy nor in the memorandum or rider attached to
relieve the ambiguity. The insured might well have understood on
reading the said sentence that under the rider he was insured for $5,000
on unrated accounts.

The learned counsel for the plaintiff in error contends that it is thor
oughly settled that these credit guarantors are insurance companies
subject to the rules of law which pertain to the latter; and, the lan
guage of the policy being their language, it must be construed most
strongly against them, so that in any case of doubt arising from ambi
guity in words or expression the doubt must be resolved in favor of the
insured. And he cites, in support, American Credit Indemnity Co.
v. Adams' Woolen Mills, 92 Fed. 581, 584, 34 C. C. A. 161; Mercan
tile Credit Guarantee Company v. Wood, 68 Fed. 529, 533, 15 C. C. A.
563; Goddard v. Insurance Co., 67 Tex. 69, 71, 1 S. W. 906, 60 Am.
Rep. 1; People v. Mercantile Credit Guarantee Co., 60 N. E. 24, 26,
166 N. Y. 416; Brown v. Palatine Ins. Co., 89 Tex. 695, 36 S. W. 1060 ;
American Credit Indemnity Co. v. Wood, 73 Fed. 81, 19 C. C. A. 264
(note). The learned counsel for the defendant in error frankly admit
that where an insurance contract, ambiguous and not plain in its terms
and conditions, is capable of two constructions, the construction most
favorable to the insured will be adopted. This admission relieves us
from the necessity of discussing the question, and leaves us free to
hold, as we do, that under the proper construction of the provision in
the rider above mentioned the maximum liability of the guarantor is
$5,000. And this holding renders it unnecessary to pass upon the first
and second assignments of error relating to the rejection of evidence.

Plaintiff in error further contends that the provision in the rider, to
wit, "the net amount of loss on such debtors thus ascertained shall be
added to the losses covered by the terms and conditions in the body of
this contract, and shall be adjusted in accordance with the provisions in
lines 5;3 to 67 of said contract," should be construed as though the
words "as far as practicable" were written therein, and that according
ly, as there was no loss on rated accounts equal to the initial loss provid
ed for in the contract, the said initial loss is irrelevant and immaterial
and so far inapplicable, and not to be taken into consideration in deter~
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mining the loss on unrated accounts; and therefore, as the loss on un
rated accounts exceeded the amount of the guarantor's liability thereon,
the plaintiff in error is entitled to a judgment for the full amount of
the limit. If this contention cannot be maintained, the plaintiff in error
further contends that the proper adjustment under the contract would
be to deduct the initial loss from the combined loss on rated accounts
under the policy and on unrated accounts under the rider, which would
leave $4,525.89 as the proper amount for plaintiff in error to recover.
Neither of these contentions is well founded. ·With the exception of
the involved sentence in the rider (the matter heretofore discussed), the
policy and rider attached are plain and unambiguous. In fact, there is
only one policy in the case. Under that, as we construe it, the liability
of the guarantor to the insured is limited to $10,000 on both rated and
tlnrated accounts, the liability on unrated accounts not to exceed $5,000.
The initial loss of one-third of one per cent. on the whole business of
the insured is to be deducted from the net loss on insolvent accounts
coming within the terms of the agreement before any liability of the
company can attach. The method of adjustment is specially provided
for in the lines 53 to 67 of the contract, and it is adopted and made ap
plicable by the last provision in the rider. Under the agreed facts,
there was a loss on rated accounts of $638.25, and on unrated accounts,
as we construe the contract, of $5,000, both to be taken into the adjust·
ment. These losses aggregate $5,638.25, which wp hold to be the net
loss under the policy and ascertained in accordance with the terms
thereof. The contract provides that from the net loss thus ascertained,
is to be deducted the initial orbwn loss to be borne by the insured, and:;
the remainder, if any, not exceeding the limit of guarantee, is to be th~:

amount due the insured. Applying this plain provision, we deduct front'
the net loss $5,638.25, the initial loss, one-third of 1 per cent., agree(~

to be $3,821.10, leaving a balance of $1,817.15; and this is the amount
for which the plaintiff below is entitled to judgment.

The judgment of the Circuit Court is reversed, and the cause is re
manded with instructions to grant a new trial.

SHELBY, Circuit Judge, dissenting.

MEAD v. CHESBROUGH BLDG. CO.

(Circuit Court of Appeals, Second Circuit. January 31, 1907.)

No. 130.

1. WRIT OF ERROR-REVIEw-EFFECT OF REQUEST BY BOTH PARTIES FOR DIREC
TION OF VERDICT.

Where both parties to an action at law request the direction of a ver
dict, the finding of the court in favor of one party is conclusive as. to the
facts, unless unsupported by an;y evidence.

[Ed. Note.-lfor cases in point, see Cent. Dig, vol. 3, Appeal and Errol',
§ 4024.]
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2. COURTS-UNITED STATES COURTS-PROCEDURE.
In an action of ejectment in a federal court, the legal title alone is in

volved, and it is immaterial whether the one party or the other has the
best lWuitable title.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 13, Courts, § 913;
vol. 17, Ejectment, §§ 17, 56.]

3. EJECTMENT-}<'RAl:D-COGNIZANCE AT LAW.
Conveyances which were fraudulent in fact are void ab initio, ." od

their invalidity may be determined in an action of ejectment, but a con
veyance cannot be avoided in such action on the ground of a breach of
trust or other ground which would render it fraudulent only in equity.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 17, Ejectment, §§ 56,
107, 109.]

4. TRUSTS-TITLE ACQUIRED BY TRUSTEE.
A purchase by a trustee of trust property for his own benefit is not ab

solutely void, but the purchaser acquires the legal title, and, while it may
be voidable in equity, it cannot be attacked in an action of ejectment.

[Ed. Note.-For cases in point, see Cent. Dig. Vol. 47, Trusts, § 258.]
5. VENDOR AND PURCHASER-RIGHTS OF PURCHASER-PURCHASER I'ROM BONA

FIDE PURCHASER.
A purchaser of real estate for value, although with notice of facts af

fecting the validity of the title, is protectel1 by his grantors' want of no
tice.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 48, Vendor and Pur
chaser § 580.]

6. TRUSTS-FoRECLOSURE SALE-EVIDENCE TO IMPEACH FOR Fr.AT;D.
A testator, leaving a son and daughter, devised one moiety of his real

estate to the son in trust for the daughter during her life, with remainder
to her heirs, and the other moiety to the daugher's Il1lsbnnd in trust for
the son during his life, with remainder to his heirs, with power to each
trustee to mortgage any of the property so far ns necessary to provide
means to payoff any existing mortgage. Both son and d:mghter had
children who 'vere infants. Certain of the property, consisting of lots in
New York City, was mortgaged nt the time of the testator's deflth, and
the mortgages were shortly afterward foreclosed, and the prolJerty pur
('hased by or for one or the other of the life tenants for sums aggregating
somewhat less than the amount of the mortgages. The infant remainder
men were made parties to the suits and were represcntell by guardians
ad litem. The sales were regularly made at auetion by an officer of the
court. and the property sold to the highest bidder. 'l'he s(~veral lots were
at once mortgaged by the purchasers to secnre their personal bonds for
as mueh as, or more than, the prior mortgages thereon, and one lot was
sold three years later for double the price for which it was bought at
the sale. In an action of ejeetment brought by one of the r€maind('rmen
lI,!!ainst a subse(]uent pnrchaser 40 ye-ars after such sales. and after thl~

death of the trustees. there was no evidence to show the aetunl value of
the lots at the tinH' of the sales, or whetlwr there was any other property
of the estate. or wh(,ther tile trustees could have borrowed the money to
pny the mortgages. or of any fraud or conspiraey between them except by
inference from such facts. Held. that in view of the presumption of g00d
faith to which they were entitled. and of the rule that fraud will not be
presumed. but must he clearly prov('n. a finding by the trial court in favor
of the defendant. on motions by hath parties for direction of a verdict,
would not be disturbed by an appellate court.

In error to the Circuit Court of the United States for the Southern
District of New York.

Writ of error by the plaintiff in the court below to review a judg
ment for the defendant entered upon a verdict by the direction of the
court.
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Jas. J. Allen and Charles A. Decker, for plaintiff in error.
David B. Ogden, Philip S. Dean, and Walter F. Peacock, for de

fendant in error.

Argued before WALLACE, LACOMBE, and TOWNSEND, Cir
cuit Judges.

WALLACE, Circuit Judge. This is an action of ejectment to recover
possession of certain real estate situate in the city and county of New
York, and known as Nos. ;HI and 32 Moore street. Both parties claim
title under States M. Mead. who died January 19, 1863; the plaintiff
as devisee in remainder under his will of an undivided one-eighth part,
and the defendant through mesne conveyances originating in the
foreclosure of mortgages executed by States M. l\fead.

The primary question in the case is whether the titles acc]l1ired under
the foreclosures were void for fraud; and it is conceded by the plain
tiff in error that, unless they were, he is not entitled to recover.

While the validity of the titles to the two lots depends upon a dif·
ferent state of facts with regard to each, certain facts are applicable
to both, and are these: States M. :M ead by his will devised one un·
divided moiety of all his real estate to his son-in-law, Amos M. Sackett,
in trust for the benefit and during the life of his son, Alexander H.
Mead, with remainder to such persons as should be his heirs at law
at the termination of the trust. The other undivided moiety of all his
real estate he devised to his son, Alexander H. Mead, in trust for the
benefit and during the life of his daughter, Mrs. Sackett, wife of said
Amos M. Sackett. with remainder to such persons as should be her
heirs at law at the termination of the trust. With respect to each
of these trusts, the wiII conferred upon the trustee power to mortgage
any part of the property "so far as might be necessary to do so in order
to provide the means of paying off any incumbrance existing thereon."

At the date of the death of th.e testator, the premises in controversy
were incumbered by mortgages which had been executed by him, one
on No. 30, one on part of No. 32, and two on premises No.4 and
No. 5 South street, the rear part of which comprised the remaining
part of No. 32. Shortly after his death all of these mortgages were
foreclosed in actions brought by their respective owners. Through
the sales and conveyances made pursuant to the decrees in these ac
tions, the title to No. 30 was acquired by Alexander H. l\lead, one of
the trustees, the title to No. 32, by his wife, and the titles to Nos. 4
and 5 South street were acquired by Mrs. Sackett, the wife of the
other trustee. At the time of these foreclosures, five of the children
of Mr. Mead were infants under the age of 14 years, and four of the
children of Mrs. Sackett were also infants under the age of 14 years.
These infants, as well as the other remaindermen, and all other per
sons having any right or interest in the mortgaged premises, were
parties to the foreclosure suits, and the infants appeared by guardians
ad litem and submitted their rights to the protection of the court. One
of these remaindermen was the present plaintiff; he being then about
eight years of age.

The plaintiff became of age about 1876. The life estate of Sackett
as trustee for the plaintiff's father terminated by the death ot the lat-
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ter In 1902. The present action was commenced in August, 1903.
Before the commencement of the action, his mother had also died, and
so had Sackett. About 40 years had elapsed since his father and
mother had entered into possession of the premises in controversy
under the titles acquired at the foreclosures.

The defendant was a purchaser from its immediate vendor for full
value, and without any notice of facts affecting the validity of its title,
other than those which would have been disclosed by an examination
of the title in the offices of the register of deeds and of the clerk of
the county of New York.

The facts particularly relating to the title of No. 30 Moore street
are these: At the death of States M. ::vIead, there existed upon the
premises a mortZ2ge for $10,000, executed by him in 1853, and which
was wholly unpaid. In June, 1863, the owner of that mortgage brought
an action of foreclosure, which regularly proceeded to a decree and
a sale of the mortgaged premises at public auction by a referee ap
pointed by the decree, and at the sale the premises were struck off
to Alexander H. Mead for the sum of $12,000; that being the highest
sum bidden for the sale. Thereupon, and on August 18, 1863, the
referee appointed by the decree to conduct the sale conveyed the prem
ises by deed to the pnrcbaser at the sale. Upon the same day Alex
ander H. Mead and his wife executed a bond secured by a mortgage
on the premises to one Schermerhorn, conditioned for the payment of
$10.000. In June, 1866, these premises were conveyed by Alexander
H. Mead and his wife to States M. Mead by deed reciting $20,000 as
the consideraticn thereof. Subsequently the premises were conveyed
by States M. Mead and his wife to the wife of Alexander H. Mead.

. The facts particularly relating to the title of No. 32 Moore street
are these: At the time of the death of the testator, there was an
existing ll10rtg2ge on the front portion of No. 32 on which $3,000
\vas due and unpaid, another of $12,000 on No. 4 South street, and
another of $115,000 on No. I) South street. One Borland, the owner
of the $15,000 mortgage on No.5, commenced an action in July, 1863,
to foreclose, which proceeded to a decree and to a sale thereunder by
the sheriff at public auction. The sale took place September 15, 1863.
and the property was bid in by Borland for $12,000; he being the
highest bidder. Borland on that day assigned his purchase to Mrs.
Sackett, and on that day she received the sheriff's deed for the prem
ises. On the same dav she and her husband executed to Borland a
bond secured by morti'age on the front 80 feet of No.5, conditioned
for the payment of $16,000. In April. 186 t, one Schermerhorn, who
was then the owner of the mortgages for $3,000 on the front portion
of No. 32, and for $12,000 on No.4, commenced actions to foreclose
the same, respectively. The actions proceeded to a decree in each.
and to a sale t1'ereumler, made by a referee ap"ointed by the decree,
The sale took place September 3, 1PG 1. No. :32 was biel in by Mrs..
Mead, wife of Alexander H. Mead, for $3,000, that being the highest
bid upon the sale, and November 3, 18G4, she received the referee's
deed for the premises. No.4 was bid in by Mrs. Sackett, wife of Amos
M. Sackett, for the sum of $12,000, that being the highest bid upon tne



1002 151 FEDIiJRAL RiiJPORTER.

sale, and Novernber 3, 1864, she received a deed of the premises from
the referee. On the same date l\Irs.Sackett and her husband executed
their bond, conditioned for the payment of $15,000, secured by a mort
gage to Schermerhorn on the front 80 feet of No.4. After Mrs. Sack
ett had thus become the owner of Nos. 4 and 5, the front 80 feet being
subject to the mortgages to Schermerhorn and Borland, and on March
14, 1865: she ~nd her husband conveyed by a quitclaim deed for a nomi
nal conslderatlOn the rear 20 feet of bJth lots to .Mrs. Mead. This con
veyance operated to extend the original depth of No. 32 about 40 feet.
'fhe premises thus comprised were conveyed by quitclaim deed by Mrs.
Mead to her husband in 1894.
. No evidence was introduced upon the trial by either party concern
1l1g the value of the mortgaged premises at the time of the fore
closure sales, or showing whether or not there was any fund or prop
erty belonging to the trust estate other than the aforementioned real
e~t~te; but each party relied upon the documentary evidence, con
slstmg of the mortgages, the will, the foreclosure records, and the
deeds, to establish the facts which have been stated. All of these docu
ments were matters of record in the office of the clerk or of the
register of deeds of the county of New York at the time when the
se~eral mesne conveyances were executed under which the title of
the defendant is derived. Upon these facts, and none other which is
of any importance, each party requested the trial judge to direct a
verdict in its favor. This was necessarily a request that the court
find the facts, and the parties are therefore concluded by the finding
made by the court in favor of the defendant, unless there was no
evidence whatever to support the finding. Runkle v. Burnham, 153
U. S. 216, 14 Sup. Ct. 837, 38 L. Ed. 694; Beuttell v. Magone, 157
U. S. 154, 15 Sup. Ct. 566, 39 1.,. Ed. 654.

In actions of ejectment, as the controversy concerns merely the
legal title of the parties, the rules of courts of equity do not obtain,
and it matters not whether the one or the other has the best equitable
title. This is the law of the federal courts, even when they are sitting
in states in which equitable titles are triable in ejectment. Fenn v.
Holme, ~n How. 481, 16 L. Ed. 198; Johnson v. Christian,. 128 U. S.
~~74, 9 Sup. Ct. 87, 32 L. Ed. 412; Miller v. Courtnay, 152 U. S. 172,
14 Sup. Ct. 517, 38 L. Ed. 401; Carter v. Ruddy, 166 U. S. 493, 17
Sup. Ct. 640, 41 L. Ed. 1090. Consequently the plaintiff was not en
titled to recover upon any theory that the conveyances pursuant tt?
the foreclosures were invalid, merely because they were obtained
through a breach of the fiduciary duties of the trustees, or merely
because they may have been fraudulent in the view of a court of
equity. If the conveyances were actually fraudulent-that is, if they
Were procured or suffered by the trustees with the purpose of enabling
themselves to profit at the expense of those, or some of those, towards
whom they occupied a fiduciary relation-they were void ab initio,
and the validity of such conveyances may be determined in ejectment.
Swayze v. Burke, 12 Pet. 11, 9 L. Ed. 980; Jackson v. Burgott, 10
Johns. 457, 6 Am. Dec. 349. .
. It is insisted for the plaintiff in error that the facts establish a con
Spiracy between the two trustees to. cut off the interest of the remain-
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dermen in the mortgaged premises, and acquire the property for them
selves, or their wives, at an inadequate consideration. If this is true, and
if the facts do not admit of any contrary inference, the court below
erred, and should have directed a verdict for the plaintiff.

At the time of the foreclosures, each of the trustees was seised dur
ing the life of his cestui que trust of a moiety of the mortgaged prem
ises; Mead being trustee for Sackett's wife, and Sackett being trustee
for Mead. As tenants in common, each of them stooel in the relation
of life tenant to the remaindermen, who among themselves were ten
ants in common of the reversion. The relations arising out of a com
munity of interests in the property 01, ligated the the trustees to take
no unfair advantage of the remainaermen. The power conferred
upon them by the will to mortgage any part of the property to pay
off any incumbrance thereon was intended to prevent the destruction
of the devised estates by the enforcement of such an incumbrance. If
they procured or suffered the mortgages to be foreclosed, when by
exercising this power they could have saved from destruction the in
terests of the remaindermen, they were guilty of a breach of their
fiduciary duties. As the foreclosures resulted in divesting the title
of the remaindermen and transferring it to themselves or their wives,
if this result was brought about by the trustees for the purpose of
making a profit at the expense of the remaindermen, this conduct was
fraudulent, and the titles they acquired were void. The crucial ques
tions are whether the trustees ought to have prevented these sales,
and whether they allowed the property to be sold for an inadequate
consideration. If the facts require a finding against the trustees upon
these questions, they raise a presumption of fraudulent intent.

As it does not appear that the trustees were instrumental in procur
ing either of the foreclosures, or that there were any funds belonging
to the trust estates in their hands or that there was any other real
property devised to them except the mortgaged property, it must be as
sumed that they could have satisfied theSe mortgages only by securing
a loan by mortgage upon the incumbered premises. If these prem
ises were not available for that purpose, because they were not of
the requisite value, there is no foundation for the charge of miscon
duct against the trustees.

At the foreclosure sales, No. 30 (mortgaged for $10,000) brought
$12,000; No. 32 (mortgaged for $3,000) brought $3,000; No. 4
(mortgaged for $12,000) brought $12,000; and No. 5 (mortgaged
for $15,000) brought $12,000. Thus, while No. 30 brought more
than the amount of the mortgage, the sum realized upon all the sales
was less than the amount of the mortgages upon the premises. It
appears, however, that, immediately after the sales, No.5, which
had brought $12,000, was mortgaged again for $16,000; that No.4,
which had brought $12,000, was mortgaged again for $15,000; and
that the new mortgages on Nos. 4 and 5 covered premises about one
fifth less in depth that those originally mortgaged. These facts in
dicate that these two lots were worth more than they brought at the
sales, and would be very persuasive, and perhaps controlling, if the
mortgages had been the only security taken by the mortgagees. In
each case, however, the mortgages were secured by the personal ob-
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ligations of the mortgagor and his wife. ·While it may be improb1ble,
it is nevertheless a legitimate inference, that it was the value of these
obligations which influenced the mortgagee to accept the security of
fered. It also appears that, some three years after the foreclosure
sale, No. 30 was conveyed by a deed reciting a consider;:ttion of double
the amount brought by the sale. \Vhether there had been an appre
ciation in the market value of real estate in the locality in the mean
time, or whether new buildings or improvements on the premises had
contributed to increase their value, does not appear; and, while there
is a presumption that the same state of facts continued to exist, in
the absence of evidence to the contrary. such presumption is not of
a very cogent nature, in view of the rapid changes that are so frequent
in real estate values in New Yark City.

Opposed to these presumptions are those that the sales were fairly
conducted, and that the mortgaged premises were sold for a fair
price. The sales were conducted by officers of the court appointed
by the decrees. They were made at public auction, after public notice
had been given pursuant to the rules of the court, and the premises
were sold to the highest bidder. It is to be presumed that property
sold at judicial sale realized an adequate price, and some of the au
thorities hold that this presumption is almost conclusive. Karn v.
Rorer Iron Co., 8G Va. 754, 11 S. E. 431; Mount v. Manhattan Co.,
J3 N. J. Eq. 25, 9 Atl. 114.

VVe are of the opinion that a jury would have been justified in find
ing that the mortgaged premises were not of sufficient value to have
enabled the trustees to replace the existing mortgages with new mort
gages for the same amount, notwithstanding the presumptions to the
contrary arising from all the surrounding facts.

Upon the general question of fraudulent conduct by the trustees,
they were entitled to the benefit of the presumption of good faith, and
of the rule of law that fraud must be clearly proven. The presump
tion of fraud arising from the abuse of confidential relations is a rule
of courts of equity. In courts of law the relations of the parties are
only important as showing opportunity and motive by one of them
to deceive and take advantage of the other; and fraud is never pre
sumed, but must be proved by the party who alleges it. In this case
there may have been, and probably was, a motive for the trustees to
procure a judicial sale of the prop-crty, and incidentally to extinguish
the rights of the remaindermen. The property was tied up during the
lives of the cestuis Clue trust. It could not be mortgaged to improve
it, if new buildings or extensive improvements were or should be re
quired. It might be that some of the remaindermen would be infants
at the termination of the life estates. In the interval it might be highly
advantageous to all interested to dispose of the property. This motive
does not necessarily impeach the good faith of the trustees. These
infants were the children of the trustees. To suppose that the trustees
contemplated defrauding them would be a harsh and violent supposition.

As to No. 30, defendant was clearly entitled to prevail, even if the
facts had required a finding that the foreclosure sales and the deeds
executed pursuant thereto were fraudulent. As to these premises,
the defendant acquired the title of States M. Mead, which the latter
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derived in 1866 by his deed from Alexander H. Mead and wife. The
recital in this deed shows that he was a purchaser for a valuable con
sideration. So far as appears he was without notice of any facts
affecting the title to these premises, except the matters of record
which would have been disclosed by an examination of the title thereto.
As it was unnecessary for him to investigate the title to No. 32, or
to Nos. 4 and 5, he was not charged with constructive notice of the
facts which it is claimed disclosed a fraudulent conspiracy. His title
was valid, unless the deed to Alexander H. Mead, his predecessor in
title, was void. That deed was not void, notwithstanding it was de
rived by a purchase at the foreclosure sale of a part of his own trust
estate, and was made directly to him. It has long been the law of
New York, as declared by the decisions of its courts, that the deed to
a trustee upon his purchase of the trust estate is not a nullity. Such
a deed is ordinarily void when assailed by a beneficiary in a court of
equity. As early as Jackson v. Walsh, 14 Johns. 407, the court said:

"No case is to be found where a court of law has pronounced such a deed
absolutely void. The legal title undoUbtedly passes, and the rules and prin
ciples which govern the court of chancery in such cases show that It would
have been unfit for a court of law to Interfere and set aside such convey
ances."

In the comparatively recent case of Boyer v. East, 161 N. Y. 580,
56 N. E. 114, 76 Am. St. Rep. 290, the court held that the purchase
of infants' real estate by their guardian in socage at a foreclosure sale
was so far valid as to convey a good legal title. There are no deci
sions to the contrary in the courts of New York, although there are
decisions that a corrupt purchase is void. In New York, as else
where, in equity the purchase is presumptively fraudulent, and con
sequently void; but the presumption may be overthrown by the trus
tee. The general rule, according to the decisions of the federal courts,
is stated in Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418,
36 L. Ed. 134, as follows:

"A purchase by a trustee of trust property. for his own benefit, Is not ab
solutely void, but voidable, and It may be confirmed by the partlefl intereflted,
either directly or by long acquiescence, or by the abflence of an ele(·tlon to avoid
the conveyance within a reasonable time after the facts come to the knowledge
of the cestui que trust"

In Hoyt v. Latham, 143 U. S. 553, 12 Sup. Ct. 568, 36 L. Ed. 259,
this rule was reiterated, and it has been stated in various other deci
sions of the Supreme Court, to which reference is unnecessary.

It is conceded that a purchaser for a valuable consideration, without
notice, has a good title, though he has purchased of one who had ob
tained the conveyance by fraud. The rule is the same as that which
obtains in favor of the bona fide purchaser of personal property which
the vendor has acquired by fraud.

The defendant was protected, as to No. 30, by the title acquired
through .the conveyance of States M. Mead, notwithstanding it, or
its mesne grantors, may have had notice of the facts affecting the
title to No. 32 at the time of their conveyance. It acquired as good
a title as he could convey. A purchaser with notice is protected by
his vendor's want of notice. Mills v. Smith, 8 Wall. 27, 19 L. Ev
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346; Commissioners v. Clark, 94 U. S. 278, 24 L. Ed. 59; Cromwell
v. County of Sac, 96 U. S. 51, 24 L. Ed. 681.

As regards No. 32, there was a fair question for a jury upon the
issue of fraud, and, as the defendant was doubtless chargeable with
constructive notice of all the matters of record affectmg the title to
any part of the premises, there was a question for the jury upon the
whole case. But, as we have indicated, the case was not one in which
there was no evidence to support the finding of the trial judge,

The judgment is affirmed.

MEAD et aI. v. GALLATIN et aI.

(Circuit Court of Appeals, Second Circuit. January 31, 1907.)

No. 128.

In error to the Circuit Court of the United States tor the Southern
District of New York.

Jas. J. Allen and Charles A. Decker, for plaintiffs in error.
Wm. H. Harris and Paul R. Towne, for defendants in error.
Before WALLACE, LACOMBE, and TOWNSEND; Circuit

Judges.

PER CURIAM. This is an action of ejectment, and involves the
title to premises known as Nos. 4 and 5 South street in New York
City. The general facts are the same as those which we have con
sidered in Mead v. Chesbrough Building Company, 151 Fed. 998,
and practically the same questions of law are involved. The decision
in that case controls the present.

The judgment is affirmed.

MEAD et aI. v. DARLING et al.

(Circuit Court of Appeals, Second Circuit. .Tanuary 31, 1907.)

No. 129.

TRUSTS-FRAUDULENT FORECLOSURE SAI"E:-QUESTIONS FOR JURY.
'Vhereproperty of a testator, sold under a decree of foreclosure by an

officer of the court at public auction, after due advertisement, was pur
chased by the wife of one of the trustees under the will, and the sale cut
off life interests of the mother and brother of the purchaser in the prop
erty, and also the interests of her own minor children as remaindermen,
but there was no evidence that the foreclosure proceedings were collusive.
and no further evidence tending to impeach the validity of the sale, except
the fact that the purchaser shortly afterward conveyed the property for an
expressed consideration four times as great as the sum she paid for It,
the question whether the sale was void for fraUd was properly submitted
to the jury, in an action brought by the remainderm(lll to recover the
property.

In Error to the Circuit Court of the United States for the Southern
District of New York.



MEAD V. DARLING. 1007

J. J. Allen and Charles A. Decker, for plaintiffs in error.
Arthur M. Johnson and Isaac N. Mills, for defendant ll1 error

Darling.
Chas. P. Northrop, John M. Bowers, Arthur G. Hays, and Bowers

& Sands, for defendant in error trust company:
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges.

'WALLACE, Circuit Judge. This is an action of ejectment, and in
volves the title to the premises known as No. 1128 Broadway and
No. 208 Fifth avenue in the city of New York; the plaintiffs claim
ing title as a devisee of an estate in remainder under the will of States
M. Mead, and the defendants through mesne conveyances from the
purchaser at the foreclosure sale of a mortgage existing upon the
premises at the time of the testator's death. Some of the considera
tions applicable to the case are stated in the opinion of the court
in Mead v. Chesbrough Building Company, 151 Fed. 998; but in
this case, unlike that, there was no evidence tending to show a con
spiracy between the trustees to effect a sale of the trust estate, in
violation of their dutv under the will of States M. Mead.

The purchase in this case was made at a judicial sale by a purchaser
who was under no fiduciarv dutv to the remaindermen. It is true
she was the wife of one of the trustees named in the will of the tes
tator, and the mother of some of the infant remaindermen. Shortly
after the purchases she conveyed the premises by a deed reciting a con
sideration four times larger than the amount of her bid at the fore
closure sale. vVe are asked to decide that there was no evidence
from which a jury could have found that she did not purchase tne
premises for the purpose of defrauding her children and other parties
having legal or equitable estates, although there was no evidence that
the foreclosure proceedings were collusive, and none, other than the
assumed inadequate bid at the sale, to indicate that the sale was not
fairly conducted. The sale was made by an officer of the court, at
public auction, after due advertisement, and she was the highest
bidder at the sale. The sale cut off an equitable lien in favor of ner
mother, securing her $1,750 annually during her life, a trust estate
of her own brother for life in a moiety of the premises, the rights
of his children as remaindermen in a moiety of the premises, as well
as the interests of her own children as remaindermen. Her brother
was made a party to the foreclosure suit, as well as the remaindermen
and all other persons having any rights or interests in the mortgaged
premises, and the infants appeared therein by guardians ad litem and
submitted their interests to the protection of the court. The premises
have been in the possession of purchasers deriving title from her from
1865 until 1903, when the present action was brought. If there was
a question of fact for a jury, the ruling of the trial judge was correct.
\Ve think there was such a question, and that, in view of our decision
in the Chesbrough Company Case, any detailed statement of the facts
or further discussion of the legal questions involved would serve no
useful purpose.

The judgment is therefore affirmed.
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DAVIS v. CHICAGO,!. & L. RY. CO.

(Circuit Court of Appeals, Seventh Circuit. January 2, 1907.)

No. 1,280.

MASTER AND SERVANT-ACTION FOR INJURY TO SERVANT-DIRECTION OF VER
DiCT.

In an action against a railroad company to recover for the death of a
brakeman caused by the breaking of a defective grab iron on the end of a
moving car which the deceased took hold of in order to drop from the car
to the ground to make a coupling, the questions whether defendant prop
erly inspected the cal', whether such inspection would have disclosed the
detect, and whether the deceased, under the rules or instructions of the
detendant, properly used the grab iron as be did, were all pertinent and
material to the defense, and, in the absence of any evidence thereon, it
was error to direct a verdict for the defendant.

Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Illinois.

Tbe action below was by an administratrix, to recover for the death of her
busband, a switchman of the defendant railroad. On tbe conclusion of plain
tiff's evidence-consisting of the testimony of one witness wbo was present at
the time of the accident-tbe court instructed the jury to find a verdict for
the defendant; and on this instruction tbe error complained of is predicated.

Tbe testimony of this witness showed that the accident occurred in the
manner following: The train, a switching train under a conductor, was on
its way, in the yards, to take up a car-the deceased being on a fiat car that
was expected to couple witb tbe car to be taken up. Wben the car to be
taken up was approached, it was seen that its couplers were closed, whereupon
the deceased, tbe fiat car being yet some twenty or thirty feet away, and tbe
train going very slowly, put bis hand upon a grab iron at the end of the fiat
cal', to drop to the ground, that he might run forward and open the couplers.
The grab iron was on the end of the car, about an inch below the level, and on
receiving the weight of the deceased, broke, precipitating the deceased to the
track, his head or neck falling upon the rail, where it \vas struck by the wheels
of the flat car.

The grab iron or hand hold, from shoulder to shoulder, was about eighteen
inches long. There were no grab irons on the sides of the car. There were
no stirrups on the car. The purpose of the iron was to give a sw;tchman
something to catch bold of when, between the cars adjusting the couplers, he
might stumble, or, for any other reason, needed support.

'rhe grab iron broke in two places, one place where the screws held it to
the car, "right at the hold of the iron," where there was a fiaw or old defect
of about a quarter of an inch. 'rhis defect or crack was rusty "as if it had
been rusted a long time." The other break was fresh. When the grab iron
was found after the accident, it was seen there was a dent--the iron driven
into the wood of the car like a V-but there was no evidence that the deceased
knew of this dent, for he did not look over the end of the car before he tool(
hold of the grab iron. In the ordinary course of the practice prevailing in
this yard, the car ought to have been inspected between six o'clock in the
morning and the happening of the accident; !Jut whether it was so inspected or
not, does not appear.

David B. Gann, for plaintiff in error.
Geo. W. Kretzinger, for defendant in error.
Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

GROSSCUP, Circuit Judge, after stating the facts, delivered the
opinion.

The single witness called was a switchman working in company with
the deceased. He was called for the plaintiff. The defendant called no
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witnesses, but obtained a verdict upon the instruction of the court at the
close of the plaintiff's testimony. The case must be considered, for
the purposes of the error alleged, as if the defendant were offering to
submit the case finally, without further proof.

\Vhether the car had actually been inspected; whether upon such in
spection the defect in the hand hold would have been apparent; wheth
er such defect was the result of a "cornering of the car" subsequent
to the inspection, were all questions within the peculiar knowledge and
possession of the defendant; and defendant's failure to call witnesses
to those questions is something that might be rightly taken into consid
eration by a jury in arriving at a verdict.

Whether the grab iron was put there solely for use of switchmen in
coupling the cars, and was not to be used in alighting from the cars;
and whether this switchman had any instruction to that effect, either by
rule or otherwise, were also questions within the peculiar knowledge
and possession of the defendant; and in the absence of any tes~imony

by defendant, presented matter that a jury could rightly take into con
sideration. Indeed the situation, to the extent it was disclosed, and
in view of what was not disclosed, was such as would have justified
a jury in finding that the deceased had a right to avail himself of this
grab iron in the manner, and for the purposes shown, and that the de
fect through which he received his injuries was a danger that he ought
not to have been exposed to: at least the situation is one so speakin~

for itself, that the case ought to have gone to the jury, either with
or without further testimony, as the defendant might choose, for the
jury's determination.

·What has already been said results in a reversal of the judgment
of the court below. \Ve think it proper, however, to add. for the guid
ance of the court on another trial (error having been duly assigned
thereon) that in our judgment the declaration of the deceased, made at
the time of his fall from the car, respecting the cause of his fall, is a
part of the res gestm, and should have been admitted; as also the evi
dence relating to the extent of deceased's contributions to the support of
his wife and family, immediately prior to the time of his injury.

The judgment of the Circuit Court will be reversed with instruc
tions to grant a new trial.

PULLMAN CO. v. HAIGHT.

(Circuit Court of Appeals, Second Circuit. January 11, 1907.)

No. 152.

CARRIERS-SLEEPING CAB CoMPANy-ACTION FOR INJURY TO PASSENGER.,
Plaintiff, whose leg had been recently broken, was riding as a passenger

in a sleeping car operated by defendant, and while sitting on the side of
his berth early in the morning, when the car was standing at a station,
some person, who was identified by plaintiff as the porter of the next car,
in walking through the aisle, stepped upon or fell against plaintiff's leg,
and it was rebroken. The porters denied knowledge of any such occur-

151 F.-64
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renc~. HeW, that the question of defendant's negligence, and of plain
tiff's contributory negligence was properly submitted to the jury.

[Ed. Note.-:B'or cases in point, see Cent. Dig. vol. 9, Carriers, § 1596.
Liabilities of carriers for negligence or torts of servants, see notes to

Texas & P. Ry. CO. v. Williams, 10 C. C. A. 4liG; The Anchoria, 27 C. C.
A. 651.]

In Error to the Circuit Court of the United States for the Northern
District of New York.

The following is the opinion of Ray, District Judge, in the court
below:

On a careful reading of the evidence and charge I am satisfied that a ques
tion of fact for the determination of the jury was presented by the evidence,
and that no substantial error was committed on the trial in the reception or re
jection of evidence or in the charge. In the nature of things, considering the
faet that all the passengers, except one, were in their berths, and probably
asleep, and that this one was a stranger, and left the car, and is unknown, it
was impof'.sible for plaintiff to bring a witness to corroborate his statement as
to what occurred in the car. Plaintiff testified that the porter in charge of the
ear was notified the evening before of his crippled condition, and that on the
morning in question, because thereof, being unable to sleep or remain in his
berth, he was sitting on the edge thereof in such a manner as not unneces
sarily to obstruct the aisle of the car or expose himself to injury; that some
one, whom he identifies on the trial as the porter of the other sleeper, came in
and passed him; that, as he did so, plaintiff cautioned him "not to step on my
leg." He says this person either bowed or answered, and went to the further
end of the car, and did something to the cord, and came back. He says: "And
he started to come back; arid I sat back in the curtains, and I heard him com
ing and leaned out. W'hen he got in about six feet of me he looked over his
shoulder-<Jver the shoulder towards me; and he wandered then to one side.
and he brought his right leg forward and hit my leg and tripped; and he lifted
one foot and put it down squarely on my ankle. He said, 'Beg your pardon,'
or, 'Did it hurt'!' I don't know just what he did say and he left the car im
mediately." He says he lay down, relapsed into unconsciousness, and remain
ed in this condition until the train reached Richland, some 50 miles further on.
Here the porter came to him and rather insisted on his having some breakfast,
but he declined. Plaintiff did not call for the porter, conductor, or any train
man, and entered no complaint, except to the person who stepped on his ank~e

at the very time of the occurrence, and as to this he says: "Q. 'Vhat did yon
say the porter said? A. I cannot tell you. I thinl, he asked me if it hurt.
Q. And what did you say? A. I told him, 'Pretty damned hard.' Q. Did you
make a complaint to him? A. I did, and in good shape." At vYatertown plain
tiff was assisted from the train, he says, by two porters, but made no com
plaint. 'Vhen he got to the house where he wits going, and some time after,
it was discovered his limb (previously broken and not fully recovered) was re
broken. In reply to defendant's attorney, he says he told his sister-in-law of
the injury on his way from the train.

If this occurred in this way, or If It occurred by the act of some stranger
coming into the car, it being open, can negligence be imputed to the detelid
ant, who was operating this sleeper? If this persoll, a porter, was moving in
this manner carelessly or heedlessly, and so ran upon plaintiff and injured him
(the train was at a standstill), it seems to me the jury were justified in find
ing that it was a negligent act. I do not think porters. of sleeping cars. may
unnecessarily and carelessly stumble UPOll and injure passengers occupying
same without making the company liable. If it was a stranger to the train,
an intruder thereon, then It was for the jury to say whether or not the com
pany had exercised due care to exclude such perSOllS.. If it had not, it was.
chargeable with negligence in pel.'mitting the intrusion. Lewis v. N. Y. Sleep
ing Car CO., 143 Mass. 273, 9 N. E. 615, 58 Am. Rep. 135. True, this was the
case ofa theft; but I think the person of the passenger entitled to as much pro-
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tection as his property. Both porters were called as witnesses, and in effect
denied that plaintiff was on the car to their knowledge. These porters deny
that any such thing occurred at Utica as was described by plaintiff, with whicn
they had any connection. They lllay speak the trnth, and yet plaintiff may
have been injured, as he says he was, by some trainman or some person going
into and through the car in this lllanner when it was open. I take it defend
ant owed a duty to the plaintiff to keep out intruders. If an~' one was neces
sarily in the car (not a passenger), the defendant is liable if that person negli
gently ran upon and injured plaintiff. It cannot be that when a train is at a
station the sleepers may be left open unnecessarily and third persons allowed
to enter. If this is done, and injury results from the negligel}t conduct of
such persons, the corporation running 01' operating the car ought to be liable,
not for the negligence of such third person, but for its own negligence in not
properlY guarding the car and exclUding third persons.

In L.S case there is no evidence the cal' was neces,sarily open, except one
person, a passenger, left it; but, if necessarily open, then still defendant owed
a duty to guard against intruders and keep them out. 'Jhere is no pretense
the porter was doing this. He was not in sight, and when called as a wit
ness did not claim he was exercising any care in this respect. In Lewis v. N.
Y. Sleeping Car CD.• supra, the court said: "A sleeping car company holds it
self out to the world as furnishing safe and comfortable cars, and, when it
sells a ticket, it implielily stipulates to do so. It invites passengers to pay for,
and make use of, its cars for sleeping; all parties knowing that, during the
greater part of the night, the pas"enger will be asleep, powerless to protect
himself 01' to guard his property. He cannot, like the guest of an inn, by lock
ing the door, guard again"t danger. He has no right to take any such steps to
protect himself in a ,Jeeping eHr, but by the necessity of the case is depen
dent upon the ownel'S and otficf!rS of the car to guard him and the property he
has with him from danger from tbien!s or otherwise. The law raises the duty
on the part of the car company to afford him this protection. 'While it is 11(;t
liahle as a comlllon carrier or as an innholder, yet it is its duty to use rea
sonahle care to guard tbe passengers froll! theft, and if, through waut of such
care, the personal effects of a passenger such as he might reHsonably carry
with him are stolen, the company is liable for it. Such a rule is requiretl
by public policy. and by the true interestR of both the passenger and the com
pany; and the decided weight of authority supports it. 'Woodruff Sleeping &
Parlor Coach Co. v. Diehl, 84 Ind. 474, 4B Am. Hep. 102: Pullman Car Co. v.
Gardner, 3 Penny (Pa.) 78; Pullman Palace Car Co. v. Gaylord, 23 Am. Law
Reg. (N. S.) 788,"

I do not think it was error to Rubmit the question whether it was not a
stranger to the train who entered the car and stumbled on plaintiff, if such an
occurrence took place. '1'he fact that no complaint was entered to the con
ductor or on leaving the train goes to the credibility of the plaintiff.

The porters who gave testimony on this subject were intereRted as em
ploy(>s. As to persons in the employ of the railroad company, the court charg
ed: "::\II'. Purcell: And we ask your honor to charge that if the jury
finds that the acts occurred as stated by the plaintiff, and it grew out of and
related to the opel'lltion of trains and the transportation of the plaintiff, and
not out of any matters within the scope of the proper employment of ltie Pull·
man porter, outside of or inside of his car, there can be no recovery. The
Court: I so charge." If the injury had occurred in that way, then undoubted"
ly the railroad cOlllpany, and not the Pullman Company, would have been the
one to respond in damages. 'I'he jury was cautioned and attention called to
the various claims bearing on the credibility of the witnesses, and they were
also cautioned on the subject of damages. The damages were not excessive,
If plaintiff's condition is attributable to an injury received in the car as
claimed.

Tb.e motion for a new trial is denied.

Henry Purcell, for plaintiff in error.
G. R. Van Namee, for defendant in error.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.
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PER CURIAM. The facts in evidence presented a question for
the jury upon the questions of the negligence of the defendant and the
contributory negligence of the plaintiff, and authorized the different
inferences to be drawn upon the issues whether the porter's collision
with the plaintiff's leg was an accident or a careless act, and whether
the plaintiff's leg projected so far into the aisle as to interfere with the
duties of the porter and promote the probability of iniury in case of his
carelessness. The motion to direct a verdict was therefore properly re
fused.

The case was left to the jury under full and accurate instructions
as to the law applicable to the facts, and none of the exceptions to them,
or to the refusal of requests for further instructions, have any merit.
No error was committed in the rulings upon evidence. There is noth
ing in the case of complexity or peculiarity to call for an extended dis
cussion of the errors assigned.

The judgment is affirmed, with costs.

QUINCEY :\U:'{I:r\G CO. v. KRA "['SE et a!.

(Circuit Court of Appeals, Sixth Circuit. March 5, 1007.)

No. 1,590.

1. PATENTS-ANTTCIPATTON-HYDRAI:UC ORE SEPARATOR.
The' Krause patent. :'{o. C,81.234. for an improvement in are crnshers,

consisting of a hydruulic separator for removing from the mortar. through
a conduit leading from its side downwurdly and having un upward flow
of water therein. pieces of ore separatl'rl by the stamp. but whieh ure
too larrIe to puss through the screen. held not antieipated by a prior sep
arator. in which the conduit opened from above the mortar at the bot
tom of the screen. Also, held infringed.

2. SAME-,JOINT INVENTION.

"-hen a claim covers a series of steps or a number of elements IT).. a
combination, the invention may well be joint. though some of the st0ps
or some of the elements may have come as the thought of one.

[Ed. Note.-For cases in point, see Cent. Dig. vol. 38, Patents. § 124.]

Appeal from the Circuit Court of the United States for the 'vVestern
District of IVfichigan.

This is a bill to enjoin infringement of patent :r\o. 681.234, issued Augnst
27, 1901, to C. H. and II. C. Krause. for an improvement in are crushers. 'rhe
late .111(11(8 Wantv su~tltined the validity of the patent. found infringl'ment.
and ordered usual accolll:ting. From this interlocutory decree this aPlfeal has
been taken. The single issue is as to the validity of the Krause patent, nnd
this depends entirely upon the novelty of the combination described in clnim
1 of the patent. That claim reads as follows:

"In an are crusher the combination with a stamp and mortar for crushing
the are and a screen through which the crushed are is discharged by the
splash from the stnmp. of an auxiliary dischnrge for free metal too large to
pass through the screen. consisting of a conduit lellding downwardly out of
said mortar and a water supply connection leaditlg into said conduit and
adapted to produce an upward current through the same, SUbstantially a's de
BCribed."

The other claims stand or fall with claim 1, as claims which add certain
well-known features to the combination of claim 1. The combinatioll is well
shown by th!! drawing of the patent, which is set out below:
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'rhe invention relates to a well-known character of machinery for crushing
!'Ock containing free metal. The patentees in tlH~ir specifications say of the
object sought:

"Our invention relates particularly to that class of ore crushers in which
the crushed ore when it is reduced to the desired size is discharged by the
splash of water through screens. The main objeets of the invention are to
remove pieces of free metal which are too large to pass through the screens
In the ordinary way. to reduce the loss of metals in f'limef' and tailings, to
increase the capacity of mills of this class, and to avoid accidents and injury
to such mills by reason of the accumulation therein of large pieces of free
metal."

In the drawing A is the mortar, B the stamp, and C the screen surrounding
the bowl of the mortal'. This mortar if' provided with a hardened die and
stave lining, and the stamp with a hardened shoe. The screen is surrounded
by the "splash pan" or "deflector," D, by which the crushed ore is deflected
"after passing through the screen downwardly into a channel, a, formed in
the mortar aronnd the central cavity therein." In ore crushing mills, as Ion;!;
in use in the lake copper region for the purpose of separating the free
copper inclosed in the rock, the ore is fed into the stamp mill along with
water from an -opening above and surrounding the stamp cylinder. 'Vlwn
the rock is cracked by the blows of the heavy stamp, and the metal freed.
both roek and metal are thrown violently in all directions against the sur
rounding screen. As usually construeted, the holes in the screens are 3/1 r.
inch in diameter. Consequently, no particle of rock or copper could pass
through of a greater size. Those that did pass throngh were subjected to a
sifting process, not necessary to deserille. The specifications, after stating
the matter to be remedied, proceed as follows:

"'1'0 avoid these difficulties and objections, we provide the mill with a
discharge for removing from the mortar. as soon as they are separated from
the rOCk, the flakes or chunks of metal that are too large to pass through the
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screen, C. This discharge, as applied to a single-stamp mill of the kind shown
In the drawing, consists of a descending conduit or passage, E, leading out
through one side of the mortar and connected at its outer end by a pipe, F,
with a pump, elevated tank, or other water supply arranged to produce
through the passage, E, into the mortar an upward current of water of suffi
cient force to hold back rock and sand, while the heavier pieces of metal are
allowed to descend by gravity against the inflowillg current and escape from
the mortar through said passage."

Passing some of the details of his discharge ontlet, the specifications then
litate the operation of the device as follows:

"The device operates as follows: Normally, thQ upper valve, H, in the pipe,
G, is open, the valve, I, is closed, and the rod, K, is withdrawn from the dis
charge-passage and stands in the position shown in the drawing. Under these
conditions, when the stamp-mill is in operation, water is supplied through
the pipe, F, and its flow through the passage, E, into the mortar it regulated
so that the force of the current will hold back rock and sand in the mortar,
but will allow the heavier pieces of metal to descend through said passage
and drop into the lower end of the pipe, G, which serves as a trap for catch
Ing and holding a certain quantity of metal and preventing waste of water."

W. K. Richardson, for appellant.
Charles E. Pickard and John G. Stone, for appellees.
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

LURTON, Circuit Judge, aHer making the foregoing statement of
the case, announced the opinion of the court.

There is no doubt about the great practical value of the Krause de
vice, and none as to its novelty and patentability, unless it was an
ticipated by a device in actual use prior to the Krause application at one

D-

./l =.Discharge On/We
B ' Mortar Bowl
C'ShweLin.er
.J). Screen

Flo.3.



QUIXQEY MINING CO. V. KRAUSE. 1015

of the mills of the Calumet & Hecla Copper :r>,-1ining Company. The
contention is that a Mr. \Voodbury, a metallurgical engineer in the
service of the Calumet Company, devised and put in operation an
auxiliary hydraulic separator in 1898, and improved the same from time
to time, until by the summer of 1900 he had in successful operation a
hydraulic separator which was an anticipation of that covered by the
patent in suit. The application for the Krause patent was made March
11, 1901, and the patent issued August 2'1, 1901. No effort has been
made to carry the invention behind the date of application. The single
issue is, therefore. whether the \Voodbury device, considered as a part
of the prior art, is such an anticipation as to leave no room for the
patent to Krause.

We need not stop to'consider \Voodbury's devices of 1898. They
were mere steps which culminated in the device set up in the Calumet
mill in May, 1900. Neither need we stop to consider the details in
respect to the traps which make part of the outlet used by both in
ventors, with some slight but unimportant differences. The marked
difference between the device of .May, 1900, and that of the patent is
in the location of the orifice of the auxiliary discharge.

Above we show four drawings taken from the brief of counsel for
appellants which illustrate this feature. Figure 1 shows the location
of the Krause discharge orifice, as illustrated by the drawings made
part of their specifications. Figure 2 shows the infringing device used
by the appellants, the Quincey Mining Company. The orifice is plainly
in the side of the mortar, as in the Krause patent. Figure 4 shows the
location of the outlet in the 'Woodbury device installed in May, 1900.
The orifice is here shown entirely above the top of the mortar and at
the foot of the screen. Figure 3 shows the location of the orifice in
the improved device by \Voodbury; the orifice being on line with the
top of mortar and somewhat lowered from its earlier position. This
device was not installed until November, 1901, which was a date sub
sequent to the actual issue of the Krause patent. In respect of this
device, it is plain that, while the location is lowered from its former
place, it does not enter the side of the mortar, and cannot obtain the
advantages or any part of those peculiar to the Krause patent, except
in so far as the sides of the mortar may be in effect carried up by a
stacking or piling of the material above the top of the mortar, thus
bringing some part of the mass in contact with an orifice the opening
of which will thus be somewhat below the top of the materials to be
dealt with, and not wholly dependent upon an interception of material
deflected from the screen. But this feature of placing the orifice on a
line with the top of the mortar is not shown to have been in use, or ever
reduced to a working drawing, before Krause's application of March,
1901. \Vhen this last form was planned is not shown. The burden
was upon the defendants to show a date antecedent to Krause. This
they have not done. Hydraulic separators were not new, but old in
the mineralogical arts. The principle applied by both Woodbury and
Krause was that, if pieces of copper metal, which are heavy, and pieces
of rock, which are comparatively light, are drawn into a downward
discharge pipe through which a strong upward current of water is
rushing, the lighter pieces, such as rock, sand, or silt, will be kept back,
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while the heavier particles, such as nuggets or lumps of copper, will
pass down, despite the upward current. The difference between the
application which these two inventors made of this old method of hy
draulic separation to meet a well-known condition was that W ood
bury undertool' to deal only with such particles of rock and metal as
should fall from the screen into a discharge orifice at its foot. The
Krauses, on the other hand, conceived that, if the orifice of an auxiliary
outlet should be placed below the foot of the screen and below the
top of the mortar, and within the side of the mortar itself, a separation
of all the copper not passed through the screens would be brought
about. Thus the patentees proposed to deal with the copper within
the mortar bowl, whethe-' it should be copper thrown back from the
screens because too large to pass the holes, or copper in lumps too
heavy to be thrown over the top of the mortar and against the screel1
separator. This was a new and original idea. Nothing in the old art
shows an hydraulic auxiliary separator opening directly into the mass
of materials to be operated upon. Woodbury had stopped with an ef
fort to catch and separate copper particles which should faU into his
openings at the foot of the screen. His plan, beyond doubt, was use
ful, and saved some copper and some time by lessening to that extent
the accumulations of copper in the mortar too large to pass through the
screen; stiU he had by no means remedied the waste incident to the use
of the screen separator alone. His plan was auxiliary to the screen, and
dealt alone with pieces which should faU from the screen into his orifice.
It is conceivable that much material which was projected by concussion
against the screen would not be deflected at such an angle as to fall
into boxes with holes at foot of the screen, but would pass over such
foot ledge into the cavity of the mortar. It is also conceivable, that
pieces of metal too heavy to be thrown against the screen at all would
occur. What could vVoodbury do in either case? True, in time, pieces
might be thrown again and again against the screen, until finally they
should fall into an orifice at its foot. True, that pieces too heavy to
be thrown against the screen would, in time, although malleable, be
come so lessened in weight by abrasion as to be thrown against the
the screen and by same cause so diminished in bulk as to at last go
through the holes of the screen itself.

But the objects to be accomplished were two: First, to prevent, to
a degree, the clogging of the mill by the accumulation of large pieces
of copper, which, by mere weight, would find their way to the bottom
of the mortar and require a stopping of the mill and removal by pick
and hand; and, second, to prevent loss of copper from unnecessary
abrasion. Woodbury undoubtedly did something of value. Krause
did more, and he did it by a conception which is not suggested by any
thing which Vvoodbury had done. It was a long step from an auxiliary
hydraulic separator, whose downward passage was placed at the foot
of the screen, and could deal only with such particles of copper which
should faU into it off of the screen, to the location of the inlet of such
a downward conduit in the very midst of the mass of materials in the
cavity of the mortar. The latter was a bold idea. The former was
commonplace. Treating it as only another step in the direction pointed
out by Woodbury, it was a step which involved an idea, and not a mere
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workman's judgment of the best locality for a discharge outlet. Within
the limits of the top and bottom of the mortar bowl of such a mill,
there may be some room for the exercise of ordinary mechanical judg
ment as to just where to place such an orifice. But the thought of
placing the orifice of such an auxiliary outlet in the midst of the mass
of material being operated upon, with the view of so managing a strong
upward stream as to keep back the rock and take out the metal, was
novel and of great utility in saving both copper and time. But it is
said that the inventors in their specifications do not refer to any ad
vantages resulting from the location of their outlet in the side of the
mortar, and the suggestion is that for this reason the patent cannot be
saved over an anticipation which placed the auxiliary orifice above the
mortar. But, if this be so, it does not by any means justify an inference
that the advantages of such a location were not well understood by the
Krauses. Indeed, the evidence shows that their experiments began
with a location above the mortar bowl. This they discarded for a loca
tion in the side of the mortar.

In describing their invention, the specifications include as one element
of their device "a descending conduit or passage, E, leading out through
one side of the mortar." The drawing shows this outlet, opening into
the bowl, somewhat nearer the bottom than the top of the mortar cavity.
In the claim this discharge conduit is described as "leading downwardly
out of said mortar." Now, the mortar is one thing. The screen is
above the mortar and quite another element. \Ve must read the claim
in connection with the drawing and specifications, and, when we find
the claim calling for a downward passage leading "out of said mortar,"
we have no authority for saying that the advantages of this location
were not well understood, even if that is important when the claim and
specifications show a location possessing the advantages.

It is next said that the evidence tends to show that this idea of
placing the outlet inside of the mortar was the thought of but one of
the patentees, and therefore could not be the subject of a joint patent.
If a claim covered but a single idea, it would be difficult to conceive how
it could be patented by two; but, when a claim covers a series of steps
or a number of elements in a combination, the invention may well be
joint, though some of the steps or some of the elements may have come
as the thought of but one. Such is the invention here patented, and it
would not be fatal to this patent if the fact is that Krause, Sr., gave
birth to the best thought connected with a combination claim-which
covers more than the place of the location of the discharge outlet.
This distinction is drawn in Welsbach Light Co. v. Cosmo!>,>litan In
candescent Light Co., 104 Fed. 83, 86, 43 C. C. A. 418. But it is by
no means shown that Krause, Sr., alone solved the problem to be dealt
with. The evidence relied upon is altogether too meager to overthrow
a patent. To destroy a patent granted for a joint invention, upon the
ground that it was the invention of only one of the patentees, would
require very clear evidence of a very reliable character. That has not
been produced.

The decree sustaining the patent must be affirmed, and the cause
will be remanded for further proceedings.
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In re PAYNE.

(District Court, E. D. New York. February 16, 1907.)

BANKRUPTCy-ATTORNEY'S FEES-ALLOWANCE TO B,\;-'KRUPT IN IXVOLUrI''fAIlY
CASES.

Bankr. Act July 1, 1898, c. 541, § 64b (3) 30 Stat. 563 [U. S. COlllJl. St.
1901, p. 3447], which authorizes the allowance of "one reasonable attor
ney's fee for the professional services actually rendered .. .. .. to
the bankrupt in involuntary cases while performing the duties IIPl'cin pre
scribed," does not authorize such allowance of fees for all legal work the
attorney may do for the bankrupt in the proceeding, bnt only for tiln t
which the referee or the court may consider was required by the pro
visions of the law and the necessities of the proceeding.

fEd. Note.~For cases in point, see Cent. Dig. vol. 6. Bankruptcy, §
897.]

In Bankruptcy.
James M. Seaman, for bankrupt.
Theodore T. Baylor, for trustee.

CHATFIELD, District Judge. This is an involuntary bankruptcy.
The bankrupt has contested the matter from the outset at every
point. He has been represented by an attorney, who now asks for
the allowance to him as such attoruey for services set forth in an
itemized account, on the value of which he places an estimate of
$530, and also to be paid $38.40, disbursements expended by him in
the form of car fare and lunch money advanced to the bankrupt up
on trips to Brooklyn and Long Island City to attend hearings in the
bankruptcy proceedings. The allowance of this amount is opposed by
the attorney for the trustee, who claims that the estate in bankruptcy
would be larger if the bankrupt had not acted unjustifiably and op
posed the proper attempts of the referee and the trustee to conserve
the estate. The attorney for the trustee claims that the attorney for
the bankrupt rendered whatever services were performed by him to
the bankrupt in opposing the proceedings as above mentioned, and
not in any way to add to the estate. No authorities are cited by ei
ther party, but the application and the opposition are based upon the
record and conflicting statements of the respective attorneys.

The question of the discharge of the bankrupt has not been passed
upon, and it would seem to the court that the determination upon
the bankrupt's application for a discharge would have much to do with
the qudtiol1 whether .the bankrupt's attorney should be compensated
for all or any part of his services. Further, the trustee has in his hands
the sum of $2,400, less than one-half of which is to be paid out in the
form of a first dividend, disbursements, and commissions, and there
would seem to be no necessity for passing upon this application at the
present time. Section 64, par. 3, Bankr. Act July 1, 1898, c. 541, 30
Stat. 563 [D. S. Camp. St. 1901,p. 3447], is as follows:

"Tile cost of admini~tration. ineluding the fees and mileage payable to wit
nesses as now or hereafter provided h~' the laws of the United States, and one
reasonable attorney'~ fee, for the profe~~ional services actually rendered, ir
respective of the number of attorne;rs employed, .. .. .. to the bankrupt
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in involuntary cases while performing the duties herein prescribed, and to the
bankrupt in voluntary cases, as the court may allow."

Any such allowance is a preferred claim, and is to be ordered
paid by the trustee.

Under this it would seem that the basis of compensation is not
payment for all services which the bankrupt may request of his at
torney, but for the services to the bankrupt in involuntary cases,
while performing the duties prescribed upon the bankrupt by the
bankruptcy law. Most of the work covered by the application for
this allowance was apparently work done at the request of the bank
rupt, and not work required from the bankrupt's attorney by the pro
visions of the statute. The disbursements by the attorney for the
bankrupt, for car fares and lunch, will evidently have to be determined
in the light of the words "fees and mileage payable to witnesses."

This application will be held as pending until the question of dis
charge has been passed upon by the referee, and until the matter is
brought before this court for final adjudication. If an allowance is
made, it will be directed to be paid before the declaration of the final
dividend.

MALLOY v. NOH'l'HERN PAC. RY. CO.

(Circuit Court, W. D. ",Yashington. March 5, 1907.)

No. 1,197.

MASTER AND SERVA!'ilT-INJURIES TO SERVANT-INTERSTA'l'E CARRIERS--E:\[PLOY
ERS' LIABILITY ACT-ASSUMED HISK.

Employers' Liability Act .June 11, 1D{)6, 34 Stat. 232, c. 3073, fixes a lia
.biHty on all common carriers engaged in interstate and foreign commerce
for damages to their employes who may suffer injuries resulting from
negligeIl<;e or by reason of any (]('feC"t or insufi1eiency du(~ to negligence in
.appliances, machinery, ways, or works, etc., and section 3 prOVides that no
contract of employment shall constitute any bar or defense to any action
brought to recover damages for personal injuries to or death of such em
ploye. Held, that where plaintiff was injured while operating an unboxed
saw in the car shops of uefendant, an interstate railway company, by
which he was employed, plaintiff did not assume the risk of voluntarily
accepting employment in the shop, though the danger was obvious.

Action to recover damages for injuries suffered by plaintiff while
working in defendant's carshops, at Tacoma, in the month of August,
1906. The complaint charges negligence on the part of the defendant
in its business as a common carrier of interstate and foreign commerce
by operating an unguarded saw in its carshops, and that said saw by
reason of its defective condition caused a piece of timber to be hurled
violently, causing the injury. By its answer the defendant pleads in
defense that the unboxed saw and the danger of its operation were
obvious, and known to plaintiff, and that by voluntarily accepting em
ployment in the shop he assumed the risk of any injury which might
happen from the operation of said saw. Demurrer to answer sustained.

Govnor Teats, for plaintiff.
B. S. Grosscup and A. G. Avery, for defendant.
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HANFORD, District Judge. Act Cong, June 11, 1906, 34 Stat.·
232, c. 3073, commonly called "The Employer's Liability Act" fixes
a littbility upon all common carriers engaged in interstate and foreign
commerce, for damages to their employes who may suffer injuries re
suiting from negligence, or by reason of any defect or insufficiency
due to negligence in cars, engines, appliances, machinery, track, road
bed, ways or works, and the third section of the act provides:

"That no contract of employment, • • • entered into by or on behalf of
any employe, • • • shall constitute any bar or defense to any action
brought to recover damages for personal injuries to or death of such employe."

The intent and object of Congress in the enactment of this statute
is plain, viz., it is to make the liability of common carriers engaged in
interstate commerce for injuries to their employes in consequence of
negligence, or insufficiency or defects of the physical property used
in the carrying business or pertaining thereto, more nearly absolute, and
to deprive such employers of the benefit of defenses which were, previ
ous to the enactment of the statute, legal. It is still lawful for men to
engage in hazardous employments; but the class of employers to which
the act refers cannot by any contracts which they may make with their
employes avoid liability for damages which may be suffered as a con
sequence of negligence. An express contract between the plaintiff and
the defendant, exempting the latter from liability for damages in case
of an injury caused by the operation of a saw in its carshop, negligently
permitted to be unnecessarily dangerous by reason of being unboxed,
would not constitute a bar to a recovery of damages in this case, be
cause the statute so declares, and if an express contract would be un
availing, this special defense, predicated upon an implied contract, must
also fail.

Demurrer ~;ustained.

MEMORANDUM DECISIONS.

BURLEE DRY DOCK CO. v. MORRIS & CUMMINGS DREDGING CO.
(Circuit Court of Appeals, Second Circuit. March 5, ID07.) ~o. 169. Ap
peal from the District Court of the United States for the Southern District
of l'\ew York. Martin A. Ryan, for appellant. Albert A. Wray, for appellee.
Before WALLACE, LACOMBE. IUH] COXE, Circuit Judges.

PER CURIAM. Decree (145 Fed. 7'!0) affirmed, with costs.

EVENING LEADER CO. v. BUTLER. (Circuit Court of Appeals, Second
Circuit. February 28, 1U07.) No. 188. In Error to the Circuit Court of the
United States for the District of Connecticut. J. P. Goodhart and 'V. B.
Stoddard, for plaintiff in error. George D. Watrous, Henry H. Townshend,
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and Adrian H. Larkin, 1'or defendant in error. Before WALLACE, LACOMBE,
and COXE, Circuit Judges.

PER CURIAM. Judgment of Circuit Court atflrmed. See 134 Fed. 994.

FEDERAL INS. CO. et al. v. STARIN. (Clr('\]lt Court 01' Apppals, Serond
Cir('\]it. April 1, 1907.) No. 244. Appeal 1'rom the Distrlet Court ot the
United Stlltes for the stuthern D1Rtrlct 01' Npw York. JameR D. Dewell.•Tr.,
and Avery F. CURhman, for appellllut. L. KneE'land. for appellees. Before LA·
CO:\IBE. TOWNSEND. and COXE. Clr('uit Judges.

PER CURIAM. Decree (134 Fed.10lU) atfirmpd, with Interest and (:Olilts, on
the opinion of the cOllimissioner and of the court belulV.

GURVICH v. UNITED STATF.S. (Clr('ult Court 01' AppPR1". Nlntb Clr
cult. October 22, 1906.) No. 1,046. In Error to the Oi"tr\(ot Court of the
United States for the First Division ot thl' Dlstri,·t of A11I ...ka. :\Ialony"
Cobb, for plaintiff in error. John J. Boyce llud Marshall B. Woudworth, U. S.
Attys.

PER CURIAM. In conformity with the opinion Bnd mandHte ot the Su
preme Court of the United States (25 Sup. Ct. 803. 4H L. Ed. 117:!1 It Is ordered
and adjudged by tbls court tbat the judll"IlIl'llt of the said Di ...trit't Court In
tbls cause be, and hereby Is, reversffi, and the CHURl' Is rPlTIllTH1"d to the said
District Court for a new trial. See, also, Rassmussen v. U. S., 25 Sup. l:t.
514, 49 L. Ed. 862.

LANE BROS. 00. et al. v. WILCOX MFG. CO. (('Ircult ('ourt 01' Ap
peals, Second Circuit. ~Iarch 26, 1907.) No. 219. API'PIII frolU the Cin'uit
Court ot the United States for the Southern DiRtr!ct of :"I'W York. A. Parker
Smith, for appellants. C. E. Pickard. A. n. Adam"..J. L. .JlId'~on. Bud H. A.
Reyn, for appellees. Before LACOMBE, TO Wilt SX;XD, and cUX1JJ, Circuit
Judges.

PER CURIAM. Decree (141 Fed. 1000) affirmed, with costs.

NATIONAL CA~H RF:GT~TER CO. v. U:"TO~ ('mrPTTTI:"O lIfAf'TI. CO.
(Circuit Court of Appeals, Third Clr,'ult. 1I1a1"('h, 1!l07.1 No.5. Apppal from
the Circuit Court of the United Statl'H for the Di ... trict at New Jer,;ey. Ed·
ward Hector. for appellant. A. D. Kenyon, for apPl'lll'e.

PER CURIAM. Appeal dismissed, at the costs of appellant. See 143 Fed.
842.

THE RO!':EDALE. THE CYG:"US. (Clr(,l1lt ('ourt 01' Afll'PR1~, !':pl'Ond CIt'
cult. March 5, 1907.) Nos. 200. 201. Appeal frum the Di ...trkt Court of the
United States for the Southern District of "ew York. La Hoy S. Gove and
James J. Macklin, for appellant. A. G. Thatdler IHHI Butler, XotnulTI & Wyn
derse, for appellee. Before WALLACE, LACOMBE, and COX-E, Clrma
Jud!{es.

PElt CURIAM. Decree (141 Fed. 1001) affirmed, wltb Interest and costs.

ST. LOUIS CORDAGE CO. v. MISSOURI, K. &: T. RY. CO. (Circuit Court
of Appeals, Eighth Circuit. JHnuary 17, 1907.) No. 2.4~4. In I':rror to tbe
Circuit Court of the United States for the Eastern DilStrlct ot Missuuri. W.
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D. & Davis Biggs and David Goldsmith, for plaintiff in error. Geo. P. B.•Jack
son, for defendant in error.

PER CURIAM. Reversed, at costs of plaintiff in error, on authority of
Francisco v. Chicago & Alton Railroad Co. (C. C. A.) 149 Fed. 354, and re
manded, with'directions to dismiss the cause without prejudice.

SPENCER & CO. v. UNITED STATES. (Circuit C,mrt of Appeals, Second
Circuit. January 11, 1907.) No. liS (3,953). Appeal from the Circuit Court
of the United States for the Southern District of New York. 1<'or decision
below, see 143 Fed. 916, affirming a decision of the Board of United States
General Appraisers (G. A. 5,943; T. D. 26;090), which affirmed the assess
ment of duty by the collector of customs at the port of New York. Comstock
& Washburn (Albert H. Washburn, of counsel), for importers. J. Osgood
Nichols, Asst. U. S. Atty. Before WALLACE" TOWNSEND, and COXE, Cir
cuit Judges.

PER CURIAM. Decree affirmed, on opinion of Circuit Court and Board of
General Appraisers.

THE TENEDOS. (Circuit Court of Appeals, Second Circuit. January 7,
1907.) Nos. 110-114. Appeals from the District Court of the United States
for the Southern District of New York. Han'ington Putnam, for appellants.
Lawrence Kneeland, .T. Tanner, and Black & Kneeland, for appellee. Before
WALLACE, LACOMBE, and TOWNSEND, Circuit Judges.

PEn CURIAM. Decrees of District Court (137 Fed. 4-13) affirmed, with
interest and costs, upon opinion of Judge Holt.

UNITED STATES v. PLOWMAN. (Circuit Court of Appeals, Ninth Cir
cuit. }<'ebruary 4, 1907.) No. 1,32S. In Error to the District Court of the
United States for the Central Division of the District of Idaho. N. M. Ruick,
U. S. Atty. Fremont Wood and ,V. E. Borah, for defendant in error. Be
fore GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS" Circuit Judge. It is conceded in the brief for the government that
the faets in this case are substantially identical with those presented in the
cases of United States v. Basic Company, 121 Fed. 504, 57 C. C. A. G24, and
United States v. Rossi, 133 Fed. 380. GG C. C. A. 442; and as the points of law
again argued by potmsel for the government in the p"esent case were con
'f'lidered and disposed of by us in the cases cited, we affirm the judgment on the
authority of those cases. The judgment is aflirmed.

UNITED STATES v. SPE~Clm & CO. (Circuit Court of Appeals, Second
Circuit. January 1S, 1907.) No. 141 (3,973). Appeal from the Circult Court
«)f the United States for the Soutlwrn District of New York. For deeision be
low, see 146 Fed. 112, reversing a decision of the Board of United States Gen
-eml Appraisers, which had affirmed the assessment of duty by the collector of
('ustoms at the port of New York. J. Osgood Kichols, Asst. C. S. Atty. Com
stock & Washburn (J. Stuart Tompkins, of counsel). for importers. Before
WALLACE, LACO;\fBE, and TO'VNSEKD, Circuit Judges.

PER CURIAM. Decree affirmed in open court.

UNI'l'ED STATES FASTENER CO. v. ;\fFJYERS et al. (Circuit Court of
~\l)peals. Second Circuit. March 5, 1907.) No. 179. Appeal from the Circuit
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Court of the United States for the Southern District of New York. Donald
Campbell, Odin Roberts, Roberts & Mitchell, and Messimer & CarnplJell, ror ap
pellant Livingston Gifford and George Cook, for appellees. Bdore WAI,
LACE, LACOMBE, and COXE, Circuit Judges.

PER CURIAM. Decree (145 Fed. 536) affirmed, with costs.

WELSBACH LIGHT CO. v. CREMO INCANDESCENT LIGHT CO. (Cir
cuit Court of Appeals, Second Circuit. February 26, 1907.) No. 123. Appeal
from the Circuit Court of the United States for the Southern District of
New York. Thos. W. Bakewell and Thos. B. Kerr, for appellant L<mis
Hicks, for appellee. Before WALLACE, LACO)IBE, and TOWKSEND, Cir·
cuit Judges.

PElt CURIAM. Decree of Circuit Court (145 Fed. 521) affirmed, with costs.

THE WYOMING. (Circuit Court of Appeals, Second Circuit. January 30,
1907.) No. 127. Appeal from the District Court of the United States for thEt
Southern District of New York. Herbert Green, and Wilcox & Green, for ap
pellant. Chas. C. Burlingham and Wing, Putnam & Burlingham, for ap
pellees. Before Judges WALLACIi}, LACO:1lIBE, und COXE, Circuit Judges.

PER CURIAM. Decree of District Court (145 Fed. 735) affirmed, with
interest and costs.

YOST v. UNIO~ PAC. R. CO. (Circuit Court of Appeals, Eighth Clrruit.
December 4, 1906.) No. 2177. In Error to the Circuit Court of the United
States for the Western District of :Missouri. Jules C. Rosenberger and Jacob
L. Lorie, for plaintiff In error. N. H. Loomis and I. N. ·Watson, for defend
ant In error.

PER CURIAM. Reversed, at costs of plaintiff in error, and remanded,
with directions to enter a dismissal without prejudire, on authority of the case·
of E'rancisco v. Chicago & Alton Railroad Co. (C. C. A.) 149 Fed. 354.

END OJ' CASES IN VOL. 151.


